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Tiio.sday.  januarv  22.  2012 


Title  3 —  Proclamation  892(i  of  January  IG,  2013 

The  President  Religious  Freedom  Day,  2013 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Poromost  among  the  rights  Americans  hold  sacred  is  the  freedom  to  worship 
as  we  choose.  Today,  we  f;elebrate  one  of  our  Nation’s  first  laws  to  protect 
that  right — the  Virginia  Statute  for  Religious  Freedom.  Written  by  I’homas 
Jefferson  and  ginded  through  the  Virginia  legislature  by  James  Madison, 
the  Statute  affirmed  that  “Almighty  God  hath  created  the  mind  free”  and 
“all  men  shall  be  free  to  profess  .  .  .  tbeir  opinions  in  matters  of  religion.” 
Years  later,  our  Founders  looked  to  the  Statute  as  a  model  when  they 
enshrined  the  principle  of  religious  liberty  in  the  Bill  of  Rights. 

Because  of  the  protections  guaranteed  by  our  Constitution,  each  of  us  has 
the  right  to  jiractice  our  faith  openly  and  as  we  choose.  As  a  free  country, 
our  story  has  been  shaped  by  every  language  and  enriched  by  every  culture. 
We  are  a  nation  of  Cihristians  and  Muslims,  Jews  and  Hindus,  Sikhs  and 
non-believers.  Our  patchwork  heritage  is  a  strength  we  owe  to  our  religious 
freedom. 

Americans  of  every  faith  have  molded  the  character  of  our  Nation,  'fhey 
were  jiilgrims  who  sought  refuge  from  persecidion;  jiioneers  who  pursued 
brighter  horizons;  protesters  who  fought  for  abolition,  women’s  suffrage, 
and  civil  rights.  Each  generation  has  seen  jieople  of  different  faiths  join 
together  to  advance  }ieace,  justice,  and  dignity  for  all. 

Today,  we  also  remember  that  religious  liberty  is  not  just  an  American 
right;  it  is  a  universal  human  right  to  be  protected  here  at  home  and 
across  the  globe.  This  freedom  is  an  essential  part  of  human  dignity,  and 
without  it  our  world  cannot  know  lasting  peace. 

As  we  observe  Religious  Freedom  Day,  let  us  remember  the  legacy  of  faith 
and  independence  we  have  inherited,  and  let  us  honor  it  by  forever  upholding 
our  right  to  exercise  our  beliefs  free  from  prejudice  or  persecution. 

NOW.  THEREFORE,  I.  BARACK  OBAMA,  President  of  the  United  States 
of  America,  by  virtue  of  tbe  authority  vested  in  me  by  the  (Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  January  IG,  2013, 
as  Religious  Freedom  Day.  1  call  on  all  Americans  to  commemorate  this 
day  with  events  and  activities  that  teach  us  about  this  critical  foundation 
of  onr  Nation’s  liberty,  and  show  us  how  we  can  jirotect  it  for  future 
gmierations  at  home  and  around  the  world. 
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IN  WITNESS  WHERECIF,  1  have  hereunto  set  my  hand  this  sixteenth  day 
of  January,  in  the  year  of  our  Lord  two  thousand  thirteen,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  thirty- 
seventh. 


|FK  Oot:.  V()i;j_()i2(i7 
Filod  «:4,t  iiin| 
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Memorandum  of  january  18,  2013 

Engaging  in  Public  Health  Research  on  the  Causes  and  Pre¬ 
vention  of  Gun  Violence 

Memorandum  for  the  Secretary  of  Health  and  Human  Services 

In  addition  to  being  a  law  enforcement  challenge,  gun  violence  is  also 
a  serious  public  health  issue  that  affects  thousands  of  individuals,  families, 
and  communities  across  the  Nation.  Each  year  in  the  United  States  there 
are  approximately  30,000  firearm-related  deaths,  and  approximately  11,000 
of  those  deaths  residt  from  homicides.  Addressing  this  critical  issue  requires 
a  comprehensive,  multifaceted  approach. 

Recent  research  suggests  that,  in  developing  such  an  approach,  a  broader 
public  health  perspective  is  imperative.  Significant  strides  c;an  he  made 
by  assessing  the  causes  of  gun  violence  and  the  successful  efforts  in  place 
for  preventing  the  misuse  of  firearms.  Taking  these  steps  will  improve  our 
understanding  of  the  gun  violence  epidemic  and  will  aid  in  the  continued 
development  of  gun  violence  prevention  strategies. 

'I’herefore,  by  the  authority  vested  in  me  as  President  by  the  (Constitution 
and  the  laws  of  the  United  Slat(;s  of  America,  I  hereby  direct  the  following: 

Section  1.  Ri^search.  The  Secretary  of  flealth  and  Human  Services  (Secretary), 
through  the  Director  of  the  (Centers  for  Disease  (Control  and  Prevention 
and  other  scientific  agencies  within  the  Department  of  Health  and  Human 
S(?rvices,  shall  conduct  or  s|)onsor  research  into  the  causes  of  gun  violence 
and  the  ways  to  prevent  it.  The  Secretary  shall  begin  by  identifying  the 
most  pressing  research  questions  with  the  greatest  potential  public  health 
impact,  and  by  assessing  existing  public  health  interventions  being  imple¬ 
mented  across  the  Nation  to  j)revent  gun  violence. 

Sec.  2.  General  Provisions,  (a)  Nothing  in  this  memorandum  shall  he  con¬ 
strued  to  impair  or  otherwise  affect: 

(i)  the  authority  granted  by  law  to  an  executive  tlepartment  or  agency, 
or  the  head  thereof;  or 

(ii)  the  functions  of  the  Director  of  the  Office  of  Management  and  Budget 
relating  to  hudgetary,  administrative,  or  legislative  proposals. 

(h)  This  memorandum  shall  he  implemented  consistent  with  apjdicahle 
law  and  subject  to  the  availability  of  appropriations. 

(c)  This  memorandum  is  not  intended  to,  and  does  not,  create  any  right 
or  benefit,  substantive  or  jirocedural,  enforceable  at  law  or  in  equity  by 
any  party  against  the  United  States,  its  departments,  agencies,  or  entities, 
its  officers,  employees,  or  agents,  or  any  other  person. 
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Sec:.  3.  Publication.  You  are  hereby  authorized  and  directed  to  j)uhlish 
this  meiuoraudiuu  in  the  Federal  Register. 


'I’HE  WHITE  HOUSE. 
Washington,  January  16,  2013 

IKK  Uoc.  2()i:i-()1272 
Kilod  1-18-13;  8:45  am| 

Hilliii}*  (:()(!(!  4150-42 
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Meiiiorandum  of  January  18,  2013 

Improving  Availability  of  Relevant  Executive  Branch  Records 
to  the  National  Instant  Criminal  Background  Check  System 

Memorandum  for  the  Heads  of  Execmiive  Departments  and  Aj»encies 

Since  it  Ijecame  operational  in  1998,  tlie  National  Instant  Criminal  Back¬ 
ground  Cdieck  System  (NK’.S)  has  been  an  essential  tool  in  the  effort  to 
ensure  that  individuals  who  are  jjrohihited  under  Federal  or  State  law  from 
possessing  firearms  do  not  accpiire  them  from  Federal  Firearms  Licensees 
(FP'Ls).  'I’he  ability  of  the  NKkS  to  determine  quickly  and  effectively  whether 
an  individual  is  prohibited  from  possessing  or  receiving  a  firearm  depends 
on  the  completeness  and  accuracy  of  the  information  made  available  to 
it  by  Federal,  State,  and  tribal  authorities. 

The  NICS  Improvement  Amendments  Act  of  2007  (NIAA)  (Public  Law  1107- 
180)  was  a  hiparti.san  effort  to  strengthen  the  NlCkS  by  increasing  the  quantity 
and  (piality  of  relevant  records  from  Federal,  State,  and  tribal  authorities 
accessible  by  the  system.  Among  its  recpiinunents,  the  NIAA  mandated  that 
executive  departments  and  agencies  (agencies)  provide  relevant  information, 
including  criminal  history  records,  certain  adjudications  related  to  the  mental 
health  of  a  jDerson,  and  other  information,  to  databases  accessible  by  the 
NKLS.  Much  progre.ss  has  been  made  to  identify  information  generated  by 
agencies  that  is  ndeviint  to  determining  whether  a  person  is  prohibited 
from  receiving  or  jio.ssessing  firearms,  hut  more  must  h(!  done.  Cfreater  partici¬ 
pation  by  agencies  in  identifying  r(H:ords  they  possess  that  are  relevant 
to  determining  whether  an  individual  is  prohibited  from  possessing  a  firearm 
and  a  regularized  jirocess  for  submitting  those  records  to  the  NKLS  will 
strengthen  the  accuracy  and  efficiency  of  the  NICS,  increasing  public  safety 
by  keeping  guns  out  of  the  hands  of  persons  who  cannot  lawfully  possess 
them. 

Therefore,  by  the  authority  vested  in  me  as  President  by  the  C^onstitution 
and  the  laws  of  the  United  States  of  America,  1  hereby  direct  the  following: 

Section  1.  Improving  tlw  Availahility  of  Records  to  the  NKIS.  (a)  Within 
45  days  of  the  date  of  this  memorandum,  and  consistent  with  the  process 
described  in  section  3  of  this  memorandum,  the  Department  of  Justice  (DOJ) 
shall  issue  guidance  to  agencies  regarding  the  identification  and  sharing 
of  relevant  Federal  records  and  their  submission  to  the  NICS. 

(h)  Within  80  days  of  issuance  of  guidance  pursuant  to  subsection  (a) 
of  this  section,  agencies  shall  submit  a  report  to  DOJ  advising  whether 
they  jjossess  relevant  records,  as  set  forth  in  the  guidance,  and  setting 
forth  an  implementation  plan  for  making  information  in  those  records  avail¬ 
able  to  the  NIC.S,  consistent  with  applicable  law. 

(c)  In  accordance  with  the  authority  and  responsibility  provided  to  the 
Attorney  Cieneral  by  the  Brady  Flandgun  Violence  Prevention  Act  (Public 
Law  103-159),  as  amended,  the  Attorney  (General,  consistent  with  the  process 
desc:ril)ed  in  section  3  of  this  memorandum,  shall  resolve  any  disputes 
concerning  whether  agencv  records  are  relevant  and  should  be  made  available 
to  the  NICS. 

(d)  To  the  extent  they  possess  relevant  records,  as  set  forth  in  the  guidance 
issued  pursuant  to  subsection  (a)  of  this  section,  agencies  shall  prioritize 
making  tho.se  records  available  to  the  NICS  on  a  regular  and  ongoing  basis. 
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Sec.  2.  Measuring  Progress,  (a)  By  (October  1.  2013,  and  annually  thereafter, 
agencies  that  po.ssess  relevant  records  shall  submit  a  report  to  the  President 
through  the  Attorney  (Jeneral  describing: 

(ij  the  relevant  records  possessed  by  the  agency  that  can  he  shared  with 
the  NICS  c;onsistent  with  applicable  law: 

(iij  the  number  of  those  records  submitted  to  databases  accessible  by 
the  NICS  during  each  reporting  period; 

(iii)  the  efforts  made  to  increase  the  })ercentage  of  relevant  records  pos¬ 
sessed  hv  the  agencv  that  are  submitted  to  databases  accessible  hv  the 
NICS; 

(ivl  any  obstacles  to  increasing  the  percentage  of  records  that  are  submitted 
to  databases  accessible  by  the  NKiS; 

(vj  for  agencies  that  make  cpialifying  adjudications  related  to  the  mental 
health  of  a  person,  the  measures  put  in  place  to  jirovide  notice  and 
programs  for  relief  from  disabilities  as  required  under  the  NIAA; 

(vi)  the  measures  put  in  place  to  correct,  modify,  or  remove  records 
accessible  by  the  NICS  when  the  basis  under  which  the  record  was  made 
available  no  longer  applies;  and 

(viij  additional  steps  that  will  he  taken  within  1  year  of  the  report  to 
improve  the  processes  by  which  records  are  identified,  made  accessible, 
and  corrected,  modified,  or  removed. 

(h)  If  an  agency  certifies  in  its  annual  report  that  it  has  made  available 
to  the  NICS  its  relevant  records  that  can  he  shared  consistent  with  applicable 
law,  and  describes  its  plan  to  make  new  records  available  to  the  NICS 
and  to  update,  modify,  or  remove  existing  records  electronically  no  less 
often  than  quarterly  as  recjuired  by  the  NIAA,  such  agency  will  not  he 
recpiired  to  submit  further  annual  reports.  Instead,  the  agency  will  he  required 
to  sid)mit  an  annual  certification  to  DOJ,  attesting  that  the  agencv  continues 
to  submit  relevant  records  and  has  corrected,  modified,  or  removed  appro¬ 
priate  records. 

Sec.  3.  NICS  Consultation  and  Coordination  Working  Group.  To  ensure 
adequate  agency  input  in  the  guidance  required  by  section  l(aj  of  this 
memorandum,  suh.sequent  decisions  about  whether  an  agency  possesses  rel¬ 
evant  records,  and  determinations  concerning  whether  relevant  rec:ords 
should  he  provided  to  the  NICS,  there  is  established  a  NlCiS  Consultation 
and  (Coordination  Working  CroiqD  (Working  (iroupl,  to  he  chaired  by  the 
Attorney  Ceneral  or  his  designee. 

(aj  Membership.  In  addition  to  the  Chair,  the  Working  (houp  shall  consist 
of  representatives  of  the  following  agencies: 

(ij  the  Department  of  Defense; 

(ii)  the  Department  of  Health  and  Human  Services; 

(iiij  the  Department  of  Transportation; 

(iv)  the  Department  of  Veterans  Affairs; 

(v)  the  Department  of  Homeland  Security; 

(vi)  the  Social  Security  Administration; 

(vii)  the  Office  of  Bersonnel  Management; 

(viii)  the  Office  of  Management  and  Budget;  and 

(ix)  such  other  agencies  or  offices  as  the  (Chair  may  designate. 

(h)  Functions.  The  Working  Croup  shall  convene  regularly  and  as  needed 
to  allow  for  consultation  and  coordination  between  DOJ  and  agencies  affected 
by  the  Attorney  Ceneral’s  implementation  of  the  NIAA,  including  with  re¬ 
spect  to  the  guidance  required  by  section  1(a)  of  this  memorandum,  subse¬ 
quent  decisions  about  whether  an  agency  possesses  relevant  records,  and 
determinations  concerning  whether  relevant  records  should  he  provided  to 
the  NKCS.  The  Working  Croup  may  also  consider,  as  appropriate: 
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(i)  developing  means  and  methods  lor  identilying  agency  records  deemed 
relevant  by  DOl's  guidance; 

(ii)  addressing  obstacles  faced  by  agencies  in  making  their  relevant  records 
available  to  the  NKiS; 

(iii)  implementing  notice  and  relief  from  disabilities  jirograms;  and 

(iv)  ensuring  means  to  cornjct,  modify,  or  remove  records  when  the  basis 
under  which  the  record  was  made  available  no  longer  ajjplies. 

(c)  lieporting.  'I’lie  Working  Ciroup  will  review  the  annual  reports  recpdred 
by  section  2(a)  of  this  memorandum,  and  member  agencies  may  ajjpend 
to  the  reports  any  material  they  deem  appropriate,  including  an  identification 
of  any  agency  best  practices  that  may  be  of  assistance  to  States  in  supj)lying 
records  to  the  NKkS. 

Sec.  4.  General  Provisions,  (a)  Nothing  in  this  memorandum  shall  be  con¬ 
strued  to  imjiair  or  otherwise  affect: 

(i)  the  authority  granted  by  law  to  a  department  or  agency,  or  the  bead 
thereof;  or 

(ii)  the  functions  of  the  Director  of  the  Office  of  Management  and  Budget 
relating  to  budgetary,  administrative,  or  legislative  proposals. 

(b)  This  memorandum  shall  be  implemented  consistent  with  applicable 
law  and  subj(u;t  to  the  availability  of  appropriations. 

(c)  This  memorandum  is  not  intended  to,  and  does  not.  create  any  right 
or  benefit,  substantive  or  procedural,  enforceable  at  law  or  in  ecjuity  by 
any  party  against  the  United  States,  its  departments,  agencies,  or  entities, 
its  officers,  employees,  or  agents,  or  any  other  person. 

(d)  Independent  agencies  are  strongly  encouraged  to  comply  with  the 
nuiuirements  of  this  memorandum. 

Sec.  5.  Publication.  The  Attorney  Cieneral  is  hereby  authorized  and  directed 
to  pid)lisb  this  memorandum  in  the  Federal  Register. 


'I’HE  WHITE  HOUSE. 
Washington,  Januarv  16,  2013 


H’K  One. 

Filwl  iim| 

Killing  cddo  4410-1!) 
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I  ■ 

Presidential  Documents 


Memorandum  of  January  18,  2013 

Tracing  of  Firearms  in  Connection  With  Criminal  Investiga¬ 
tions 


Memorandum  for  the  Heads  of  Executive  Departments  and  Agencies 

Reducing  violent  crime,  and  gun-related  crime  in  particidar,  is  a  top  priority 
of  my  Administration.  A  key  component  of  this  effort  is  ensuring  that 
law  enforcement  agencies  at  all  levels — Federal,  State,  and  local — utilize 
those  tools  that  have  proven  most  effective.  One  such  tool  is  firearms  tracing, 
which  significantly  assists  law  enforcement  in  reconstructing  the  transfer 
and  movement  of  seized  or  recovered  firearms.  Responsibility  for  conducting 
firearms  tracing  rests  with  the  Department  of  Justice’s  Bureau  of  Alcohol. 
'I’ohacco,  Firearms,  and  Explosives  (ATF).  Over  the  years,  firearms  tracing 
has  significantly  assisted  law  enforcement  in  solving  violent  crimes  and 
generating  thousands  of  leads  that  may  otherwise  not  have  been  available. 

Firearms  tracing  provides  two  principal  benefits.  First,  tracing  is  an  important 
investigative  tool  in  individual  cases,  providing  law  enforcement  agents 
with  critical  inl'ormation  that  may  lead  to  the  apprehension  of  suspects, 
the  recovery  of  other  guns  used  in  the  commission  of  crimes,  and  the 
identil’ication  of  jiotential  witnesses,  among  other  things.  Second,  analysis 
of  tracing  data  in  the  aggregate  provides  valuable  intelligence  about  local, 
regional,  and  national  patterns  relating  to  the  movement  and  sources  of 
guns  used  in  the  commission  of  crimes,  which  is  usel'ul  for  the  effective 
deployment  of  law  enlbrcement  resources  and  development  of  enl'orcement 
strategies.  Firearms  tracing  is  a  particidarly  valuable  tool  in  detecting  and 
investigating  firearms  trafficking,  and  has  been  deployed  to  help  combat 
the  pernicious  problem  of  firearms  trafficking  across  the  Southwest  border. 

'fhe  effectiveness  of  firearms  tracing  as  a  law  enl'orc:ement  intelligence  tool 
depends  on  the  cjuantity  and  quality  of  inl'ormation  and  trace  requests  sub¬ 
mitted  to  ATF.  In  fiscal  year  2012,  ATF  processed  approximately  345,000 
crime-gun  trace  requests  for  thousands  of  domestic  and  international  law 
enforcement  agencies.  The  Federal  Government  can  encourage  State  and 
local  law  enforcement  agencies  to  take  advantage  of  the  benefits  of  tracing 
all  recovered  firearms,  bid  Federal  law  enforcement  agencies  sJiould  have 
an  obligation  to  do  so.  If  Federal  law  enforcement  agencies  do  not  conscien¬ 
tiously  trace  every  firearm  taken  into  custody,  they  may  not  only  he  depriving 
themselves  of  critical  information  in  specific  cases,  hut  may  also  he  depriving 
all  Federal,  State,  and  local  agencies  of  the  value  of  complete  ini’ormation 
lor  aggregate  analyses. 

Maximizing  the  efl’ectivene.ss  of  firearms  tracing,  and  the  corresponding  im¬ 
pact  on  combating  violent  crimes  involving  firearms,  requires  that  Federal 
Jaw  enforcement  agencies  trace  all  recovered  firearms  taken  into  Federal 
custody  in  a  timely  and  el'ficient  manner. 

'fherefore,  by  the  authority  vested  in  me  as  President  by  the  Constitution 
and  the  laws  of  the  Uniteil  States  of  America,  1  hereby  direct  the  following: 

Section  1.  Firearms  Tracing,  (a)  Federal  law  enl'orcement  agencies  shall 
ensure  that  all  firearms  recovered  after  the  date  of  this  memorandum  in 
the  course  of  criminal  investigations  and  taken  into  Federal  custody  are 
traced  through  ATF  at  the  earliest  time  practicable.  Federal  law  enforcement 
agencies,  as  well  as  other  executive  departments  and  agencies,  are  encour¬ 
aged,  to  the  extent  practicable,  to  take  steps  to  ensure  that  firearms  recovered 
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prior  to  the  date  ol  this  menioranduin  in  tlie  course  of  criminal  investigations 
and  taken  into  Federal  custody  are  traced  through  ATF. 

(h)  Within  3t)  days  of  the  date  of  this  memorandum,  A'l’F  will  issue 
guidance  to  Federal  law  enforcement  agencies  on  suhmitting  firearms  trace 
recpiests. 

(c)  Within  (it)  days  of  the  date  of  this  memorandum.  Federal  law  enforce¬ 
ment  agencies  shall  ensure  that  their  ojierational  protocols  reflect  the  recpiire- 
ment  to  trace  recovered  firearms  through  A'l’F. 

(d)  Within  tK)  days  of  the  date  of  this  nnnnorandum,  each  Federal  law 
enforcement  agency  shall  suhmit  a  re]3orl  to  the  Attorney  (General  affirming 
that  its  operational  protocols  reflect  the  reciuinnnents  set  forth  in  this  memo¬ 
randum. 

(e)  For  purposes  of  this  memorandum,  “Federal  law  enforcement  agencies” 
means  the  Departments  of  State,  the  Treasury,  Defense,  Justice,  the  Interior, 
Agriculture,  Energy,  Veterans  Affairs,  and  Homeland  Security,  and  such 
other  agencies  and  offices  that  regidarly  recover  firearms  in  the  course 
of  their  criminal  investigations  as  the  President  may  designate. 

Sec.  2.  General  Provisions,  (a)  Nothing  in  this  memorandum  shall  he  con¬ 
strued  to  iinjiair  or  otherwise  affect  the  authority  granted  hy  law  to  a  depart¬ 
ment  or  agency,  or  the  head  thereof. 

(h)  This  memorandum  is  not  intended  to,  and  does  not,  create  any  right 
or  benefit,  substantive  or  prot;edural,  enforceable  at  law  or  in  eqidly  hy 
any  party  against  the  United  States,  its  departments,  agencies,  or  entities, 
its  officers,  employees,  or  agents,  or  any  other  person. 

Sec.  3.  Pnhiicalion.  The  Attorney  (General  is  authorized  and  directed  to 
publish  this  memorandum  in  the  Federal  Register. 


'PHE  WHITE  HOUSE, 
Washington,  January  Ui.  2013 


ll'K  Doc.  2()i:t-(n27K 
Filed  K;45  ain| 

liilliii”  (:od(!  441(1-UI 
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Notice  of  Janiiary  17,  2013 

Continuation  of  the  National  Emergency  With  Respect  to  Ter¬ 
rorists  Who  Threaten  To  Disrupt  the  Middle  East  Peace  Proc¬ 
ess 

On  January  23,  1995,  by  Executive  Order  12947,  the  President  declared 
a  national  emergency  pursuant  to  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1700)  to  deal  with  the  unusual  and  extraordinary 
threat  to  the  national  security,  foreign  policy,  and  economy  of  the  United 
States  constituted  hy  grave  acts  of  violence  committed  hy  foreign  terrorists 
who  threaten  to  disrupt  the  Middle  East  peace  process.  On  August  20. 
1998,  hy  Executive  Order  13099,  the  President  modified  the  Annex  to  Execu¬ 
tive  Order  12947  to  identify  four  additional  persons  who  threaten  to  disrupt 
the  Middle  East  peace  process.  On  Fehruary  16.  2005,  hy  Executive  Order 
13372,  the  President  cdarified  the  steps  taken  in  Executive  Order  12947. 

Because  those  terrorist  activities  continue  to  threaten  the  Middle  East  peace 
ju'ocess  and  to  pose  an  unusual  and  extraordinary  throat  to  the  national 
security,  foreign  policy,  and  economy  of  the  United  States,  the  national 
emergency  declared  on  January  23,  1995,  and  the  measures  adopted  to 
deal  with  that  emergency  must  continue  in  effect  beyond  January  23,  2013. 
'I’herefore.  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.U.  1622(d)),  1  am  continuing  for  1  year  the  national  emergency 
with  respect  to  foreign  terrorists  who  threaten  to  disrupt  the  Middle  East 
peace  process. 

This  notice  shall  he  published  in  the  Federal  Uegister  and  transmitted  to 
the  (T)ngress. 


THE  WHITE  HOUSE, 
\Vashin}>ton,  January  17,  2013. 

IKK  Ooc. 

Fihul  8:4.';  nml 

Hilling  cckIi!  .'t2‘),'i-K,'! 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  D  S  C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 
7  CFR  Part  457 
[Docket  No.  FCIC-1 2-0006] 

RIN  0563-AC39 

Common  Crop  Insurance  Regulations; 
Florida  Citrus  Fruit  Crop  Insurance 
Provisions;  Correction 

AGENCY;  Fo(l(;ral  Crop  Insurance 
(Corporation,  USDA. 

ACTION;  Final  rule;  correcting 
aineiulinent. 


SUMMARY;  'I'his  (locinnent  contains 
corrections  to  the  final  regulation  that 
was  pnhlishecl  F’ridav.  Uecemlmr  21, 
2012  (74  FR  75500-7.5321).  The 
r(;gnla1ion  |)ertains  to  the  insurance  of 
Florida  (Citrus  F'ruit. 

DATES;  Effoctivfi  DaUr.  januarv  22.  2015. 

FOR  FURTHER  INFORMATION  CONTACT;  I'ini 
Moffinann.  Director,  Product 
Administration  and  Standards  Division, 
Risk  Management  Agency,  United  States 
D(!j)artmenf  of  Agricnltnre.  Beacon 
Facility.  Stop  0812.  Room  421,  P.O.  Box 
41020.5,  Kansas  (City,  MO  04141-0205, 
telephone  (810)  020-7750. 
SUPPLEMENTARY  INFORMATION; 
Background 

The  final  nignlation  that  is  the  subject 
of  the.s(!  corrections  revised  the  Florida 
(Citrus  F'ruit  (Croj)  Insurance  Provisions 
that  published  on  Fridav,  December  21, 
2012,  (74  FR  75500-75.521). 

Need  for  (Correction 

As  published,  the  final  regulation 
contaiiuKl  (irrors  that  may  prove  to  he 
misleading  and  need  to  he  clarified. 

First,  the  example  in  section  10(1))(0) 
that  was  proj)o.s(!d  to  lx;  reviscul  was 
mistakenlv  omitted  in  the  revi.sed  text. 


Tuesday,  lamiarv  22,  2015 


This  amendment  adds  the  nnd.sed 
example  hack  into  section  10(h)(()). 

.Second,  the  newly  designatcul  section 
10(d)  was  revised  based  on  comments  to 
show  the  process  of  "relating." 

However,  since  the  newlv  designated 
section  10(d)(())(i)  refenmces  a 
calculation  in  the  form  of  a  decimal 
rather  than  a  percent,  an  additional 
revision  .should  have  been  made  to  the 
newly  designated  s(!ction  10(d)((j)(i)  by 
changing  the  nnmher  “100"  to  the 
numher  "1 .” 

Third,  in  the  newly  redesignated 
section  10(e)  the  projio.sed  phrase  “a 
default  juice  content”  was  not  retaimul 
in  the  final  rule  because  all  citrus  fruit 
insured  as  fresh  will  have  a  default  juice 
content  providc'd  in  the  .Special 
Provisions.  However,  the  (mtire 
proposed  phrase  "that  do  not  have  a 
defaidt  juice;  content  or  a  Fresh  F'ruit 
F'actor”  should  have  h(;en  renueved  and 
replaced  with  the  phrase  "nnle.ss 
otherwise"  because  ail  fruit  insured  as 
fresh  will  need  to  have  both  a  default 
juice;  e:e)nte;nl  anel  a  F’resh  Fruit  Fae;lor 
])re)viele;el  in  the;  .S])e;e:ial  Pre)visions  fe)r 
the  e:ale;nlatie)ns  te;  work  e:e)rre;e:tly. 

List  of  Suhje;e;ts  in  7  (T’R  Part  457 

(’ro|)  insnraneie;,  Floriela  e:itrn.s  fruit, 
Re;j)orting  <mel  re;e;orelke;e;])ing 
re;eiuire;me;nts. 

(^orreefion  eif  Publication 

Ae;e:e)relingly,  7  (]FR  ))art  457  is 
corre;e;teel  by  making  the;  folleewing 
e;e)rre;e:ting  amenelments: 

■  1 .  The  authority  e;itatie)n  for  7  ('FR 
Part  457  exmtinues  to  re;ael  as  follenvs: 

Authority:  7  IJ..S.G.  1.5(m(l),  l.^tMifo). 

■  2.  Amenel  §457.107  as  follows; 

■  a.  By  revising  se;e:tie)n  10(h)(()); 

■  h.  Bv  revising  the  aeleleel  .se;e:tion 
10(el)((i)(i);  anel 

■  e;.  By  revising  the;  ne;wly  reele;.signate;ei 
.se;e;tie)n  10(e;). 

The;  revisie)n.s  anel  aelelitieens  n;aei  as 
fe)lle)ws; 

§  457.107  Florida  citrus  fruit  crop 
insurance  provisions. 

***** 

10.  *  *  * 

(h)  *  *  * 

(0)  Teetaling  all  sne:h  re;sidls  of  se;e:tie)n 
10(h)(5)  fe)r  all  applie:al)le;  combinations 
of  e:e)mmoelity  type;s,  inteneleel  nse;.s,  anel 
age  e:la.s.se;.s  of  tre;es  in  the  unit  anel 


snt)trae:ting  anv  inelemnitie;.s  ])aiel  ie)r  the 
current  e:re)p  y(;ar  to  determine;  the; 
ame)unt  payable  fe)r  the  unit.  Fe)r 
e;xample;,  assume  a  55-ae:re  unit  sustains 
late;  se;ase)n  elamage.  Ne)  pre;vie)us 
elamage  has  eeceairreel  on  the  unit  eluring 
the;  e:re)])  ye;ar  anel  ne;  fruit  has  l)e;e;n 
harve;ste;el.  The;  pre)dne;e;r  e;le;e;te;el  the  75 
p(;re;e;nt  e;e)ve;rage;  le;ve;l  anel  has  a  100 
pe;re:e;nt  share.  The;  amount  e)f  insnraneie 
is  ,Sl  .1 80  ])e;r  ae:re;,  haseel  e)n  the  75 
pereaait  coverage  le;ve;l,  fe)r  the 
e:ommoelity  type,  inte;nele;el  use,  anel  age; 
e:las.s  e)f  tre;e;s.  The  amenmt  of  pe)te;ntial 
proelne;tie)n  is  24,550  he)xes  anel  the; 
amenmt  e)f  elamageel  pre)elne:tie)n  is 
17.171  boxes.  The;  le)ss  weeidel  he; 
e:ale:idate;el  as  fe)lle)ws: 

1.  55  ae:re;.s  x  .$1,180  =  .S{)4,t)00  ame)nnl 
e)f  insnrane:e;  fe)r  the;  unit; 

2.  17,171  +  24,550  =  70  pe;re;e;nt 
average;  ])(;re:e;nl  of  elamage; 

5.  70  pereient  elamage;  -25  pe;re:e;nt 
ele;elue:tii)le;  (100  ])e;re;ent  —75  |)e;re:ent)  = 
45  pere:e;nt; 

4.  45  pe;re:e;nl  75  pe;re;e;nt  =  00 
pe;re:e;nt  aeljnste;el  elamage;  anel 

5.  00  pe;re:e;nt  x  .$04,900  =  .$58,940 
inelemnity. 

***** 

(el)  *  *  * 

(0)  *  *  * 

(i)  .Subtracting  the  result  e)f  section 
10(el)(5)  freem  1; 

***** 

(e)  Ne)twithstaneling  se;e:tie)n  lO(el),  for 
e:itrns  fruit  insnreel  as  fre;.sh,  nnle;.ss 
ejtherwi.se;  provieleel  in  the  S])ee:ial 
Provisions,  any  inelivielual  e:itrus  fruit 
not  meeting  the;  aj)plie;ahle  Unite;el  .State;.s 
.Stanelarels  for  packing  as  fresh  fruit  elue; 
te)  an  insnre;el  e;anse  e)f  le).ss  will  he; 
e:on.siele;re;el  100  i)ere:e;nt  elamageel.  exe;e;])t 
that  the;  ])e;re:ent  e)f  elamage;  for  any 
pre)ehie;tion  se)lel  fen'  an  alternative;  use 
will  he  aeljnsteel  in  ae:e:orelane:e;  with 
.se;e:tie)n  lO(el). 

***** 

.Signe;el  in  Wiishingteni,  DC.  eeii  )iinuiiry  1.5. 
20i:t. 

Hranclun  C.  Willis, 

Acliiif’  Mdiidgor,  Eddcnil  Crop  Insurdnco 
(jorpordtion. 

|1R  Oe)e:.  2e)i:j-0ie)5ei  Filoel  8:4.5  am| 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  FAA  No.  FAA-2012-1253;  Airspace 
Docket  No.  12-AWP-10] 

Amendment  of  Class  D  and  Class  E 
Airspace;  Twentynine  Palms,  CA 

agency:  Fecka-al  Aviation 
Adiniiiistration  (FAA).  MOT. 

ACTION:  Final  rule;  technical 
amendment. 

SUMMARY:  This  action  amends  Cilass  D 
and  Cla.ss  F  airspace  at  Twentynine 
Palms  SELF  Air])ort.  Twentynine  Palms, 
CA.  This  action  changes  the  airport 
name  formerly  called  Twentynine  Palms 
Expeditionary  Air  Field  (EAF),  Marine 
Corjjs  I3a.se.  This  action  al.so  adjusts  the 
geographic  coordinates  of  the  airport  to 
enhanc(5  the  safety  and  management  of 
aircraft  oj)erations  at  Twentynine  Palms 
SELF  Air]K)rt,  Twentynine  Palms,  CA. 
This  actii)!!  does  not  change  the 
boundaries  of  the  airs])ace. 

DATES:  Effective  date,  0901  UTC.  March 
7,  201  .'3.  The  Director  of  the  Federal 
Regi.ster  a])proves  this  incorporation  by 
reference  action  under  1  (iFR  Part  51. 
subject  to  the  annual  revision  of  FAA 
Order  7400.9  and  publication  of 
conforming  amendments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Iddon  Taylor,  Federal  Aviation 
Administration,  ()])erations  Suj)port 
C.rouj),  VVe.stern  Service  Center,  1001 
Lind  Avenue  SVV.,  Renton.  \VA  98057; 
telephone  (425)  20:3-45:37. 
SUPPLEMENTARY  INFORMATION: 

History 

The  FAA’s  Aeronautical  Products 
Office  recjnested  the  change  to  the 
airport  name  and  geographic 
coordinates  of  Twentynine  Palms  SELF 
Airport,  Twentynine  Palms,  CA. 

The  Class  D  airspace  and  Class  E 
airspace  designations  are  ])uhlished  in 
paragrajjhs  5000  and  0004,  respectively, 
of  FAA  Order  7400. 9\V.  dated  August  8, 
2012,  and  effective  Sejjtemher  15,  2012, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  airspace  and 
Class  E  airsj)ace  designation  listed  in 
this  document  will  h(!  ])uhli.shed 
subsequently  in  the  Order. 

The  Rule 

The  FAA  amends  Title  14  Code  of 
h’ederal  Regulations  (14  CFR)  Part  71  by 
cdianging  the  airport  name  described  in 
Cla.ss  D  airs])ace  and  Cla.ss  E  airspace 
designated  as  an  extension  to  Class  D 
surface  area  at  Twentynine  Palms.  CA, 
to  Twentynine  Palms  SELF  Airport, 


formerly  Twentynine  Palms 
Expeditionary  Air  Field  (EAF),  Marine 
Corps  I3a.se.  'I'he  geograjihic  coordinates 
of  the  airport  are  also  adjusted  to  he  in 
accordance  with  the  FAA’s  aeronautical 
database.  Accordingly,  since  this  is  an 
administrative  change  and  does  not 
involve  a  change  in  the  dimensions  or 
operation  re(juirements  of  that  airs])ace, 
notice  and  ])uhlic  jnocednres  under  5 
U.S.C.  55:3(1))  are  mmece.ssarv. 

The  FAA  has  determined  this 
regulation  only  involves  an  established 
body  of  teclmical  regulations  for  which 
fre(]uent  and  routine  amendments  are 
nece.s.sary  to  kee])  them  ojjerationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  “significant  regulatory  action" 
under  Executive  Order  1288(3;  (2)  is  not 
a  “significant  rule”  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  110:34;  February  28,  1979);  and  (:3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
im])act  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  ])rocedure.s  and  air  navigation,  it 
is  certified  this  rule,  when  ])romulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  .safety  is  found  in 
Title  49  of  the  D.S.  Code.  Subtitle  1, 
Section  108,  describes  the  authority  for 
the  l’’AA  Administrator.  Subtitle  vil. 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  agency’s 
authority.  This  rulemaking  is 
promulgated  under  the  authority 
described  in  Subtitle  VII,  Part  A, 

Suhj)art  I,  Section  4010:3.  Under  that 
section,  the  FAA  is  charged  with 
l)resc:rihing  regulations  to  assign  the  use 
of  the  air.si)ace  nece.s.sary  to  ensure  the 
safety  of  aircraft  and  the  efficient  use  of 
airspace.  This  regulation  is  within  the 
sco])e  of  that  authority  as  it  amends 
controlled  airspace  at  Twentynine 
Palms  SELF  Airport,  Twentynine  Palms, 
CA. 

Environmental  Review 

Tlie  FAA  has  determined  that  this 
action  (jualifies  for  categorit:al  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1 050.1  E.  “Environmental 
hn])acts:  Policies  and  Procedures,” 
paragraj)h  :311a.  This  airspace  action  is 
not  expected  to  cause  any  j)otentially 
significant  environmental  impacts,  and 
no  extraordinary  circumstances  exist 
that  warrant  pre])aration  of  an 
environmental  as.sessment. 


Lists  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  hv  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aiilhoritv:  4!)  II..S.C:.  10(3(g):  4()10;i.  40113, 
4()12();  E.{).  108.54.  24  FR  0.50.5.  3  CFR.  1959- 
1903  Com]).,  p.  389. 

§71.1  [Amended] 

■  2.  'fhe  incorj)oration  hv  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Admini.stration  Order  74()().9\V, 

Airspace  Designations  and  Reporting 
Points,  dated  August  8,  2012,  and 
effective  September  15,  2012,  is 
amended  as  follows: 

Paraoraph  5()()()  (Jlass  I)  (lirspacn. 

•k  "k  "k  i(  "k 

AWP  CA  1)  Twenlyiiine  Palms,  CA 
|Ami!ii(l(!(l| 

1  wentynine  Palms  .SFIJ-’  Air|)()rt.  CA 
(I.al.  34°17'40"N..  long.  1 1 0°09'44"  \V.) 

That  airspace  extending  upward  I'rom  the 
surface  to  and  including  4,()00  feet  M.St. 
within  a  4.3-n)ile  radius  of  the  'I'wentvnine 
Palms  .SFl.F  Air])ort.  lliis  Class  D  airs])ace 
area  is  effective  during  the  sjrecific  dates  atid 
times  estahlished  in  advance  hv  a  Nolic:e  to 
Airmen.  The  effective  date  anil  time  will 
thei'eafter  l)e  continuously  jiuhlished  in  the 
Airport /Facility  Directory. 

Pdi'di’niph  6004  (JIdss  i)  dirspdcc  (lasigiidlod 
(IS  (in  dxOnision  to  a  (Jidss  D  surfd(:((  aivd. 
***** 

AWP  CA  E4  Twentynine  Palms,  CA 
I  AmendedI 

'I’wentvnine  Palms  .SELF  Airj)ort.  CA 
(l.at.  34°17'40"N..  long.  1 10°09'44"  W.) 
Twentynine  Palms  VDRTAC 

(Lat.  34'’0()'44"  N.,  long.  115°40'12"  W.) 

Thai  airspace  extending  n|)ward  froni  the 
surface  within  1.8  miles  each  side  of  the 
Twimtynine  Palms  VORl’AC  298°  radial 
extending  from  the  4.3-mile  radius  of 
Twentynine  Paints  .SELF  Airiiort  to  13.9 
miles  west  of  the  VDR'I'AC.  This  Class  E 
ai)'S])ace  ai'ea  is  effective  during  the  sjrecifii; 
dates  and  times  estahlished  in  advance  hy  a 
Notice  to  Airmen.  The  effective  date  and  time 
will  thei'eafter  he  continnonsly  puhlished  in 
the  Airj)ort/Facility  Diiectory. 


Federal  Register /Vol.  78,  No.  14/Tues(lay,  )anuary  22,  2013 /Rules  and  Regulations 


4307 


Issiuul  in  .SniiUln.  Wnsliiiiglon,  on 
l)(!«:(!inli(!r  19.  2012. 

(Hark  Dicing. 

.\/a;i(igor.  Opaniiions  Support  Ciroiip.  Woslorn 
Son  ico  Contor. 

|l  K  Dim:.  20 Ki-0 1(171  Filoil  l-lK-l.'l:  itia."!  iiin| 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  4 

[Docket  No.  FDA-2009-N-0435] 

Current  Good  Manufacturing  Practice 
Requirements  for  Combination 
Products 

agency:  Food  and  Drug  Adininistralion, 
HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Adiiiinistratiou  (FDA  or  Agency)  is 
issuing  this  regulation  on  the  current 
good  inanufacturing  practice  ((XiMI^) 
re(]uireinenls  aiijilicahle  to  coinhination 
products.  This  rule  is  intended  to 
jiroinote  the  piihlic  health  hy  claritviug 
which  (XiMF  reciuirenients  apply  when 
drugs,  devices,  and  hiological  products 
are  coinhined  to  create  coinhination 
products.  In  addition,  the  rule  .sets  lorth 
a  transparent  and  slreainlined  regulatory 
Iraniework.  lor  linns  to  u.se  when 
demonstrating  conijiliance  with  (XiMF 
re(]uirenients  lor  “single-entity''  and 
"co-packaged"  coinhination  jiroducts. 
DATES:  This  rule  is  ellective  jiily  22. 
2013. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohu 
Barlow  Weiner,  Office  of  (Xmibination 
IToducts,  Food  and  Drug 
Admini.stration,  10903  New  Hampshire 
Ave.,  Bldg.  32,  Rm.  .'ll  30,  Silver  Spring, 
MD  20993.  301-790-8930. 
SUPPLEMENTARY  INFORMATION: 

Table  of  (Xmtenls 

I.  liackgreuiut 

A.  Rationale  lor  llie  Rulemaking 
8.  1  lie  l’roi)os(!(t  Rule 
(i.  t  he  I’inal  Rule 

It.  (ioniinents  on  llie  l’ro|)ose(l  Rule 
A.  Ceneral 

15.  Wlial  is  the  scope  ol  this  siil)|)arl?  (§4.1) 
(i.  How  does  I’HA  deline  key  terms  and 
phrases  in  this  siihparl?  (§4.2) 

1).  What  current  good  manuracturing 
jiraclice  nHjiiirements  ajiply  to  my 
coinhination  product?  (§4.3) 

F.  How  can  1  coinjily  with  these  current 
good  manulacturing  jiractice 
re(|uirements  lor  a  co-packaged  or  single- 
entity  combination  jiroduct?  (§4.4) 

F.l.  How  To  (iomply  With  Q.S  Regulation 
Reipiiremenls  Under  §  4.4(h)(1) 


F.2.  How  I'o  Comply  With  Hrng  (XIMP 
Re(|uiremenls  Under  §4.4(l))(2) 

F.3.  I  low  l‘o  Conpilv  With  Hiological 
Product  and  HC  I71’  Re(|uirements  Under 
S4.4(l))(3) 

I-’.  Fnlorcement  and  Idrective  Dale 

C.  Alternate  Approaches 

1 1.  Cuidance 

1.  Other 

III.  Legal  Authority 

IV.  Analysis  ol  Fconomic  Impacts 

.■\.  Introduction 

15.  Rationale  for  Final  Rule 

(i.  Response  to  Comments 

D.  Impact  of  Final  Rule 

V.  Fiivironmental  lm|)acl 

VI.  Pa|)erwork  Reduction  Act  of  199.t 

VII.  Fxeculive  Order  13132:  F(!deralism 

I.  Background 

A.  Rationuhi  for  tho  Ihilonuikino 

As  set  forth  in  part  3  (21  (iFR  jiart  3), 
a  coinhination  jiroduct  is  a  product 
comprised  of  any  comhinatiou  of  a  drug 
and  a  device;  a  device  and  a  hiological 
Jiroduct;  a  hiological  jiroduct  and  a 
drug;  or  a  drug,  a  device,  and  ii 
hiological  jiroduct.'  Under  §  3.2(e),  a 
comhiualion  jiroduct  includes: 

1.  A  Jiroduct  comjirised  of  two  or 
more  regulated  comjioneiits,  i.e.,  drug/ 
device,  liiologic/device,  drug/hiologic, 
or  drug/device/liiologic,  that  are 
jihvsicallv,  chemicallv,  or  otherwise 
comhiiied  or  mixed  and  jirodiiced  as  a 
single  entity  (single-entilv  coinhination 
Jiroducts); 

2.  Two  or  more  sejiarate  jiroducts 
jiackaged  together  in  a  single  jiackage  or 
as  a  unit  and  comjirised  of  drug  and 
device  jiroducts,  device  and  hiological 
Jiroducts,  or  hiological  and  drug 
Jiroducts  (co-jiackaged  coinhination 
Jiroducts); 

3.  A  drug,  device,  or  hiological 
Jiroduct  Jiackaged  sejiarately  that 
according  to  its  investigational  jilan  or 
jirojiosed  labeling  is  intended  for  u.se 
only  with  an  ajijiroved  individually 
sjiecified  drug,  device,  or  hiological 
Jiroduct  where  both  are  reijiiired  to 
achieve  the  intended  use,  indication,  or 
effect  and  where  ujion  ajijiroval  of  the 
jirojiosed  jiroduct  the  labeling  of  the 
ajijiroved  jiroduct  would  need  to  he 
changed,  e.g.,  to  reflect  a  change  in 
intended  use.  dosage  form,  strength, 
route  of  admini.stration,  or  significant 
change  in  dose  (a  tyjie  of  cro.ss-laheled 
coinhination  jiroduct);  or 

4.  Any  investigational  drug,  device,  or 
biological  jiroduct  jiackaged  sejiarately 
that  according  to  its  jirojiosed  labeling 


•  For  |)urpo.s(!s  of  pin  t  3  iind  this  nili!,  a 
“hiolofiioal  produci"'  moans  a  hiological  product 
suhjoci  to  rcigulation  uiidor  s(u:tion  3.')l  of  Iho  I’lihlic 
lloallli  .Sorvico  Act  (llio  PII.S  Act)  (42  tI..S.C.  2ti2). 

All  hiological  products  nigulatod  undiu'  tho  I’H.S  Act 
ino(!t  tho  d(4initions  of  drug  or  dovic:o  in  suction  2(11 
of  tho  Fodoral  Food,  Drug,  and  Cosinotic  Act  (tho 
FDSC  Act)  (21  U..S.C.  ;i21). 


is  for  u.se  only  with  another  individually 
sjiecified  investigatioiicil  drug,  device,  or 
biological  jiroduct  where  both  are 
retjuired  to  achieve  the  intended  use. 
indication,  or  effect  (another  tyjie  of 
cross-labeled  combination  jiroduct). 

The  constituent  jiaiis  of  a 
coinhination  jiroduct  retain  their 
regulatory  .status  (as  a  drug  or  device,  for 
exiunjile)  after  they  iire  coinhined. 
Accordingly,  the  (XIMF  retjuirements 
that  ajijily  to  each  of  the  constituent 
jiarts  continue  to  ajijily  when  they  are 
coinhined  to  make  coinhination 
Jiroducts.-  To  date,  however,  the 
Agency  has  not  issued  sjiecific 
regulations  clarifying  the  ajijilicahility 
of  the  CGMF  reejuirements  to 
coinhination  jiroducts.  While  CGMF 
regulations  are  in  jilace  that  establish 
requirements  for  drugs,  devices,  and 
hiological  jiroducts,  there  are  currently 
no  regulations  that  clarify  and  exjilain 
the  ajijilication  ofthe.se  GXiMP 
retjttirements  when  these  drugs,  devices, 
tiiid  hiological  jiroducts  are  constituent 
Jiarts  of  a  coniliinalion  jiroduct.  FDA 
lielieves  that  the  tihsence  of  clear  GGMF 
requirements  for  combination  jiroducts 
could  result  in  inconsistent  or  differing 
.ijijiliciition  of  the  various  (XJMF 
nujiiirements  ajijilicalile  to  the 
constituent  jiarts.  which  could  affect 
Jiroduct  safety  and  the  jiuhlic  health.  In 
addition,  the  absence  of  clear 
retjuirenients  could  lead  some 
manufacturers  to  develoji  and  document 
mannfacturing  jiractices  that  are 
redutidant  and  overly  hurdensome. 

In  the  Federal  Register  of  October  4, 
2004  (09  FR  .'19239),  the  Agency 
announced  the  availability  of  a  Draft 
Guidance  for  Industry  and  FDA  entitled 
“Gurrent  Good  Manufacturing  Practices 
for  (Ximliination  Products.”  The  Agency 
received  1.1  comments,  which  were 
largely  sujijiortive  of  the  regulatory 
ajijiroach  de.scrihed  in  the  draft 
guidiince.  A  common  theme  that 
emerged  from  these  comments  was  the 
need  to  develoji  a  clear  regulatory 
framework  that  takes  account  of  the  fact 
that  combination  jiroducts  are  made  uji 
of  drug,  device,  and  hiological  jiroduct 
constituent  jiarts.  At  the  .same  time, 
commenters  wanted  to  ensure  that  the 
framework  would  not  lead  to 
imuecessary  redundancy  in  the 
ojierating  sy.stems  used  to  meet  (XiMP 


-Siiclidii  301  (if  till!  FDlvC  Act  (21  II..S.(;.  .3.31) 
stiitcis  circimistiiiiccs  under  w)ii(:h  drug.s  imd 
(levicos  (including  liioldgical  products,  which  nlso 
meet  the  dofiuitidn  of  uitiuir  drug  or  device)  are 
deemed  adulter.ded.  Adulleratidu  includes  the 
failure  to  inanidacture  a  product  in  accordance  with 
apjilicahle  CCMP  re(|uirements.  regardle.ss  of 
whether  the  |)roduct  appears  to  meet  its  limd 
specifications.  .See.  genendlv.  21  U..S.(;.  331(a)(2)(I5) 
and  (h). 
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r(!(iuir(!nu!nts  (CGMF  ()])erating 
syst(;nis). 

After  careful  consideration  of  the 
comments,  and  of  how  l)est  to  (msnre 
tliat  CGMPs  for  coml)ination  ])rodncts 
are  consistent  and  approjniatc;,  FDy\ 
determined  that  rnhmiaking  was 
warranted.  We  concluded  that 
rnlemaking  would  he.st  facilitate  the 
mannfactnre  of  safe  and  (dfective 
comhi nation  jirodncts  hv  providing  a 
clear  and  trans])arent  regulatory 
roadma])  for  the  a|)])lication  of  CCMl’ 
nuiuirements  to  the.se  produces. 
Accordingly,  the  Agency  published  a 
pro])o.sed  rule  in  the  Federal  Regi.sler  of 
September  23,  2009  (74  FR  48423),  as 
part  of  FDA’s  ongoing  effort  to  im])rove 
the  consistency  and  aid  implementation 
of  the  regulatory  recpiirements  for 
combination  ])rodncts. 

li.  The  Proposed  Pule 

The  pro|)osed  rule  addressed  CCMP 
retpiiremenls  for  all  combination 
products.  However,  for  certain  ty])es  of 
combination  j)rodnct.s,  the  apjjlication 
of  GGMF  re{|nirements  is  fairlv 
straightforward.  S])ecifically,  the 
constituent  jiarts  of  a  combination 
product  are  each  subject  only  to  the 
(XIMF  regulations  apj)lical)le  to  that 
tyjje  of  con.stituent  i)art  (e.g.,  drug  or 
device)  if  the  constituent  ])arts  are 
manufactured  and  marketed  .separately, 
as  may  he  the  case  for  cionstitiumt  parts 
of  cross-labeled  combination  |)roducts. 
Because  these  con.stituent  ])arts,  while 
])art  of  a  cc)mhination  i)roducl,  are 
.separately  manufactured  and  marketed, 
they  nunain  sejiarate  for  purj)o.se.s  of 
applying  the  (iGMF  regulations. 
Therefore,  tin;  proposed  rnh;  merely 
provided  that  all  such  constituent  parts 
mn.st  he  manufactured  in  accordance 
with  the  GGMP  requirements  that  would 
apply  to  them  if  they  wen;  not  ])art  of 
a  combination  ])rodnct. 

The  application  of  GGMP 
r(;(inirement.s  to  single-entity  and  co- 
j)ackaged  combination  jirodncts  is  less 
straightforward.  Gonseqnently,  the 
])roposed  rule  expresslv  addressed  the 
practical  aj)j)lication  of  GGMP 
requirements  to  these  two  categories  of 
combination  products.  The  {)ro])o.sed 
rule  rellected  Agency  recognition  that, 
in  most  in.stanc:e.s,  for  single-entity  and 
co-j)ackaged  combination  |)roducts,  a 
(XjMP  operating  system  that  .satisfies 
the  (XJMP  regulations  applicable  to  one 
con.stituent  j)art  will  also  salisfv  most  of 
the  (JGMP  recinirements  applicable  to 
the  other  constituent  part.  In  ])articnlar. 
w(;  explained  that  compliance  with 
either  the  (XJMP  regulations  for  drugs  at 
|)arts  210  and  211  (21  GFR  parts  210  and 
211)  (drug  GGMPs)  or  the  quality  .system 
(QS)  regulation  for  de\'ices  at  jjart  820 


(21  (JFR  ])art  820)  will  satisfy  many, 
though  not  all,  of  the  GGMP 
n;(]uirements  applicable  to  both  drug 
and  device  constituent  parts. 

In  develojiing  the  propo.si;d  rule,  the 
Agency  reviewed  the  drug  (J(JMP.s  and 
QS  r(;gnlation.  We  identified  specific 
provisions  from  the  drug  (XJMPs  and 
QS  r(;gnlation  that  a  firm  would  need  to 
satisfy  in  addition  to  complving  with 
the  other  of  these  two  .sets  of  (XJMP 
recjuirements  to  demon.strate 
compliance  with  both  of  the.se  sets  of 
recpiirements.  Based  on  this  a.sse.ssment, 
the  pro])o.sed  rule  offered  two  options 
for  demonstrating  compliance  with  the 
(XIMP  recjuirements  applicable  to  a  co¬ 
packaged  or  single-entity  combination 
product.  The.se  ojjtions  were  either:  (1) 
'I'o  demonstrate  compliance  with  the 
.s])ecifics  of  all  (JGMP  regulations 
ajiplicahle  to  each  of  the  constituent 
parts  included  in  the  combination 
product  or  (2)  to  demon.strate 
comj)liance  with  the  specifics  of  either 
the  drug  (J(JMP.s  or  the  Q.S  regulation, 
rather  than  both,  when  the  combination 
contains  both  a  drug  and  a  device, 
under  certain  conditions.  Thcise 
conditions  included  demonstrating 
com])liane;e  with  .s|)ecified  provisions 
from  the  other  of  these  two  sets  of 
(J(JMP  recpiirements.  In  addition,  fora 
c:c)mhination  prodncit  that  inc:hiclecl  a 
biological  product,  the  (XJMPs 
recjuirements  for  hiolc)gic;al  |)rc)chic:t.s  in 
jjarts  ()0()  through  880  (21  (Jh^R  jiarts  800 
through  880)  would  a|)|)ly,  and,  for  a 
ciomhination  jirodnc;!  that  inclnded  anv 
human  c:ell,  tissue,  and  c:elhilar  and 
tissne-ha.sed  |)rocinc:t.s  (HGT/Ps),  the 
regulations  in  jxirt  1271  (21  (JFR  jiart 
1271)  would  a|)j)ly.  * 

We  intended  for  the  j)ro|)osed  ride  to 
helj)  ensure  that  (J(JMP  rc;qnirenient.s 
that  a|)j)ly  to  single-entity  and  co- 
jiacikaged  combination  j)rochic:ts  are 
clear  and  cionsistent,  regardless  of  which 
Agenciy  ciomponent  has  lc;acl  jnri.sdiction 
for  the  combination  jirodnct,  or  whic;h 
ty|)e  of  a|)|)licatic)n  is  suhinitted  for 
marketing  authorization.  The  jirojjo.sed 
rule  was  also  intended  to  .streamline 
demonstrating  cionqiliance  with  (JGMP 
recjuirements  for  these  tyjies  of 
c:c)ml)inatic)n  jn'ochic:t.s  and  to  help 
ensure  ajqn'Ojniate  imjjlementation  of 
these  recjuirements  while  avoiding 

‘  l''()r  llu!  purpo.sos  ot  this  rule;.  I'DA  iisiis  llu;  IcMin 
“CCMI*  n!(piir(Mniiiils''  Id  includi!  all  .such 
rDcpiircinionls  Icuiiul  in  llu;  slaiulaicls  in  parts  (iOO 
through  1)11(1  that  may  apply  In  hinlogical  products. 
M)A  nolos  that  hioln^ical  prodnc:t.s.  inclndin^ 
hiohigical  |>rodnct  constiinnni  jiarts  ot  coinhination 
|)rodncts.  innsi  comply  with  all  a))plicahh; 
rncinirninnnts  in  jrarls  (iOCi  lhron”h  (180.  hnl  many 
otthn  n;(pnn;nu;nts  in  parts  (UK)  Ihrongh  (>8(1  arc  not 
considorod  (XiMP  r(;c|nin;nu;nts  and  arc  th(;n:loro 
not  coynrod  hy  this  rnh;. 


nnneccissarv  rednndancy  in  GGMP 
c)j)erating  .sy.stems  for  these  j)roclnt:t.s. 

After  j)nl)lic:atic)n  of  the  jirojiosed 
rule,  to  facilitate  dctvelojjinent  of 
comments  on  the  rule,  FDA  co- 
sjKmsored  a  workshoj)  in  Jannarv  2010. 
At  this  workshoj),  the  Agenev  jtrovided 
a  summary  of  the  jtrojiosed  rule  and 
.stakeholders  then  worked  in  grc)nj).s  to 
identify  i.ssnes  on  which  it  might  l)e 
helj)fnl  to  develoj)  comments. 

C.  The  Final  Pule 

'I'lie  final  rule  is  largely  identicial  to 
the  j)roj)osed  rule.  It  is  organized  in  the 
.same  four  sections  addressing  sc;oj)e 
((}4.1).  definitions  (§4.2),  the  (JGMPs 
that  aj)j)ly  to  combination  jirodncts 
(§4.3),  and  how  to  comj)ly  with  the.se 
(XJMP  recjuirements  for  a  single-entitv 
or  c;o-j)ac:kagecl  ciomhination  j)rc)clnc:t 
(§4.4). 

Section  4:1.  Section  4.1  states  that  the 
rule  establishes  which  GGMP 
requirements  a|)j)ly  to  combination 
j)roclnc:t.s,  clarifies  the  aj)j)licatic)n  of 
these  requirements,  and  jirovides  a 
regulatory  framework  for  designing  and 
imj)lementing  (JGMP  ojierating  sy.stems 
at  faciilities  that  mannfac:tnre 
c:oj)ac:kagecl  or  single-entity  combination 
jirodncts. 

Section  4.2.  Sec:tic)n  4.2  jirovides 
definitions  for  terms  used  in  the 
regulation.  .Some  of  these  definitions  are 
inc:hiclecl  for  conveniencte,  for  exanqile, 
c:rc)s.s-referenc:ing  an  existing  definition 
(.snc:h  as  for  “ciomhination  jirocluct”)  or 
to  e.stahlish  the  meaning  for  a  referenc:e 
term  (such  as  “drug  (J(JMP”).  Other 
definitions  include  c:ontent  sj)ecific  to 
the  rule.  In  addition  to  c;rc)s.s-referencing 
the  definition  for  “clevicte”  in  §  3.2(f), 
the  rule  states  that  a  device  that  is  a 
con.stituent  jiart  of  a  combination 
jtrodnet  is  cionsidered  a  finished  device; 
within  the  mc;aning  of  the  Q.S 
regulation:  and  the  definition  for  “drug” 
cross-refercaices  §  3.2(g)  and  also  .statc;.s 
that  a  drug  that  is  a  con.stituent  part  of 
a  combination  i)roclnct  is  a  drug  jirodnct 
within  the  meaning  of  the  drug  GGMPs. 
'I’lic;  definition  for  “current  good 
manufacturing  j)ractic;c;  o|)c;rating 
system”  .statc;.s  that  such  a  .system  is  the 
c)j)c;rating  sy.stem  within  an 
c;.stahli.shmc;nt  that  is  designed  and 
imj)lc;mc;ntc;cl  to  aclclrc;s.s  and  mc;c;t  the 
(J(JMP  rc;cjnirc;mc;nt.s  for  a  combination 
j)rc)chic:t. 

Section  4.3.  .Section  4.3  lists  all  of  the 
recjiiircanents  that  may  aj)j)ly  to  a 
combination  jirodnct  under  this  rule, 
clc;j)c;ncling  on  the  tvi)c;s  of  cionstitnent 
jiarts  the  combination  j)roclnc:t  inc:lnclc;.s. 
The  (XJMl’  rc;qnirc;mc;nts  listed  arc;  those 
found  in  jtarts  218  and  211  for  drugs, 
j)art  820  for  clevic;c;s,  and  jiarts  800 
through  880  for  biological  jirodncits,  and 
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the  current  good  tissue  practices  found 
in  part  1271  for  IICT/Ps.  We  have 
n:inov(;d  the  specific  nd'erence  to  part 
(iOti  hecau.se  it  is  already  reflected  in  the 
reference  to  parts  (iOO  through  080. 

.Sec/Zo;?  4.4.  Section  4.4  addresses 
how  to  coinj)ly  with  these  CXiMP 
uupiirements  for  co-jjackaged  and 
single-entity  coinhination  products,  as 
summarized  in  the  suh.sections  that 
follow. 

Saction  4.4((i).  This  subsection  states 
that  the  (XIMP  recpiirements  aj)plicahle 
to  a  combination  product  can  he 
.satisruul  in  one  of  two  ways.  Under 
§  4.4(a)(1),  a  manufacturer  can 
demonstrate  compliance  with  each 
a|)piicahle  regulation  in  its  entirety  (n.g., 
with  all  of  the  drug  CXlMPs  and  the  QS 
nigulation,  for  a  drug-device 
combination  jjroduct).  Alternatively, 
under  4.4(a)(2).  if  the  combination 
])roduct  is  subject  to  the  drug  (XiMPs 
and  QS  regulation,  these  two  sets  of 
nHjuirements  can  lx;  met  by 
dcmionstrating  coinjiliance  with:  (1) 
luther  the  drug  (XiMI’s  or  QS  regulation 
and  (2)  tho.se  jjrovisions  specified  in 
S  4.4(h)  from  the  other  of  these  two  .sets 
of  regulations. 

Section  4.4(b)(J).  This  subsection 
states  that  if  a  manufacturer  chooses  to 
demonstrate  compliance  with  the  drug 
(XIMPs  per  S 4.4(a)(2),  that  manufacture 
mu.st  also  (hmionstrate  compliance  with 
the  following  provisions  of  the  QS 
regulation  to  demonstrate  compliance 
with  both  sets  of  regulations: 

•  §820.20.  Management 
r(!.sj)on.sihility. 

•  §  820.30.  Design  controls. 

•  §820.50.  Purchasing  controls. 

•  §820.100.  (Corrective  and 
preventive  action. 

•  §  820.170.  Installation. 

•  §  820.200.  Servicing. 

Section  4.4lhl(2).  This  subsection 

states  that  if  a  mamdactnrer  chooses  to 
demonstrate  compliance  with  the  QS 
regulation  per  § 4.4(a)(2).  that 
manufacturer  must  al.so  demonstrate 
compliance  with  the  following 
provisions  of  the  drug  (XIMPs  to 
demonstrate  comj)liance  with  both  .sets 
of  njgulations: 

•  §  21 1 .84.  Testing  and  aj)])roval  or 
rejection  of  components,  drug  product 
containers,  and  closures. 

•  §211.103.  (Calculation  ofvield. 

•  §211.132.  Tamper-evident 
j)ackaging  recpiirements  for  over  the- 
counter  (O'lXC)  human  drug  products. 

•  §211.137.  UCxj)iration  dating. 

•  §  21 1 .105.  'resting  and  relea.se  for 
distribution. 

•  §  21 1 .100.  Stability  testing. 

•  §211.107.  .Special  testing 
nujuirements. 

•  §211.1 70.  Reserve  samples. 


Section  4.4(l))(3).  'Phis  .sub.sei:tion 
states  that  manufacturers  must  al.so 
demonstrate  compliance  with  the 
(XCMPs  among  the  re(|uirement.s 
(including  standards)  for  biological 
in'oducts  listed  in  §  4.3(c)  if  the 
combination  product  includes  a 
biological  product,  and  with  the 
nKpiirements  for  IKCT/Ps  listed  in 
§  4.3(d)  if  the  i:ombination  ])roduct 
includ(!s  an  H(CT/P. 

Section  4.4(c).  'Phis  subsection  states 
that  a  facility  at  which  a  single  type  of 
con.stituent  part  is  inanufactunHl  must 
demonstrate  com])liance  with  the  CCUMP 
requinmients  applicable  to  that  tyjM!  of 
con.stituent  ])art. 

Section  4.4((i).  This  subsection  .states 
that  a  facility  at  which  two  or  more 
tyjjes  of  con.stituent  jiarts  have  arrived 
or  continue  to  be  manufactured  may 
apj)ly  a  (CGMP  system  that  com])lies 
with  §  4.4(h). 

Section  4.4(e).  'Phis  subsection  .states 
that,  in  the  event  of  a  conflic:t  between 
(XiMP  requinmumts  ap})licable  to  a 
combination  product,  the  regnlations 
most  specifically  aj)plicable  to  the 
con.stituent  part  at  issue  shall  ])revail. 

II.  (Comments  on  the  Proposed  Rule 

FDA  received  25  .s(;ts  of  comments 
from  regulated  entities,  trade; 
a.ssociations,  and  individuals.  Po  make 
it  easier  to  identify  comments  and  our 
respon.ses,  the  word  “(Comment” 
a])]K;ars  before  the  comment’s 
descri])tion,  and  the  word  “Response” 
appears  before  our  response.  We;  have 
al.so  numbered  the  comments  to  help 
distinguish  among  them.  'Phe  numb(;r 
a.ssigned  to  each  comment  is  purely  for 
organizational  ])ur])ose.s  and  does  not 
signify  the  comment’s  value  or 
importance  or  the  order  in  which  it  was 
received.  Certain  comments  were 
grouped  together  under  a  single  number 
because  the  subject  matter  of  the 
comments  was  similar. 

A.  General 

(Comment  1)  .Some  commenters 
sought  clarification  of  what 
manufacturers  mu.st  do  to 
“demonstrate”  comjdiance  for  ])urpose.s 
of  this  rule.  Connn(;nter.s  propos(;d  that 
the  Agency  confirm  that  “demonstrate” 
is  used  in  this  ride  as  “it  always  has 
been  with  respect  to  (iMPs.” 
.Specifically,  commenters  stated  that  the 
reiiuirements  for  firms  to  demonstrate 
compliance  are  .set  forth  in  the  rules  and 
include,  for  examjde,  the 
inqilementation  of  written  jnocedures, 
internal  auditing  and  other 
reipiirements.  ('.ommenters  noted  that  ” 
’demonstrate’  al.so  encompasses 
demon.strating  and  justifying  that 


sjiecific  jnovisions  are  inap])licable  to  a 
facility.” 

(Res])onse)  We  confirm  that  the  term 
“demonstrate”  is  not  intended  to  have 
a  new  meaning  for  purposes  of  this  rule. 
'Phe  Agency  intends  for  it  to  be 
interpreted  in  the  same  manner  as  it 
would  be  for  ])ur])ose.s  of  the  (XIMP 
regulations  listed  in  §4.3.  As  the 
commenters  state,  depending  on  the 
circumstances  and  niiiuirements  at 
issue,  appropriate  means  by  which  to 
demonstrate  compliance  with  these 
(XiMP  requirements  may  include 
develo])ment  of  written  ])rocedure.s  and 
maintenance  of  records  documenting 
use  and  verification  of  CCMPs. 

li.  What  is  the  sco})e  of  this  snhpail? 
(.§'4.1/ 

(Comment  2)  .Some  comments  stated 
that  the  rule  is  unclear  as  to  whether  it 
applies  only  to  commercial  production 
or  al.so  during  product  development  and 
to  investigational  ]3roducts.  One 
commenter  ])ropo.sed  including 
information  on  the  stages  of  a  ]3roduc:t’s 
life  cycle  during  which  the  rule  apjjlies. 
Another  reipiested  further  guidance  on 
this  issue. 

(Resj)onse)  .Section  4.3  lists  all  of  the 
(XiMP  regulations  that  ajiply  to  a 
combination  jnoduct  under  the  rule. 

Phe  rule  does  not  modify  the.se 
regulations:  rather  it  addres.ses  how  to 
comply  with  them  for  a  combination 
])roduct. 

An  investigational  drug  for  use  in  a 
])ha.se  1  stndv  is  subject  to  the  statutory 
reipiirements  .set  forth  in  21  l]..S.(i. 
351(a)(2)(B).  'Phe  production  of  such  a 
drug  is  exempt  from  comjiliance  with 
the  regulations  in  part  211.  'Phis 
exemjjtion  does  not  ajijjly  to  an 
investigational  combination  jnoduct  or 
con.stituent  part  of  a  combination 
product  for  use  by  or  for  the  sponsor  in 
phase  2  or  jjhase  3  studies,  or  when  the 
drug  has  been  lawfully  marketed.-* 
Similarly,  while  device  .s|)onsor.s  mu.st 
ensure  that  investigational  devices  are 
manufactured  under  a  .state  of  control, 
21  CFR  812.1  ])rovide.s  that 
investigational  devices  are  exempt  from 
part  820  except  for  design  control 
reipiirements  under  §820.30.  (.See  21 
CFR  812.30(b)(5)(ii)).  'Phe  Agenev 
considers  both  the.se  exeinjitions,  from 
parts  211  and  820  obligations,  to  a])])ly 
to  combination  jiroducts  and 
con.stituent  parts  of  combination 
products,  whether  being  studied  under 
an  aj)j)roved  investigational  device 
exemj)tion  (IDE)  or  an  a])proved 
investigational  new  drug  ai)])lication 
(IND). 
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(Comment  3)  One  comment  noted  tliat 
the  rule  does  not  address  produces  that 
|)rodu(:e  anotlier  j)roduct  on  site  at  the 
pt)int  of  care,  which  tlie  commenter 
notes  are  typically  devices  that  produce 
a  drug.  The  commenter  recpiests  that  the 
final  rule  clarify  that  the  manufacturer 
is  subject  only  to  the  CXiMP 
r(!(|uirements  aj)j)licat)le  to  the  i)roduct 
that  makes  the  other  produO  on  site. 

(Res])on.se)  This  rule  applies  to 
c:omhination  j)roducts.  Accordingly, 
(luestions  regarding  CXiMPs  for  non- 
comhination  ])roducls  are  beyond  its 
.sco])e.  l  lowev'er,  this  comment  raises 
the  (piestion  of  whether  medical 
products  that  make  other  medical 
liroducXs  at  the  point  of  care  are 
regulated  as  combination  products  and, 
therefore,  subject  to  this  rule. 

There  are  two  potential  scenarios  to 
consider.  The  first  is  where  a  singh; 
medical  product  (e.g.,  a  device)  makes 
another  medical  product  (e.g..  a  drug)  at 
the  point  of  care.  In  this  c;a.se,  the 
medical  j)roduct  that  makes  the  other 
medical  ])roduct  at  the  point  of  care  and 
the  medical  j)roduct  manufactured  at 
the  point  of  care  would  not  he  regulated 
as  a  combination  ])roduct.  Rather,  the 
medical  product  that  makes  the  other 
meflical  ])roduct  would  he  regulated  in 
accordance  with  its  own  classification 
and,  therefore,  subject  to  the  CXIMP 
reciuirements  applicable  to  that  tyi)e  of 
article.  For  examjjh;,  if  the  product  that 
makes  the  other  ])roduct  is  a  device,  it 
would  he  subject  to  the  QS  regulation. 

riie  second  scenario  is  where  two  or 
more  different  tyi)es  of  medical 
jH'oducts  (e.g.,  a  device  and  a  biological 
product)  are  used  together  at  the  ]Joint 
of  care  to  make  another  imHlical 
])roduct.  The  medical  products  used  to 
make  the  other  medical  product  might 
comprise  a  combination  product.  In 
such  cases,  the  CXIMP  r(!()uirements 
applicable  under  this  rule  to  the  type  of 
combination  product  that  they 
constitute  (e.g.,  cross-labeled  or  co¬ 
packaged)  may  apply.  See  §§4. .3  and 
4.4.  The  Agency  has  not  j)uhlished 
general  guidance  on  the  issue  of  when 
two  medical  j)roducts  used  at  the  point 
of  c.are  to  make  another  ])roduct 
constitute  a  combination  j)roduct. 
Accordingly,  product  spon.sors  are 
encouraged  to  contact  the  Office  of 
Combination  Products  (OCP)  with  anv' 
(|uestions  on  this  to])ic. 

(Comment  4)  One  commenter  asked 
for  Agency  guidance  on  whether 
products  on  the  market  prior  to  the 
(istahlishment  of  OCP  are  considered 
combination  ])roducts  by  the  Agency 
and,  therefore,  subject  to  the  rule. 
S(;v'eral  commenters  stated  that  the 
j)ropo.sed  ride  did  not  clearly  address  its 
apjilicability  to  approv'ed  products 


already  being  marketed.  Commenters 
riiiiuested  that  the  Agency  limit 
application  of  the  rule  to  new  jiroducts 
and  to  exi.sting  products  only  when  a 
design  change,  or  significant  design 
change,  is  made  to  the  product,  and  not 
he  applied  retroactively  to  existing 
jiroilucts.  One  commenter  stated  that 
lixisting  manufacturers  .should  he 
exempt  from  pre-manufacturing  design 
control  reijuirements.  One  commenter 
stated  there  was  a  need  for  guidance 
regarding  how  the  rule  would  affect 
(XiMP  reijuirements  for  |noducts 
addres.sed  in  master  files.  One  stated 
that  the  Agimcy  should  identifv  wdiich 
currently  marketed  jiroducts  are  subject 
to  this  rule. 

(ResjKmse)  This  rule  does  not  create 
new  CCMP  reijuirements,  hut  rather 
attenijits  to  clarify  how  to  ajijily  them  to 
combination  products.  Coiujiliance  with 
all  aj)j)lical)le  CCMP  requirements  is 
required  for  all  jiroducts  and 
ajijnojiriate  to  ensure  consistent 
manufacture  of  jiroducts  that  meet  the 
safety  and  effect iv'eness  and  quality 
standards  that  form  the  basis  for  jnoduct 
marketing  authorization,  regardle.ss  of 
when  a  jiroduct  was  first  marketed  or 
aj)j)rov'ed. 

As  noted  elsewhere  in  this  document, 
we  intend  to  jirovdde  further 
information  in  related  guidance,  on  hovv' 
to  conqily  with  this  rule  and  the 
underlying  regulations  to  which  it 
refers,  including  with  resjiect  to  c.oming 
into  conqiliance  with  jire-manufacturing 
design  control  requirements  for 
jiroilucts  currently  being  marketed. 

Regarding  the  i.ssue  of  master  files,  we 
note  that,  as  di.scus.sed  throughout  this 
jneamhle,  this  rule  is  not  intended  to 
change  existing  CCMP  requirements 
e.stahlished  under  the  regulations  listed 
in  §4.3.  Rather,  this  rule  is  intended  to 
clarify  hovv  to  comjdy  with  those 
requirements  for  a  combination  jnoduct. 
Accordingly,  if  the  manufacture  of  an 
item  addressed  in  a  master  file  would  he 
subject  to  CCMP  requirements  under  a 
rule  listed  in  §4.3,  those  CCMP 
requirements  mu.st  he  met  under  this 
rule,  including  as  jirovided  in  §4.4.  If 
the  manufacture  of  the  item  vv'ould  not 
he  subject  to  CCMP  requirements  under 
a  rule  listed  in  §4.3,  then  no  (XiMP 
requirements  ajijily  to  the  manufacture 
of  that  item  under  this  rule.  For 
exanqile,  if  the  item  is  a  comjionent  of 
a  device  and  its  manufacture,  therefore, 
vv'ould  not  he  subject  to  the  QS 
regulation,  the  manufacture  of  that  item 
is  not  made  subject  to  the  QS  regulation 
by  this  rule.  However,  the  CXiMl^ 
requirements  for  mamd'acturers  of 
combination  jiroducts  and  con.stituent 
jiarts  of  combination  jiroducts  that 
include  items  addre.ssed  in  master  files 


may  include  duties  with  resjiect  to  .such 
items  (e.g.,  juirchasing  control 
reijuirements  under  the  QS  regulation 
for  a  combination  jiroduct  that  includes 
a  device). 

(Comment  .'i)  Some  commenters 
raised  concerns  regarding  ajijilication  of 
the  rule  to  co-jiackaged  combination 
jiroducts.  arguing  that  the  rule  as 
written  would  he  overly  hurden.some  for 
these  jiroducts.  One  commenter 
jirojiiKsed  that  “(Xinvenience  kits  that 
contain  device(s)  and  drugs  or  biologies 
would  he  gov'erned  under  21  CFR  4  only 
if  the  device(s)  included  iii  the  kit  are 
(ila.ss  11  or  111.”  The  commenter  offered 
as  a  rationale  for  this  change  that 
ajijilication  of  the  ajijiroach  in  the 
jirojiiKsed  rule  to  such  jiroducts  would 
rejiresent  “an  unneces.sarily 
liurdensome  ajijiroach  to  the  industry 
and  in  most  instances  will  not  jirovide 
greater  jirotection  of  the  jiuhlic  health.” 
Other  commenters  asked  for  guidance 
on  the  ajijilication  of  CCMP 
requirements  to  a  drug  manufacturer 
who  jiurcha.ses  a  finished,  “off-the- 
shelf”  medical  device  to  include  in  a 
kit.  A  commenter  stated  that  the  control, 
jiackaging  and  release  of  kits  can  he 
adequately  handled  liy  current  jiarts 
210,  211.  and  (iOO  (XiMP  regulations, 
and  that  existing  guidance  and 
sujijilement  ajijiroval  requirements 
(design  verification  testing  for  container 
closure)  are  adequate  to  address  any 
additional  considerations  necessitated 
by  the  jiackaging  and  labeling  of  a  kit. 

(Resjion.se)  We  do  not  agree  that  the 
rule  riijiresents  an  unnece.ssarily 
liurdensome  ajijiroach  to  (XiMP 
c.omjiliance  for  “convenience  kits”  or 
other  kits  and  do  not  find  it  neces.sary 
to  alter  the  ajijilication  of  the  rule  to 
"convenience  kits.” 

This  rule  is  not  intended  to  create 
new  CCMP  requirements,  and  instead 
.seeks  to  clarify  hovv  to  ajijily  them  to 
comhination  products.  A  kit  that 
includes  two  or  more  tvjies  of  medical 
products  (e.g.,  a  device  and  a  drug),  is 
a  comhination  jiroduct  and  subject  to 
this  rule.  Accordingly,  the  manufacture 
of  the  jiroducts  in  the  kit  would  aksii  be 
subject  to  this  rule. 

An  imjiortant  question,  however,  in 
resjionding  to  this  comment  is  hovv  to 
define  the  term  "convenience  kit.”  For 
jiurjio.ses  of  this  rule,  we  define  the  term 
to  include  only  kits  that  .solely  include 
jiroducts  that  are:  (1)  Also  legally 
marketed  indejiendently  and  (2) 
included  in  the  kit  as  already  jiac.kaged 
for  indejiendent  marketing  and  with  the 
.same  labeling  as  for  indejiendent 
marketing.  I’his  is  an  imjiortant 
question  liecau.se  no  additional  (XJMP 
requirements  generally  would  ajijily  to 
the  jiroducts  in  such  a  “convenience 
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kit”  simply  because  they  have  been 
included  in  the  kit.  The  only  additional 
(XIMP  reiiuireinents  that  would 
generally  ap|)lv  to  .such  a  convenience 
kit  would  he  those  a|)plicahle  to  the 
assembly,  jiackaging,  labeling,  any 
•sterilization,  t)r  further  proi:essing  of  the 
kit  itself.  In  contra.st.  if  any  products  to 
l)e  includiKl  in  a  kit  are  repackaged, 
relabeled  or  otherwise  modified  for 
j)urposes  of  their  inclusion  in  the  kit. 
the  kit  is  not  a  “convenience  kit”  for 
purj)oses  of  this  rule  and  all  the  (XiMP 
recpiinanents  applicable  under  this  rule 
based  on  any  changes  made  to  the 
constituent  parts  would  apply. 

Accordingly,  no  additional  C’.GMP 
nujuirements  would  ap})ly  to  an  “off- 
the-shelf’  device  that  is  packaged  anti 
labeled  in  accortlance  with  its  existing 
marketing  authorization  for  the 
inde])endent  sale  solely  because  of  its 
inclusion  in  a  convenience  kit. 

However,  if  an  off-th(!-shelf  device  is 
included  in  a  co-j)ackaged  combination 
product  for  an  inttmded  use  that  differs 
from  the  intended  u.se  for  which  that 
device  is  marketed  separately, 
additional  CXJMP  requirements  mav 
apply,  including  design  controls  to 
ensure  that  the  device  is  appropriate  for 
the  si)ecific  use  to  which  it  is  ])ut  in  the 
combination  product. 

(J.  How  (loos  FDA  (iofino  k(w  tonus  and 
phrasos  in  this  snhpart?  (§-4.2) 

(Comment  (i)  One  commenter  asked 
whether  a  device  combined  with  a 
medical  device  acces.sorv  would  he 
consid(!red  a  combination  product. 

(Resjjonse)  A  combination  product 
iniKst  include  two  or  more  different 
types  of  constituent  jiarts  (e.g..  a  drug 
and  device,  or  biological  product  and  a 
drug).  The  definition  of  device  at 
section  201  (h)  of  the  FD&C  Act  (21 
U..S.C.  821(h))  includes  devices  that  are 
an  “accessory”  to  another  device?.  A 
device  and  such  an  accessorv  to  it  an?, 
therefore?,  both  devices  and  when 
combined  would  not  constitute  a 
combination  jeroduct. 

(Comment  7)  One  commenter 
r(?(piested  clarification  relating  to  the 
definition  of  the  term  “manufacture." 
This  commenter  .sought  confirmation 
that  the  rule  is  intended  to  encompass 
the  types  of  activities  included  in  the 
d(?finition  of  manufacture  under  drug 
fXiMPs  and  the  QS  regulation,  and  to 
cov(?r  the  entities  undertaking  the.se 
activiti(?s.  This  commenter  also  .sought 
clarification  of  what  ])arti(?s  must  do  to 
comply  with  (XiMI’s,  for  example,  if  the 
manufacture  of  a  combination  product 
involves  a  specification  developer, 
ct)ntract  manufacturer,  and  com])onent 
manufacturer.  This  commenter 
proj)osed  that  the  responsibility  for 


ensuring  that  all  recpiirements  are  met 
should  fall  to  the  manufacturer  who 
holds  the  marketing  application. 

(Response)  The  t(?rm  “manufacture” 
for  purpo.ses  of  the  rule  is  intended  to 
encompass  all  activities  defin(?d  as 
manufacturing  under  the  drug  (XiMPs 
and  Q.S  regulation  and  also  under  the 
biological  product  and  IKH’/l’ 
regulations  li.sted  in  (?4.8.  both 
sj)ecirication  developers  and  contract 
m.anufacturers  “mamdacture”  and  are 
considered  manufacturers  for  jmrjioses 
of  the.se  underlying  (XiMP  regulations 
and  are,  therefore,  subject  to  this  rule  if 
they  manufacture  combination  products 
or  constituent  ])arts  of  combination 
j?roducts  However,  an  entity  that  is  not 
considered  a  manufacturer  for  purpo.ses 
of  the  QS  regulation,  which 
mamdactures  a  device  component,  is 
not  subject  to  this  nde  even  if  that 
com])onent  will  he  incorporated  into  a 
i:oml)ination  proiluct  or  constituent  ])art 
of  a  combination  product  at  some  oth(?r 
facility.  See  Quality  System  (QS) 
Regulation/Medical  Device  Cood 
Manufacturing  Practices  (http:// 
www.fdo.gov/inodicaldovicos/ 
doviooro^  nlationand^ii  i  d  a  nco/ 
}}ostnun'kotro(pdronionts/ 
(pKditysystoinsw^idations/dofanlt.htm). 

As  discus.sed  in  response?  to 
(^e)mments  13  and  14  of  this  document, 
the  (XIMP  r(?(iuirements  applicable  to  a 
particular  manufacture?!'  fe)r  the?  weerk 
eleene?  at  its  fae:ility  may  varv  haseel  u])e)n 
the?  type?  eer  type?s  e)f  eumstituent  ])arts 
he?ing  m;muiae;ture?el  anel  the?  aspe?e;ts  e)f 
their  manufae:teire?  that  are?  being 
pe?rforme?el.  Where  multiple  fae:ilitie?s 
he?ar  re?sj)e)nsihility  feer  various  aspe?e:ts  eif 
the?  manufae:turing  j)re)e:e?.ss,  emly  the? 
holele?!'  of  the?  appiie;ation  or  e:le?arane;e? 
fe)r  the?  ]!roelue:t  (he?re?afte?r  referreel  to  as 
the?  applie:ant  fejr  purj)e)se?s  of  the 
])re?:!mhle  to  this  rule?)  is  re?sponsihle?  for 
ce)mpliane;e  with  all  aspe?e;ts  e)f  the 
CCMP  re?e]uire?me?nts  aj)plie:ahle?  to  the? 
entire?  manufae;turing  pre)e:e?ss  anel  ae;re)ss 
all  fae:ilitie?s. 

(Ce)mment  8)  .Se)me?  e;e)mme?nte?r.s 
sought  ceaifirmatie)!!  that  e;ontaine?rs  anel 
e:le).seire?s,  whie:h  they  asserteel  are? 
eairrently  tre?ate?el  .is  elrug  e:om|)e)ne?nts, 
we)ulel  e:e)ntinue?  te)  he?  tre?ate?el  as  sue:h. 
Se)me?  e:omme?nte?rs  sought  guielane:e?  een 
whe?the?r  a  i)re?fille?el  syringe?  weeulel  he? 
e:e)n.siele?re?el  a  e;e)mhin;itie)n  j)re)eiue:t. 

(Res])e)nse?)  The?  suggestieni  that 
e:e)ntaine?rs  anel  cle)sure?s  are?  tre?ate?el  as 
elrug  e;e)m|)e)ne?nts  fe)r  purpe)se?s  e)f 
(XjMPs  is  ine:e)rre?e:t.  (a)m])e)ne?nts  are? 
elefine?el  emele?r  ^  210.3  as  “anv 
ingre?eiie?nt  inte?nele?el  fe)r  u.se  in  the? 
manufacture  e)f  a  elrug  ])re)elue:t, 
inediieling  the)se?  that  may  ne)t  a])])e?ar  in 
sue:h  elrug  ])re)ehict.”  It  is  true?  that 
e;ontaine?rs  anel  closures  are?  suhje?e:t  to 


the?  elreig  ('CMPs  nither  than  the?  ele?vie;e? 

QS  re?gulatie)n.  While?  semie  CCMP 
reeiuirements  a])])ly  te)  he)th  elrug 
e:e)mpe)ne?nts  anel  e:e)ntaine?rs/e:le)sure?s, 
e:e)ntaine?rs/e;le)sure?s  are?  .separately 
aelelre?s.se?el  in  the?  elrug  (XiMPs,  anel 
elistine;t  (XiMP  re?e]uire?me?nts  ap])ly  te) 
them  (se?e?  (5  211.84). 

'I’he?  Age?ne:y  will  e:e)nlinue?  te)  re?gulate? 
elrug  e:e)nlaine?rs  anel  cle)sure?s  in 
ae;ce)relance?  with  ])art.s  210  anel  211.  A 
syringe.  he)we?ve?r,  is  ne)t  a  mere? 
e;ontaine?r/e;le).sure?.  A  syringe?  is  ;i  ele?vie;e? 
u.seel  te)  eleliver  ane)the?r  me!elie;al  pre)elue:t 
(e.g.,  a  elrug)  (se?e?,  e.g.,  21  (’,FR 
880. .'5800).  Ace;orelingly.  a  prefilleel 
syringe  is  a  e:e)mhinatie)n  pre)elucl  anel 
subject  to  this  rule.  See  also  re?spe)n.se?  te) 
('e)mme?nt  1.'5  of  this  eloe;ume?nt 
elistinguishing  e:omple?te  syringe 
e:e)nstitue?nt  ])arts  fre)m  e:e)m])e)ne?nts  e)f 
syringes.  We  plan  to  adelress 
elistine:tioiis  he?twe?en  ele?vie:e?.s  anel 
e:e)ntaine?r.s/e;le)sure?s  in  further  ele?tail  in 
late?r  guieiane:e?. 

(Comment  9)  Sever.il  e:e)mme?nte?r.s 
askeel  that  the  Age?ne:y  re?vi.se  .mel  e;larify 
the?  term  “e;on.stituent  part,”  arguing  that 
its  inte?r])re?tatie)n  is  imjiortant  te) 
unele?r.staneling  the?  se:o])e  of  the?  rule. 
Some?  e;e)mme?nle?rs  pre)])e)se?el  inedusieen 
e)f  a  elefinitie)!!  leer  e:e)m])e)ne?nl  e)r 
language?  in  the  e:e)elifie?el  re?gareling  he)w 
manufaedurers  sheeuld  aelelress 
e:e)mpe)ne?nt.s  in  their  (XJMP  systems. 
The?.se?  anel  other  e:e)mme?nte?r.s  sought 
e:larifie:atie)n  e)f  he)w  the?  rule?  might  aj)ply 
te)  e;e)mpe)ne?nt.s  e)f  ele?vie:e?s  anel 
ingreelients  for  elrugs  anel  hie)le)gie:al 
j)re)elue;ts.  Some?  e;e)mme?nte?rs  also  seeught 
e:larifie;ation  e)f  he)w  the?  elefinition  e)f 
e:onstitue?nt  ])art  might  relate?  te)  whe?the?r 
an  artiede  shoulel  he?  e:e)nsiele?re?el  a  elrug 
e:ompe)nent  as  oppo.sed  te)  a  elevice, 
edting  e;ontaine?r  ede).sure?s  as  an  example. 
Some  e:e)mme?nte?r.s  akso  a.ske?el  that  the 
Agency  proviele  guielanex?,  inedueling 
e?xam])le?s,  e)f  articles  the  Agene;y 
e;e)nsiele?r.s  e;on.stituent  j)art.s  anel  artiede?s 
that  we?  e;e)nsiele?r  ce)m])e)ne?nts. 

(Re?s]je)nse?)  We?  have  ele?edine?el  to  revise 
the?  elefinition  of  e:onstitue)nt  part,  e)r  te) 
ineduele?  a  elefinitie)!!  of  e:ompone?!it,  i!! 
the?  rule.  The?  eairrent  elefinitie)!!  e)f 
e;e)nstiti!e?nt  ])art  fe)i!nel  in  §4.2  i)re)viele?.s 
i!  sueadnet  wav  to  iele?!!tifv  a  elrug, 
eleviea?,  e)r  hie)le)gie:al  preeelued  as 
i!!edi!ele!el  in  a  e;o!!!hi!!atio!!  pre)eh!e;t. 

.Si!e:h  a  ter!!!  e)f  referenea?  is  !!e?e?ele?el  neet 
e)!!ly  lor  this  rule?  hut  in  relatie)!!  to 
virtieally  all  re?g!ilate)ry  aedivity  lor 
ea)mhi!!atio!!  ])re)elued.s. 

The?  rule?  eloees  i!e)t  e:ha!!ge?  the?  seaepe?  e)f 
the?  re?gi!latie)!!.s  li.steel  in  §4.3.  Rathe?r,  it 
e?xpre?s.sly  ea)elifie?.s  the?  apj)lie:ahility  of 
these?  re?ep!ire?!!!e?!!t.s  te)  ea)n!hinatie)n 
proelueds  a!!el  edarifie?s  he)w  te)  ea)!!!ply 
with  these?  re?gulations  lor  ea)!!!hi!!alie)!! 
proelueds.  Accoreli!!gly,  articles  not 
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otherwise  subject  to  the  regulations 
listed  in  §4.3  are  not  made  suhjiKl  to 
those  regulations  hy  this  rule.  Therel'ore, 
for  example,  if  an  article  would  he 
considered  a  device  com|)onent.  ami  it 
would  not  he  subject  to  the  QS 
rcigulations  in  the  absence  of  this  rule, 
that  device  component  does  not  become 
subject  to  tin;  QS  regulations  because  of 
this  rule. 

In  addition,  we  note  that  the  term 
com])onent  is  defined  for  a  drug  at 
§  21().3(1)K3)  and  for  a  device  at 
§820. 3(c).  The  exi.sting  definitions 
appropriately  characterize  the 
components  of  drugs  and  devices, 
resjjectively,  and  we  .see  no  need  to 
develop  a  di.stinct  definition  in  relation 
to  combination  jn'odncts. 

The  Agency  ajjpreciates  the  value  of 
guidance  to  t;nsure  understanding  of 
this  rule  by  both  industry  and  FDA  staff. 
The  Agency  is  developing  guidance  on 
the  aj)j)lication  of  the  rule,  including 
examples  to  illustrate  these  and  other 
concepts  addre.ssed. 

((Comment  10)  One  commenter  sought 
clarification  of  the  definitions  for  “co¬ 
packaged”  and  “single-entitv” 
combination  products.  This  commenter 
akso  recpiested  a  list  of  exam])le.s  to 
clarify  these  definitions. 

(Response)  The  definitions  for  co¬ 
packaged  and  single-entity  combination 
])rodnct  are  (jiiotcxl  in  part  l.A.  of  this 
|)reamhle  and  are  found  in  §  3.2(e).  This 
rule  merely  cross-references  those 
exi.sting  definitions.  VVe  note,  however, 
that  tin;  term  “component”  as  used  in 
the  definition  for  single-entity 
combination  product  in  §  3.2(e)  and  this 
rule,  is  synonymous  with  “constituent 
part”  under  this  rule.  We  recommend 
visiting  the  Web  page  for  OCP  on  the 
Agency’s  Web  site  at  httjj:// 
\v\v\\’.f(hi.gov/Coinbin(ttionProducts/ 
dnf(nilt.htm.  for  further  information 
relating  to  the.se  definitions  and 
examjdes  of  combination  j)roducts. 

(Comment  11)  Cue  commenter  urged 
the  Agency  to  take  care  to  ensure  that 
.stakeholders  understand  the 
terminology  being  used  in  the  rule  and 
its  preamble. 

(Re.sj)on.se)  We  have  been  mindful  of 
this  consideration  in  attem])ting  to  make 
the  rule  and  this  preamble  as  clear  as 
j)o.s.sihle,  including  in  the  .selection  and 
manner  of  defining  key  terms  in  §4.2. 

D.  What  current  good  manufacturing 
practice  reciuireinents  apply  to  iny 
combination  })roduct  ?  (§4.3) 

(Comment  12)  One  commenter  sought 
clarification  of  the  CCMP  reciuirements 
applicable  to  combination  products 
comprised  of  constituent  parts  that  are 
manufactured  and  marketed  .separately. 
This  commenter  proposed  revising  §4.3 


to  address  this  i.ssue  by  replacing  “The 
current  good  manufacturing  practice 
requirements  in  parts  210  and  211  of 
this  cha])ter  apply  to  a  combination 
])roduct  that  includes  a  drug  coii.stituent 
j)art  *  *  *  ”  with  “'fhe  current  good 
manufacturing  practice  retjuirements  in 
parts  210  and  211  of  this  chapter  apjilv 
to  the  drug  constituent  part  of  a 
comhination  product”  and  parallel 
changes  with  respect  to  device  and 
biologic  constituent  parts. 

(Responsi;)  The  preamble  to  the 
|)ro];osed  rule  discussed  in  some  detail 
the  issue  of  what  (XiMP  reejnirements 
a])ply  to  the  manufacture  of  constituent 
parts  that  are  manufactured  and 
marketed  separatelv  from  one  another 
(see  74  FR  48423  at  48424  to  4842.1).  W(; 
do  not  see  a  n(;ed  to  r(;vise  §  4.3  to 
j)rovide  further  clarity  as  recpiested  by 
the  commenter.  Section  4.3  li.sts  the 
C(iMR  regulations  applicable  to 
comhination  })roduct.s.  This  rule  does 
not  change  the  retiuirements  of  these 
listed  regulations.  In  §4.4,  this  rule 
addres.ses  how  to  comjily  with  these 
requirements  for  single-entity  and  co- 
])ackaged  comhination  products  because 
of  the  comjdexity  of  ai)plying  the.se 
re{|uirement.s  to  these  types  of 
comhination  products.  The  rule  does 
not  expressly  address  how  to  comply 
with  these  re(iuin;ments  for  .separately 
manufactured  and  marketed  constituent 
])art.s  of  comhination  inodncts  because 
each  of  these  .separately  manufactured 
coii.stituent  parts  is  subject  only  to  the 
regulations  li.sted  in  §4.3  that  are 
ajiplicahle  to  that  type  of  constituent 
part.  We  note  that  we  have  modified 
§  4.3(c)  for  clarity. 

E.  How  can  !  comply  with  these  current 
good  manufacturing  practice 
requirements  for  a  co-packaged  or 
single-entitv  combination  product? 
(§4.4) 

(Comment  13)  Some  commenters 
noted  that  not  all  reciuirements  of  the 
CGMF  regulations  ajiplicahle  to 
comhination  products  mav  he  relevant 
to  a  particular  product  or  to  when  and 
where  jiarticnlar  aspects  of  the 
manufacturing  jirocess  are  undertaken. 
Commenters  offered  recommendations 
for  addressing  this  variation  in  guidance 
or  through  revision  of  the  rule. 

(Resiionse)  This  rule  does  not  alter  the 
regulations  li.sted  in  §4.3.  All  of  the 
CCMF  reciuirements  ajiiilicahle  to  a 
c.ombination  product  or  c:onstituent  part 
must  he  met  where  and  when  recinired. 

We  agree  that  not  all  the  provisions  of 
the  CCMR  regulations  listed  in  §4.3  as 
applic:al)le  to  a  class  of  cximhination 
lirocluc:!  (e.g.,  clrug-clevic:e  or  l)ic)lc)gic:al 
liroclucd-clrng  cximbination  product)  or 
c:on.stituent  jiart  (drug.  clevic:e,  or 


l)ic)logic:al  product)  may  he  relevant  to  a 
siiecdfic:  type  of  comhination  product  or 
constituent  part.  The  preamhle  to  the 
propo.sed  ride  addres.sed  this  point  (.sc;e 
74  FR  48423  at  48428).  For  example, 
only  c.omhination  produces  that  incdncle 
an  ()TC  drug  mu.st  cximplv  with  tamper- 
evident  packaging  requirements,  and 
only  comhination  ])rochict.s  that  incducle 
a  type  of  clevic:e  that  is  installed  or 
.serviced  must  ixinqily  with  installation 
and  servicing  requirements. 

Similarly,  we  agree  that  not  all  (XfMF 
rc;quirements  may  ajiply  at  a  facility  that 
is  performing  only  certain  aspects  of  the 
manufacture  of  a  combination  procluc.t. 
As  §§  210.2(1))  and  820.1  (a)(1)  reflect,  an 
entity  that  engages  in  only  some 
operations  subject  to  the  regulations  in 
l)arts  210,  211,  800  through  880,  820, 
and  1271,  need  only  comply  with  the 
regulations  applicable  to  tho.se 
operations.  In  addition,  manufacturers 
retain  the  ability  to  demonstrate  that  a 
departure  from  stipulated  CGMF 
reciuirements  is  appropriate,  to  the 
extent  that  the  CGMF  regulations  for 
drugs.  clevic:e.s.  biological  products,  and 
M(yr/F.s  permit  such  showings  (see.  for 
example.  §  820.1(a)(3).  providing 
mamdacturers  an  opportunity  to 
document  just ific:at ions  for  determining 
that  reciinrements  cjualifiecl  by  “where 
appropriate”  in  part  820  are  not 
appropriate  for  the  particadar  producl). 

Many,  hut  not  all,  CGMF 
reciuirements  are  facility  speed fic. 
Examples  of  such  rc;ciuirements  include 
reciinrements  for  testing  of  the  product 
by  a  facdlity  or  controls  ovc;r  the 
supplies  brought  into  the  facility.  Other 
reciuirements,  however,  are  not  facdlity- 
specific:.  For  example,  some  concern  the 
product  as  a  whole,  .suc:h  as  design 
c:ontrc)l.s.  and  .some  concern  ovc;rarc:hing 
duties  for  the  manufacturing  proce.ss  as 
a  whole,  such  as  (Corrective  and 
Freventive  Action  (GAFA)  and 
management  responsibility.  Duties 
assocaated  with  sucti  c:ros.s-c:utting 
(CGMF  reciuirements  may  be  shared  hv 
.several  facilities. 

All  manufacturers  are  responsible  for 
ensuring  c:omplianc:e  with  all  (C(CMF 
requirements  applic:ahle  to  the 
manufacturing  activities  at  their 
facnlities.  In  addition,  the  applic:ant  is 
responsible  for  ensuring  c:c)mplianc:e 
with  all  of  the  (CGMF  reciuirements 
applicable  to  the  product,  taking  into 
ac;c:c)unt  all  of  the  activities  oixairring  at 
all  facalities  involved  with  the 
manufacturing  proc:e.ss. 

Section  4.3  of  the  rule  li.sts  all  of  the 
(C(CMF  reciuirc;ment.s  that  may  apply  to 
a  c;c)ml)ination  product  and  its 
constituent  parts.  Section  4.4  addresses 
how  manufacturers  may  comply  with 
the.se  reciuirements  for  .single-entity  and 
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eo-packaged  combination  products. 
.Section  4.4  states  that  inanulacturers 
may  comply  with  these  recjuirements 
through  the  design  and  implementation 
of  a  (XjMP  operating  system  that  meets 
all  a])])lical)le  (XJMF  retjuinnmmts. 
Section  4.2  deHnes  CXJMl’  operating 
.sy.st(;m  as  the  operating  sy.stcmi  within 
an  establishment  that  is  designed  and 
implemented  to  address  and  meet  the 
(XiMP  retjuinMiients  for  a  comhination 
jH'oduct.  Accordingly,  if  the 
combination  product  is  manufactured  at 
multiple  facilities,  each  facility  would 
need  such  an  operating  system, 
including  the  facility  from  which  the 
a])])l leant  oversees  all  of  the 
mannfacturing  activities  and 
compliance  with  all  CXIMR 
re(|uirement.s  relat(;d  to  the  product. 

The  issues  raised  in  these  comments 
are  not  peculiar  to  c:ombination 
j)rodi>cts  or  their  constituent  jjarts, 
though  addressing  them  may  jiresent 
.some  added  complexity  because  of  the 
number  of  sets  of  regulations  that  may 
ap})ly  to  a  combination  ])roducl,  the 
relatively  complex  nature  of  the.se 
])roducts.  and  the  multijjle  Agency 
components  that  may  have  an  intere.st  in 
ensuring  comj)liance  with  CGMF 
nKpiinanents  for  these;  products, 
lixamples  and  clarification  to  aid 
compliance  will  he  ])rovided  in 
.sub.se(jU(;nt  guidance. 

(Comment  14)  Some  commenters 
sought  clarification  of  §4.4(t))(l)  and 
(b)(2)  and  confirmation  of  whether  the 
rule  r(;(]uires  com])liance  with  both  the 
drug  {XjMRs  and  with  the  Q.S  regulation 
throughout  the  entire  manufacturing 
process  for  combination  jiroducts  and 
their  constituent  parts,  or  only  at 
facilities  where  constituent  parts  subject 
to  both  of  the.se  two  .sets  of  requirements 
are  being  made,  (iommenters  as.serted 
that  ap|)lying  both  sets  of  reejuirements 
throughout  the  entire  manufacturing 
j)rot:ess  of  a  combination  product  would 
result  in  a  more  demanding  and 
complex  (iCMP  sy.stem  than  currently 
expected  for  non-combination  medical 
products.  Other  commenters  propo.sed 
that  the  rule  should  be  revised  to  have 
a  “product-based”  ratber  than  a 
“facility-based"  aoproach. 

(Response)  As  (nscu.ss(;d  in  respon.sc; 
to  Comm(;nt  1.8  of  this  ch)cument.  the 
a])])lica))ility  of  some  CGMR 
r(;(|uirement.s  will  vary  depending  on 
the  circum.stances.  including  what 
a.sj)ect  of  a  i)roduct's  manufacture  takes 
j)lace  at  a  fatality  and  whether  multiple 
facilities  are  involved  in  the 
manufacture  of  a  combination  product. 
Accordingly,  we  do  not  agree  tliat  the 
rule  should  be  either  “jjioduct -based” 
or  “facility-bastid.”  A  manufac.turer 
must  com])ly  with  the  retjuiremenis 


a])plicable  to  the  activiti(;.s  undertaken 
at  its  facility,  including  applicable 
aspects  of  n;(iuirem(;nts  that  apjjly  to 
multiple  facilities  or  tin;  overall 
manufacturing  ])roce.s.s  for  the  ])roduct. 
and  a  product  ai)])licant  must  ensurt; 
complianct;  witli  all  (XlMl’ 
n;(iuirements  for  its  ])roduct. 

The  rule  provides  that  a  facility  that 
is  manufacturing  only  one;  typ(;  of 
constituent  part  of  a  co-packaged  or 
single-entity  combination  ])roduct  need 
only  comply  with  the  CXiMP 
r(;(iuirement.s  a])])licable  to  that 
con.stitnent  jjarl  type  ((? 4.4(c)).  Facilities 
that  i)erform  mamdacturing  activities 
for  more  than  one  ty])e  of  constituent 
part  of  such  a  combination  product 
must  comply  with  the  (XJMl^ 
requirements  applicable  to  each  type  of 
con.stitnent  jiart  being  manufactured  at 
that  facility  (§  4.4(d)).  Tbe  rule  permits 
the  use  of  the  streamlined  ai)j)roach  to 
d(;mon.strate  compliance  with  the  drug 
GGMP  and  device  QS  regulation 
reciuirements  when  both  are  a])i)licable 
to  a  facility’s  manufacturing  activities 
for  a  single-entity  or  co-packaged 
combination  oroduct  (§  4.4(a)  and  (b)). 

With  regain  to  (iAPA  re(|uirements 
and  the  jiarallel  r(;(|uir(;ments  of  the 
drug  (XJMPs,  for  example,  the  ap])licant 
and  any  other  manufacturer(.s)  for  a 
single-entity  or  co-packag(;d 
combination  ])roduct  mu.st  (insure  that 
an  ap])ro]n'iately  conqnciluaisive  revi(;w 
of  activities  is  undertaken  at  whatever 
faciliti(;,s  may  be;  relevant  to  determine 
the  root  cause  of  manufacturing 
problems,  deviations,  or 
nonconformities.  Tlu;.se  recjuirements 
also  call  for  corrective  actions  and 
])r(;ventive  measures  to  be  taken  with 
regard  to  all  relevant  manufacturing 
steps  at  all  relevant  facilities,  so  that  the 
problem  is  cornicted  and  jK)t(;ntial 
in'oblems  will  be  jirevented  or  mitigated 
going  forward.  In  the  ca.se  of  the  jiroducl 
applicant  the.se  duticis  are 
comprehensive,  ajiplying  to  all  relevant 
facilities  and  all  approjiriate  measures 
for  the  product.  For  jiroducts  with 
multiple  manufacturers,  the  .scope  of  the 
duties  for  each  manufacturer  jiarallels 
and  dejiends  upon  the  scope  of  the 
activity  undertaken  at  that 
manufacturer’s  facility.  The  nilated 
guidance  for  this  rule  will  address  these 
is.sui;s  further. 

(Gommenl  1.1)  .Some  commenters 
sought  clarification  of  the  language  of 
§ 4.4(d)  that  states  that  a  facility  where 
two  or  more  different  types  of 
constitu(;nt  jiarts  have  arrived  or  at 
which  their  manufacture  is  jiroceeding 
may  apjily  the  .slrt;amlined  approach 
jirovided  for  under  § 4.4(a)(2)  and  (b). 
One  commenter  proposed  that  this 
streamlined  system  should  only  have  to 


Im;  met  once  two  or  more  typ(;.s  of 
constituent  ])art.s  have  been  assembled. 
.Some  commenters  jn-ojiosed  that  once 
initiated,  the  system  should  apjily  on  a 
“forward-looking”  basis  and  should  not 
reach  back  to  manufacturing  operations 
that  occurred  prior  to  wben  tbe 
constituent  parts  b(;gin  being 
manufactured  tog(;tlu;r  at  the  same 
facility. 

(R(;spons(;)  As  discu.s.sed  jireviously  in 
res]K)nse  to  Gomment  18  of  this 
document,  there  are  various  tyjies  of 
(XtMl’  re(]uirements,  some  of  which  are 
facility-specific,  and  .some  that  ajiply  to 
multiple  facilities  or  the  ov(;rall 
manufacturing  proce.ss  for  the  jiroduct. 
All  ofthe.se  reeiuirements  mu.st  be  met 
for  a  combination  jiroduct.  As  the.se 
comments  sugge.st,  the  recjuirements 
ajijilicable  to  a  jiarticular  manufacturer 
dejiend  on  the  activities  undertaken  at 
the  facility  or  facilities  that 
manufacturer  ojierates,  with  the 
ajijilicant  having  resjionsibilities  for 
comjitiance  with  all  (XIMF 
re(juir(;ment.s  for  its  jiroduct. 

.Section  4.4(d)  concerns  the;  CXiMl’ 
ojierating  system  for  a  sjiecific  facility 
jiartieijiating  in  tin;  manufacture  of  a 
single-entity  or  co-jiackaged 
combination  jiroduct.  If  a  facility 
manufactures  only  one  tyjie  of 
constituent  jiart  of  such  a  combination 
Jiroduct,  it  must  comjily  with  the 
(XiMl’s  for  that  tyjie  of  jiroduct  (e.g.,  the 
Q.S  regulation  if  the  constituent  jiart  is 
a  device).  In  contrast,  when  two  or  more 
constituent  jiarts  of  a  combination 
Jiroduct  are  being  manufactured  at  the 
.same  facility,  the  manufacturer  mu.st 
comjily  with  the  CXlMPs  ajijilicable  to 
each  tyjie  of  constituent  jiart  (e.g.,  the 
drug  (XjMFs  and  device  Q.S  regulation 
if  the  facility  is  combining  or  otherwise 
manufacturing  both  drug  and  device 
constituent  jiarts).  Accordingly,  §  4.4(d) 
states  that  a  facility  may  initiate  a  GGMP 
ojierating  system  that  comjiliiis  with 
^  4.4(b)  wben  the  manufacture  of  two  or 
more  different  tyjies  of  constituent  jiarts 
is  being  conducted  at  that  facility. 
.Section  4.4(d)  is  intended  to  clarify  that 
wh(;n  a  facility  mu.st  comjily  with  the 
(XIMP  reejuirements  for  more  than  one 
tyjie  of  constituent  jiart,  a  §4.4(li)- 
comjiliant  (XiMP  ojierating  svstem  is 
availahle  as  a  means  of  demon.st rating 
comjiliance. 

We  reject  the  jirojiosal  that  the  (XiMP 
re(juirement.s  ajijilicable  to  a  constituent 
Jiart  come  into  effect  only  after  that 
constituent  part  has  been  formed.  .Such 
an  ajijiroach  would  be  inconsi.stent  with 
the  ajijilication  of  the  underlying  GGMP 
regulations  listed  in  §4.8.  The  triggcir  is 
wh(;ther  the  facility  is  conducting 
manufacturing  ojierations  that  would  he 
subject  to  the  underlving  (iGMP 
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nuiuirements.  For  example,  if  a  facility 
is  manufacturing  only  device 
c:omponents,  it  might  not  he  subject  to 
(XIMF  r(!(|iiirements  under  the  QS 
regulation.  Ho\vev(;r,  a  facility  that  is 
manufacturing  a  finished  device  from 
such  components  is  subject  to  the  QS 
regulation.  Therefore,  for  example,  if  a 
facility  is  manufacturing  a  fini.shed 
combination  ])roduct,  a  prefilled  syringe 
for  instance,  from  device  components 
and  drug  com])oneuts.  that  facility  is 
•subject  to  both  the  QS  regulation  and 
drugCCMFs. 

(Comment  l(i)  One  commenter 
asserted  that  due  to  ambiguities 
associated  with  an  out-of-specification 
(OOS)  investigation,  exce.ssive  work 
may  he  involved  if  there  is  a  need  to 
l)(!rform  a  device  component  review. 

(Respon.se)  FDA  disagrees  with  this 
comment.  Medical  device  In  Vitro 
Diagnostic  (IVD)  in'oduct  manufacturers 
routinely  perform  OOS  investigations 
successfully.  OOS  investigation  is 
conducted  under  §211.192  for  drugs 
and  under  §§  82().8()(d)  and  820.90  for 
devices.  In  some  cases,  as  for  IVD 
devices,  OOS  for  a  device  may  he 
similar  to  OOS  for  a  drug.  In  others,  the 
a])])roach  may  differ.  This  rule  is  not 
intended  to  alter  the  scoj)e  of  such 
investigations  for  drugs  or  devices. 
Accordingly,  whether  a  combination 
jnoduct  manufacturer  opts  to  institute  a 
(XiMF  operating  system  that 
implements  the  QS  regulation  i)lus  the 
called-out  ])rovisions  from  part  211,  or 
one  that  implements  the  drug  CXiMFs 
plus  the  sjjecified  jn  ovisions  of  the  Q.S 
regulation.  OOS  for  the  combination 
product  should  he  apju'opriate  to 
address  the  considerations  articulated  in 
§211.192  for  the  drug  constituent  part 
and  in  §§  82().8()(d)  and  820.90  for  the 
device  constituent  j)art.  For  example, 
unexplained  di.screpancies  (or  the 
failure  of  a  hatch  or  any  components  to 
meet  any  specifications)  shall  he 
thoroughly  investigated  as  apjjropriate. 

(Comment  17)  Some  commenters 
nupiested  that  the  Agency  clarify 
selection  criteria  for  whether  to  adopt 
the  apjnoach  under  § 4.4(h)(1)  that  calls 
for  implementation  of  the  drug  CGMFs 
plus  specified  provisions  of  the  QS 
regulation  or  the  a])j)roach  under 
§  4.4(h)(2)  that  calls  for  implementation 
of  the  Q.S  regulation  plus  sjiecified 
provisions  of  the  drug  (XjMFs.  One 
commenter  suggested  the  ])rimary  mode 
of  action  of  the  c:omhination  product  as 
one  possible  basis  for  selection. 

(Res])onse)  We  do  not  .see  a  need  to 
limit  under  what  circumstances  a 
manufacturer  may  or  should  .select  the 
a])proach  under  §  4.4(1))(1 )  or  (1))(2).  It  is 
ajjpropriate  to  leave  the  decnsion  of 
whether  to  imjjlement  a  system  in 


accordance  with  §  4.4(h)(1)  or  (h)(2)  to 
the  discretion  of  the  manufacturer. 

Some  facilities,  for  example,  may 
already  ojierate  under  either  the  drug 
(XlMFs  or  Q.S  regulation  in 
manufacturing  other  products,  and  may 
j)refer  to  demon.strate  compliance  with 
l)oth  sets  of  r(;gulation.s  by  taking  tin; 
stejjs  neces.sary  to  demonstrate 
compliance  with  the  called  out 
provisions  of  the  regulation  und(!r 
which  they  do  not  otherwi.se  operate. 
Other  facilities  may  have  no  pre-exi.sting 
manufacturing  approach,  for  (!xampl(!, 
and  .select  an  option  on  other  grounds. 
Both  the  approaches  permitted  in 
§  4.4(h)  are  permissible  under  the  rule, 
and  neither  is  considered  preferable  by 
the  Agency. 

(('.omment  18)  One  commenter  sought 
guidance  on  how  to  im])lement  a  CGMF 
system  in  accordance  with  § 4.4(a)(1), 
which  jKM  inits  e.stahlishment  of  a 
system  that  fully  implements  all  of  the 
GGMF  regulations  aj)plical)le  to  the 
combination  ])roduct  under  §4.8. 
.Specifically,  this  commenter  .sought 
guidance  on  how  to  re.solve  conflicts 
among  recpiirements  of  the  regulations 
a])plicahle  to  a  combination  product  if 
implemented  in  accordance  with 
§4.4(a)(l). 

(Resjmnse)  As  di.scussed  ])reviou.slv  in 
this  document,  the  recjuirements  of  the 
drug  CXIMP  and  Q.S  regulation  are 
similar  in  many  respects.  Furtluu',  the 
various  regulations  listed  in  §4.8  are 
generally  com])atihle  with  one  another. 
Nonetheless,  we  a])])reciate  that 
(jue.stions  as  to  how  to  reconcile  them 
and  actual  conllicts  may  arise. 
Accordingly,  regulations  listed  in  §4.8 
and  this  regulation  include  provisions 
addressing  how  to  re.solve  any  conflicts 
among  them.  These  j)rovi.sion.s 
essentially  call  for  following  whichever 
recjuirement  is  more  specifically 
apj)licahle.  See  §§  211.1(1)),  820.1(1)), 
and  4.4(e)  of  this  rule.  This 
determination  may  he  ha.sed  on  such 
factors  sue;!)  as  which  regulation 
addresses  a  mamdacturing  issue  most 
l)reci.sely  and  which  re(juirement  arises 
from  the  regulation  most  specifically 
applicable  to  the  constituent  part. 
.Shoidd  we  become  aware  of  j)otential 
conflicts  with  respect  to  combination 
products  in  general  or  clas.ses  of 
combination  products,  we  intend  to 
address  them  in  guidance.  However,  we 
are  not  aware  of  any  such  ])otential 
conflicts  at  this  time. 

((X)nnnent  19)  One  commenter 
re(|uested  that  the  following  language  he 
added  to  §  4.4(c):  “Device  components 
and  constituent  ])arts  are  governed 
under  Q.SR.  The  drug  components  and 
constituent  parts  are  governed  under 
CXlMFs.  The  components  of  constituent 


|)art.s  would  he  governed  under  the 
(luality  .system  in  which  they  are 
.sj)ecifie(l.”  A  .second  commenter 
proposed  a  similar  change  to  §  4.8(a)  to 
state  that  drug  (XlMFs  "apj)lv  to  the 
drug  constituent  part  of  a  combination 
product,"  and  corre.sj)onding  changes  to 
§  4.8(1))  through  (d). 

(Respon.se)  VVe  have  not  made  either 
propo.sed  revision  because  we  do  not 
agree  that  they  would  clarify  the  rule, 
and  also  because  they  could  cause 
confusion.  .Section  4.4(c)  provides  that 
all  GGMF  retiuirements  applicable  to  a 
constituent  part  of  a  single-entity  or  co- 
l)ackaged  combination  ])roduct  must  he 
.satisfied  during  any  ])eriod  in  which 
that  constituent  part  is  manufactured  at 
a  sej)arate  facility.  In  some  cases,  the 
GGMFs  applicable  to  that  constituent 
part  may  ari.se  from  only  one  of  the 
regulations  listed  in  §4.8.  In  other  ca.ses, 
the  aj)plical)le  GGMFs  may  ari.se  from 
.several  of  these  listed  regulations. 
.Similarly,  as  explained  in  sections  E.l 
and  E.2  of  this  document,  the  GGMF 
reciuirements  li.sted  in  §4.8  apply  to  the 
combination  product,  and  com])liance 
with  them  may  involve  })olicies, 
procedures,  and  i)ractices  applicable  to 
the  combination  product  as  a  whole  or 
to  multiple  constituent  ])art.s. 

E.l.  How  To  CX)mply  With  Q.S 
Regulation  Requirements  Under 
(54.4(h)(1) 

((X)mment  20)  As  discu.ssed 
previously  in  this  document,  some 
commenters  sought  guidance 
concerning  the  ap])lical)ility  of  the 
re{)uirements  specified  in  §  4.4(h)  as  a 
general  matter.  The  great  majority  of 
comments  addre.ssing  in  particular  the 
application  of  the  Q.S  regulation 
requirements  specified  under  §  4.4(h)(1) 
focused  on  §  820.80  (design  controls). 
Some  commenters  asked  for 
clarification  of  how  to  apply  design 
controls  to  combination  products.  .Some 
(|ue.stioned  whether  design  controls 
should  apply  other  than  to  the  device 
constituent  part  of  a  combination 
l)roduct.  .Some  asked  for  guidance 
regarding  how  to  apply  design  controls 
to  non-device  con.stituent  parts  of  a 
combination  product,  noting  that  the 
decision  to  incorporate  such  an  article 
into  a  combination  product  may  occur 
after  that  article  has  already  been 
developed. 

(Re.s]ion.se)  Design  controls  aj)ply 
when  a  device  constituent  ])art  is  used 
in  a  combination  ])roduct.  Design 
controls  require  the  manufacturer  of  a 
combination  product  which  includes  a 
device  con.stituent  ])art  to  establish  and 
maintain  procedures  to  ensure  that  the 
design  reciuirements  for  the  combination 
procluct  are  approi)riate  and  address  the 
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inltaided  u.se  of  tin;  combination 
product,  including  the  needs  of  tin;  user 
and  patient.  The  design  control  j)roc(!ss 
may  ndy  on  existing  information  for  tin; 
constituent  parts,  such  as  information 
provided  in  support  of  the  combination 
product's  marketing  authorization. 

The  tlesign  history  file  for  a 
combination  product  with  device  and 
drug  or  biological  ])roduct  constituent 
part  mu.st  address  all  design  i.ssues 
I'esulting  from  the  combination  of  the 
constituent  parts,  regardle.ss  of  whether 
the  manufacturer  choo.ses  to  applv  a 
(XIMP  operating  system  that 
im])lements  part  820  j)lus  the  ju'ovisions 
{)f  |)art  211  s])ecified  in  §4.4(t))(2)  of  this 
rule  or  implements  j)art  211  j)lus  the 
provisions  of  j)art  820  specified  in 
§  4.4(h)(1)  of  this  rule.  For  example, 
with  regard  to  a  drug  or  biologic  product 
constituent  part  in  a  combination 
j)roduct.  the  design  history  file  would 
document  and  provide  objective 
evidence  that  the  drug  or  biologic  is 
ajjpropriate  for  use  with  the  device  (e.g.. 
why  the  formulation  of  the  drug 
constituent  part  is  aj)jnopriate  for  use  in 
a  drug-eluting  stent  given  the  need  to 
ensure  controlled  elution,  resi.stance  to 
tlaking.  etc.).  Similarly,  with  regard  to  a 
device  constituent  part  in  a  combination 
proiluct.  the  design  history  file  would 
document  and  j)rovide  objective 
evidence  that  the  device  constituent 
part  is  appropriate  for  use  with  the  drug 
or  biological  j)roduct  (e.g..  that  a  syringe 
is  approj)riate  for  use  as  a  deliverv 
device  fora  drug  by  providing  a.ssurance 
that  there  is  no  interaction  with  the 
drug,  that  the  syringe  will  deliver  the 
drug  properly,  and  that  container 
closure  integrity  and  shelf  life  can  he 
maintained,  etc.). 

The  combination  product 
manufacturer  is  resjjonsihle  for  design 
and  development  j)lanning.  including 
the  de.sign  of  j)rocesses  for  the 
manufacture  of  the  combination 
|)roduct.  For  jjroducts  manufactured  hv 
multi])le  manufacturers,  the  finished 
combination  jiroduct  manufacturer  and 
the  a|)plication  holder  (if  they  are  not 
the  same  entity),  each  are  responsible 
for  the.se  duties.  The  design  inputs  mu.st 
ensun;  that  the  design  nujuireimints  are 
appropriate  and  address  the  intended 
u.se  of  the  combination  product, 
including  the  neculs  of  tin;  patient  and 
the  u.ser  of  that  combination  product. 
D(!sign  output  proc;edures  mu.st  ensun; 
that  tho.se  de.sign  outputs  that  an; 
es.sential  for  the  ])roper  functioning  of 
the  combination  product  are  identified. 
The  total  finish(;d  design  outj)ul 
consists  of  the  combination  product,  its 
|)ackaging.  and  its  labeling.  In  addition, 
de.sign  control  recjuirements  for  review, 
verification,  validation,  design  changes 


and  design  history  fil(;  a])})lv.  If  a 
sponsor  wishes  to  use  an  existing  or  off- 
the-.shelf  product  as  a  constituent  part  of 
a  combination  product,  the  d(;sign 
controls  must  ensure  that  the  (;xisting 
product  meets  appro])riate  design 
recpiirements  for  the  combination 
product  to  he  safe  and  effective,  which 
may  r(;(juire  modification  of  the  existing 
product  for  use  as  part  of  the 
combination  product.  See  ^82().3t). 
Further  explanation  will  lx;  ]n'ovid(;d  in 
the  related  guidance. 

E.2.  How  To  C:omply  With  Drug  CCMF 
Recjuirements  Under  (5  4.4(h)(2) 

((x)nnnent  21)  Some  c;ommenters 
proposed  adding  the  recjuirements  from 
(?(i  21 1 .180  (general  re(juir(;ments)  and 
211.194  (laboratory  records)  of  the  drug 
CCMF  recjuirements  to  the  list  of 
requirements  with  which  manufacturers 
must  demonstrate  compliance  under 
§  4.4(h)(2). 

(Resjjonse)  We  do  not  find  that  it  is 
nec;essary  to  add  §§211.180  and  211.194 
to  §  4.4(h)(2).  The  to])ics  addressed  in 
the.se  .sections  are  adecpiatelv  addres.sed 
in  part  820.  including,  for  example;,  in 
§§820.70  (])roduction  and  ])rocess 
controls),  820.72  (calibration).  820.80 
(acceptance  activities),  820.180  (general 
recjuirements),  and  820.2.'50  (statistical 
techniejues). 

Section  211.180  is  j)rimarilv 
concerned  with  the  “eslahlislnnent  of 
*  *  *  s|)ec:ifications,  standards. 
sam|)ling  |)lans.  test  ])rocedur(;s,  or 
other  *  *  *  control  mechanisms”  with 
res|)ect  to  the  laboratory.  This  section 
also  slates  that  these  control 
mechanisms  and  changes  to  them  .shall 
he  drafted  by  the  a])j)ro])riate 
organizational  unit  and  revi(;wed  by  the 
(juality  control  unit.  The.se  recjuirements 
shall  he;  followed  and  docaimented,  and 
any  deviation  shall  he  rc;c;c)rclc;cl  and 
justified.  Also,  aj)j)roj)riatc; 

"instruments,  aj)j)aratus,  gaugc;.s,  and 
rc;cc)rding  clevic;c;.s”  shall  he  c:alihratc;d. 
While  we  rc;c:c)gnize  that  j)harmac:c;utic:al 
laboratory  control  is  crilic:al  to  the 
cjuality  of  drug  comj)onc;nt.s,  in-j)roc:c;.s.s 
matc;rial.s,  and  the  final  jjrocluc:!,  this 
.sc;ctic)n'.s  rc;cjuirc;ment.s  arc;  broad  enough 
to  he;  c:c)mj)arahlc;  to  rc;cjuirc;mc;nts 
.sj)c;c:ific;cl  in  §§  82().7()(a)  and  (h)  (general 
rc;cjuirc;mc;nts  and  c:hangc;.s  to  jcrocluclion 
and  j)rc)c:c;s,s  controls),  82().8()(c:)  (in- 
j)roc:c;ss  ac:c;c;j)tanc:c;  ac:tivitic;.s),  82().2.'i() 
(statistical  tc;c;hnicjuc;.s),  820.2()(a)(l ) 
(rc;.sj)on.sihilitv  and  authoritv),  and 
820.72(1))  (cadihration). 

Sc;ctic)n  211.194  is  i)rimarily 
c:c)nc:c;rnc;cl  with  the  managc;menl  and 
maintc;nanc:e  of  official  rc;c;ord.s  with 
rc;.sj)c;c;t  to  the  laboratory.  This  sec;t ion’s 
rc;cjuiremc;nts  are  cc)mj)arahlc;  to 
rc;cjuirc;ment.s  sj)ec:ified  in  §820.180 


(gc;nc;ral  rc;cjuirc;mc;nt.s  for  official 
rc;c:orcl,s).  While  §211.194  .sj)c;c;ific;.s  some 
rc;cjuirc;mc;nt.s  for  testing  of  laboratory 
samj)lc;.s.  “c:omj)lc;tc;  rc;c:ords”  of  all  (lata 
generated  within  a  laboratory  is 
(:()mj)arahlc;  to  "all  records"  as  described 
in  §820.180.  Section  211.1t)4  can  he 
used  as  a  source  of  information  for 
.sj)ecific  j)harmac(;utical  laboratory 
testing  records  nc;c;(ling  to  he  managed 
and  maintained,  as  well  as  relevant 
(XfMF  guidance  with  resj)ect  to 
j)harniacc;uti(:al  and  microbiological 
laboratories. 

((Comment  22)  Some  commenters 
.sought  clarification  of  circumstances 
unde;)' which  §211.103  (calculation  of 
yi(;ld)  shoidd  he  satisfic;cl  and 
(juestioned  whether  clc;termining  yield 
would  j)rovi(le  meaningful  information 
beyond  what  the  QS  regulation  requires 
r(;gar(ling  whether  j)r()cc;ssc;.s  arc;  undc;r 
control.  One  sought  clarification  of 
whc;ther  the  reejuirement  aj)j)lies  only  to 
drug  constituent  j)arts. 

(Rc;sj)()nse)  Section  211.103  states  that 
calculation  of  yield  “.shall  he 
(l(;t(;rminc;cl  at  the;  conclusion  of  (;a(:h 
aj)j)r()j)riate  jehase  of  manufacturing, 
j)rocc;.ssing,  j)ackaging,  or  holding”  for  a 
drug  j)rocluct.  This  may  ja'ovidc; 
valuable;  information  and  insight  to  the; 
.status  of  a  manufacturing  j)rc)cc;.s.s  at 
significant  evaluation  j)oints,  not  just  for 
the  final  jaoduct.  In  addition,  §211.103 
j)rovid(;.s  an  imj)ortant  cjuality  chc;ck 
both  fora  j)harmacc;utical  ju’oduction 
jcrocess  as  a  whole  and  for  individual 
unit  ojeerations  of  the  j)rocc;.ss.  It  is 
imj)ortant  to  account  for  any  incr(;as(;  or 
cl(;crc;as(;  in  (;xj)c;ct(;d  yield  of  matc;rial.s 
during  the  manufacturing  j)roce.ss. 

When  either  occurs,  it  is  imjiortant  to 
conduct  a  j)romj)t  and  thorough 
inve.stigation.  Apj)roj)riate 
manufacturing  controls  can  helj) 
j)revc;nl  deviations  from  c;xj)c;cte(l 
j)rocc;,ss  yield,  which  can  he  imjjortant 
to  the  success  of  manufacturing  stej).s 
and  to  ensuring  that  the  final  jcroduct 
mc;(;ts  .sj)ecification.s.  Any  j)ha.sc;  of  the 
j)harmaceutical  j)rocc;.ss  that  is  subject  to 
j)()tential  comj)onc;nt,  in-j)roce.ss 
material,  or  j)r()(lu(:t  lo.ss,  due  to 
j)hy.si(;al  or  chc;mical  m(;ans,  shoidd  he 
c;valuatc;cl  with  r(;sj)c;ct  to  actual  and 
theoretical  yield  of  these  materials. 
S(;cti()n  211.103  does  not  aj)j)ly  to 
device  constituent  jiarts  of  combination 
jiroducts. 

(Comment  23)  Some;  comm(;ntc;r.s 
.sought  clarification  of  the  aj)j)licati()n  of 
§211.170  (reserve  samj)le.s).  Some 
argu(;(l  that  re.serve  .samjile  recjuirements 
should  aj)j)ly  only  to  drug  con.stituent 
j)arts  of  combination  jiroducts  and  not 
to  device  constituent  j)art.s  or  the;  entire 
combination  j)ro(hict,  asserting  that 
keejiing  .sampl(;s  of  devices  or  c;omj)i(;tc; 
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c:onil)iiiati()n  products  would  he  cost 
prohibitive.  Others  sought  guidance 
regarding  how  to  comply  with  niserve 
.sampling  reciuirements  for  “small  lot” 
products  with  less  than  100  products  in 
a  lot,  or  ])rodncts  that  come  in  multiple 
sizes  and  shapes. 

(Response)  Reserve  samples  are 
needed  to  hel])  ensure  the  jmstmarket 
safety  and  effectiveness  of  comhination 
products,  as  they  are  for  drugs  and 
biological  products.  They  are  used,  for 
example,  to  addre.ss  certain  |)roduct 
complaints,  evaluate  .stability  coiu:ern.s, 
and  as.sess  the  causes  of  adverse  events, 
t  Jnder  §211.1 70.  re.serve  .samj)le.s  mu.st 
he  maintained  for  each  lot  of  a  drug  (or 
biological  product)  “under  conditions 
consistent  with  jnoduct  labeling.” 
“stored  in  the  same  immediate 
container-closure;  system  in  which  the 
drug  product  is  marketed  or  in  one  that 
has  e.ssentially  the  same 
characteristics,”  and  must  consist  of  “at 
least  twice  the  quantity  necessary  to 
perform  all  the  retjuired  tests,  (;xc(;pt 
those  for  sterility  and  jjyrogens.” 

For  a  .singl(;-entity  comhination 
])roduct.  such  as  a  prefilled  .syringe  or 
a  drug-eluting  di.se  or  stent,  it  would  he 
a])})ropriate  to  retain  samples  of  the 
complete  product  from  each  lot  and,  in 
any  event,  the  samples  should  include 
the  drug  and  all  device  comjxnients  that 
come  into  dir(;ct  contact  with  the  drug. 
For  co-pac;kaged  and  cros.s-laheled 
comhination  ])roduct.s,  it  generallv 
should  he  sufficient  to  maintain  .sam])les 
of  each  lot  of  the  drug  or  biological 
product  in  the  immediate  container/ 
closure  in  which  it  is  marketed.  Specific 
(jiiestions  or  conc:ern.s  about  reserve 
.samples  should  he  di.scussed  with  the 
lead  review  center  for  the  comhination 
product.  We  will  provide  further 
information  regarding  how  to  coinjilv 
with  sample  retention  requirements  for 
comhination  products  in  related 
guidance  for  this  rule. 

(Comment  24)  Some  commenters 
sought  guidance  on  comjjliance  with 
hatch  relea.se  te.sting  requirements  under 
§  21  l.ltt.'i.  One  a.sserted  that  such 
“testing-in”  requirements  are  in  contlicd 
with  “design-in”  requirements  of  the  QS 
regulation.  Some  sought  clarification  of 
wlio  is  responsihle  for  hatch  release  for 
drug  constituent  jjarts,  and  whether  the 
release  is  under  a  Certificate  of  Analysis 
or  has(;d  on  actual  a])j)roval  of  the  hatch 
records.  One  asked  how  “hatch”  would 
he  defined.  s])ecifically  whether  the 
hatching  of  the  device  constituent  ])art 
or  the  drug  would  prevail  in 
determining  what  is  a  “hatch.”  One 
noted  that  a  different  approach  might  he 
appropriate  for  smaller  production 
hatches  (for  examjjle,  of  less  than  100) 
as  o])po.sed  to  hatches  that  might 


contain  100,000  units.  One  asked  if  the 
Agency  agreed  that  flexibility  in 
applying  the  r(;(iuirement.s  would  he 
appropriate  if  the  comhination  ])rodiu:t 
has  a  device  jn  imary  mode  of  action. 

One  asked  if  the  Agency  would  consider 
te.sting  of  .sel(;cted  hatches  appropriate 
for  small  hatch,  high-co.st  comhination 
products.  One  a.sked  whether  the 
Agency  would  permit  comhining  sub- 
hatches  or  testing  of  representative 
.sam])les  of  the  finished  product.  One 
a.sked,  with  regard  to  devices  that 
contain  antimicrobials,  whether  testing 
of  antimicrohial  activity  could  he 
considered  a  suitable  surrogate  endpoint 
for  the  determination  of  strength  of  the 
active  ingredient. 

(Re.sj)onse)  Section  4.4  applies  to 
single-entity  and  co-packaged 
comhination  products.  Te.sting  and 
release  for  distribution  of  finished 
pharmaceuticals  is  a  critical  step  in  drug 
))roduct  manufacture  and  (pialitv 
control.  This  apj)lie.s  to  all  single  entity 
and  co-j)ackaged  comhination  products 
that  contain  a  drug  constituent  part. 

Such  te.sting  requirements  do  not 
conflict  with  design-based  controls. 
Rather,  the  two  work  hand-in-hand  to 
ensure  appro])riate  manufacture  and 
])roduct  ])erformance. 

Each  comhination  product 
manufacturer  should  establish 
proc(;dures  defining  “a  hatch”  in  all 
pha.ses  of  production,  and  describe  all 
l)atch  numbering  systems  used  for 
incoming  material,  in-j)roce.s.s  material, 
and  finished  ])roduct.s.  These 
jnocedures  allow  the  manufacturer  to 
connect  specific  lots  of  constituent 
parts,  com])onent.s  and  in-jjrocess 
material  to  the  sjiecific  lot  of 
comhination  jjroduct  in  which  they 
were  u.sed  as  well  as  ])rovide  traceability 
of  sam])ling  and  testing,  packaging  and 
labeling  activities.  Ma.ster  production 
and  control  records  should  h(;  designed 
to  enable  this  traceability.  Batch 
definition,  control,  and  tracking 
procedures  should  he  explained  in 
product  aj)plications  and  available  for 
review  on  inspection. 

All  proposed  testing  and  .sanq)ling 
plans  of  drug  constituent  parts  .should 
he  conducted  in  accordance  with 
§§211.100  and  211.10.'j.  Sampling  ])lans 
should  he  designed  to  a.ssure 
appropriate  statistical  quality  control 
criteria  are  met  as  a  condition  for  the 
drug  constituent  part’s  approval  and 
release.  The  acceptance  criteria  for  all 
samjding  and  te.sting  of  a  drug 
con.stituent  j)art  for  jjroduct  release 
should  he  reviewed  and  approv(;d  hy 
the  firm’s  quality  unit. 

“Release”  of  pharmaceutical 
ingredients,  exeijnents,  and/or  products 
may  mean  different  tilings  depending  on 


where  in  the  manufacturing  process  tlie 
materials  are  being  tested.  Incoming 
ingredients,  excipients,  and  supjilies 
from  suppliers  must  Ik;  tested, 
controlled,  and  documented  in 
accordance  with  §211.84.  Reliance  on 
reports  of  analysis  and  certificates  of 
testing  may  he  permitted  under  certain 
circumstances  as  provided  at  §21 1.84(d) 
.so  long  as  at  least  one  specific  identity 
te.st  is  conducted  for  each  com|K)nent  of 
a  drug  constituent  part.  Acceptable 
materials  can  he  “relea.sed”  into  the 
drug  con.stituent  part  or  comhination 
product  production  system.  Finished 
drug  constituent  parts  or  comhination 
products  must  also  he  te.st ed,  controlled, 
and  documented  before  they  can  Ik; 
“released”  for  di.strihution  to  other 
clients  or  the  market. 

Regarding  the  issue  of  whether 
verification  and  te.sting  of  antimicrohial 
activity  could  he  a  .suitable  surrogate  for 
the  determination  of  strength,  we  note 
that  it  woidd  not  he  appropriate  to  use 
a  (jualitative  activity  determination 
(such  as  a  determination  of  general 
antimicrohial  activity)  in  place  of  a 
(]uantitative  determination  of  biological 
activity  (such  as  a  determination  of 
microbial  inhibitory  concentration 
(MKl)).  Further,  what  tyjK;  of  te.st  to 
conduct  can  depend  on  the  purpose  of 
the  antimicrohial.  For  examj)le,  if  a 
device  is  coated  with  an  antimicrohial 
drug,  and  the  intended  use  of  the 
comhination  |)roduct  involves 
dissemination  of  the  drug  to  produce  a 
pharmacologic  effect,  then  “strength” 
could  Ik;  determined  by  chemical 
analysis  (refl(;cting  chemical  content)  or 
by  MIC  (reflecting  biological  activity). 
However,  if  the  antimicrohial  coating 
serves  only  to  inhibit  or  prevent 
microbial  colonization  of  the  device, 
then  an  antimicrohial  preservative 
effectiveness  te.st  might  he  more 
appro])riate. 

VVe  plan  to  di.scuss  hatch  release 
te.sting  further  in  the  related  guidance 
for  this  rule. 

(Comment  25)  Some  commenters 
.sought  clarification  of  how  to  comply 
with  §§211.188  (stability  testing)  and 
211.137  (expiration  dating) 
retjuirements.  Two  comments  sought 
clarification  of  .stability  te.sting  and 
expiration  te.sting  for  kits,  and  one 
(juestioned  the  ])racticality  of  annual 
stability  testing  for  each  “size  and 
shape;”  of  a  comhination  product. 

(Response)  Comhination  ])roducts  that 
include  drug  con.stituent  jKirts  mu.st 
comply  with  §211.188.  A  written 
testing  program  mu.st  he  e.stahlished  to 
verify  the  stability  of  the  drug 
constituent  part.  These  stability  te.sting 
jirograms  are  critical  in  determining 
apj)ropriate  storage  conditions  and 
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expiration  dating.  Any  drug  product 
inanutactured  for  commercial 
distribution  should  be  sui)jected  to 
.stal)ility  testing,  including  each  tyja;  of 
drug  constituent  part  included  in  a  kit. 
Among  other  considerations,  this  testing 
mu.st  enable  evaluation  of  any  effects  of 
storage  in  a  container  closure  system, 
which  may  he  a  device  constituent  part, 
on  the  stability  of  the  drug.  See 
§211.1(>(i(a)(4).  As  .stated  in  S  21 1.137. 
ex|)iration  dating  must  comply  with  21 
(I'K  201.17.  We  plan  to  provide 
additional  information  on  how  to 
complv  with  the  reciuirements  of 
§§2lT.l(i(i  and  211.137  in  the  related 
guidance  for  this  rule. 

Ii.3.  How  To  (k)mply  With  Biological 
Product  and  IICT/P  Recpiirements 
Under  {5  4.4(t))(3) 

(Comment  20)  Some  commenters 
sought  clarification  of  which  CGMP 
nicpiirements  for  biological  jiroducts 
and  IICT/Ps  might  applv  to  a 
combination  proilnct.  Some  noted  that 
the  jjroposed  rule  provided  that 
manufacturers  of  drug-device 
combination  |)roducts  conid 
demonstrate  compliance  with  both  the 
drug  (XiMPs  and  device  QS  regulation 
by  demonstrating  compliance  with  one 
of  the.se  regnlations  in  its  entirety  and 
with  sjjecified  provisions  of  the  otlier 
r(!gidation.  In  contrast,  they  noted,  the 
projjo.sed  ride  stated  tliat  manufacturers 
of  combination  products  that  include  a 
biological  product  or  IK'T/P  mu.st 
demonstrate  compliance  with  all  of  the 
(XIMP  reiiuirements  a])])licahle  to  a 
biological  product  or  IICT/P. 
nisjiectively.  (lommenters  asked 
whether  the  Agency  conid  specify 
biological  product  and  HCT/P  CGMP 
reijuirements  with  which  comjdiance 
must  he  demonstrated  if  a  manufacturer 
has  demon.strated  compliance  with  the 
drug  C^GMPs  or  device  Q.S  regulation. 

(Resj)onse)  As  noted  jireviously  in 
this  document,  and  stated  in  the 
definition  for  biological  ])roduct  at  §4.2. 
a  biological  jirodnct  is  akso  by  definition 
a  drug  or  a  device.  Accordingly,  a 
biological  jiroduct  is  always  either 
subject  to  the  drug  CGMP  regulations 
described  in  parts  210  and  211.  or  to  the 
Q.S  regulation  de.scrihed  in  part  820,  as 
a|)|)ropriate.  regardle.ss  of  whether  the 
biological  product  is  a  constituent  part 
of  a  combination  product.  Furthermore, 
biological  products,  including  tho.se  that 
are  constituent  parts  of  combination 
jjroducts.  mu.st  comply  with  all 
ap|)licahle  reijuirements  in  jiarts  000 
through  080.  To  the  extent  that 
reijiurements  in  jjarts  (iOO  through  (>80 
jiertain  to  manufacturing  for  biological 
jmiducts.  these  requirements  a})])ly  in 
conjunction  with  the  (XiMP  regulations 


in  jiarts  210.  211.  and  820  and  do  not 
create  a  sejiarate  (X^MP  ojieraling 
system.  Therefore,  the  additional 
reijuirements  that  jiertain  to 
mannfacturing  for  biological  juodnils  in 
jiarts  000  through  080  that  would 
otherwise  ajijilv  to  a  biological  jiroduct 
if  if  were  not  jiart  of  a  combination 
jiroduct  must  still  he  met  when  that 
liiological  jiroduct  is  a  constituent  jiart 
of  a  combination  jirodnct. 

As  noted  in  the  jireamhle  to  the 
j)ro])osed  ride,  many  requirements  in 
])art.s  000  through  080  are  not 
considered  (XiMP  reqnirianents. 
Moreover,  many  reijuirements  in  jjarts 
000  through  080  are  ajijilicahle  only  to 
certain  tyjies  of  biological  jiroducts.  For 
exanijile,  blood  and  blood  comj)onent.s 
are  subject  to  the  GGMP  requirements 
for  such  jjroducts  under  jjart  000. 
Additionally,  a  vaccine  manufactured 
using  a  sjjore-forming  microorganism 
would  he  subject  to  §000.1 1(e)(3)  (work 
with  .Sjjore- forming  microorganisms). 

As  a  result,  the  specific  requirements  in 
jjarts  000  through  080  that  ajjjjlv  will 
dejjend  on  the  tyjje  of  biological 
jjroduct. 

An  IIGT/P  that  is  not  regulated  solely 
under  .section  301  of  the  PlkS  Act  (42 
11..S.G.  2()4)  is  regulated  as  a  drug, 
device,  and/or  biological  jjroduct  (see 
§§1271.10  and  1271 .20).''>  The 
requirements  for  HGT/Ps  under  jjart 
1271  are  designeil  to  jjrevenf  the 
introduction,  transmission,  and  sjjread 
of  commnnicahle  diseases.  The.se 
requirements  mu.st  he  met  for  IKT/Ps. 
and  are  es.sential  to  jjrotecting  the 
jjuhlic  health.  However,  the  Agency 
recognizes  that  there  are  some  sections 
of  jjart  1271  that  overlajj  with  the 
requirements  under  the  drug  GGMPs 
and  the  Q.S  regulation,  and  lias 
adilressed  these  overhqjs  in  draft 
guidance.  .See  ‘‘Guidance  for  Inilustrv: 
Gurrent  Good  Tissue  Practice  (C.GTP) 
and  Additional  Requirements  for 
Manufacturers  of  Human  Gells.  Ti.ssues. 
and  Gellular  and  Tissue-Based  Products 
(HGT/Ps)”  (http://\v\v\\'.f(i(i.g()v/ 
do\\’nIo(i(1s/BioIogicsBloo(iV(iccintis/ 
Giu(i(im:(‘CoiupIiunct^Begid(itorv 


'•TIk?  HinVl’ r(!"iil;ili()n  ;il  pint  1271  (lislin<’uisli(!K 
lM!liviH!n  HinVI’.s  |-(^ulalo(l  soldv  uiulijr  saclion  aiil 
(il  till!  I’HS  Act  (42  U.S.C..  2(i4)  and  lliosc  llial  an: 
rc^iilalod  as  drills,  devices  and/or  biological 
|)roducts  under  the  I’ll.S  Act.  llie  11(371’  I'eaulation 
pnivides  that  an  1 1(371’  that  is  combined  with 
another  article  (other  than  water,  crvtalloids.  or  a 
sterili/.ina.  preserving  or  stonif’e  af’ent)  does  not 
meet  the  criteria  lor  n:f>ulalion  solely  under  section 
:t(il  ol  the  I’H.S  .Act.  hut  would  he  regulated  as  a 
drug,  devica;  and/or  hiologiiad  |)roduct.  Refer  to 
1271.lt)  and  127 1.20  when  considering  what 
n:gulations  applv  to  a  combination  product  with  an 
11(3’/!’ constituent  part. 


Infonmition/GuidancAis/Tissiw/ 

l!GM2H522:i.pdf). 

(Gommunt  27)  Oni;  comnuJiitor  sought 
clarification  of  how  to  roconcilo 
conllicts  hotwiHjn  HG/IVP  niitnufacturing 
riujiiircinunts  and  drug  (XIMP  and  Q.S 
rijgnlation  roquiromonts.  This 
communtijr  stated  that  .somi;  HGT/Ps  an; 
al.so  considered  xenotransjjlantation 
jjrodncls  due  to  their  exjjosure  to 
animal  materials  (mouse,  insects)  during 
mannfacturing  and  that  FDA  shoitld 
consider  addre.ssing  this  tojiic  in  the 
final  rule  and/or  associated  gtiidance. 

(Resjjonse)  Based  on  exjjerience  to 
date,  the  Agency  believes  that  conflicts 
are  unlikely  to  occur  between  the  HGT/ 
Ps  manufacturing  requirements  listed  in 
§4.3((1)  and  the  drug  GGMPs  or  device 
Q.S  regulation.  Further,  as  di.scu.ssed  in 
resjjonse  to  Gomment  18  of  this 
document,  the  rule  includes  a  jjrovision 
at  §  4.4(e)  on  how  to  resolve  conflicts 
between  GCjMP  reijuirements. 
Accordingly,  we  do  not  see  a  need  to 
revise  the  rule  in  resjject  to  this  issue  or 
to  address  it  in  guidance  at  this  time. 
Regarding  the  i.ssue  of 
.xenotransjjlantation  jjroducts.  we  note 
that  the  Agency  has  already  addressed 
this  tojjic  in  guidance  (see  “Guidance 
for  Inilustrv:  .Source  Animal,  Product, 
Preclinical,  and  Glinical  Issues 
Goncerning  the  Use  of 
Xenotran.sjjlantation  Products  in 
1  Inmans,”  (hit p://\\  \\  \\’.fd(i. gov/ Biologies 
BloodVaccinos/GuidoncoGomplionco 
Boguloiorylnformation/CUdddncos/Xono 
lvanspl(int(ilion/uciu074354.htm}. 

F.  En  forconwiil  and  Effovtivo  Data 

(Gomment  28)  .Several  commenters 
rec.ommended  delaying  the  effective 
ilate,  in  most  cases  to  1  vear  after 
jjuhlication  of  this  rule.  .Some  noted  a 
need  to  coordinate  various  functions 
and  condnet  extensive  communications 
and  analyses  in  developing  a  conijjliant 
.system.  Others  noted  the  time  the 
Agency  jjroviiled  for  inijjlementation  of 
asjjects  of  other  rules,  such  as  the  design 
control  requirements  of  the  Q.S 
regulation.  .Some  addres.sed  the  time 
and  financial  costs  of  making  suc.h 
c.hanges,  arguing  that  the  Agency  has 
snhstantially  underestimated  the  costs 
of  implementing  this  rule,  and  should 
extend  the  effective  date  in  light  of  the 
greater  costs  they  believe  will  he 
incurred. 

(Resjjon.se)  This  final  rule  serves  to 
clarify  ojjtions  for  manufacturers  to 
comjjly  with  the  .sets  of  (XIMP.S 
ajjjjlic.ahle  to  their  combination  jjrodnct. 
As  .stated  in  the  jjreamhle  to  the 
jjrojjo.sed  rule,  manufacturers  are 
resjjon.sihle  for  comjjliance  with  the 
(XMP  lequirements  that  ajjjjly  to  eac.h 
constituent  jjart  of  their  combination 
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jmxlucts  (74  FR  4842.3  at  48424).  This 
rule  does  not  establish  any  new 
nujuirements.  Accordingly,  we  .see  no 
rea.son  to  delay  its  effective  dale,  and 
consistent  with  the  plan  described  in 
the  j)ro])o.sed  rule,  we  are  issuing  this 
rule  to  l)(!  eflective  in  180  days.  The 
Agency  wants  to  inovc;  forward  in 
providing  greater  assurance  that  the 
.streamlined  ajjproach  outlined  in  the 
2004  draft  guidance  and  codified  in 
S  4.4(1))  of  this  rule  may  he  used  to 
demonstrate  c.omj)liance  with  (iCMFs 
for  combination  products.  As  noted 
thronghont  this  notice,  we  are  prei)aring 
companion  guidance  to  provide  further, 
general  information  regarding  onr 
expectations  for  compliance  with 
(ICiMFs  for  combination  products,  and 
we  remain  available  to  work  with 
manufacturers  to  resolve  jjrodnct- 
specific  (piestions.  We  intend  to 
continue  to  aj)])ly  a  risk-based  a])proach 
to  facility  inspection  and.  consistent 
with  ensuring  i)rotection  of  the  ])uhlic 
health  and  in  light  of  the  sjjecific 
circumstances,  to  offer  mamdactnrers  a 
reasonable  opportunity  to  correct 
deficiencies  l)efore  taking  further 
compliance  or  enforcement  actions. 

a.  Altmncita  Appioaciws 

(C]))mment  28)  Some  commenters 
jjroposed  alternate  a])proaches. 
suggesting  a  more  “unified”  a])])roach 
would  he  jjreferahle  or  arguing  that  the 
drug  (XiMPs  and  device  QS  regulation 
are  not  well-suited  for  apjjlication  to 
products  including  devices  and  drugs, 
respectively.  .Some  encouraged  reliance 
on  guidance  instead. 

(Respon.se)  As  discussed  in  the 
j)reamhle  to  the  j^roposed  rule  and 
summarized  in  section  l.A  of  this 
document,  the  Agency  undertook  an 
extensive  evaluation  of  the  drug  CGMFs, 
device  Q.S  regulation,  and  biological 
product  and  HCT/F  requirements  in 
developing  this  rule.  This  proce.ss 
included  consideration  of  comments 
received  on  the  draft  guidance  that 
l)roj)osed  an  ajjjiroach  much  the  same  as 
the  aj)j)roach  offered  in  the  ])ro])o,sed 
rule  and  adopted  in  this  final  rule.  The 
comments  received  on  that  draft 
guidance  and  on  the  propo.sed  rule  were 
largely  sn])])ortive  of  this  approatdi,  and 
the  Agency  believes  that  this  ap])roach 
offers  an  efficient  and  effective  means  to 
ensure  that  combination  ])roducts  are 
manufactured  in  accordance  with  all 
a))propriate  (XiMF  recpiirements. 

We  see  no  rea.son  to  develop  an 
entirely  new  regime  for  combination 
j)roduct.s,  hut  rather  find  that  it  is 
appropriate  to  utilize  the  well- 
established  and  understood  (XIMF 
nujiiirements  that  already  exist  for  the 
constituent  parts  of  which  combination 


products  are  compri.sed.  At  the  same 
time,  it  is  im])ortant  to  e.stahlish  with 
clarity  and  certainty  the  (XjMF 
re(]nirements  that  apply  to  combination 
|)roducts,  to  ensure  effective  compliance 
and  consistent,  ap])ropriate  regulation. 
Accordingly,  we  determined  that  a 
rulemaking  rather  than  reliance  on 
guidance  alone  is  appropriate  to  achieve 
these  goals.  As  di.scu.ssed  throughout 
this  preamble  and  in  the  preamble  to  the 
pro])osed  rule,  we  understand  that 
gnidancx!  is  im])ortant  to  the  effective 
implementation  of  this  rule,  and  are 
issuing  comjjanion  guidance  for  this 
reason. 

II.  CiiiicUmce 

((xnnment  30)  Several  commenters 
re(]nested  that  h’DA  i.ssue  companion 
guidance  for  this  rule.  .Some  re(|ue.sted 
that  such  guidance  include  relevant  case 
studies  or  de.scri])tion.s  of  what  would 
constitute  a  demonstration  of 
com])liance  with  recpiirements  for 
examples  of  combination  products  and 
manufacturing  activities.  One  propo.sed 
that  the  guidance  addre.ss  the 
ap])lication  of  provisions  of  the  drug 
(XlMFs  and  Q.S  regulation  that  are  not 
s})ecified  in  the  rule  and  their 
compatihilitv  with  tho.se  provisions  that 
are  .s|)ecifie{l  in  §4.4(1))  from  the  other 
of  these  two  regulations.  One 
commenter  j)roi)o.sed  guidance  on  the 
application  of  (XIMF  reciuirements  for 
combination  products  in  relation  to 
master  files.  One  commenter  j)ropo.sed  a 
need  for  a  table  of  key  (XiMF 
considerations  for  developing  a 
streamlined  system  and  for  audit 
instructions  and  inspection  check  lists. 
Some  em])ha.sized  the  need  to  address 
what  actions  existing  fac;ilities  should 
take  to  come  into  compliance.  One 
encouraged  harmonization  with 
international  efforts  where  possible. 

One  stated  that  FDA  should  j)rovide 
additional  guidance  on  how  the  rule 
will  affect  Agency  policy  on  CXIMF 
requirements  for  investigational  device 
constituent  parts  in  combination 
products  for  which  the  Center  for 
Biologies  Evaluation  and  Re.search  or 
the  Center  for  Drug  Evaluation  and 
Research  has  the  lead.  One  retpiested 
that  guidance  provide  for  the 
opportunity  to  discu.ss  CCMF  issues 
with  the  Agency.  Some  reqne.sted  that 
such  guidance  i.ssue  ])rior  to  the  final 
rule.  One  commenter  advi.sed  that  we 
review  existing  guidance  to  ensure  its 
consistency  with  this  rule. 

(Response)  As  noted  in  the  proj)osed 
rnlemaking,  FDA  recognizes  that  timely, 
comprehensive  guidance  is  important  to 
hel])  ensure  consistent  and  ap])ropriate 
implementation  of  this  rule.  FDA 
intends  to  issue  such  guidance  to 


indn.stry  and  staff,  focusing  on  the 
implementation  of  the  regulatory 
requirements  for  use  of  a  streamlined 
CCMF  operating  .system  for  single-entity 
and  co-packaged  combination  j)roduct.s. 
We  welcome  the  comments  received  on 
this  i.ssue  and  look  forward  to  further 
feedback  in  re.sj)on.se  to  the  guidance  we 
issue.  With  regard  to  the  recpiests  that 
we  i.ssue  draft  guidance  prior  to 
issuance  of  this  final  rule,  we  did  not 
believe  it  would  he  aj)j)ropriate  to 
anticipate  the  content  of  this  rule  hv 
publishing  guidance  concerning  its 
content  ])rior  to  its  finalization. 

We  remain  committed  to  international 
harmonization  efforts,  including  those 
related  to  CCMF  re(|nirement.s  for 
combination  products.  A  practical 
challenge  for  combination  proiincts  in 
j)articnlar  is  that  international 
collaboration  and  harmonization  efforts 
are  at  an  early  stage  for  these  products. 
At  the  .same  time,  there  is  a  current  need 
to  clarify  and  rationalize  our  domestic 
CCiMF  re(|uirements  for  this  rapidly 
growing  cla.ss  of  i)rodncts.  We  have 
taken  an  approach  that  integrates 
underlying  CCMF  approaches  for  drugs, 
devices,  and  biological  products,  which 
have  each  benefited  in  various  respects 
from  substantial  international 
harmonization  efforts.  The  aj)proach 
adopted  in  this  rule  will  facilitate 
implementation  of  streamlined  CCMF 
o])erating  sy.stems  for  combination 
])rodnct.s  that  will  integrate  as  readily  as 
jjo.ssihle  with  these  exi.sting  and  ongoing 
harmonization  efforts.  We  are 
committed  to  continuing  to  work  with 
our  foreign  counterparts  on  CXiMl’s  and 
other  i.ssues  for  combination  j)rodncts, 
and  to  j)ur.suing  domestic  regulatory 
approaches  in  the  United  States  tliat 
will  enable  such  efforts  to  the  extent 
practicable  and  appn)priate  consistent 
with  meeting  our  (lomestic  regulatory 
needs. 

With  regard  to  the  comment 
concerning  review  of  exi.sting  guidance 
for  consistency  with  this  rule,  we  note 
that  any  prior  guidance  must  be  read  in 
light  of  subsequent  changes  to  legal 
recinirements,  whether  through  new 
statutory  law  or  i.ssuance  of  new 
regulations.  The  Agency  will  continue 
to  review  all  guidance  to  ensure  its 
continued  utility  and  accuracy. 

I.  Ollier 

((X)mment  31)  .Some  commenters 
recommended  using  the  term  “hybrid” 
rather  than  “streamlined”  in  reference 
to  the  com|)liance  oj)tion  under  §  4.4(b) 
for  single-entity  and  co-packaged 
combination  products.  One  commenter 
suggested  that  the  rule  does  not  reduce 
the  burden  of  com])liance  with  both  the 
drug  CCMFs  and  Q.S  regulation.  .Some 
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conimonters  argued  that  the  term 
str(»anilined  might  suggest  a  relaxation 
of  r(K|uin;inents  when  §  4.4(h).  in  fact, 
does  not  relax  (XIMP  requirements  for 
such  products. 

(Resj)on.se)  We  apj)reciate  the 
concerns  raised  hv  the.se  commenters. 
However,  we  disagOH!  with  the 
conclusion  that  4.4(h)  does  not 
provide  a  means  to  streamline 
compliance  with  the  drugfXJMPs  and 
device  QS  regulations  for  single-entity 
and  co-packaged  combination  products. 
The  alternative  to  the  apj)roach 
jMirmitted  under  4.4(1))  is  that  of 
S  4.4(a).  under  which  a  facility  would 
need  to  demonstrate  com])liance  with 
all  aj)plical)le  retiuirements  under  hf)th 
of  these  regulatioics.  Section  4.4(1)).  in 
contrast,  reflects  the  Agency’s  judgment 
that  many  provisions  of  these  two 
regulations  are  similar  to  one  another 
and  that  demonstrating  compliance  with 
most  rcHjuirements  of  one  of  these  sets 
of  regidations  suffices  to  demon.strate 
compliance  with  similar  j)rovisions  of 
the  other  .set. 

We  also  disagree  that  use  of  the  term 
“streamlined.”  which  is  consistent  with 
the  rule's  removal  of  redundant 
recpiirements  for  compliance  with 
similar  provisions  of  the  drug  (^GMPs 
and  Q.S  regulation,  implies  a  relaxation 
of  CC'iMP  re(juirements.  Rather,  it 
reilects  the  |)rovision  of  a  more  efficient 
means  to  satisfv  them. 

((Comment  32)  .Some  commenters 
raised  i.ssues  concerning  training  of 
compliance  staff,  inspection  standards, 
coordination  and  allocation  of 
responsibilities  among  Agency  .staff,  and 
tracking  and  oversight  for  compliance 
activities  within  the  Agency. 

(Response)  The  Agency  recognizes  the 
imj)ortance  of  effective  and  appropriate 
training,  oversight,  and  standards  for 
CGMI’  insj)ection.  and  for  efficient, 
effective  coordination  among  staff.  We 
intend  to  addre.ss  such  matters  through 
appropriate  inspect ional  standards, 
training,  and  other  mechanisms  used  in 
relation  to  other  (XiMP  inspectional 
activities.  However,  these  issues  are 
matters  of  internal  Agencv  operation 
outside  the  scope  of  this  rulemaking  and 
we  do  not  address  them  further  here. 

((Comment  33)  .Some  commenters 
stated  that  the  Agencv  should  address 
how  to  ensure  aj)propriate  change 
controls  for  combination  j)roduct.s,  with 
one  comment  highlighting  the  issue 
with  respect  to  cro.ss-laheled 
combination  products.  .Some 
commenters  j)roposed  that  the  Agencv 
consider  recpiiring  constituent  j)art 
manufacturers  to  notify  one  another 
before  making  changes  to  the 
constituent  j)art.  .Some  commenters  also 
addressed  the  ([uestion  of  which  ])o.st- 


approval  change  recjuirements  should 
apply  under  what  circumstances, 
proposing  that  the  suhmi.ssion 
re(|uirement.s  for  the  change  he  those 
applicable  to  the  constituent  |)art  being 
changed,  or  the  most  stringent 
nuinirement  a])plical)le  to  any  of  the 
constituent  j)arts  being  changed  if  a 
change  is  being  made  to  more  than  one. 

(Response)  \Ve  agree  that  coordination 
with  regard  to  changes  among 
manufacturers  partici])ating  in  the 
manufacture  of  a  combination  product 
is  an  important  GfiMP  i.ssue.  It  is  not 
uni(|ue  to  combination  products 
howtiver.  and  we  do  not  see  a  need  to 
e.stahlish  additional  requirements 
specifically  for  combination  products. 
\Vhere  constituent  i)arts  of  single-entity 
or  co-packaged  combination  j)roduct.s 
are  being  made  by  one  entity  and 
su])])iied  to  another’s  facility  where  the 
finished  combination  product  is  made, 
compliance  with  purcbasing  control 
recjuirements.  for  example,  woidd 
necessitate  tracking  of  changes  and 
confirmation  that  the  change  will  not 
prevent  the  combination  j)roduct  from 
meeting  its  .specifications. 

Similarly,  the  manufacturers  of 
.sej)arately  manufactured  and  marketed 
con.stituent  ])arts  of  cross-labeled 
combination  j)roduct.s  are  subject  to  the 
(XIMP  nKpiirements  applicable  to  the 
ty])e  of  con.stituent  part  they  are 
manufacturing.  They  must  ensure  that 
the  manufacture  of  their  constituent  })art 
com])lie.s  with  the  specifications 
established  to  ensure  the  .safe  and 
effective  use  of  that  con.stituent  part  in 
combination  with  the  other  constituent 
j)arts  for  the  combination  product’s 
intended  use(s).  Aj)propriate 
coordination  among  manufacturers  with 
respect  to  GGMP  comj)liance  for 
changes  to  constituent  parts  of 
combination  products  will  he  further 
addres.sed  in  later  guidance. 

The  reciuirements  for  reporting  ])o.st- 
marketing  changes  to  the  Agency  or  for 
obtaining  Agency  review  of  post¬ 
marketing  changes,  when  making  a  ])ost- 
market  change  to  a  combination  product 
or  a  constituent  part  of  a  cro.ss-lal)eled 
combination  product,  are  beyond  the 
scoj)e  of  this  rule.  The  issue  of  what 
type  of  suhmi.ssion  to  make  to  the 
Agency  for  a  ])ost-apj)roval  change  to  a 
combination  product  is  also  beyond  the 
sco|)e  of  this  rule.  However,  we  note 
that  we  intend  to  i.ssue  guidance 
addressing  post-marketing  change 
suhmi.ssion  nKpiirements. 

(Gomment  34)  One  commenter  raised 
an  issue  regarding  reporting  of  adverse 
events  for  “cross-labeled”  combination 
products.  One  commenter  asked  for 
guidance  on  labeling  recpiirements  for 
combination  ])rodnct.s.  Another 


|)roposed  that  the  Agency  develo])  a 
new  master  file  category  for 
combination  |)roduct  con.stituent  ])art.s 
and  components  to  address  apj)lication 
and  (pialitv  recpiirements  for  these  ])arts 
of  comhination  products.  Another 
reipiested  that  ])lanned  guidance  for  the 
rule  address  establishment  registration 
and  |)roduct  listing  for  manufacturers 
ami  inq)orter.s  of  combination  ])roducts. 
Another  commenter  pro])o.sed 
develo])ment  of  a  new  export  certificate 
j)rogram  for  combination  product  C'XIMP 
compliance.  Another  sought  guidance 
on  needle  registration,  labeling,  and 
testing. 

(Respon.se)  We  aj)j)reciate  these 
comments,  which  raise  i.ssues  that  we 
may  addre.ss  in  other  contexts.  However. 
the.se  issues  are  beyond  the  .scope  of  this 
rule  and,  therefore,  we  are  not  offering 
substantive  resjionses  to  them  here. 

III.  Legal  Authority 

The  Agency  derives  its  authority  to 
issue  the  regulations  in  21  GFR  part  4, 
sub])art  A,  from  21  U.S.G.  321,  331, 3.')!, 
3.')2.  3.')3.  3.').'),  3()(),  3()()h-3()()f,  3(){)h- 
3(i()j,  3()()1.  3()()hh-3()().ss,  3()()aaa- 
3f)()hl)h,  371(a).  372-374.  37ne,  381, 383, 
and  384.  Federal  Food,  Drug,  and 
(X).smetic  Act.  and  42  IJ.S.f].  218.  282, 
283a,  284.  and  271.  Public  Health 
Service  Act. 

Most  importantly,  the  ])rovi.sions  at 
.sections  .‘iOl  (a)(2)(i3)  and  (h)  of  the 
FDt^G  Act  (21  U.S.G.  3.'-)l(a)(2)(15)  and 
(h))  require  drugs  and  devices  to  be 
manufactured  in  accordance  with 
(XIMFs.  Section  .'520(0  of  the  FD&f]  Act 
(21  U.S.(].  38()j(f))  specifically 
authorizes  the  issuance  of  GGMF 
regulations  for  devices.  Section  301  of 
the  FDStG  Act  states  that  a  drug  or 
device  is  deemed  adulterated  if  it  is  not 
manufactured  in  accordance  with 
(XjMFs.  This  j)rovision  applies  to 
biological  products  including  tho.se  that 
are  con.stituent  parts  of  combination 
products  because  the.se  j)roducts  meet 
the  definition  of  drug  or  device  under 
section  201  of  the  FD8;G  Act.  This 
j)rovision  also  apjilies  to  HGT/Ps  that  do 
not  meet  the  criteria  for  regulation 
solely  as  HGT/Ps  under  .section  381  of 
the  PHS  Act,  because  they  meet  the 
definition  of  a  drug,  or  device  under 
section  201  of  the  FD&(]  Act.  In 
addition,  section  331  of  the  PHS  Act  (42 
II.,S.(;.  282)  authorizes  FDA  to  issue 
manufacturing  .standards  for  biological 
])roducts.  Section  381  of  the  PHS  Act 
authorizes  the  i.ssuance  of  regulations  to 
prevent  the  introduction,  transmission, 
or  spread  of  communicable  disea.ses. 

Under  applicable  statutory  provisions, 
the  following  GGMP  regulations  were 
|)reviously  issued  for  drugs,  devices, 
l)iological  products,  and  HGT/Ps  that 
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may  he  included  in  conil)ination 
jM'oducts; 

•  Drug  (XiMl^  regulations  for  finished 
pharmaceuticals  or  drug  ])roducts  set 
forth  at  parts  210  and  211).  Drug 
l)roducts  not  subject  to  these  regulations 
(e.g.,  hulk  drugs  or  active; 
pharmaceutical  ingredients)  must  still 
meet  the  current  goe)d  manufacturing 
j)ractice  general  standard  recjuired  hv 
the  statute. 

•  QS  r(;gulation  for  devices  set  forth 
at  i)art  820. 

•  Re(]uirements  that  ];ertain  to 
manufacturing  within  the  requirements 
(including  standards)  for  biological 
products  in  parts  000  through  080. 

•  Current  good  tissue  ];ractices  for 
HCT/Ps  .set  forth  in  part  1271. 

Th(;re  is  considerable  overlap  in  the 
drug  CGMPs  and  QS  regulation,  and  for 
the  most  part  the  overla])  is  clear.  For 
example,  both  estahli.sh  requirements 
for  management,  organization,  and 
personnel;  both  require  documentation 
and  recordkeejjing:  and  both  allow 
flexibility  in  their  application  to  the 
manufacture  of  a  particular  j)ro(luct. 

1"DA  considers  the  drug  CGMPs  and  the 
QS  regulation  to  he  similar,  and  they  are 
meant  to  achieve  the  same  general  goals. 

Nevertheless,  the.se  two  sets  of 
regulations  differ  somewhat  hecau.se 
each  is  tailored  to  the  characteri.stics  of 
the  types  of  jjroducts  for  which,  it  was 
designed.  Each  set  of  regulations 
contains  certain  specific  reejuirements 
for  various  CGMP  concepts  that  are  only 
more  generally  addressed  in  the  other 
regulation.  For  exam])le.  the  Q.S 
r(;gulation  has  detailed  (]APA 
r(;(iuirement.s  (§820. 100)  while  CAPA 
j)rinciples  are  currently  more  generally 
addressed  in  the  drug  CGMP  regulation 
as  })art  of  Suhpart  J,  Records  and 
Reports,  siiecificallv  at  §§  211.180(e) 
and  211.192). 

This  rule  clarifies  the  a])plicahility  of 
the.se  two  regulations  to  comhination 
products  and  ])rovides  a  streamlinetl 
ojjtion  for  practical  implementation  for 
co-j)ackaged  and  single-entity 
comhination  jjroducts.  Because  the  drug 
and  device  CGMP  requirements  are  so 
similar,  when  using  this  .streamlined 
a])])roach,  demonstrating  compliance 
with  the  reejuirements  of  one  of  these 
two  set  of  regulations  (e.g.,  drug 
CGMPs),  along  with  demon.strating 
comj)liance  with  the  reejuirements  of  the 
sj)ee:ifieel  j)re)vi.sie)n.s  fre)m  the  e)ther  set 
(e.g.,  Q.S  reegulation),  we)ulel  he; 
e:on.sielere;el  to  he;  elemonstrating 
e:omj)liane;e;  with  all  re;ejuire;me;nts  from 
he)th. 

The;  C(iMP  re;ejuire;me;nt.s  sjjeenfie:  to 
e;ae:h  constituent  jiart  of  a  e:omhineitie)n 
proeluel  also  apply  to  the;  e:omhination 
ju'oeluel  itself  he;cau.se;,  hy  ele;finitie)n. 


e:e)mhination  jiroeluels  consist  e)f  drugs, 
ele;vie;e;.s,  anel/eer  t)iole)gie:al  j)roelue:ts.  (.Se;e; 
§3.2(e;)).  'rhe;.se;  artie:le;s  elo  ne)t  le).se;  their 
eii.se;re;te;  re;gidatory  ielentity  wheai  the;y 
he;e;e)me;  e:onstitue;nt  jiarts  e)f  a 
exmihinatieen  jneeeluel.  Therefore,  all 
ce)mhinatie)n  j)re)elue:ts  are;  .seihje;e:t  te;  at 
least  twe)  sets  e)f  fXJMP  re;ejuire;me;nts. 

Fe)r  e;xamj)le;,  in  the;  e:ase;  e)f  a  elrug- 
eleviex;  e;e)mhinatie)n  j)re)elue:t,  the;  QS 
re;gulatie)n  in  j)art  820  anel  the;  elrug 
CCMl^  re;gulatie)n.s  in  jiarts  210  anel  211 
wendel  aj)j)ly  te;  the;  exanhinatieen 
j)re)elue:t. 

Althenigh  e;e)mhinatie)n  j)re)elue:t.s  retain 
the;  re;gulate)rv  ieie;ntitie;s  of  their 
e:e)n.stitue;nt  j)arts,  the;  FD&C  Act  also 
re;ce)gnize.s  comhination  jjroeluels  ees  a 
e:ate;ge)rv  of  j)re)eiuct.s  that  are;  elistinct 
from  j)re)elue;t.s  that  are;  solely  elrugs, 
elevices,  or  hiole)gie:al  jjroeluels.  For 
e;xamj)le;,  .sectieai  .'>03(g)(4)(A)  of  the 
FD&C  Ae:t  (21  U.S.C.  3.53(g)(4)(A)) 
re;quire;.s  (ICP  to  “ele;.signate;”  a  jjroeluct 
as  a  e:e)mhinatie)n  jjioeluct  as  well  as  te; 
ensure  “exmsistent  anel  aj)j)re)j)riate 
j)e).stmarke;t  re;gidatie)n  e)f  like  j)roelue:ts 
suhje;e:t  to  the;  same;  .statutea  v 
re;ejuire;me;nts.”  Further,  seelieen  .503(a) 
e)f  the;  FD&C  Ae:t,  (21  II..S.C.  300hhl)- 
2(a)),  ge)ve;rns  the;  “e:la.s.sifie;atie)n”  eif 
j)re)elue:t.s  as  “elrug,  hie)le)gie;al  j)re)elue:t, 
eleviex;,  e)r  a  e:e)mhinatie)n  j)re)elue:t 
.suhje;e:t  te;  .se;e:tie)n  503(g)”  (e;mj)hasi.s 
aelele;el).  In  this  re;.sj)e;e:t,  the;  f'Ditf'.  Ae;t 
ielentifie;.s  a  exemhinatiem  jaoeluel  as  a 
elistinct  tyj)e;  eif  jereeeluel  that  exjidel  he; 
suhjeel  to  .sj)ee;ialize;el  re;gulate)ry 
ex)ntre)l.s. 

Uneler  the;  j)re;ex;eling  authe)ritie;.s  anel 
se;e:tion  701(a)  of  the;  FIl&C  Ae:t  (21 
IJ..S.C.  371),  which  authe)rize;.s  FDA  to 
issue;  re;gulations  for  the;  effie;ient 
e;nforex;ment  of  the;  FD&C  Act,  FDA  has 
the  authority  to  issue  re;geilation.s 
edarifying  the  aj)j)lie:ahility  of  CGMP 
re;ejuire;ment.s  to  comhination  j)roelue:t.s. 
The  Agene:y  i.s  also  authorizecl  uneler 
these  authorities  to  issue  re;gulations 
.sj)e;e:ifying  how  ex)mj)lianex;  with  CGMP 
re;ejuire;ment.s  fe)r  comhinatiem  j)roetue:ts 
mav  he;  ele;me)n.strate;el. 

IV.  Analysis  of  Econe>mic  Impacts 

A.  Introduction 

I'dlA  has  e;xamine;el  the;  imj)ae:ts  e)f  the; 
final  rule  uneler  Exe;e;utive;  Oreler  12800, 
Exe;exitive;  Orele;r  13503,  the;  Re;gulate)ry 
Fle;xihility  Ae:t  (5  U..S.C.  001-012),  anel 
the;  l]nfunete;el  Maneleites  Re;form  Ae:t  of 
19?)5  (Pul).  L.  104^).  Exe;e;utive;  Orelers 
12800  anel  13503  elire;e;t  Agencies  te) 
a.s.se;.ss  all  ex)st.s  anel  he;ne;fits  of  available 
re;gulate)rv  alte;rni)tive;.s  anel.  when 
re;gulatie)n  is  necessary,  to  se;le;e:t 
re;gulate)ry  aj)j)re)ache;s  that  maximize; 
net  benefits  (inedueling  j)e)te;ntial 
econeemic,  environmental,  puhlie:  he;alth 


cinel  safety,  anel  other  iielvantages; 
elistrihutive  imj)ae:t.s;  anel  e;ejuity).  FDA 
he;lie;ve;.s  that  this  final  rule;  i.s  not  a 
signifiexmt  re;gulate)rv  ae:tie)n  uneler 
Exe;e:utive;  Oreler  12800. 

'riie  Reegidatory  Fle;xihllity  Ae:t 
re;ejuire;.s  Age;ne:ie;.s  te)  analyze;  re;gulate)rv 
e)j)tie)ns  that  woulel  minimize;  any 
signifiexmt  imj)iie:t  e)f  a  rede  e)n  small 
e;ntitie;.s.  Beexiuse  the;  final  rule;  ex)elifie;.s 
whc)t  i.s  exirrently  in  e;ffe;e:t.  the;  Age;ne:y 
ex;rtifie;s  tiled  the;  final  rule;  will  not  have; 

<1  signifiexmt  eiexenomie;  imj)eie;t  on  a 
suhstantial  numher  of  small  e;ntitie;.s. 

.Seelion  202(a)  e)f  the;  linfuneleel 
Manelate;.s  Re;fe)rm  Act  of  1995  re;quire;.s 
that  Agenenes  j)rej)are;  a  written 
stcitement,  whiedi  inedueles  an 
asseissment  of  antie;ij)ateel  ex).st.s  emel 
he;ne;fit.s.  he;fe)re  j)re)j)e)sing  “any  rule  that 
inedueles  any  Feeleral  manelate;  that  may 
result  in  the;  e;xj)eneliture  hy  State,  loexil, 
anel  tribal  governments,  in  the;  aggre;gate, 
e)r  hy  the;  j)riveite;  se;e;tor,  of  $100,000,000 
e)r  me)re;  (aeljuste;el  annually  for  inflation) 
in  any  one  year."  The;  current  thre;.she)lel 
after  aelju.stment  for  inflation  is  $139 
millie)!!,  using  the;  me)st  current  (2011) 
lmj)licit  Priex;  De;flator  for  the;  Cross 
De)me;.stie:  Preielued.  FDA  ele)e;s  not  e;xj)e;e:t 
this  final  ride;  te)  re;.sidt  in  anv  l-ve;ar 
e;xj)e;neliture;  that  woulel  me;e;t  eer  e;xex;e;el 
this  amount. 

B.  Ualiomdc  for  Fiind  Hide 

The;  final  rule;  has  twe;  releiteel 
j)urj)e).se;.s.  'fhe  first  i.s  to  edarifv  the; 

CGMP  re;ejuire;me;nts  that  aj)j)ly  to 
ex)mhinatie)n  j)re)elue:t.s.  anel  the  se;ex)nel  i.s 
te)  helj)  ensure  the  ex)n.siste;nt  anel 
aj)j)re)j)riate;  aj)j)liexitie)n  anel 
e;nfe)rex;me;nt  e)f  the;.se;  reejidrements. 
Ceinstituent  j)art.s  anel  manufacturing 
j)rae:tiex;.s  vary  ameing  eximhinatiein 
j)re)ehie:t.s:  elifferent  CGMP  re;ejidre;me;nt.s 
aj)j)ly  ele;j)e;neling  uj)e)n  the  exmstituent 
j)art.s  in  the  comhinatie)!)  j)roeluct  anel 
what  manufacturing  j)rae:tie:es  are;  useel. 
'flu;  final  rule  atte;mj)ts  to  .stre;amline  the; 
j)rae:tie;al  imj)leme;ntatie)n  of  CGMP 
requirements  fe)r  ex)-j)ae:kageel  anel 
single-entity  comhination  j)re)etuct.s. 

C.  Ilcsponse  to  (lonuncnts 

A  numher  of  ex)mme;nt.s  .sugge;.steel  that 
the;  re;gidate)rv  imj)ae:t  analvsis  of  the; 
j)re)j)e)se;el  rule;  unelerestimateel  the; 
ine;re;me;ntal  ex)st  to  ex)mj)ly  with  this 
rule;  he)we;ve;r  the;y  eliel  not  sugge;.st 
alternative;  e;.stimate;.s  e)r  me;the)ele)le)gie;.s. 
There;  were;  elive;rge;nt  views  as  te) 
whe;the;r  the;  hurelen  e)f  ex)mj)lianex; 
we)ulel  he;  gre;ater  fe)r  le;gacy  i)re)elue:t.s  e)r 
for  .small  firms  anel  thee.se;  new  te; 
manufaeluring  eximhination  j)re)elue'.t.s. 
One;  ex)mme;nt  suggesteel  the  rede,  as 
j)re)j)e)se;el,  woulel  inhibit  innovatieen. 

FDA  elisagre;e;.s  with  theise  exemments. 
'Fhe  Agene'.y  has  maele  its  views  e:lear 
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that  all  manulacturers  are  already 
responsible  for  coinjilianee  with  the 
(KlMl’  reipiireinents  that  apply  to  each 
constituent  part  of  their  coinhination 
products.  This  final  rule  clarifies  and 
codifies  this  view.  The  (XiMPs  for 
drugs,  devices,  and  biological  products 
all  reijuire  periodic  review  and  update 
to  the  systems  to  ensure  they  remain 
current  with  advances  in  technology 
and  regulatory  jiractice.  Those 
manufacturers  who  choo.se  to  streamline 
their  systems  for  legacy  jiroducts  that 
are  in  conijiliance  with  current  practice, 
do  so  voluntarily,  and  it  is  assumed 
would  only  do  .so  if  the  jirivate  benefits 
of  doing  it  out-weigh  the  jirivate  co.sts. 
llecause  the  final  rule  clarifies  and 
c;odifies  Agency  practice  on  the 
aj)j)lication  of  existing  (XiMP 
regulations  to  combination  jiroducts.  it 
will  make  it  simpler  and  less 
hnrdensome  for  all  manufacturers  to 
apply  the  regidations  when  developing 
new  products.  It  could  even  shorten 
ajiproval  times  for  some  products  by 
reducing  delays  caused  by  lack  of 
.systems  in  place  to  complv  with  all 
a])plical)le  (XiMF  reijuirements. 

D.  Impact  of  Final  /fu/e 

FDA  estimates  that  apjiroximatelv  300 
manufacturers  of  combination  iiroducts 
will  he  affected  hv  the  final  rule.  The.se 
manufacturm  s  of  coinhination  ])roducts 
should  benefit  from  the  greater  clarity 
provided  regarding  what  regnlatorv 
provisions  apply  to  their  jiroducts  and 
how  they  may  comjily  with  them.  For 
both  existing  and  future  jiroducts,  the 
.streamlined  approach  set  forth  in  the 
final  rule  will  helj)  ensure  that  (XIMP 
reiiuirements  for  co-|)ackaged  and 
single-entity  combination  jiroducts  are 
consistent  and  approjiriate,  without 
dujilicative  or  otherwise  unnecessary 
aspects.  This  codification  of  CGMP 
re(|uirements  for  combination  products 
will  akso  help  ensure  jiredictahility  and 
consistency  in  the  application  and 
enforcement  of  these  regulatory 
reiiuirements  with  regard  to  all 
combination  inoducts  across  FDA. 

Firms  mn.st  already  comply  with  the 
CGMP  regulations  for  drugs,  devices, 
and  biological  inoducts,  including  the 
current  good  tissue  practice  regulations 
for  nCnVPs,  found  at  parts  211. 820,  000 
through  080.  and  1271.  that  are 
applicable  to  the  constituent  parts  of 
their  combination  products.  The  cost  of 
this  final  rule  would  he  the  incremental 
co.sts  to  modify  or  .streamline  existing 
.standard  operating  systems.  Uecau.se 
this  final  rule  is  codifying  onr  current 
practice,  any  firms  that  choose  to 
streamline  or  modify  existing  SOPs  are 
doing  .so  because  the  private  lienefits  are 
greater  than  the  private  co.sts.  If  some 


firms  choose  to  modify  their  SOPs  as  a 
result  of  this  final  rule,  the  net  benefits 
of  the  rule  will  he  greater  than  the  costs. 

.Some  firms  may  incur  one-time 
incremental  costs  reas.sessing 
compliance  with  the  final  rule.  Hecause 
this  final  rule  codifies  Agency  practice 
that  is  de.scrihed  in  current  guidance 
documents  and  hecau.se  no  new  (XiMI’ 
reiiuirimients  are  propo.sed,  we  believe 
the  time  reipiired  would  he  small  and 
estimate  it  to  he  about  25  hours  per 
jiroduct.  The  amount  of  these 
compliance  assessment  costs  for  an 
individual  firm,  and  the  impact  of  any 
such  costs,  will  depend  on  the  numher 
and  nature  of  the  |)roducts  the  firm 
jiroduces  and  how  the  firm  has  ajiplied 
current  regidations.  Nonethele.s.s, 
because  the  time  reiiuired  would  he 
limited,  the  Agency  believes  the  iinjiact 
will  not  he  significant  on  entities 
considered  small  based  on  the  .Small 
Busine.ss  Administration’s  definition  of 
a  small  entity  (.'iOO  employees  for  device 
and  biological  product  firms  and  750 
employees  for  drug  firms). 

V.  Finvironmental  Impact 

FDA  has  determined  under  21  G.FR 
2.'i.3()(a).  2.').3()(h).  2.').3()(j).  2.'5.31(a),  (c), 
(h),  and  (j),  and  2.'i. 34(a)  and  (d)  that  this 
action  is  of  a  ty]K!  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  as.sessment  nor  an 
environmental  imjiacl  statement  is 
reiiuired. 

VI.  Paperwork  Reduction  Act  of  lOtt.'i 

We  note  that  the  information 
collected  under  the  underlving  CXIMP 
regulations  for  drugs,  devices,  and 
biological  products,  including  current 
good  tissue  jiractices  for  flGT/Ps,  found 
at  jiarts  211, 820,  000  through  080,  and 
1271,  have  already  been  approved  and 
are  in  effect.  The  provisions  of  part  211 
are  aiijiroved  under  the  Office  of 
Management  and  Budget  (OMB)  control 
numher  0910-0130.  'I’he  provisions  of 
jiart  820  are  a])])roved  under  OMB 
control  numher  0910-0073.  The 
provisions  of  parts  000,  040,  and  000  are 
ajijn'oved  under  OMB  control  numher 
0910-0110.  The  provisions  of  part  010 
are  approved  under  OMB  control 
numher  0910-0110  and  OMB  control 
numher  0910-0338  (also  for  ])art  080). 
The  provisions  of  jiart  1271,  suhparts  G 
and  D.  are  a])j)roved  under  OMB  control 
numher  0910-0.‘}43.  This  final  rule 
contains  no  new  collections  of 
information.  Therefore,  clearance  hv 
OMB  under  the  Pajierwork  Reduction 
Act  of  1995  is  not  reipiired. 


VII.  Executive  Order  13132:  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  princi])le.s  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  jiolicies  that  have  substantial 
direct  effects  on  the  .States,  on  the 
relationshij)  between  the  National 
Government  and  the  .States,  or  on  the 
distrihution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
Agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required,  'fhe  sole  statutory 
provision  giving  preemjitive  effect  to 
this  rule  is  section  751  of  the  FD&G  Act 
(21  U.S.G.  379r).  which  would  apply 
only  with  resjiect  to  OTG  drug 
constituent  jiarts  of  combination 
jiroducts. 

List  of  Subjects  in  21  GFR  Part  4 
(kimhination  products.  Biological 
jiroducts,  Devices,  Drugs,  and  Human 
cell.  Tissue,  and  cellular  and  tissue 
based  inoducts.  Regulation  of 
combination  products. 

Therefore,  under  the  Federal  k'noil. 
Drug,  and  Gosmetic  Act,  the  Public 
Health  .Service  Act,  and  under  authority 
delegated  to  the  Gommissioner  of  Food 
and  Drugs,  21  GFR  part  4  is  added  to 
read  as  follows: 

PART  4— REGULATION  OF 
COMBINATION  PRODUCTS 

Subpart  A — Current  Good  Manufacturing 
Practice  Requirements  for  Combination 
Products 

.Sec. 

4.1  What  is  tlu;  si:()])(!  of  this  siiliparl? 

4.2  I  low  (loos  MIA  (lolino  key  torins  and 
])lirasos  in  this  sulqiarl? 

4.3  Wliat  cnrront  good  inanni’acinring 
practice  roqniroinonts  ajiiily  to  inv 
combination  jiroduct? 

4.4  How  can  1  comply  witii  those  cnrront 
good  manni'actiiring  iiractici; 
roqniroinonts  lor  a  co-packagod  or  single- 
entity  combination  prodnclY 

Subpart  B  [Reserved] 

yXuthorily:  21  IL.S.C.  321,  331.  3.51. 3.52, 
353.  355,  3i)(),  3l>0b-3(il)f.  3()0b-3f)()j.  3(i0l, 
3(i()hh-3()0ss,  3(i()aaa-3f)()bbb.  371(a),  372- 
374.  3790,  381, 383.  394;  42  l]..S.{;.  210,  202, 
203a, 204, 271. 

Subpart  A — Current  Good 
Manufacturing  Practice  Requirements 
for  Combination  Products 

§  4.1  What  is  the  scope  of  this  subpart? 

This  siihjiart  applies  to  combination 
products.  It  establishes  whic.h  current 
good  manufacturing  practice 


4322 


Federal  Register /Vol.  78,  No.  14 /Tuesday,  January  22,  2013 /Rules  and  Regulations 


nMluinanents  a])ply  to  the.se  products. 
This  suhpart  clarifies  the  a])i)lication  of 
current  good  manufacturing  practice 
regulations  to  comhination  products, 
and  i)rovides  a  regulatory  framework  for 
designing  and  imj)lementing  the  current 
good  manufacturing  juactice  operating 
system  at  facilities  that  manufacture  co¬ 
packaged  or  single-entity  comhination 
|)rodncts. 

§  4.2  How  does  FDA  define  key  terms  and 
phrases  in  this  subpart? 

The  terms  listed  in  this  section  have 
the  following  meanings  for  purpc).ses  of 
this  suhpart: 

liiologicdl  product  has  the  meaning 
.set  forth  in  §  3.2(d)  of  this  chapter.  A 
biological  product  also  meets  the 
definitions  of  either  a  drug  or  device  as 
the.se  terms  are  defined  under  this 
•section. 

(Joinhination  product  has  the  meaning 
.set  forth  in  §  3.2(e)  of  this  chai)ter. 

(constituent  part  is  a  drug,  device,  or 
biological  j)roduct  that  is  part  of  a 
comhination  j)roduct. 

(k)-packaged  combination  product 
has  the  meaning  set  forth  in  §  3.2(e)(2) 
of  this  chapter. 

(Aurent  good  manufacturing  practice 
operating  system  means  the  operating 
.system  within  an  eslahlishment  that  is 
designed  and  implemented  to  address 
and  meet  the  current  good 
manufacturing  practice  ref|uirement.s  for 
a  comhination  product. 

(hirrent  goocl  manufacturing  practice 
recjuirements  means  the  reciuirements 
.set  forth  under  §  4.3(a)  through  (d). 

Device  has  the  meaning  si!t  forth  in 
§  3.2(f)  of  this  chajJter.  A  device  that  is 
a  constituent  part  of  a  comhination 
product  is  considered  a  finished  device 
within  the  meaning  of  the  QS 
regulation. 

Drug  has  the  meaning  set  forth  in 

3.2(g)  of  this  chapter.  A  drug  that  is  a 
constituent  part  of  a  comhination 
jji’oduct  is  considered  a  drug  product 
within  the  meaning  of  the  drug  CGMPs. 

Drug  CCjMPs  refers  to  the  current  good 
manufacturing  practice  regulations  set 
forth  in  jiarts  210  and  211  of  this 
chapter. 

HdT/Ps  refers  to  human  cell,  tissue, 
and  cellular  and  tissue-based  products, 
as  defined  in  ^  1271.3(d)  of  this  chajiter. 
An  IIGT/P  that  is  not  .solely  regulated 
under  section  301  of  the  Public  Health 
S(!rvice  Act  may  he  a  constituent  part  of 
a  comhination  jjrodnct.  Such  an  HCT/P 
is  subject  to  part  1271  of  this  chajiter 
and  is  also  regulated  as  a  drug,  device, 
and/or  biological  product. 

Manufacture  includes,  hut  is  not 
limited  to,  designing,  fabricating, 
assembling,  filling,  jjrocessing,  testing, 
labeling,  packaging,  repackaging, 
holding,  and  storage. 


QS  regulation  refers  to  the  (pialitv 
system  regulation  in  part  820  of  this 
chapter. 

Single-entity  comhination  product  has 
the  meaning  set  forth  in  S  3.2(e)(1)  of 
this  chapter. 

Tvpt'  of  constituent  part  refers  to  the 
category  of  the  con.stituent  part,  which 
can  he  either  a  biological  product,  a 
device,  or  a  drug,  as  the.se  terms  are 
defined  under  this  .section. 

§4.3  What  current  good  manufacturing 
practice  requirements  apply  to  my 
combination  product? 

If  you  manufacture  a  comhination 
product,  the  requirements  li.sted  in  this 
section  apply  as  follows: 

(a)  The  current  good  mannfacturing 
practice  nupurements  in  parts  210  and 
211  of  this  chapter  apply  to  a 
comhination  product  that  includes  a 
drug  con.stituent  part: 

(h)  The  current  good  manufacturing 
practice  requirements  in  part  820  of  this 
chapter  apjdy  to  a  comhination  product 
that  includes  a  device  constituent  part; 

(c)  The  current  good  mannfacturing 
practice  rec]uirement.s  among  the 
r(!(]uirement.s  (including  standards)  for 
biological  products  in  ])art.s  000  through 
()80  of  this  chaj)ter  a|)plv  to  a 
comhination  product  that  includes  a 
biological  product  constituent  ])arf  to 
which  those  re()uirement.s  would  apjily 
if  that  c:on.stituent  part  were  not  |)art  of 
a  comhination  product;  and 

(d)  The  current  good  tissue  practice 
rcupiirements  including  donor  eligibility 
re(juirement.s  for  HGT/Ps  in  ])art  1271  of 
this  chapter  apply  to  a  comhination 
product  that  includes  an  HCT/P. 

§  4.4  How  can  I  comply  with  these  current 
good  manufacturing  practice  requirements 
for  a  co-packaged  or  single-entity 
combination  product? 

(a)  Under  this  suhpart,  for  single 
entity  or  co-packaged  comhination 
jjroducts,  compliance  with  all 
ap])licahle  current  good  manufacturing 
]3ractice  recjuirements  for  the 
comhination  product  shall  he  achieved 
through  the  design  and  implementation 
of  a  curnmt  good  manufacturing 
practice  operating  system  that  is 
demonstrated  to  comply  with: 

(1)  The  s])ecifics  of  each  .set  of  current 
good  manufacturing  practice  regulations 
li.sted  under  §4.3  as  they  apply  to  each 
con.stituent  ])art  included  in  the 
comhination  product:  or 

(2)  Paragraph  (h)  of  this  section. 

(h)  If  you  elect  to  establish  a  current 
good  manufacturing  ])ractice  oj)erating 
system  in  accordance  with  paragraph  (h) 
of  this  section,  the  following 
reunirements  apply: 

(1)  If  the  comhination  product 
includes  a  device  con.stituent  ))art  and  a 


drug  con.stituent  part,  and  the  current 
good  manufacturing  practice  ojierating 
system  has  been  shown  to  comi)ly  with 
the  drug  CGMPs,  the  following 
provisions  of  the  QS  regulation  must 
also  he  shown  to  have  been  .satisfied; 
u|)on  demonstration  that  these 
recjiiirements  have  been  .satisfied,  no 
additional  showing  of  compliance  with 
respect  to  the  QS  nigulation  iumuI  he 
made: 

(1)  Section  820.20  of  this  chaj)ter. 
Management  responsihi  lit v. 

(ii)  Section  820.30  of  this  chapter. 
Design  controls. 

(iii)  Section  820. .'iO  of  this  chapter. 
Purchasing  controls. 

(iv)  Section  820.100  of  this  chapter. 
Corrective  and  preventive  action. 

(v)  Section  820.170  of  this  chajiter. 
Installation. 

(vi)  Section  820.200  of  this  cha])ter. 
Servicing. 

(2)  If  the  comhination  product 
includes  a  device  con.stituent  jjart  and  a 
drug  con.stituent  ])art.  and  the  current 
good  manufacturing  practice  operating 
.system  has  been  shown  to  comjdy  with 
the  QS  regulation,  the  following 
provisions  of  the  drug  CCMPs  must  also 
he  shown  to  have  been  .satisfied;  upon 
demonstration  that  the.se  retiuirements 
have  been  .satisfied,  no  additional 
.showing  of  compliance  with  respect  to 
the  drug  CCMPs  need  he  nuule: 

(i)  Section  211.84  of  this  chapter. 
Testing  and  approval  or  rejection  of 
comjjonents.  drug  product  containers, 
and  closures. 

(ii)  .Section  211.103  of  this  chapter. 
Calculation  of  yield. 

(iii)  .Section  211.132  of  this  chapter. 
Tamper-evident  packaging  recpiirements 
for  over-the-counter  (OTC)  human  drug 
products. 

(iv)  .Section  211.137  of  this  chapter. 
Exj)iration  dating. 

(v)  Section  211.10.')  of  this  chapter. 
Testing  and  release  for  distribution. 

(vi)  Section  211.100  of  this  chaj)ter. 
.Stability  testing. 

(vii)  .Section  211.107  of  this  chapter. 
.Special  testing  requirements. 

(viii)  .Section  211.170  of  this  chapter. 
R(iS(;rve  samjjles. 

(3)  In  addition  to  being  shown  to 
comply  with  the  other  aj)j)licahle 
manufacturing  re(|uirement.s  li.sted 
under  §4.3,  if  the  comhination  product 
includes  a  biological  product 
constituent  j)art.  the  current  good 
manufacturing  practice  operating 
.system  must  also  he  shown  to 
implement  and  comply  with  all 
manufacturing  recjuirements  identified 
under  §  4.3(c)  that  would  aj)|)lv  to  that 
hiologic:al  jiroduct  if  that  constituent 
l)art  were  not  jiart  of  a  comhination 
jiroduct. 
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(4)  In  audition  to  l)oing  shown  to 
comply  with  the  other  apjtlicahle 
current  good  manufacturing  practice 
r(!(]uirements  listed  under  {^4.3.  if  the 
combination  product  includes  an  IICT/ 

1’,  the  current  good  manufacturing 
j)ractice  operating  system  must  also  lx; 
shown  to  implement  and  comply  with 
all  current  good  tissue  practice 
retpiirements  identiiied  under  ^  4.3(d) 
that  would  apply  to  that  HCT/I’  if  it 
were  not  part  of  a  combination  i)roduct. 

(c)  Ilnring  any  period  in  which  the 
manufacture  of  a  constituent  ])art  to  he 
inchuhul  in  a  co-])ackaged  or  single 
entity  combination  product  occurs  at  a 
.sejtarate  facility  from  the  other 
constituent  part(s)  to  lx;  included  in  that 
single-entity  or  co-packaged 
combination  product,  the  lairrent  good 
manufacturing  practice  ojjerating 
system  for  that  constituent  jtart  at  that 
facility  mu.st  he  demonstrated  to  comply 
with  all  current  good  manufacturing 
practice  requirements  apj)licahle  to  that 
type  of  con.stitnent  part. 

(d)  When  two  or  more  tyjjes  of 
constituent  parts  to  he  included  in  a 
single-entity  or  co-])ackaged 
combination  product  have  arrived  at  the 
same  facility,  or  the  manufacture  of 
the.se  constituent  parts  is  proceeding  at 
the  same  facilitv,  apjtlication  of  a 
current  g(X)d  manufacturing  ])roce.ss 
oj)i!rating  sy.stem  that  com])lies  with 
paragraph  (h)  of  this  section  may  begin. 

(e)  The  r(X]uirements  .set  forth  in  this 
suljpart  and  in  ])arts  210.  211. 820.  (iOO 
through  080.  and  1271  of  this  chapter 
listed  in  ^4.3,  sujjplement.  and  do  not 
supersede,  each  other  unless  the 
regulations  exj)licitly  jjrovide  otherwise. 
In  the  event  of  a  conflict  between 
regulations  applicable  under  this 
suhpart  to  combination  products, 
including  their  constituent  jtarts,  the 
regulations  mo.st  specifically  ajtjtlicahle 
to  the  constituent  part  in  (piestion  shall 
superscule  the  more  general. 

Subpart  B  [Reserved] 

Datcul:  |anuary  I.t.  2013. 

I.eslif!  Kiix, 

AssislanI  (^oniinissionar  for  Policy. 

II  R  Doc.  2()13-010(iH  Filed  a;4.S  anil 

BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  THE  INTERIOR 
National  Indian  Gaming  Commission 
25  CFR  Part  573 
Compliance  and  Enforcement 

agency:  National  Indian  Gaming 
Gommi.ssion,  Interior. 


ACTION:  (x)rrecting  amendments. 

SUMMARY:  On  Angn.st  9,  2012,  the 
National  Indian  (Jaming  Clommission 
(NKJG)  published  a  final  rule  amending 
its  enforcement  regulation  to  include  a 
graduated  pre-enforcement  process  for 
voluntary  compliance.  That  ride 
referenctxl  a  rule  that  was  later 
withdrawn  and  also  incorrectly 
referenced  an  internal  citation.  This 
]nihlicalion  corrects  the  error  and  makes 
technical  amendments  to  reference  the 
Commission's  recently  finalized  appeal 
rules  contained  in  a  new  suhcha|)ter. 
DATES:  Effoctivo:  February  0,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maria  (tetoff.  National  Indian  Canning 
Commission,  1441  L  Street  NW..  Suite 
0100,  Washington.  2000.'i.  Email: 
n}aria_gotoff@nigc.g()v;  telephone:  (202) 
032-7003. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Indian  Gaming  Regulatorv  Act 
(IGRA  or  Act).  Fuhlic  Law  100-497,  2.'’) 
U.S.G.  2701  of  soq..  was  signed  into  law 
on  October  17.  1988.  The  Act 
establishes  the  National  Indian  Gaming 
Gommi.ssion  (“Gommission”)  and  sets 
out  a  comiirehensive  framework  for  the 
regulation  of  gaming  on  Indian  lands. 
The  iniiposes  of  IGRA  includes 
providing  a  statutory  basis  for  the 
operation  of  gaming  by  Indian  tribes  as 
a  means  of  jiromoting  tribal  economic 
development,  .self-sufficiency,  and 
strong  tribal  governments:  ensuring  that 
the  Indian  tribe  is  the  primarv 
beneficiary  of  the  gaming  operation;  and 
declaring  that  the  e.stahlishment  of 
independent  federal  regulatorv 
authority  for  gaming  on  Indian  lands, 
the  estahli.shment  of  federal  .standards 
for  gaming  on  Indian  lands,  and  the 
e.stahlishment  of  a  National  Indian 
Gaming  Gommi.ssion  are  necessarv  to 
meet  congressional  i:oncerns  regarding 
gaming  and  to  protect  such  gaming  as  a 
means  of  generating  tribal  revenue.  2.1 
U.S.G.  2702. 

On  Augu.st  9,  2012,  the  Gommission 
published  a  final  rule  amending  part 
.173  (Gomjiliance  and  Enfon:ement)  to 
include  a  graduated  pre-enforcement 
proce.ss  through  which  a  trilx;  may  come 
into  voluntary  compliance.  77  FR 
47117,  Ang.  9,  2012.  The  ])art  also  sets 
forth  general  rules  governing  the 
Gommission’s  enforcement  of  the  lGRy\. 
N1G(^  regulations,  and  tribal  ordinances 
and  resolutions  approvixl  by  the  (3iair 
under  21  GFR  part  122. 

On  .September  21,  2012,  the 
Ciommission  published  a  final  rule 
consolidating  all  appeal  proceedings 
before  the  Commission  into  a  new 


snhchajiter  H  (Appeal  Proceedings 
Before  the  (ximmission).  thereby 
removing  former  jiarts  124,  139,  and 
177.  77  FR  18941,  .Sept.  21.  2012.  Thus, 
anv  reference  in  ])art  173  to  appeal 
rights  in  former  part  177  is  obsolete  and 
must  he  revi.sed  to  reference  the  new 
suhchapler  II. 

This  document  amends  the  final  rule 
by  making  two  technical  amendments 
and  a  correction  to  the  final  rule  to 
accurately  identify  referenced 
regulations.  .Specifically,  this  technical 
amendment  amends  ^  173.4(c)(3)  and 
§  173.1(a)  to  accurately  reference  the 
new  suhehapter  I  I  in  jilace  of  part  177. 
Also,  this  document  corrects  an  error  in 
§  173.2(c)  by  replacing  a  cross  reference 
to  paragra])h  "(b)”  with  paragraph  “(a).” 

Regulatory  Matters 

UoguUitorv  Floxihilitv  Act 

The  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  as  defined  under  the  Regulatorv 
Flexibility  Act,  1  IJ..S.G.  001,  e/  .seq. 
Moreover,  Indian  Tribes  are  not 
considered  to  be  .small  entities  for  the 
purpo.ses  of  the  Regulatorv  Flexibility 
Act. 

Snuill  Buniiioss  nogiihitoiy  Enforconioiii 
Fdirnoss  Act 

The  rule  is  not  a  major  rule  under  1 
U.S.G.  804(2),  the  .Small  Business 
Regulatory  Enforcement  Fairness  Act. 
The  rule  does  not  have  an  effect  on  the 
economy  of  .$100  million  or  more.  The 
rule  will  not  cause  a  major  increase  in 
costs  or  ])rice.s  for  consumers, 
individual  industries.  Federal,  .State, 
local  government  agencies  or  geograjihic 
regions.  Nor  will  the  rule  have  a 
significant  adverse  effect  on 
competition,  emjiloyment,  inve.stment, 
])roductivity,  innovation,  or  the  ability 
of  the  enterprises,  to  compete  with 
foreign  based  enterprises. 

Unfunded  Mandate  Reform  Act 

The  (xunmission,  as  an  indejiendent 
regulatorv  agency,  is  exemjit  from 
compliance  with  the  Unfunded 
Mandates  Reform  Act,  2  U..S.(k  1102(1): 

2  U.S.G.  018(1). 

Takings 

In  accordance  with  Executive  Order 
12030,  the  (xunmission  has  determined 
that  the  rule  does  not  have  significant 
takings  implications.  A  takings 
im])lic:ation  assessment  is  not  required. 

Uivil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  (ximmission  has  determined 
that  the  rule  does  not  unduly  burden  the 
judicial  sy.stem  and  meets  the 
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nuiuirements  of  .sections  3(a)  and  3(l))(2) 
of  the  (Irder. 

NdUonal  Environmental  Policv  Act 

The  Commission  has  determined  that 
the  rule  does  not  constitute  a  major 
federal  action  significantly  affecting  the 
(inality  of  the  human  (mvironment  and 
that  no  detailed  statement  is  re(]uir(!d 
pursuant  to  the  National  Environmental 
Policy  Act  of  1980,  42  IJ.S.C.  4321.  ct 
scq. 

Paperwork  Redaction  Act 

This  rule  does  not  n;(iuire  information 
collection  under  the  Paperwork 
Reduction  Act  of  Ittn.l.  44  II.S.C.  2501, 
et  seq.,  and  is  therefore  not  suhject  to 
revi(!\v  by  the  Office  of  Management  and 
Budget. 

last  of  Subjects  in  25  (iFR  Part  573 

Enforcement.  Enforcement  actions. 
Camhling,  Gaming,  Indians,  Indian 
gaming. 

Text  of  the  Rules 

For  the  reasons  di.scussed  in  the 
Preamble,  the  Commission  corrects  its 
regulations  at  25  C’.FR  part  573  as 
follows: 

PART  573— COMPLIANCE  AND 
ENFORCEMENT 

■  1 .  The  authority  citation  for  part  573 
continues  to  read  as  follows: 

Aiilliorily:  25  D.S.C.  27()(i{l))(l);  271 3;  E.O. 
i:n75.  05  FR  07249.  3  CFK  2000  C^oiii])..  p. 
304. 

■  2.  In  §  573.2,  revise;  paragraph  (c)  to 
read  as  follows: 

§  573.2  When  may  a  letter  of  concern  be 
issued? 

***** 

(c)  A  letter  of  concern  issued  und(;r 
paragraph  (a)  of  this  section  must 
jirovide  a  time  jieriod  for  the  respondent 
to  resjjond.  If  the  letter  of  concern  is 
resolved  without  enforcement  action, 
Nice  .staff  may  .send  an  investigation 
comjiletion  letter  jnirsuant  to  §571.4  of 
this  chapter. 

***** 

■  3.  In  §  573.4,  revise  paragraph  (c:)(3)  to 
r(;ad  as  follows: 

§  573.4  When  may  the  Chair  issue  an  order 
of  temporary  closure? 

***** 

(c)  *  *  * 

(3)  Whether  or  not  a  respond(;nt  seeks 
informal  expedited  review  under  this 
paragraph,  within  thirtv  (30)  days  after 
the  Chair  serves  an  order  of  temporary 
closure  the  respondent  may  ajijieal  the 
order  to  the  Commission  under 
subchapter  H  of  this  chapter.  Gtherwi.se. 


the  order  shall  remain  in  effect  unless 
rescinded  by  the  Chair  for  good  cause. 
■  4.  In  §  573.5,  revise  ])aragraph  (a)  to 
read  as  follows: 

§  573.5  When  does  and  enforcement 
action  become  final  agency  action? 

***** 

(a)  A  respondent  fails  to  ajipeal  the 
enforcement  action  as  provided  for  in 
subchapter  H  of  this  chajiter  and  does 
not  enter  into  a  settlement  agreement 
r(;.solving  the  matter  in  its  entirety:  or 
***** 

Dated:  )aiuiary  14,  2013,  VVashinglon.  DC.. 
Tracrie  L.  Sleven.s, 

Chairwoman. 

Daniel  ).  Little, 

Associate  Commissioner. 

|FK  Doc.  201  :!-()0()4(i  Filed  8:45  anil 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29CFR  Part  1910 

Occupational  Exposure  to  Hazardous 
Chemicals  in  Laboratories  (Non- 
Mandatory  Appendix);  Technical 
Amendment 

AGENCY:  Occupational  .Safety  and  Health 
Administration  (OSHA),  I.ahor. 

ACTION:  Technical  amendment. 

SUMMARY:  I’liis  document  u])date.s  a 
non-mandatory  appendix  in  GSHA’s 
Gccujiational  Exposure  to  Hazardous 
Chemicals  in  Laboratories  Standard. 

The  non-mandatory  appendix  is  being 
u]Klated  to  include  the  contents  of  the 
late.st  National  Academy  of  Sciences 
puhlit:ation  entitled,  “Frudent  Practices 
in  the  Laboratory:  Handling  and 
Management  of  Chemical  Hazards.” 

2011  edition.  All  revisions  being  made 
are  minor  and  non-suhstantive. 

DATES:  The  effective  date  of  this 
technical  amendment  to  the  standard  is 
lanuary  22.  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 

Press  inqairies:  Frank  Meilinger, 
Director,  CMfice  of  (xmimunications, 
OSHA,  II.S.  D(;partment  of  Labor,  Room 
N-3047,  200  Constitution  Avenue  NW.. 
Washington,  DC  20210:  telejihone:  (202) 
003-1 090. 

General  and  technical  information: 
Andrew  Levinson,  OSHA  Directorate  of 
Standards  and  (hiidance.  Office  of 
Biological  Hazartls,  Room  N-3718,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Wa.shington,  DC  20210: 
telephone:  (202)  093-1950. 


SUPPLEMENTARY  INFORMATION: 
Background 

When  the  OSHA  Laboratory  Standard 
was  inihlished  in  1990,  the  non¬ 
mandatory  Appendix  A  was  based  on 
the  1981  edition  of  “Prudent  Practices 
for  Handling  Hazardous  (Chemicals  in 
Laboratories”  and  the  1983  edition  of 
“Prudent  Practices  for  Disjio.sal  of 
(Chemicals  from  Laboratories,”  both 
|)ul)lished  by  National  Academv  Press. 
Since  then,  there  have  been  many 
changes  in  the  culture  of  safety  in 
laboratories.  The  National  Academies  of 
Science  (NAS)  recognized  these  changes 
and  has  revised  ami  updated  its  earlier 
“Prudent  Practices,”  reflected  in  the 
2011  edition  of  “Prudent  Practices  in 
the  Laboratory:  Handling  and 
Management  of  C’.hemical  Hazards” 
(National  Academies  Press).  The  2011 
edition  of  “Prudent  Practices”  is  being 
used  by  OSHA  as  the  basis  for  non- 
mandatory  Appendix  A  hecau.se  of  its 
wide  di.strihution  and  acceptance  and 
because  of  its  preparation  hv  recognized 
authorities  in  the  laboratory  community. 
OSHA  has  reviewed  the  2011  edition 
and  collaborated  with  the  NAS  to  revi.se 
non-mandatory  Appendix  A.  This  new 
revision  addre.sses  current  laboratory 
jiractices.  security,  and  emergency 
response,  as  well  as  promoting  safe 
handling  of  highly  toxic  and  exjilosive 
chemicals  and  their  waste  products. 

Inapplicability  of  Public  Notice  and 
Delayed  Effective  Date  Requirements 

.Section  553  of  the  Administrative 
Proc(;dure  Act  (APA),  5  IL.S.ti. 
553(h)(3)(B),  jirovides  that,  when  an 
Agency  for  good  cause  finds  that  notice 
and  public:  procedure  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interc;st.  the  Agency  may  issue  a  final 
rule  without  providing  notice  and  an 
opiiortunity  for  public  comment.  OSHA 
has  determined  that  there  is  good  cause, 
pursuant  to  5  LJ..S.C.  553(h)(3)(B), 
.Section  0(1))  of  the  Occu])ational  Safety 
and  Health  Act  of  1970  (29  II.S.C. 
055(h)),  and  29  CFR  1911.5.  for  making 
this  technical  amendment  final  without 
prior  proposal  and  opportunity  for 
comment  because  the  amendment  does 
not  modify  or  revoke  exi.sting  rights  or 
obligations,  and  does  not  establish  new 
rights  or  obligations.  Its  revisions  are 
non-mandatory  and  di.sseminated  for 
informational  |)urpo.ses  only.  P’or  the 
same  reasons,  the  Agency  finds  good 
cause  under  5  II..S.C.  553(d)(3)  to  make 
the  amendments  effective  upon 
publication. 

List  of  Subjec;ts  in  29  CFR  Part  1910 

Occu])ational  safety  and  health. 
Laboratories. 
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Authority  and  Signature 
David  Miehmils.  Fh.D..  MPH. 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  II. S. 
Department  ofLal)or.  200  Oonstitution 
Avenue  NW..  Washington.  DO  20210, 
anthori/ed  llie  preparation  of  this 
docinnent. 

David  Michaels, 

Assistant  Sacrataix  of  Uihor  for  Occupational 
Safety  and  Health. 

Accordingly,  OSHA  is  amending  20 
Cl’R  part  1010  hy  making  the  following 
technical  amemlment: 

PART  1910— OCCUPATIONAL  SAFETY 
AND  HEALTH  STANDARDS 

Subpart  Z — [Amended] 

■  1 .  The  authority  citation  for  Part  1 010 
Snhpart  Z  continues  to  read  as  follows; 

Autliurily:  Siictions  4.  (i.  and  8  ot  tlio 
(.)(:(:u|)ati()nal  Safety  and  Ilealtli  Act  of  1070 
(20  U.S.d.  0.5.5.  057):  .SecnOarv  of  Lal)or‘s 
Order  No.  12-71  (30  I  R  8754).  8-70  (41  FK 
25050).  0-83  (48  1  R  35730).  1-00  (55  FR 
0033).  0-00  (02  FR  111).  3-2000  (05  FR 
50017).  or  5-2007  (72  FR  31150).  4-2010  (75 
I’R  55355)  or  1-2012  (77  FR  3012).  as 
applical)le:  and  2‘l  CFR  i)arl  1011. 

All  of  sul)|)arl  Z  issued  under  section  0(1)) 
of  tlie  ()c(:ui)ational  .Safety  and  Ilealtli  Act  of 
1070.  exc;ept  those  substances  that  have 
exposure  limits  listed  in  I'ahles  Z-1,  Z-2. 
and  Z-3  of  20  CFR  1010.1000.  The  latter 
were  issued  under  section  f)(a)  (2‘)  II..S.C. 
055(a)). 

.Section  1010. lOOt),  Tables  Z-1.  Z-2  and  Z- 
3  also  issued  under  5  II..S.C.  553.  hut  not 
under  20  Cl  R  part  1011  except  for  the 
arsenic  (oiganic  comiiounds).  benzene, 
cotton  dust,  and  chroiuium  (VI)  listings. 

.Section  1010.1001  also  issued  under 
section  107  ol  the  Contract  Work  Hours  and 
.Safetv  .Standards  Act  (40  II..S.C.  3704)  and  5 
ll.S.C.  5.53. 

.Section  1010.1002  also  issued  under  5 
II..S.C.  553.  lull  not  under  20  ll.S.C.  055  or 
20  CFR  part  1011. 

.Sections  1010.1018.  1010.1020.  and 
1010.1200  also  i.ssued  under  20  ll.S.C.  053. 

.Section  1010.1t)30  also  issued  under  Pub. 

L.  100-430.  114  Slat.  1001. 

.Section  l‘)10.1201  also  issued  under  4!) 
ll.S.C.  1801-1810  and  5  ll.S.C.  533. 

■  2.  Amend  §  1910.14.50  hy  rovi.sing 
Aiijiondix  A  to  n::ul  as  follows: 

§  1910.1450  Occupational  exposure  to 
hazardous  chemicals  in  laboratories. 

***** 

APPENDIX  A  TO  §  1910.14.50— 
NATIONAL  RESEARCH  COUNCIL 
RECOMMENDATIONS  CONCERNING 
CHEMICAL  HYGIENE  IN 
LABORATORIES  (NON-MANDATORY) 

To  assist  employers  in  develo])ing  an 
a|)|)ropriale  laboratory  Chemical  Hygiene 
Plan  (CHP),  the  following  non-mandatorv 


recommendations  were  based  on  the  National 
Research  Council's  (NRC)  2011  edition  of 
“Prudent  Practices  in  the  Laboratory; 

Handling  and  Management  of  Chemical 
Hazards.”  This  reference,  henceforth  referred 
to  as  "Prudent  Practices.”  is  available  from 
the  National  Academies  Pre.ss,  500  Fifth 
Street  NW..  Washington  DC  20001 
{\y\\'\y.naf).edn).  “Prudent  Practices"  is  cited 
because  of  its  wide  distribution  and 
acceptance  and  because  of  its  |)reparation  hv 
recognized  authorities  in  the  lahoratorv 
community  through  the  sponsorshi|)  of  the 
NRC.  However,  these  recommendations  do 
not  modify  any  nupiirements  of  the  (l.SHA 
Lahoratorv  standard.  This  a|)])endix  ])resents 
])ertineut  recommendations  from  “Prudent 
Practices,”  organized  into  a  form  convenient 
for  (iuic:k  reference  during  operation  of  a 
laboratory  and  during  develoi)ment  and 
ai)])lication  of  a  Cl  IP.  For  a  detailed 
explanation  and  justification  for  each 
recommendation,  consult  “Prudent 
Prac:tices.” 

"Prudent  Practices"  deals  with  both 
general  lahoratorv  safety  and  manv  tvpes  of 
chemical  hazards,  while  the  Lahoratorv 
standard  is  coiK:erned  primarily  with 
chemical  health  hazards  as  a  result  of 
chemical  exposures.  The  recommendations 
from  “Prudent  Practices”  have  Ixum 
paraphrased.  cond)ined.  or  otherwise 
reorganized  in  order  to  adapt  them  for  this 
pur])ose.  However,  their  sense  has  not  been 
changed. 

.Section  F  contains  information  from  the 
IL.S.  Chemical  Safely  Hoard's  (C.SH)  Fiscal 
Year  2011  Annual  Performance  and 
Acconniahility  report  and  .Section  F  contains 
recommendations  extracted  from  the  CSH's 
2011  case  study,  “Texas  Tech  IJiiiversilv 
Laboratory  Explosion,”  available  from; 
http://\yiy\y.csl).}>ov/. 

Culture  «)f  Safely 

With  the  promulgation  of  the  ()(;cupalional 
.Safely  and  Health  Administration  (O.SHA) 
Lahoratorv  standard  (2!)  CFR  1010.1450).  a 
culture  of  safely  (;onsciousness. 
accountability,  organization,  and  education 
has  developed  in  industrial,  governmental, 
and  academic  laboratories.  .Safely  and 
training  programs  have  been  im])lemenled  to 
promote  the  safe  handling  of  (;hemicals  from 
ordering  to  disposal,  and  to  train  lahoratorv 
|)ersonnel  in  safe  prac;ti(;es.  Lahoratorv 
personnel  mnsi  realize  that  the  welfare  and 
safely  of  ea(;h  individual  de])ends  on  clearly 
defined  attitudes  of  teamwork  and  ])ersonal 
responsibility.  Learning  to  |)arlici])ale  in  this 
(;ullure  of  habitual  risk  assessment, 
ex|)eriment  |)lanning,  and  (;onsideralion  of 
worsl-(;ase  ])ossihililies — for  oneself  and 
one's  fellow  workers — is  as  mu(;h  part  of  a 
s(;ienlific  edn(;alion  as  learning  the 
theoreli(;al  ha(;kground  of  ex|)erimenl.s  or  the 
ste])-hy-slep  proto(;ols  for  doing  them  in  a 
])rofessional  manner.  A  (;ru(;ial  component  of 
chemi(;al  edu(;alion  for  all  |)ersonnel  is  to 
nurture  basic;  altitudes  and  habits  of  prudent 
behavior  so  that  safely  is  a  valued  and 
inseparable  part  of  all  laboratory  a(;livities 
throughout  their  (;areer. 

Over  the  years.  spe(;ial  le(;hni(]ue,s  have 
been  developed  for  handling  (;hemi(;als 
safely.  Local,  stale,  and  federal  regulations 


hold  institutions  that  si)onsor  (;!iemic;al 
laboratories  a(;c;ounlahle  for  providing  safe 
working  environments.  Heyond  regulation, 
em|)loyers  and  .scientists  also  hold 
themselves  j)ersonally  responsible  for  their 
own  safetv.  the  safetv  of  their  c.olleagues  and 
the  safely  of  the  general  |uihli(;.  A  sound 
safely  oi'ganizalion  that  is  respected  hy  all 
recpiires  the  parli(;ipalion  and  sn))i)orl  of 
lahoratorv  administrators,  workers,  and 
students.  A  su(;(;essful  health  and  safely 
program  recpiires  a  daily  commitment  from 
everyone  in  the  organization.  To  he  most 
effe(;live,  safety  and  health  must  he  balanced 
with,  and  in(;or|)orated  into,  laboratory 
pro(;esses.  A  strong  safely  and  health  (;ulture 
is  the  result  of  positive  workpla(;e  attitudes — 
from  the  chief  executive  offi(;er  to  the  newest 
hire;  involvement  and  huy-in  of  all  members 
of  the  workfor(;e;  mutual,  meaningful,  and 
measurable  safely  and  health  improvement 
goals;  and  policies  and  procedures  that  serve 
as  referen(;e  tools,  rather  than  obscure  rides. 

In  order  to  iierform  their  work  in  a  jirudent 
manner,  laboratory  jiersonnel  mnsI  consider 
the  health.  ])hysi(;al.  and  environmental 
hazards  of  the  (;hemicals  they  plan  to  use  in 
an  experiment.  However,  the  ability  to 
accurately  identify  and  assess  laboratory 
hazards  must  he  taught  and  en(;ouraged 
through  training  and  ongoing  organizational 
support.  This  training  must  he  at  the  (;ore  of 
every  good  health  and  safely  program.  For 
management  to  lead.  |)ersonnel  to  assess 
worksite  hazards,  and  hazards  to  he 
eliminated  or  {;ontrolled.  everyone  involved 
must  he  trained. 

A.  General  Principles 

1.  Minimize  All  Chemi(;al  Exposuriw  and 
Risks 

Hecause  few  lahoratorv  chemi(;als  are 
wilhoni  hazards,  general  pre(;autions  for 
handling  all  laboratory  chemicals  should  he 
ado|)ted.  In  addition  to  these  general 
guidelines.  s|)e(;ifi(;  guidelines  for  (;hemicals 
that  are  used  fre(|uenllv  or  are  particularly 
hazardous  should  he  adojited. 

Lahoratorv  |)ersonnel  should  (;ondu(;l  their 
work  under  (;ondilions  that  minimize  the 
risks  from  both  known  and  unknown 
hazardous  suhslan(;es.  Hefore  beginning  any 
laboratory  work,  the  hazards  and  risks 
asso(;ialed  with  an  experiment  or  activity 
should  he  determined  and  the  ne(;essarv 
safely  jirecanlions  imjilemented.  Every 
laboratory  should  develop  fa(;ilitv-si)e(;ifii; 
|)oli(;ies  and  jirocedures  for  the  highest-risk 
materials  and  |)ro(;edures  used  in  their 
laboratory.  To  identify  these.  (;onsideralion 
should  he  given  to  ))asl  ac(;idents,  pro(;ess 
(;onditions.  (;hemi(;als  used  in  liirge  volumes, 
and  ])arlii;ularly  hazardous  chemi(;als. 

Ferform  Risk  Assessments  for  Hazardous 
(;hemi(;als  and  l’ro(;edures  Prior  to 
Laboratory  Work; 

(a)  Identify  (;hemi(;als  to  he  used,  amounts 
recpiired.  and  i;ircumstan(;es  of  use  in  the 
ex])erinienl.  (lonsider  any  spe(;ial  employee 
or  laboratory  (;ondilions  that  i;ould  (;reale  or 
increase  a  hazard.  Consult  sources  of  safely 
and  health  iidbrmation  and  ex])erien(;ed 
scientists  to  ensure  that  those  i;ondui;ting  the 
risk  as.sessmeni  have  sufficient  expertise. 

(h)  Evaluate  the  hazards  ])osed  by  the 
(;hemicals  and  the  experimental  conditions. 
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Tlui  ovaliiation  slioiild  cover  toxic,  |)liysical. 
nsactivo.  t'laniinablc.  (ixplosivo,  radiation,  and 
l)ioloj>ical  lia/.ard.s.  a.s  well  as  anv  other 
potential  hazards  ])osed  hy  IIh;  ch(!inicals. 

(c)  l''or  a  vari(!ty  ol  physical  and  clnanical 
naisons,  riaiction  scale-nps  jrost;  sptuaal  risks, 
which  iiKirit  additional  prior  riiview  and 
])recaiilions. 

(d)  Select  a|)propriat(!  controls  to  ininiini/e 
risk,  including  use  of  (ingiiuiering  controls, 
administrative  controls,  and  pin'sonal 
l)rolective  (apiipiiumt  (Pl’l:;)  to  prot(u,l 
work(!rs  Ironi  hazards.  The  controls  must 
ensure  that  OSlIA's  I’ermissihle  t;x])osur(! 
Limits  (PLLs)  are  not  (ixcetaUal.  Pr(!])ar(!  for 
contingencies  and  h(!  aware  ol  the 
institutional  procculures  in  the  event  ol 
enuM'gencies  and  accichaits. 

One  sam|)le  ajiproach  to  risk  assessment  is 
to  answer  th(!se  live  questions: 

(a)  What  an;  IIh;  hazards? 

(h)  What  is  the  worst  thing  that  could 
ha])pen? 

(c)  What  can  he  done  to  prevemt  this  from 
happening? 

(d)  What  can  he  done  to  |)rotect  from  these 
hazards? 

(e)  What  sliould  he  done  if  something  goes 
wrong? 

2.  Avoid  IJnderciStimation  of  Risk 

Even  for  suhstam;{!s  of  no  known 
significant  hazard,  exposure  should  he 
minimized;  when  working  with  suhstanccis 
that  pn!S(!nl  special  hazards,  s|)(H:ial 
pnicautions  shonld  he  taken.  Reference 
should  lx;  made  to  the  safetv  data  shi;et  (SI)S) 
that  is  |)rovided  for  (;ac:h  chemical.  llnl(;ss 
otherwise;  known,  om;  should  assume;  that 
<mv  mixture;  will  he;  meere;  terxie:  them  its  merst 
te)xic  e:ompe)nent  anel  tlxit  all  suhstances  e)f 
unkne)wn  le)xie;ity  are;  teexic. 

I)e;te;rmine  the  physit;al  anel  he;alth  luizeirels 
aKse)e:iale;el  with  e:he;mie;cils  he;fe)re;  weerking 
with  them.  This  eleterminiitie)n  may  involve; 
e:e)nsidting  literature;  re;fe;rene;e;s.  liihor;ite)rv 
e;he;mie:al  salety  summarie;s  (LC.S.Ss).  SDSs.  eer 
either  reference;  mate;rials.  (iemsieler  how  the; 
e:he;micals  will  he;  i)re)ce;sse;el  ;mel  ele;te;rmine; 
whe;ther  the  changing  stat(;s  or  Ibrms  will 
e:hange  the;  miture;  eif  the;  hiizarel.  Review  venir 
])lan.  e)pe;rating  limits.  e:he;mit:al  evaluatiems 
cinel  eletaileel  risk  a.ssessment  with  either 
e:he;mists.  espee:ially  theise  with  experiene.e 
with  similar  maleirials  iinei  preiteie:eils. 

Heifeire  working  with  e;he;mie;als.  kneiw  yeiur 
fae:i]ily's  peilicieis  anel  i}reit:e;elure;s  feir  how  to 
handle;  an  ace;iele;nlal  s]iill  eir  fire;.  Eme;rgene;y 
te;le;|ihein(;  numhe;rs  shendel  he;  peisti;el  in  a 
jireiminent  ;irea.  Kneiw  the;  leie:iitiein  eif  all 
.safe;ly  e;epu]ime;nl  anel  the;  ne;are;st  fire;  alarm 
anel  tele;|iluine;. 

2.  Aelhere;  to  the;  llie;rare:hy  eif  (ieintreils 

The;  hie;nirchy  eif  e:eintreils  |irieiritize;s 
inte;rve;ntiein  strtite;gie;s  haseel  ein  the  |ire;mi.se; 
that  the;  he;st  way  tei  ceintreil  ii  Ixizeirel  is  tei 
sysle;m;itie:ally  re;meive;  it  freim  the;  weirkpliie;e. 
rathe;r  than  re;lying  ein  e;mpleiye;e;s  tei  re;elue:e; 
their  expeisure;.  The  lyiies  eif  me;asure;s  theit 
may  he;  use;d  tei  |ireite;e:t  e;mpleiye;e;s  (lisleiel 
freim  meist  e;ffe;e:tive;  tei  leieisl  e;ffe;e;live;)  are;: 
e;ngine;e;ring  e:eintreils.  aelministrative;  e:eintreils. 
weirk  |irae:tie:e;s.  anel  1’1’E.  Engine;e;ring 
e:eintreils.  sue;h  as  che;mie;al  lieieiels.  ]ihysie:ally 
sepiinite;  the;  e;mpleiye;e;  freim  the  hazarei. 
Aelministrative;  e:eintreils.  sue:h  eis  e;mploye;e; 


se;he;eluling.  etre;  e;stcihlishe;el  hy  manage;me;nt 
tei  he;lp  minimize;  the;  e;mpleive;e;s’  e;xpeisure; 
time;  tei  hazareleius  e:he;mie:ids.  Weirk  pr;ie:tie:e; 
e:eintreils  are;  tasks  tlxit  eire;  pe;rfeirme;el  in  a 
ele;sign;ite;el  w.iy  tei  minimize;  eir  e;liminate; 
hazarels.  Perseimil  preite;e:tive;  e;epuiime;nt  iuul 
ii|ipin'e;l  eire;  iielelitieimd  preile;e:tiein  ]ireiviele;el 
nnele;r  spe;e:i<d  e:ire:umstane:e;s  einel  whe;n 
e;x]ieisnre;  is  umiveiieliihle;. 

Eae:e;  emel  e;ye;  preite;e:tiein  is  ne;e:e;ss!irv  tei 
pre;ve;nt  ingeistiein  anel  skin  iihseirpliein  eif 
luiziireleius  e:he;mie:<ds.  At  a  minimum,  safeitv 
glasseis,  with  siele;  shieilels,  shendel  he;  u.se;el  feir 
iill  leiheinileiry  weirk.  (]he;mic:ed  spleish  geiggle;s 
iire;  meire;  ap|irei|iritile;  than  reiguhir  safe;ty 
glasseis  tei  preite;e:t  against  hazarels  sue:h  as 
prei)e;e:lile;s.  as  weill  as  whein  weirking  with 
glassware;  nneleir  re;elue:e;el  eir  e;le;vale;el 
|ire;s.sure;s  (e;.g..  seialeiel  tnhe;  re;ae:tieins),  whein 
hanelling  |ieite;ntially  eixpleisive;  e:eimiieiunels 
(]iiirlie:idiirly  eluring  elislillatieins).  anel  whein 
using  glassware;  in  higli-te;mpe;nilure; 
eiiieiralieins.  Dei  neit  alleiw  laheiraleiry 
e;he;mie:als  tei  e:eime;  in  c:eintae:l  with  skin. 

Se;le;e:l  gleiveis  e:are;fully  lei  einsure;  that  iheiy  are; 
impeirvieius  to  the;  e:he;mie:al.s  heiing  useiel  anel 
iire;  eif  e:eirre;e:t  thie:kne;ss  lei  alleiw  reiiiseinahle; 
eleixleirily  while;  alsei  einsuring  aeleiejUiite; 

Ixirrieir  iireile;e:tiein. 

L;ih  t:eiats  iinel  gleiveis  sheiulel  he;  weirn  whein 
weirking  with  hiizareleius  maleirials  in  ;i 
liiheinileiry.  Weiar  e:leise;el-leie;  sheieis  einel  leing 
pants  eir  eitheir  e.leilhing  that  e:eive;rs  the;  leigs 
whein  in  a  laheiraleiry  wluire;  heizareleius 
e:he;mie:als  eire;  u.seiel.  Aelelilieineil  preile;e:live; 
e.leitliing  shendel  he;  u.seiel  whein  llieire;  is 
signiiie:eml  |ieite;ntieil  feir  ski n-e:einleie:l 
eixpeisure;  tei  e:he;mii:eils.  The;  preile;e:live; 
e:lieirae:te;rislie;s  eilThis  e:hilhing  must  he; 
meile:he;el  lei  the;  lieizeirel.  Neiveir  weiar  gleiveis  eir 
leiheireileiry  e:eiats  enilsiele;  the;  leiheireileiry  eir  inlei 
eireieis  wheire;  feieiel  is  sleireiel  anel  e:einsume;el. 

4.  I’reivieh;  Leiheireileiry  Veintileition 

The;  heist  way  lei  priiveint  e;x|ieisure;  lei 
airhorne;  suhsleine:e;s  is  lei  |iri;ve;nl  Ihoir  e;se:eipe; 
inlei  the;  weirking  eitmei.s|ihi;re;  hy  the;  use;  eif 
heieieis  anel  eilheir  veintileition  eli;vie:e;s.  To 
ehitiirmine;  the;  heist  e:heiie:e;  feir  laheiraleiry 
veintileition  using  iinginoeiring  e.einlreils  for 
peirsoneil  preile;e:liein.  onqihiyeirs  are;  rofeirreiel  to 
Talih;  9.3  eif  the;  201 1  eieliliein  eif  “Prueleint 
Preie:tie:e;.s.’'  Leiheiratory  e:he;mie:al  lieieiels  are; 
the;  most  inqieirlanl  e:eim]ieine;nts  useiel  lei 
preite;e:t  leiheiratory  peirsoimeil  from  e;x]ieisure; 
tei  hazareleius  e:he;mie:als. 

(ei)  Teixie:  eir  eeorreisive;  e:he;mie:eils  that 
reiquire;  veinleiel  storeige;  shouhl  he;  steireiel  in 
veinteiel  eeahineits  insteiael  eif  in  a  e:he;mie:al 
heieid. 

(h)  (ihi;mie:eil  weiste;  shouhl  neil  he;  elisposeiel 
eif  hy  eiveiporaliein  in  a  e;he;mie:eil  hood. 

(e:)  Keiei]!  e:he;mie:al  liooel  areieis  chiem  anel 
freie;  of  ehihris  at  all  timeis. 

(el)  Soliel  eihje;e:ts  anel  meiliirieils.  sue:h  as 
|iei]ie;r,  shouhl  he;  pre;ve;nle;el  freim  einleiring  the; 
eixheiusi  ehie:ls  eis  llieiy  i:em  re;ehie:e;  the;  air  fhiw. 

(ei)  (ihi;mie:eil  heiods  shouhl  lx;  meiinteiineid, 
monitoreiel  eniel  renilineily  tiisleiel  feir  propeir 
piirleirmeineie;. 

A  leihorateiry  veintileition  sysliun  shouhl 
ine:hieli;  the;  feilhiwing  t:heireie:le;ristie:s  anel 
preie:tii:e;s: 

(ei)  Ihialing  einel  e:oeiling  sheiulel  he;  eieh;e]ueite; 
feir  the;  e:eimforl  eif  weirkeirs  anel  ei|x;reitiein  of 
e;e|uipme;nt.  Ileifeire;  mexlifie:ation  eif  einy 
huihling  IIVACL  the;  im|ieie:l  ein  laheireilory  eir 


liooel  veinlilatiein  shendel  he;  eieinsiehireiel,  as 
weill  as  heiw  leiheireileiry  veintileition  e:hemge;s 
may  aff(;e:l  the;  huihling  IIVAC. 

(li)  A  neigalive;  jireissure;  elilfeireinlial  shouhl 
exist  Ixilwexin  the;  eimenml  of  air  eixheuistiiel 
from  the;  leihoreileiry  einel  the;  amount  supplieiel 
to  the;  laheireilory  to  iinie  einl  une:einlrolh;el 
e:hi;mie:eil  vaiiors  freim  hieiving  the;  leihoraleirv. 

(e:)  Lex:eil  oxhausl  veinlilatiein  eleivieeos 
shouhl  he;  ei|ipro|)riate;  lei  the;  maleirials  and 
opeireitions  in  the;  leilxireileirv. 

(el)  The;  air  in  e:he;miceil  laheireiteirieis  sheiulel 
lx;  eeontinuoiisly  re;iileie:i;el  sei  that 
i:eine:e;ntreilieins  of  oeleirifeireius  eir  leixie: 
suhsteine:e;s  ehi  neit  ine:re;eis(;  eluring  the; 
weirkelay. 

(ei)  Leiheireitory  eiir  shouhl  neit  he; 
re;e:ire:uleili;el  lint  eixhausleiel  elire;e:lly  oulehiors. 

(f)  Air  Jireissure;  shendel  lx;  neigeitive;  with 
re;sjx;e:l  tei  the;  reisl  of  the;  huihling.  Lex:al 
e:ei|)lure;  e;e|ui|ime;nl  einel  svsteims  shouhl  he; 
eleisigneiel  only  hy  an  e;xjx;rie;ne:i;el  eingineiiir  or 
inehisirial  hygieinisl. 

(g)  Veintilatiein  systeims  sheiulel  he;  inspe;e:le;el 
einel  maintainiiei  ein  ei  reigular  heisis.  There; 
sheiulel  he;  nei  eireieis  whein;  air  remains  sleitie: 
eir  areas  that  have;  unusually  high  eiirflow 
ve;hie:ilies. 

Beifeire  work  heigins,  leihoreitorv  weirkers 
sheiulel  he;  jireivieleel  with  jirojier  training  that 
ine:hiile;s  heiw  lei  use;  the;  veintileition 
eepiijiment,  how  to  ensure  that  it  is 
fune:tieining  jireijxirly.  the  e:einse;queni:e;s  of 
iinjirojier  use.  wheil  tei  ehi  in  the  eiveiul  eif  a 
system  feiilure;  eir  jxiweir  outage,  sjieeiieil 
ceinsieleireilions,  einel  the  im|iorteince;  of 
signage  emd  jieistings. 

,3.  Institute  a  (ihemieeal  Ilygieine;  Program 

A  e:eim|ire;he;nsive;  e:he;mie;eil  hvgieme; 
jirograni  is  reejuireid.  It  sheiulel  he  eleisigneiel  to 
minimize;  eixixisnreis.  injurieis.  illnesses  and 
ine:iele;nls.  There  sheiulel  he;  ei  reigiileir, 
e:einlinuing  eiffeirl  that  ini:luele;s  jirogram 
oveirsight,  safe  feie:ilitie;s,  e:he;mie;al  hygieine; 
jileuming.  Ireiining.  e;me;rgene:y  |ire;]ieire;elness 
anel  e:he;mie;al  se;e:urily.  The;  e:he;miceil  hygieine; 
Jirogram  must  he;  reivieiweel  annuallv  anel 
ujxhiteiel  as  ne;e:e;sseiry  wheneiver  neiw 
jiroe:e;sse;s,  e:he;mie:eils.  eir  eiejuijimenl  is 
iinjilementeel.  Its  re;e;eimme;nelatieins  sheinhl 
he;  feilhiweiel  in  all  laheirateiries. 

(i.  Ohseirve;  the;  PELs  anel  TLVs 
OSHA's  Peirmissihh;  Exjieisure;  Limits 
(PELs)  must  mil  he  exi:eeeleel.  The;  Ameirican 
Ceinfer(;ne:e;  eif  Cleiveirnmental  Inehisirial 
I lygieinisls'  Threshold  Limit  Values  (TLVs) 
shouhl  also  not  he  exeieeeleel. 

U.  liasponsihilitics 

Persons  resjionsihh;  for  e;he;mie:al  hygiene 
ine:luele;,  hut  are;  mil  limileiel  tei,  the  folhiwing: 
1.  Chemie.'iil  1  h'giene  ()ffie:e;r 

(a)  Esiahlisheis.  maintains,  anel  reiviseis  the 
e:he;mie:al  hygiene  jilan  (CUP). 

(h)  (ireieiles  anel  reivises  safeitv  rules  anel 
reigulatieins. 

(e:)  Meinilors  jiroe:urenie;nt,  use.  storage,  anel 
elisjiosal  eif  e:liemie:als. 

(el)  (ionelm:t.s  reignlar  insjx;e:tions  eif  the; 
hihoraleirieis.  jirejiaralieins  roeims.  anel 
e:hemie:al  steirage;  rooms,  anel  suhmits  eletaileel 
laheiraleiry  insjieie.tion  rejxirts  tei 
aelministraliein. 

(ei)  Maintains  insjxieiliein,  jierseinnel 
training,  ami  inveinlory  re;e:eirels. 
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(I)  Assists  lahomlciry  supcrviscirs  in 
(l(!Vol()])ing  iiiul  maintaining  adcHjiiatc; 
lacilitins. 

(g)  .S(!(!ks  ways  to  improve!  tlio  cluiinical 
liygi(!n(!  program. 

2.  DopartmonI  (liairpcirson  or  Dinictor 

(a)  Assnnu!s  rosjeonsibilily  for  p(!rsonn{!l 
ongageul  in  tlio  lal)oratory  nsi!  oi  iia/.ardons 
clniinicals. 

(1))  I’rovidos  tlm  (Inimical  hygiomi  olficor 
(tllO)  with  tiui  support  imcossary  to 
implonnint  and  maintain  tluitdll’. 

(c)  Alter  niccii)!  o!  laboratory  ins])(!(:tion 
niliort  Irom  tlioCIK),  miidts  with  laboratory 
supervisors  to  discuss  cited  violations  and  to 
ensure  timely  actions  to  protect  trained 
laboratory  |)ersonnel  and  lacilities  and  to 
ensure  that  the  department  remains  in 
compliance  with  all  ap|)licable  federal,  stale, 
university,  local  and  departmental  codes  and 
nignlalions. 

(d)  Provides  bndgelary  arrangements  to 
ensure  the  Inialth  and  safety  of  the 
de])arlmental  jnirsonnel.  visitors,  and 
students. 

:t.  Departmental  Safely  (Committee  reviews 
accident  re|)orts  and  mak(!s  a|)|n'opriate 
recommendations  to  the  dejiarlnuint 
chairperson  regarding  proposed  changes  in 
the  laboratory  procedures. 

4.  Laboralorv  .Supervisor  or  Princijial 
Investigator  has  ovendl  responsibility  lor 
chemical  hvgiene  in  the  lahoratorv.  including 
n!S|)onsibilitv  to: 

(a)  bnsure  that  laboratory  personnel 
com|)ly  with  the  departmental  (IIP  and  do 
not  o|)erate  (Kpnjnnent  or  handle  ha/.ardons 
chemicals  wilhont  i)ro|)er  Induing  and 
anthori/.ation. 

(b)  Always  wear  personal  protective 
(spiipmenl  (PPE)  that  is  com|)atible  to  the 
degree  of  hazard  of  the  chemical. 

(c)  follow  all  pertinent  safety  rules  when 
working  in  the  laboratory  to  set  an  example. 

(d)  Review  laboralorv  procedures  for 
potential  safely  |)roblems  before  assigidng  to 
other  laboralorv  ])ersonnel. 

(e)  Ensure  that  visitors  follow  the 
laboratory  rules  and  assumes  responsibililv 
for  laboratory  visitors. 

(n  Ensure  that  PPE  is  available  and 
pro|)erly  used  by  each  laboratory  employee 
and  visitor. 

(g)  Maintain  and  impl(!m(!nl  safe  laboralorv 
practices. 

(h)  Provide  regular,  formal  chemical 
hygiene  and  honsekee|)ing  inspections, 
including  routine  ins|3eclions  of  emergency 
eipnpnuint; 

(i)  Monitor  the  facilities  and  lh(!  chemical 
fume  hoods  to  ensure  that  they  are 
maintained  and  function  pro|)erly.  OmIacI 
the  a|)pro|)riale  iierson.  as  designated  bv  the 
department  chairperson,  to  report  |)roblems 
with  the  facilities  or  the  chemical  fume 
hoods. 

•T.  Laboratory  Personnel 

(a)  Read,  understand,  and  follow  all  safely 
rides  and  regulations  that  apjily  to  the  work 
area: 

(b)  Plan  and  conduct  each  o])(!ration  in 
accordance  with  the  institutional  chemical 
hvgiene  ))rocednres; 

(c)  Promote  good  housekeejiing  jiraclices  in 
the  laboralorv  or  work  area. 


(d)  Notify  the  supervisor  of  anv  hazardous 
conditions  or  unsafe  work  practices  in  the 
work  area. 

(e)  Use  PPE  as  a|)propriale  for  each 
procedure  that  involves  hazardous 
chemicals. 

(.].  Tin;  Ldhomtorv  Facililv 

Uenend  Laboratory  Design  Uonsideralions 

Wet  chemical  spaces  and  those  with  a 
higher  degree  of  hazard  should  be  sejiaraled 
from  other  sjiaces  by  a  wall  or  protective 
barrier  wherever  possible.  If  the  areas  cannot 
be  sejiaraled,  then  workers  in  lower  hazard 
spaces  may  reijuire  additional  protection 
from  the  hazards  in  connected  sjiaces. 

1.  Laboratory  Layout  and  furnishing 

(a)  Work  surfaces  slioidd  be  chemically 
ri!sistanl.  smooth,  and  easy  to  clean. 

(b)  Hand  washing  sinks  for  hazardous 
materials  may  riiipnre  elbow,  foot,  or 
ehicironic  controls  for  safe  o])eralion. 

(c)  \Vi!t  laboratory  areas  should  hav(! 
ch(!mically  riisistant.  im])ermeable.  slij)- 
resislanl  flooring. 

(d)  Walls  should  be  finisluid  with  a 
mal(!rial  that  is  easy  to  clean  and  maintain. 

((!)  Doors  should  have  viiiw  panels  to 
])revenl  accidents  and  should  o])i!n  in  thi! 
diriiclion  of  (igriiss. 

(f)  Ojjerabh!  windows  should  not  be 
|)r(!S(!nt  in  laboratori(!s.  particularly  if  then! 
anicbemical  bonds  or  oilier  local  ventilation 
systems  |)res(!nl. 

2.  .Safiily  E(|nii)menl  and  Utilities 

(a)  An  ade(|uat(!  number  and  |)lacemenl  of 
safelv  showers.  (!vewash  on  its,  and  fire 
extinguishers  should  be  iirovidiul  for  the 
laboratory. 

(b)  Use  of  wal(!r  s|)rinkler  systems  is 
resisted  by  some  laboratories  because  of  the 
presence  of  electrical  (itpiiiimenl  or  water- 
riiactive  materials,  but  it  is  still  generally 
saf(!r  to  have  s])rinkler  systems  installed.  A 
fire  large  enough  to  Iriggiir  the  sprinkler 
system  would  have  the  potential  to  cause  far 
more  destrnclion  than  the  local  water 
damage. 

I).  CAu'mir.iil  Ilvf’ioiw  Plan  ((A IP) 

The  O.SllA  Laboratory  standard  defines  a 
UIIP  as  “a  written  program  developiid  and 
imiilemented  by  the  em|)loyer  which  sets 
forth  procedures,  e(|nipment,  piirsonal 
lirotective  eiiui])menl  and  work  practices  that 
are  capable!  of  i)rol(!cting  {!m])loy(!es  from  tlu! 
health  hazards  ])r(!.senl(!d  by  bazardons 
ch(!mical.s  ns(!d  in  that  particular  work])lac(!.” 
(2!)  Cd'’R  1 91 0.M.'iOtb)).  TIu!  Laboratory 
.Standard  r(!i|nir(!.s  a  (dlP:  “Wh(!r(!  hazardous 
ch(!micals  as  d(!fin(!d  bv  ibis  standard  arc! 
ns(!d  in  lh(!  work|)lac(!.  llu!  (!m])lov(!r  shall 
dev(!lop  and  carry  out  Ihi!  |)rovisions  of  a 
writl(!n  C’.h(!micai  llygi(!n(!  Plan.”  (29  UfR 
1910.14.'>()((!)(1  )).  rh(!  UIIP  is  lh(!  foundation 
of  th(!  laboratory  saf(!ly  |)rogram  and  nuisl  bi! 
r(!vi(!W(!d  and  n))dal(!d,  as  n(!ed(!d.  and  at 
least  on  an  annual  basis  to  r(!fh!cl  chang(!s  in 
])olicies  and  p(!rsonn(!l.  A  (d  IP  should  lu! 
facility  sp(!cific  and  can  assist  in  iiromoling 
a  cullnr(!  of  saf(!ly  to  ])rol{!ct  workers  from 
(!Xi)osnr(!  to  hazardous  mati!rials. 

1.  ’I’lu!  Laboratory’s  (dlP  must  lu!  r(!adilv 
availabh!  to  work(!r.s  and  cajiable  of 
])rot(!cting  workers  from  h(!allh  hazards  and 


minimizing  (!xposnr(!.  Include  tlu!  following 
tojiics  in  the  U1  IP: 

(a)  Individual  ch(!mical  hvgi(!n(! 
r(!sponsihililies: 

(b)  .Standard  o|)(!rating  proc(!(hn'(!s: 

(c)  P(!rsonal  ))rol(!cliv(!  (!(pnpnu!nl. 
(!ngin(!ering  controls  and  appan:!: 

(d)  Laboralorv  (!(|nipm(!nl: 

(e)  .Safely  (!(pn])in(!nl: 

(f)  Uhemical  managem{!nl: 

(g)  I  lous(!k(!(!])ing: 

(h)  Em(!rgencv  proc(!dnr{!s  for  accidents 
and  s|)ills: 

(i)  (diemical  waste!: 

(j)  Triiining: 

(k)  Salety  rnl(!S  and  re!gu  lilt  ions: 

(l)  Labonitory  design  iinel  venlihilion: 

(m)  Exposure!  monitoring: 

(n)  (;om))re!SS(!el  gas  safely: 

(o)  Medical  consnlliition  and  (!x:miinalion. 

It  should  be  noted  that  the  nature  of 

laboratory  work  may  n(!c(!ssiliit(!  a(l(lre!ssing 
biological  safely,  radiation  safedv  and 
se!curily  issu(!s. 

2.  (di(!mical  Pr()cnre!me!nt,  Distribution,  and 
Storage! 

Prudent  chemical  m<miig(!me!nt  inclndew 
till!  following  ])roc(!sses: 

CAwmica!  Prociiivnwnl: 

(ii)  Information  on  proper  hiindling, 
storage,  iinel  disposal  should  he!  known  to 
those!  who  will  be!  involveui  be!fore!  a 
snbsliince!  is  re!ce!ive!(l. 

(b)  Only  c()nlain(!rs  with  adeupiiile! 
i(l(!nlifying  liib(!ls  sbonid  be!  iicc(!))t(!el. 

(c)  Idealiv,  a  c(!ntral  lociilion  should  be! 
iiseul  for  r(!C(!iving  all  ch(!mi(:iil  shi])m(!nls. 

(d)  .Sbipmenis  witb  brenikiige  or  le!akiige! 
should  be  r(!fn.s(!el  or  ()])(!n(!(l  in  a  ch(!mical 
hood. 

((!)  Only  the  minimum  amoiml  of  the! 
(:h(!mical  neeuleui  to  i)(!rform  the  plimn(!(l 
work  should  be!  ordered. 

(f)  Purchases  of  high  risk  ch(!micals  should 
he  revieweui  and  ii|)prov(!(l  bv  the  (dIO. 

(g)  Prop(!r  |)rot(!cliv(!  eupiipmenl  iinel 
hiindling  and  storage  ])roc(!(iure!s  should  be  in 
pliice  before!  r(!C(!iving  a  shi)3me!nt. 

(Awiuical  Slaraga: 

(ii)  (’h(!micals  should  be!  S(!piiriit(!el  and 
stored  according  to  hazard  category  iinel 
c()m|)alibililv. 

(b)  SDS  and  labeil  information  should  be! 
follow(!el  for  storage  r(!quir(!m(!nls. 

(c)  Maintain  existing  lab(!ls  on  incoming 
(:onliiin(!rs  of  (:h(!micals  and  ()the!r  mat(!riiils. 

(d)  Liib(!ls  on  c()nliiin(!rs  us(!(l  for  storing 
hiiziirdous  chemicals  must  include!  the 
chemical  identification  iinel  ajipropriate! 
haziird  warnings. 

((!)  'I'he  conteints  of  iill  other  cheimical 
containers  and  Iransler  vessels,  including, 
but  not  limil(!(l  to,  beuikers,  flasks,  reniclion 
V(!.ss(!ls,  iinel  ])roce!Ss  (!(|ni|)ni(!nt.  should  be! 
])roperly  i(l(!nlifi(!(l. 

(f)  Uhemiciil  sbipments  should  be!  diiled 
uiion  r(!ce!i|)l  and  slock  r()tiit(!el. 

(g)  I’(!roxi(le!  formers  sbould  be!  (liil(!(l  njxm 
r(!ce!ipl,  iigain  diite!el  upon  o])(!ning.  and 
slor(!(l  away  from  hexit  and  light  with  tight- 
filling,  nonm(!lal  lids. 

(h)  ()])e!n  shelves  used  for  ch(!miciil  stonige 
should  b(!  s(!(:ure!d  to  the  wall  and  contain  ‘A- 
inch  li])s.  .S(!con(liiry  containment  (l(!vic(!s 
should  b(!  us(!(l  as  necessarv. 
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(i)  C’oiisull  llio  SD.S  and  k(!(!|)  iiu;()in])atil)l(!K 
S(!])aral(!  (lurinf>  transport,  storage;,  nso,  and 
dispo.sal. 

(j)  Oxidi/.ors.  r(;dn(:ing  agents,  and  inols 
sliould  lx;  ston;d  s(;parat(;ly  to  |)r(;v(;nt 
contact  in  tlu;  (;v(;nt  ol'an  accident. 

(k)  (;lii;inicals  slioidd  not  lx;  stor(;d  in  tlx; 
cli(;n)ical  hood,  on  tlx;  I’loor.  in  art;as  of 
(;gr(;ss.  on  tlx;  l)(;ix:htop.  or  in  ar(;as  n(;ar  heat 
or  in  din;ct  sunlight. 

(l)  l.ahoratorv-gradc;.  flaininahle-rated 
r(;lrig(;rator.s  and  fre(;/.t;rs  should  lx;  us(;d  to 
store;  se;ale;el  e:he;nne:al  euenteiiners  e)f 
fhxnmiihle  lie|niels  that  re;e]nire;  e:ex)l  steerage;. 

De;  ne)t  steere;  leeeeel  e)r  he;ve;rage;s  in  the; 
laheerateery  re;lrige;rate)r. 

(m)  Highly  hazarelenis  e;he;inie;als  slxeidel  he; 
steireel  in  a  \ve;ll-ve;ntilate;el  anel  se;e;ure;  are;a 
eie;signale;el  leer  that  purieeese;. 

(n)  Mannnahle;  e;he;nne:als  sheeulel  he;  steereel 
in  a  s])ark-lre;e;  envireeninent  anel  in  a|epre)ve;el 
llamin;ihle;-liciuiel  e:e)ntaine;rs  anel  steereige; 
e:al)iix;ts.  (he)uneling  anel  hejiieling  sheeidel  he; 
use;el  tee  |)reve;nt  statie;  eliarge;  l)uileln])s  \vhe;n 
elispensing  se)lve;nts. 

(o)  (]he;inie:al  steerage  einel  hanelling  reeeeins 
sheeulel  lee;  e:eenlreelle;el-ae;e:e;ss  are;as.  They 
sheen  lei  have;  ]eree|ee;r  ve;ntilatieen.  eipiereejeriate; 
signage;.  eiike;el  I'leeeers.  einel  fire  sniejereessieen 
sy.ste;ins. 

(Chemical  lldiullin^: 

(a)  As  ele;se:rilee;el  aleeeve;.  a  risk  asseissinent 
sheeulel  he;  e:eenelue:le;el  |erie;r  lee  leeeginuing  weerk 
with  any  hazareleeus  e:he;niie:al  leer  the;  first 
time. 

(li)  All  SDS  anel  laleel  infierinatieen  sheeulel 
lee;  re;ael  lee;feere;  using  a  e;he;mie:al  leer  the;  first 
lime;. 

(e:)  l'raine;el  laleeerateery  \veerke;rs  sheeulel 
eensure;  that  |ereepe;r  e;ngine;e;ring  eieentreels 
(veenlilatieen)  anel  Pl’E  are;  in  plaeie. 

('Awmicd!  Invdiiloiy: 

(a)  Pruele;nt  man;ige;me;nl  eef  e:he;mie:al.s  in 
any  laleeeniteery  is  gre;atly  fae;ililate;el  lev 
keejelng  em  ae:e:urate;  inveenleery  eef  the 
e:he;mie:als  sleereeel. 

(h)  linneeeleel  deems  sheeulel  lee;  elise;arele;el  eer 
relurneel  tee  tlx;  steereereieem. 

'I'rdnspnrlin^  CAwmicdlr.: 

(a)  Se;e:eenelary  e:eenlainme;nt  eleeviexes  sheeulel 
lee;  useeel  wheen  transporting  e:hi;mie:als. 

(le)  Wheen  transjeeirling  elxemicals  outsiele;  eef 
the;  laleoraleery  eer  leeelweeeen  sleeeikreeeems  anel 
laleeerateeriees.  the;  Iransjeeert  ceentaineer  sheeulel 
lee;  lereeak-reesistant. 

(e:)  1  ligh-traffie:  areeas  sheeulel  lee;  aveeieleeel. 

7 'rddsfdiTin{i  (Jli diiii cd Is : 

(a)  Use;  aeleecpiate;  veenlilatieen  (sue:h  as  a 
fume;  heeeeel)  wheen  transfeerring  eeveen  a  small 
iimeeunl  eef  a  jeeirliemlarlv  hazareleeus  sulestane.e; 
(PUS). 

(h)  While;  elrum  steerage;  is  neet  a|e)ereepriale; 
leer  laleeerateeriees.  e:he;mie:al  sleeeekreeeems  may 
|eure:hase;  elrum  epxmlitiees  eef  seelveents  useeel  in 
high  veelumees.  (ireeunel  iinel  leeenel  the;  elrum 
iinel  re;e:e;iving  veesseel  wheen  transfeerring 
flammalele;  liejuiels  freem  a  elrum  lee  jereeveenl 
statie:  charge;  leuilelup. 

(e;)  If  e:he;mie:als  freem  e:eemnx;re:ial  seeure:e;s 
are;  reepexekageeel  inlee  Iransfeer  vosseels.  the;  neew 
e:eentaine;rs  sheeulel  lee;  laleeeleeel  with  all 
eesseenliid  infeermalieen  een  the;  eerigineil 
e:eenlaine;r. 

Shipping  (Aidiuicdls:  Oidgeeing  e:he;mie:al 
shi|eme;nts  must  meeeet  all  a)e])lie;alele; 
Deejearlnxent  eef  Transpeertatieen  (DOT) 


reeguliitieens  anel  sheeulel  lee;  aidheerizeeel  aixl 
heinelleeel  ley  the;  inslilidieenal  shippeer. 

‘.i.  Waste;  Miiuiigeemeenl 

A  waste;  mim<ige;ieie;nl  |ehm  sheeidel  lee;  in 
ielae:e;  lee;feere;  weerk  leeegins  een  any  hiheerateery 
iie:livily.  The;  jelan  sheeulel  idilize;  the; 
feelleewing  hie;nire:hy  eef  ]enx:lie:e;s: 

(ii)  l<e;ehx:e;  Wiisle;  seeure:e;s.  The;  he;st 
a|ejereeae:h  lee  minimize;  weisle;  ge;ne;ratieen  is  ley 
re;ehx;ing  the;  se:ale;  eef  eepeeralieens.  re;elue:ing  its 
feermatieen  eluring  eepeenitieens.  anel.  if  jeeessilele;. 
sulesliluting  le;ss  hciz.ireleeus  e:he;mie:als  leer  ei 
|eeirlie:ul<ir  eepeereitieen. 

(le)  Keeu.se;  sui’ielns  male;rials.  Onlv  the; 
anxeuni  eef  mateerial  ne;e:e;ss!irv  leer  ;m 
e;xpe;rinx;nl  sheeulel  he;  ]eure:hii.se;el.  anel.  if 
peessilele;.  male;rials  sheeulel  he;  re;use;el. 

(e;)  Ke;e:ye:le;  waste;.  If  waste;  e:imneet  lee; 
pre;ve;nle;el  eer  minimizeeel.  the;  eerganizalieen 
sheeulel  e;eensiele;r  re;e:ye:ling  e:he;mie:als  lh;it  e:an 
lee;  safe;ly  re;e:eeve;re;el  eer  useeel  as  fueel. 

(el)  Disjeeese;  eef  weisle;  ]eree|ee;rly.  Sink 
elisjeeesiil  may  neet  lee;  cijepreepriate;.  Preepeer 
waste;  elispeesal  meelheeels  ine:hxle;  ine;ine;ralieen. 
tre;alme;nl.  anel  hmel  elispeesal.  The; 
eergcinizalieeiTs  eenvireenmeenlal  heealth  anel 
safeety  (PUS)  eeffie:e;  sheenid  lee;  e:eensulle;el  in 
eleeteermining  whie:h  meelheeels  are;  iip]eree|eriale; 
leer  eliffeereent  tyjeos  eef  waste;. 

CdUdction  (ind  Slordf’d  of  Wdslr: 

(ii)  (ihe;mie:al  waste;  sheeidel  lee;  ae:e:umul:ile;el 
at  eer  neeiir  the;  peeini  eef  geeneeralieen.  uneleer  the; 
eeeenlieel  eef  laleeerateerv  weerkeers. 

(le)  I'iix:h  Wiisle;  type;  sheeulel  lee;  sleere;el  in  a 
e:eempalilele;  e:eentaine;r  |ee;neling  Ininsfe;!'  eer 
elispeesiil.  Waste;  e:e;ntinne;rs  sheeulel  he;  e:le;arlv 
hilee;le;el  iinel  ke;pt  .se;ide;el  whe;n  neet  in  use;. 

(e;)  lne;eem|eiililele;  waste;  lype;s  sheeulel  lee; 
ke;]et  se;|eiiriile;  lee  eensure;  llxil  heeid  geeneeralieen. 
giis  eeveelulieen,  eer  iineelheer  reeaeilieen  eleeees  neet 
eee;e:nr. 

(el)  Waste;  e:eentaine;rs  sheeidel  lee;  seegreegaleeel 
ley  heew  Iheey  will  lee;  maniigeeel.  W'asle; 
e:eenliiine;rs  sheeulel  lee;  sleereeel  in  a  eleesignaleeel 
leee;alieen  Ihiil  eleeees  met  inleerfeere;  with  neermal 
laleeerateery  ee]ee;ralieens.  Vhenlilaleeel  steenige;  anel 
se;e:oneliiry  e:eenliiinnx;nl  may  lee;  iip]eree]eriiile; 
leer  e:e;rtiiin  waste;  lypees. 

(e;)  Waste;  e:eenlaine;rs  sheeulel  lee;  cleearlv 
laleeeleeel  iinel  keejet  seealeeel  wheen  neet  in  usee. 
Laheels  sheeulel  incluele;  the;  ae;e:innulalieen  start 
elate;  anel  hazarel  warnings  as  aiepreejeriate;. 

(f)  Neen-eexpleesive;  e;le;e:lrie:al  systeems. 
greeuneling  anel  leeeneling  leeetweeeen  I'leeeers  anel 
eeeenlaineers.  anel  neen-s]earking  e;eenelue:tive; 
I'leeeers  anel  e:eentaine;rs  sheeulel  lee;  useeel  in  the; 
eeeentral  waste;  ae:e:umulatieen  areea  tee  minimize; 
fire;  iinel  e;x)eleisieen  hazarels.  Pire;  siipjereessieen 
systeems.  sjeeeeeializeeel  veenlilatieen  svsieems.  anel 
elikees  sheeulel  lee;  instiilleeel  in  the;  e:e;ntral  waste; 
ix;e:umulatieen  areea.  Waste;  maniigeemeenl 
weerkeers  sheeulel  lee;  tniineeel  in  |eree]ie;r  waste; 
hanelling  preee:e:elure;s  iis  weed  as  e:eenlinge;ne:y 
pliuming  anel  e;me;rge;ne;y  reespeensee.  Tniineeel 
hiheerateery  weerkeers  nxesi  familiiir  with  the; 
waste;  sheeulel  lee;  ix:live;ly  inveelveeel  in  waste; 
manageemeenl  ele;e:isieens  lee  eensure;  that  the; 
waste;  is  manageed  siifeely  anel  e;ffie:ie;nlly. 
Pngineeeering  eeeentreels  sheeulel  lee;  im|ele;nx;nle;el 
as  ne;e:e;ssiiry.  anel  |ie;rseenal  ]ereele;e:tive; 
e;e|ui|enx;nl  sheeulel  he;  weern  ley  weerkeers 
inveelveeel  in  waste;  inanageemeenl. 

4.  Ins]ee;ctieen  Preegi  iim 

Miiinle;nane;e;  anel  reegular  insiee;e:tieen  eef 
laleeerateery  e;epn]enx;nt  are;  eesseential  ]eiirls  eef 


the;  liileieraleery  safeely  preegnim.  Manageemeent 
sheeulel  |eiirlie:iieate;  in  the;  eleesign  eef  a 
laleeerateery  insieeeeetieen  )ereegram  lee  eensure;  that 
the;  faeeility  is  safe;  anel  heealthy.  weerkeers  are; 
aeleeeiuateely  Iraineeel,  iinel  |ere;pe;r  ]ereie;e;elure;s 
are;  leeeing  feelleeweeel. 

Typees  eef  insjie;e:tieins:  The;  lereegnim  sheeulel 
iixiluele;  an  ap]eree]eriale;  i:eemleinidieen  eef 
reeutine;  ins|ee;e:tieens.  seelf-auelils.  ]ereegrimi 
iiuelits.  peeeer  ins])e;e:tieens.  PlhS  inspe;e:lieens. 
anel  ins]ie;e:tieens  ley  eexteermil  eenlitios. 

Pleemeenis  eef  iin  ins]ee;e;tieen: 

(a)  lnsjie;e;teers  sheeulel  lering  a  cheeeeklisi  lee 
eensure;  that  all  issuos  are;  e;eeve;re;el  iinel  a 
e:anx;ra  lee  eleieeunxeni  issue;s  llxit  re;e|uire; 
e:eirre;e:lieen. 

(le)  ('.eenveersatieens  with  weerkeers  sheeulel 
eee:e:ur  eluring  tlx;  inspe;e:lieen.  as  theey  eean 
preeviele;  valualele;  infeermalieen  anel  allow 
insjeeeeiteers  an  eeppeertunity  lee  sheew  weerkeers 
heew  lee  fix  preeleleems. 

(e:)  Issuees  reeseelveeel  eluring  the;  ins]x;e:lieen 
sheeulel  lee;  neeteed. 

(el)  An  inspe;e:tieen  roieeert  eeeentaining  all 
finelings  anel  re;e:eemnx;nelatieins  sheeulel  he; 
jereepareeel  leer  manageemeent  anel  olheer 
appree|eriate;  weerkeers. 

(o)  Manageemeent  sheeulel  feelleew-uje  een  the; 
in.spe;e:lieen  lee  eensure;  that  all  e:eerre;e:tieens  iire; 
im]ele;nx;nle;el. 

.5.  Me;elii:al  Ceensullidieen  anel  Pxiiminatieen 

The;  eenijeheyeer  must  preeviele;  all  e;m]eleeve;e;s 
whee  weerk  with  hazareleeus  e:he;mie:iils  an 
ee|ipeerlunity  tee  re;e:e;ive;  meeelieeal  alleentieen. 
ineelneling  any  feelleew-up  eexiiminiitieens  that 
the;  eexiimining  |ehv.sie:iiin  eleeteerniiixes  lee  lee; 
ne;e:e;ssiiry.  whoneeveer  an  eemjeleeyeee;  eleeveeleeps 
signs  eer  sympleems  iisseee:iide;el  with  ii 
haziireleeus  e:he;mie;al  lee  whie;h  the;  eempleeyiee; 
niiiy  have;  leeeeen  eexpeeseeel  in  the;  laleeerateerv.  If 
ill!  e;m]eleeye;e;  e;ne;eeunle;r.s  a  sieill,  leeiik. 
eexieleesieen  eer  eelhe;r  eee:e:urre;ne;e;  reesulting  in  the; 
likeeliheeeeel  eef  a  hazareleeus  eexjeeesure;.  the; 
iiffe;e:te;el  e;mpleeye;e;  must  lee;  preeviele;el  an 
eejepeerinnily  leer  a  nx;elie:al  e:eensullation  ley  a 
lie:e;nse;el  physie:ian.  All  me;elie;iil  eexamiiiidieens 
anel  e:eensultalieens  must  lee;  iee;rfornx;el  ley  eer 
uneleer  the;  elire;e:l  supeervisieen  eef  a  lie:e;nse;el 
physie:iiin  iinel  must  lee;  preevieleed  witheeut  e;eest 
tee  the;  eemieleeyeeo.  witheeut  loss  eef  jeay  anel  at 
a  reeaseenalele;  time;  iinel  ]eliie:e;.  The;  ieleentdy  eef 
the;  hazareleeus  clxemieeal.  a  ele;se:riptieen  eef  the; 
ine:iele;nt.  anel  any  signs  anel  sym|eleems  llial 
the;  e;mpleeye;e;  may  e;x]ee;rie;ne:e;  must  lee; 
re;laye;el  tee  the;  physie:iiin. 

(>.  Ke;e;eerels 

All  ix:ciele;nt.  fiilaldy.  illneess.  injury,  anel 
nx;elie:iil  re;i;eerels  anel  eexjeeesure;  meendeering 
re;e;eerels  must  lee;  reeliiiixeel  ley  the;  insldidieen  in 
iie:e:eerelinx:e;  with  the;  re;epiire;nx;nls  eef  slate; 
anel  feeeleeral  reeguliitieens  (se:e;  2!)  C'.PK  part  15)04 
iinel  <5  15)10.14.^0(1)).  Any  eexpeesure; 
meendeering  reesulls  must  lee;  jereevieleeel  lee 
iiffe;e:te;el  laleeerateery  stiiff  witliin  1.5  weerking 
elavs  afleer  re;e:e;i|et  eef  the;  reesulls  (25)  (iPR 
15)'l0.14.50(el)(4)). 

7.  .Signs 

PreemineenI  signs  eef  the;  feelleewing  lypees 
sheeulel  lee;  jeeesleeel; 

(ii)  Pme;rge;ne:y  le;le;|eheene;  nuinleeers  eef 
e;nx;rge;ix:y  peerseenneel/faieilitios.  supeerviseers. 
anel  laleeerateery  weerkeers; 

(le)  Leeceatieen  signs  leer  safeelv  sheeweers. 
eeyeewash  statieens.  eetheer  safeely  anel  first  iiiel 
e;epii|eme;nt.  anel  eexils:  anel 
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(t:)  Warnings  at  arnas  or  (H)ni|)innnl  wluirn 
spiuaal  or  nnnsnal  liazards  oxist. 

8.  .S))illsan(l  Ai:(;i(ionls 

Hcilbn;  Ixiginning  an  (!X]M!riin(!nt.  know 
voiir  lacililv's  policios  and  ])ro(:(!dnr(;s  ibr 
liow  to  liandl(!  an  acoidiMital  rdoasi;  ol  a 
lia/.ardons  snl)slan(:o.  a  s])ill  or  a  lin;. 
liiiKJrgtaicy  rnspoiisc!  planning  and  training 
an;  os|)i!(;iallv  important  wlum  working  witli 
higlily  toxic  coni|ionnds.  liincrgcncy 
loloi)liono  ninnl)crs  sliould  lx;  postcul  in  a 
])roinin(!nt  area.  Know  tin;  location  ol  all 
salbty  (H|nipinont  and  the  inxirest  liri;  alarm 
and  telephoiM!.  Know  who  to  notily  in  tin; 

(iveni  ol  an  (muirgency.  He;  pre|)ared  to 
|)rovide  basic  (!mergeiu:y  tnuitment.  Kee]) 
your  co-workers  inibrmed  ol'yoiir  activities 
so  th(!y  can  rcispond  a])i)ropriately.  .Safety 
(Hpiipmcmt.  including  spill  c:ontrol  kits,  safely 
shields,  fire  safely  e!e|ni])ment.  1’1’h.  safety 
showejrs  and  eyenvasli  units,  and  e!me?rgene:y 
eHpn|)me!nt  should  he  aviiilahle  in  well- 
markeut  highly  visible  loe:ations  in  all 
elieanieial  lahoratoricis.  The  laboratory 
snpeirvisor  or  CIK)  is  reisiionsihUi  for  eaisnring 
that  all  pejrsonnel  are;  aware;  of  the  loe;atiems 
of  fire;  e;xtinginshe;rs  and  are;  trained  in  their 
use;.  Afle;r  an  e;xtinguishe;r  has  hee;n  us(;d. 
ele;signate;el  pe;rsonn(;l  must  j)rom])tly 
i'e;eli:irge;  or  re;|)lae:e;  it  {2t)  (’.h'R 
1910.1.^7(e:){4)).  The;  laboratory  supe;i  visor  or 
(lit)  is  also  responsible;  for  e;nsnring  pro))e;r 
training  and  providing  snp])le;me;ntary 
(Hpnpme;nt  as  ne;e;cle;el. 

.Spe;elal  ceire;  must  he;  ns(;el  whe;n  handling 
solutions  of  elie;mie:als  in  syring(;s  with 
n(;(;elle;s.  Do  not  ix;e;ai)  ne;e;dle;s.  e;si)e;e;ially 
whe;n  they  have;  h(;e;n  in  e:ontael  with 
eliemicals.  Ke;niove;  the;  ne;e;elh;  and  elise:arel  it 
innne;eiiate;ly  idte;r  use;  in  the;  ap])ro])riale; 
sharjis  e;e)nt<nne;rs.  Hhmt-tip  m;e;elle;s  are; 
available  from  a  nnmhe;r  of  e:omme;re:ial 
.se)nre:e;s  and  shoidcl  he;  nse;el  unless  a  shar|) 
n(;e;elle;  is  re;e|nire;el  to  pnnelnre;  rnhh(;r  se;])ta 
or  for  snhe:ntane;ous  inic;elion. 

For  nnattende;ei  ope;ratie)ns.  laboratory 
lights  should  he;  left  on.  and  signs  shoidel  he; 
posted  to  iele;ntifv  the;  nature;  of  the; 
e;xpe;rime;nt  and  the;  hazardous  suhstane:e;s  in 
use;.  Arrange;me;nts  should  he;  niiide,  if 
possible;,  for  e)the;r  workers  to  pe;rioelie:allv 
insp(;el  the;  o|}(;ratie)n.  Information  should  he; 
ele;arly  pe)ste;d  inelicating  whe;  te;  e:e)ntael  in 
the;  e;ve;nt  of  an  e;me;rge;ne;y.  De;])e;nding  e)n  the; 
iiiitiire  ol  the;  hazard.  s|)e;e:iiil  rules. 
l)re;e;antions.  and  alert  syste;ms  may  he; 
ne;e:e;ssary. 

t).  Training  and  Inibrmatiem 

Fe;rse)nne;l  tniining  at  all  le;ve;ls  within  the; 
orgemization.  is  e;sse;ntiid.  Ke;spe)nsihility  <mel 
;ie;e:e)nntiihility  thre)nghe)ut  the;  e)rganizatie)n 
are;  ke;y  e;le;me;nts  in  a  strong  sedely  and  he;idth 
progriim.  'The;  e;mi)loye;r  is  re;e)nire;el  to  ))rovide; 
e;mploye;e;s  with  information  eniel  training  to 
e;nsnre;  thiit  the;y  are;  a|)prise;el  of  the  hazards 
of  elie;mie;als  pre;se;nt  in  the;ir  work  :ire;a  (2!) 
CFR  l‘)ll).14.5t)(f)).  This  information  must  he; 
|)re)vicle;d  at  the;  time;  of  an  e;m])love;e;'s  initial 
assignment  to  a  work  ;ire;ii  whe;re;  hazardous 
c:he;mie:als  are;  pre;se;nt  and  prior  to 
assignme;nts  involving  new  e;xi)osure; 
situations.  'The;  fre;epie;ne:y  of  re;fre;she;r 
information  and  training  should  he; 
ele;te;rmine;el  by  the;  employer.  At  a  minimum, 
lahonitory  pe;rsonne;l  should  he;  traine;el  on 


their  facility’s  sj)e;elfie:  (HR.  me;the)ds  and 
e)hse;rviitie)ns  tiled  may  he;  nse;el  to  ele;te;el  the; 
pre‘se;ne:e;  or  re;le;eise;  of  ei  heizeirdons  elii;mie:ed 
(siieli  eis  monitoring  e:e)nelnele;el  by  the; 
e;mple)ve;r.  exndinuenis  meinitoring  ele;vie:e;s. 
visual  ap|)e;eireme;e;  eir  eieleir  eif  hazarelems 
elie;mie:eds  whe;n  l)e;ing  re;le;ase;d).  the;  physieial 
emel  he;eilth  heizaiels  eif  elie;mie:eds  in  the;  weak 
eire;a  emel  me;ans  tei  jirotceel  the;mse;lve;s  freim 
the;se;  hazarels.  'Treiine;el  laheirateiry  peersemnel 
must  kneiw  sluit-eiff  pre)e:e;dnre;s  in  e:eise;  eif  em 
e;me;rge;ne;v.  All  .SD.Ss  must  he;  maele;  eiveiileihle; 
to  the;  e;m|ile)ye;e;s. 

E.  (Ivmu'dI  Prounl liras  for  Wnrkin;^  With 
dianiicals 

'The;  risk  eif  leiheireiteiry  injnrieis  e:ein  he; 
re;elue:e;el  threingh  aele;e|neite;  treiining.  impreive;el 
e;ngine;e;ring.  geieiel  heiuse;ke;e;ping.  safe;  weirk 
]ireielie:e;  emel  )ie;rseined  he;heivieir. 

1.  (a;ne;ral  Rnle;s  ibr  Leiheireiteirv  Weirk  With 
(lie;mie:als 

(a)  Assigneiel  weirk  selie;elnle;s  sheinlel  he; 
feilleiwe;el  unless  ei  ele;vialiein  is  aulheirize;el  by 
the;  laheirateiry  supervisor. 

(h)  llnantheirizeel  exiieriments  should  not 
he;  pe;rfeirme;el. 

(e;)  Rian  safe;ty  ])reie:e;elnre;s  he;feire;  iie;ginning 
anv  ei]ie;ratiein. 

(el)  Follow  stemeleirei  ope;reiting  preie;e;elnre;s 
ed  all  time;s. 

(e;)  Alweiys  re;ael  the;  .SD.S  and  leihel  he;feire; 
using  ei  elu;mie:eil. 

(f)  W'e;eir  eipiiro|iriede;  RRF  ed  eill  time;s. 

(g)  'To  iireite;el  your  skin  from  spleishe;s. 
s|iills  and  elrijis,  edweiys  we;eir  long  pends  emel 
eleiseel-teie;  sheie;s. 

(h)  Use;  eippreipriede;  veidilediein  when 
working  with  heizeirdons  eliemicals. 

(i)  Ripetting  should  never  he;  elone:  hv 
month. 

(j)  I  leinels  sheinlel  he;  weisheel  with  soa|i  emel 
wate;r  imme;eliate;ly  eifte;r  weirking  with  emy 
lahoreiteiry  elie;micals,  e;ve;n  if  gleives  have; 
he;e;n  weirn. 

(k)  Eating,  elrinking.  smoking,  gum 
elie;wing.  a]i]ilying  eeeismetic.s.  and  teiking 
me;elie:ine;  in  leiheiredeirie;s  whe;re;  hazeireleius 
eliemieeals  are;  used  or  sleire;el  shoulel  he; 
strielly  jireihiliiteel. 

(l)  Feieid.  heve;reige;s.  e;ups,  emel  other 
elrinking  emel  e;eding  ute;nsils  should  not  he; 
steire;el  in  are;as  whe;re;  hazeireleius  elie;mie:eils 
eire;  heinelle;el  eir  steireiel. 

(m)  Laheirateiry  refrigerators.  ie:e;  elieists. 
e:eilel  reieims,  emel  ovens  should  not  he;  use;el  for 
food  storeige  or  pre;j)eirediein. 

(n)  ('.einteiel  the;  leiheireiteiry  suiie;rviseir. 
Rrine;i|ieil  lnve;.stigateir.  (IIO  eir  EILS  eiffieee; 
with  eill  .safeity  epiestieins  eir  e:one:e;rns. 

(ei)  Kneiw  the;  leieeeitiein  emel  preipe;r  use;  of 
salbty  e;e]nipme;nt. 

(p)  Maintain  situedieineil  eiweire;ne;ss. 

{e|)  Make;  eithe;rs  eiweire;  eif  s]ie;eleil  hazarels 
eisseieledeiel  with  yeinr  weirk. 

(r)  Nelify  su|ie;rviseirs  of  eliemieeeil 
se;nsitivitie;s  eir  eillergies. 

(s)  Re;]ieiit  all  injuries,  aeeelelents.  inelelemts, 
and  ne;eir  misseis. 

(t)  Unendhorize;el  |)e;rseins  sheinlel  neit  he; 
alleiwe;el  in  the;  lalieiraleiry. 

(u)  Re;])eirt  unseife;  c.onelitieins  to  the 
lahoreiteiry  supervisor  or  (IK). 

(v)  Rroiieriy  elisiieise;  of  eliemieeeil  wastes. 


Working  Alone  in  the  Laheirateiry 

Weirking  eileme;  in  ei  leilieiredeiry  is  eleingeirenis 
emel  sheinlel  he;  striedly  eiveiiele;el.  'The;re;  heive; 
he;e;n  meiny  tragic;  eic;e:icle;nts  theit  illustrede;  this 
elenige;r.  Ae:e:iele;nls  eire;  une;xpe;e;te;el  by 
ele;finitiein.  whie;h  is  why  e:eiweirke;rs  should 
alweivs  he;  |ire;se;nt.  Weirke;rs  should 
e:eieirelinate;  sche;ehile;s  tei  eiveiid  weirking  eileine;. 

1  leinsekeieping 

I  Ieiuse;ke;eping  e:em  he;l|i  re;ehic:e;  eir  e;limineite; 
ei  numhe;r  of  leiheireiteiry  heizarels.  Rreipeir 
heinse;ke;e;ping  ine:luele;s  eip|irei|nleite;  leiheiling 
emel  steireige;  eif  e:he;niic:eils.  safe  emel  reguleir 
eeleeniing  of  the;  feieeilitv,  emel  preipe;r 
arreinge;me;nt  of  lahoreiteiry  eepiipment. 

2.  Nemopeirtieeles  and  Nanomederials 

Neinei]ieirtie;le;s  emel  nenuiniederieils  heive; 
eliffe;re;nt  re;ae:tivitie;s  emel  inte;rae;tieins  with 
hioleigie:al  syste;ms  them  hulk  mede;rieils,  emel 
unelerstemeling  ami  e;x]ileiiting  lhe;.se; 
eliffe;re;ne:e;s  is  ein  aeetive;  eire;ei  eif  re;se;eire:h. 
Ileiwever.  these;  eliffe;re;ne;e;s  eilsei  mean  theit 
the;  risks  and  hazarels  eisseie:iede;d  with 
e;x]ieisure;  to  e;ngine;e;re;el  nemeimaterieils  are;  not 
well  known.  Ue;e;einse;  this  is  an  areei  of 
ongoing  re;se;eire:h.  eeonsiilt  lrusle;d  seiure:e;s  for 
the;  meist  u|i  tei  elate;  infeirmatiein  eiveiileihle;. 

Neite;  theit  the;  highe;r  re;ae;tivity  eif  many 
nemeiseeeile;  medeirials  sugge;sts  that  they  sheinlel 
he  treated  as  |ieite;ntieil  seinreees  of  ignition, 
ac.eeelerants.  emel  fuel  theit  eeeiulel  result  in  fire 
or  exjilosion.  Eeisilv  disjiersed  dr\’ 
naneimederieils  may  jieise  the;  gre;ede;st  he;eilth 
heizeirel  hi;e;enise;  of  the;  risk  eif  inheilediein. 
()|ie;redieins  inveiK  ing  these;  neineimede;rials 
ele;se;rve;  more;  edte;ntiein  emel  meire;  stringe;nt 
e:eintreils  them  theise;  where;  the  nemeimeite;rieils 
eire;  e;mhe;dele;el  in  seilid  or  suspe;nele;el  in  lieiuiel 
medrixe;s. 

(ionsiele;rediein  sheinlel  he;  given  tei  eill 
]ieissihle;  routes  of  ex|)eisure;  to  neuieiniederieils 
ine:luding  inhalation,  ingestion.  injee:tiein, 
and  dermal  e:einteie:t  (ine:hieling  eye;  emel 
nnieeeius  me;mhrane;s).  Avoid  handling 
neineimede;rieils  in  the  eipe;n  eiir  in  a  fre;e;- 
]iartie:le;  state.  Whenever  iiossihle,  handle  emel 
store;  elispersihle;  naneimede;rials.  whe;the;r 
sus)ie;nded  in  liepiids  or  in  a  dry  iieirtic.le; 
form,  in  e:lose;el  (tightly-sealed)  eeontainers. 
Unle;ss  e:utting  or  grinding  eie:e:urs, 
nemeimale;rieils  that  eire;  neit  in  a  free;  form 
(ene:apsuleite;el  in  a  solid  or  a  naneieeomposite) 
typie:ally  will  not  re;e]nire;  e;ngine;e;ring 
e:ontreils.  If  a  synthesis  is  he;ing  ])e;rfeirme;el  to 
e:re;eite;  nemomederials,  it  is  not  enough  to  onlv 
eeeinsieler  the;  final  material  in  the;  risk 
eisse;ssme;nt.  hut  eeeinsieler  the;  hazardous 
pro]ie;rtie;s  of  the;  iire;e:urseir  mede;rieils  as  we;ll. 

'Tei  minimize;  laheirateiry  perseinne;! 
e;x])eisure;.  eeoneluct  emy  weirk  theit  e:oulel 
ge;ne;reiti;  e;ngine;e;re;el  nemopeirtieeles  in  em 
eneelosure;  that  eipe;reite;s  at  a  negeitive  pressure 
elifibrentieil  e:eim|ieired  tei  the;  laheirateiry 
lie;rseinne;l  hreeithing  zeine;.  Limiti;el  eleda  e;xist 
regarding  the;  e;ffie;eic.y  eif  RRE  emel  vemtileition 
systems  eigeiinst  expeisure;  to  nemeipartie:le;s. 
llowe;ve;r.  until  further  informeitiem  is 
eiveiileihle;,  it  is  pruele;nt  to  follow  stanelarel 
e:he;mie:eil  hygiene  preie:tie;e;s.  Uemelue;l  a 
hazard  e;valueitiem  to  ele;le;rmine;  RRE 
a]ipropriate;  for  the;  le;ve;l  of  hazard  ae;e:oreling 
to  the;  re;epiire;me;nts  set  forth  in  O.SIlA's 
Rersonal  Rreite;e;tive;  Eepiipment  standard  (2!) 
UFR  l?)1().i:)2). 
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a.  I  Uglily  Toxic  and  Explosivc/ltcactivc 
CluMiiicals/Malorials 

The  use  ol  higlily  toxic  and  explosive;/ 
|•(;activ(;  chemicals  and  inal(;rials  has  heen  an 
an;a  ol  growing  conc{;rn.  The  lre(|nency  of 
acad(;mic  laboratory  incidents  in  the  11. ,S.  is 
an  area  ol  signil’icant  conc(;rn  tor  the 
(luimical  .Salety  Hoard  ((iSH).  Tlu;  ('.SH 
issued  a  case  stndv  on  an  explosion  at  Texas 
Tech  llniv(;rsity  in  Lnlihock,  Texas,  wliich 
sev(;rely  injured  a  graduate;  stiiele;nt  hanelling 
ii  high-e;ne;rgy  nu;tal  e:e)ni|)e)nnel.  Sine;e;  21)01. 
the;  (iSH  has  gatlie;re;el  pre;liminary 
inldrniiitieni  eni  120  elitle;re;nt  nnive;rsity 
laheirateiry  ine:iele;nts  that  re;snlte;el  in  117 
e;vae:natie)ns,  00  injuries,  anel  thre;e;  ele;aths. 

It  is  re;e:e)mnu;nele;el  tluit  eeieli  laeality  ke;e;p 
ii  ele;taile;el  inventeiry  eit  highly  leixie; 
e'.lu;mie:als  anel  e;x])losive;/re;ae;tive  materieds. 
There;  shonlel  he;  a  re;e:orel  eit  the;  elate;  eit 
re;e:e;i]it.  anuiunt.  leie:atiein.  iinel  re;s]ieinsihle; 
inelivielnal  teir  all  acepiisitieins.  syntheseis.  and 
elisjieisal  eittheise;  e;he;mie:als.  A  physiead 
inventeiry  sheinlel  he  pe;rteirnie;el  annually  tei 
veiritv  iiedive;  inveinteiry  re;e:eirels.  Theire:  sheinlel 
he;  a  preie:e;elnre;  in  jilaea;  tei  reipeirt  seeairity 
tire;ae:he;s.  inventeiry  elise:re;pane:ie;s.  hisses, 
eliversieins.  eir  snspe;e:teel  theil'ts. 

l’reie:e;ehire;s  tor  elis|ieisal  eit  highly  teixie; 
niateirials  sheinlel  he;  e;stalilishe;el  lie;teire;  any 
e;xpe;riments  lie;gin.  jieissilily  e;ve;n  he;teire;  the; 
e:he;niie:iils  are;  eirele;re;el.  The;  preie;e;elnre;s 
sheinlel  aelelress  nieitheiels  teir  ele;e:eintamimitiein 
eitiiny  hiheiniteiry  e;epn|iine;nt  that  e;einu;s  intei 
e:eintae;t  with  highly  teixie:  e:he;inie:tds.  All 
waste;  sheinlel  he;  ae:e:ninnhite;el  in  e:le;arly 
iiihe;le;el  impe;rvieins  e:e;ntinne;rs  tlnit  iire;  steireel 
in  nnlire;akcilile;  se;e;eineiary  e:eintainnie;nt. 

Ilighlv  re;ae:tive;  anel  e;x]ileisive;  iniite;ri:ds 
tluit  may  lie;  nse;el  in  the;  hiheiniteiry  re;epiire; 
a]iiirei)iriate;  |ireie;e;elnre;s  anel  training.  An 
e;x]ihisiein  e;an  eie;e:nr  whe;n  ei  mateirial 
nnele;rgeie;s  a  rajiiel  re;ac;tiein  that  results  in  a 
vieih;nt  re;h;ase;  eitemergy.  Sne:h  re;ae:tieins  eiiin 
happem  s))e)ntane;eiusly  anel  e;an  preielnc.e 
jireissnres,  gase;s.  anel  tnmes  that  are; 
hazarehins.  .Seime;  re;age;nts  jieise;  a  risk  em 
e;eintae;t  with  the;  atme;s|ihe;re;.  It  is  |)rneh;nt 
laheirateiry  jiraeitieie  tei  use;  a  saler  alteirnative; 
wheinever  ])eissilih;. 

It  at  all  iiossihle.  snlistitnteis  tor  highly 
ae:nle;,  e:hremie;.  e;x]ihisive;,  eir  re;ae:tive 
e:he;mie:als  sheinlel  he;  e:einsieh;re;el  jirieir  to 
he;ginning  weirk  anel  nse;el  whe;ne;ve;r  jiossilile. 
4.  Chim]ire;sse;el  (his 

('.omjiresseel  gases  exjuise;  laheirateiry 
l)e;rseinne;l  teiheith  e:he;mie:al  anel  jiliysieial 
hazarels.  It  is  essential  that  these;  iire; 
meiniteire;el  teir  hiaks  anel  have  the;  prei|ie;r 
lalie;ling.  Hy  meinitoring  e;eimiire;sse;el  gas 
inventeiries  anel  elisiieising  eit  eir  reitnrning 
giiseis  teir  whie:h  theire;  is  nei  immeeliate  ne;e;el, 
the  laheirateirv  e;an  snhstanticillv  re;elni:e;  these; 
risks,  heiiiking  gas  cylinehirs  e:an  e:anse;  seirieins 
hazarels  that  may  reiepiire  an  immeieliate; 
e;vae;natiein  eit  the  areei  anel  aeitivatiem  eit  the; 
e;me;rge;ne;y  reisponse;  systenn.  Onlv 
ii|i]ireiiiriate;ly  traineiel  haznuit  re;s]ieineh;rs  may 
reisponel  tei  steip  a  hiakinggas  e:ylineh;r  nnehir 
this  sitnatiem. 

F.  Scifaty  Rccanniwinldlions — Fhysicnl 
Hazards 

Hhysie:al  hazarels  in  the;  laheirateiry  inclneh; 
e:eimlinstilile  liepiiels.  e:eimpresseel  gases. 


re;cie:tive;s.  e;xphisive;s  :inel  thimmalih; 
e:he;mie:als.  iis  we;ll  as  high  pre;ssnre;/e;ne;rgv 
|ireie:e;elnre;s,  sharp  eihje;e:ts  anel  meiving 
e;e|nipment.  Injuries  e:an  reisnil  treim  heielily 
e:einlae:l  with  reitating  eir  meiving  eihje;e:ts. 
ineihieling  me;e:hanie:iil  e;epii]ime;nt.  parts,  anel 
elevie:e;s.  l’e;rseinne;l  sheinlel  neit  we;ar  leieise- 
litting  e:leilhing.  je;we;lry.  eir  nnre;slraine;el  king 
hairareinnel  mae:hinery  with  meiving  jiarts. 

The;  {ihe;niie:al  Salety  Heiarel  has  ielemtilieiel 
the;  teilleiwing  ke;y  leisseins  teir  leiheirateirieis  tluit 
iielelress  both  physieial  anel  either  hazarels: 

(1)  Ensure;  that  re;se;iire;h-spe;e:itie:  luizarels 
iire;  e;vahuite;el  anel  then  e:eintreille;el  hy 
ile;ve;lei|iing  s|ie;e:itie:  writtem  |)reiteie:eils  anel 
tniining. 

(2)  Exiiiinel  eixisting  liiheirateiry  salety  jilans 
tei  ensure;  that  all  saleity  hazarels.  ine.lneling 
physie:al  hazarels  eit  e:he;mie:als.  are;  aelelresseiel. 

(3)  Ensure;  that  the;  eirganizatiein’s  El  IS 
eittie;e;  reiports  elire;e:lly  tei  iin  ielentitieel 
inelivielnal/eittice  with  eirganizatieinal 
antheirity  tei  inpilement  salety  impreivememts. 

(4)  De;\'e;leii)  a  ve;ritie:ation  ]ireigram  tluit 
emsnres  that  the  salety  ]irovisions  eit  the  (illH 
are;  e:eimmnnie:ate;el.  teillenveiel.  anel  e;nteire:e;el  at 
iill  leveils  within  the;  eirgiinizatiem. 

(.3)  Deie:nme;nt  iinel  e:einnnnnie:iite;  all 
liiheirateiry  ne;iir-misse;s  anel  preivieins 
ine;iele;nts  tei  trae:k  saleity.  preiviele; 
eippeirtnnities  teir  e;elne:iitiem  anel 
impreivemient  tei  elrive;  saleity  eilumges  at  the 
university. 

(0)  Manage;  the;  luizarels  imie|iie;  tei 
laheirateirv  e;he;mie:iil  re;se;are:h  in  the;  aeiaelennie: 
emvireinmemt.  Utilize;  aviiilahle;  prae:tie:e; 
guieliine:e;  that  ieleintil'ieis  iinel  ele;se:rihe;s 
me;theieleileigie;s  tei  asseiss  anel  eieintreil  luizarels. 

(7)  Writtem  saleity  preiteie:eils  iinel  training 
are;  ne;e:e;ssary  tei  nunuige;  liiheirateiry  risk. 

a.  Fnicrgancy  Planning 

In  aelelitiein  tei  laheirateiry  salety  issueis. 
liiheirateiry  pe;rseinne;l  sheinlel  he  lamiliar  with 
e;stahlishe;el  iaeiility  peilie:ie;s  anel  preie:e;ehire;s 
reigareling  e;me;rge;ne:y  situatieins.  Teipie:s  may 
ine:hiele;.  hut  are;  neit  limileiel  tei: 

(1)  Evaematiein  preie:e;elure;s — whem  it  is 
a]iprei]iriate;  anel  alteirnate  reiuteis; 

(2)  Eme;rge;ne:y  shuteleiwn  preie;e;elure;s — 
eiquijiment  shuteleiwn  anel  niateirials  tluit 
should  he;  steireiel  salely: 

(3)  Communieiatieins  eluring  an 
e;me;rge;ne;y — what  tei  e;xpe;e:t.  heiw  tei  re]ieirl. 
wheire;  tei  e:all  eir  leieik  leir  inreirnuitiem: 

(4)  lleiw  anel  when  tei  use;  a  lire; 
extinguisher; 

(.t)  Se;e:urity  issues — |ire;ve;nting  tiiilgating 
anel  nnautheirizeel  iie;e:e;ss: 

(0)  Hreiteie:ol  leir  iihse;ne;e;s  elue;  tei  travel 
re;strie:tieins  eir  illneiss: 

(7)  Sale;  prae:lic:e;s  lor  peiweir  eiutage; 

(H)  Sheilteir  in  plaeie; — when  it  is 
apiiropriale; 

(0)  lliinelling  snspie:ieius  mail  eir  jiheine; 
calls: 

(10)  Laheirateiry-s]ie;e;il'ie:  jireiloe'-eils  reilating 
lei  e;me;rge;ne:y  jilanning  anel  re;s|ieinse;; 

(11)  lliinelling  vieilemi  heihavieir  in  the; 
weirkplaeie;  anel 

(12)  I'drsl-aiel  anel  (d’R  training,  inclueling 
iinteimateel  exteirnal  eleilihrillaleir  training  if 
availahle. 

It  is  ]irnele;nt  that  laheirateiry  ]ie;rseinne;l  are; 
alsei  traineiel  in  heiw  tei  reispeinel  tei  sheirl-term. 
leing-lerm  anel  large-se;ale;  eme;rge;ne:ie;s. 


Laheirateirv  seiemritv  e:an  Jilay  a  rede  in 
re;elue:ing  the;  likeliheieiel  eif  seime;  e;me;rge;ne:ie;s 
anel  assisting  in  pre;]uiriitiein  anel  respemse;  lor 
eilheirs.  Eveiry  instilutiein.  elepartmemt.  anel 
inelivielnal  laheirateiry  sheinlel  e;einsiele;r  having 
iin  e;me;rge;ne:v  preipareielneiss  jilan.  The;  leivel 
ed  eleilail  eii  the  plan  will  vary  eleipemeling  ein 
the;  fnne:liein  eif  the;  greiii])  anel  inslilutieiiud 
planning  eiHeirls  alreiaely  in  jiliieie;. 

Emeirgeimv  iilanning  is  ii  elynamie:  preie:e;ss. 
As  jieirseinnel.  eipeinilieins.  anel  eivenls  eihange;. 
|dans  will  neieiel  lei  he;  upelateiel  anel  meielilieiel. 
Tei  eleitermine;  the;  type;  anel  level  ed 
e;me;rge;ne:y  jilanning  neieieleiel.  laheirateiry 
lierseinnel  neieiel  lei  iieii  lorm  a  vninerahilily 
asseissmeml.  Herieielic  elrills  lei  assist  in 
training  anel  eividuatiein  eif  the  e;me;rge;ne:y 
jilan  are;  re;e:eimme;nele;el  as  jiart  eiflhe  training 
jireignnn. 

II.  Finnrgnncv  Pracndinvs 

(1)  Eire;  alarm  jieilieiy.  Meisl  eirganizatieins 
use  lire;  edarins  wheinever  a  hiuleling  neieiels  tei 
he;  e;vae:uale;el — leir  iiny  reiasein.  When  a  lire; 
alarm  sounels  in  the  l'ae:ilily.  e;vae:nale; 
innneieliately  alter  exlinginshing  all 
eiejinjiment  fhimes.  C'.he;e:k  ein  anel  assist  eilheirs 
whei  may  reiejnire  helji  e;vcie:ualing. 

(2)  Emergemeiy  salety  eieiuijimenl.  The; 
I'edleiwing  sedeily  eileiments  sheinlel  he;  me;l; 

ii.  A  written  e;me;rge;ne:y  ae;liein  jilan  has 
heien  jireivieleel  tei  weirkeirs; 

h.  Eire;  extinguishers,  eyeweish  units,  anel 
saleity  shenveirs  iire;  availahle;  iinel  lesleiel  ein  a 
reiguliir  luisis;  anel 

e:.  Eire;  hlankeils.  lirsl-idel  eiejnijimeml,  lire; 
idiirms.  anel  leilejiheineis  are;  iivailahle;  iinel 
iu;e:e;ssihle;. 

(3)  (ihe;mie:al  sjiills.  Weirkeirs  sheinlel 
e:emtae:t  the;  (310  eir  EILS  eilfie:e;  leir 
inslrne:lieins  heifeire;  e:le;aning  uji  ii  e;he;mie:al 
sjiill.  All  SITS  iinel  lahel  instrue:tieins  sheinlel 
he;  fedleiweel.  anel  iijijireijiriate  El’E  sheinlel  he; 
weirn  eluring  sjiill  e:le;iuuiji. 

(4)  Ae:e:iele;nl  jireie:e;elure;s.  In  the;  eiveml  eif  an 
iie:e;iele;nl.  innneielialeilv  neitify  ajijireijiriiite; 
jieirseimuil  anel  leie;al  e;me;rge;ne:y  reisjieineleirs. 
Preiviele;  an  SDS  of  any  e;lu;mie:id  inveilveiel  lei 
the;  allemeling  jihysieiian.  (iemijileite;  an 
ae;e:iele;nl  reijieirt  anel  suhmit  it  tei  the; 
aiijireijiriale;  eiffie:e;  eir  imlivielual  within  24 
heiurs. 

(3)  Emjdeiyeie;  saleity  training  jireignim.  Ne;w 
weirkeirs  sheinlel  alteinel  saleity  training  heifeire; 
Iheiy  heigin  iiny  iie:tivitie;s.  Aelelitieiiud  Iniining 
sheinlel  he;  jirovieleiel  whem  Iheiv  iielvane:e;  in 
theiir  elutieis  eir  are;  reiejuireiel  tei  jieirform  a  tiisk 
leir  the;  first  time;.  Training  eleieiumemis  sheinlel 
he;  re;e:eirele;el  anel  nuiintaimiel.  Training  sheiulel 
ine:luele;  hiinels-ein  instrue:liein  eif  heiw  tei  use; 
siifeity  eiejuijimeml  ajijireijirialeily. 

(0)  (iemelue:t  elrills.  Priie:lie:e;  huileling 
eivae  iialiems.  ineilueliug  the;  use;  eif  alleirnale; 
reiuteis.  Priie;lie:e;  she;lte;r-in-jdae:e;.  ine:hieling 
Jilans  leir  eixlemeleiel  Slavs.  Walk  the;  iasleist 
reiute;  freim  yeiur  weirk  areiii  lei  the;  neiareisl  fire; 
alarm.  e;me;rge;ne:y  e;ye;  wash  anel  eime;rge;ne:y 
sheiweir.  I.eiarn  heiw  e;ae:h  is  aeilivaleiel.  In  the; 
e;xe:ile;me;nt  eif  an  actual  e;me;rge;ne:y.  jieieijde; 
reily  ein  what  theiy  leiiirneiel  freim  elrills. 
jiriie.lie:e;  anel  training. 

(7)  (ieintinge;ne:y  jiliins.  All  liiheinileirieis 
sheinlel  have;  leing-leirm  e:einlinge;ncy  jilans  in 
jdiieie;  (e;.g..  leir  jiimele;mie:s).  Se;he;eluling. 
weirkleiael.  niililios  iinel  alteirnate;  work  sileis 
mav  neieiel  tei  he;  e:einsiele;re;el. 
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I.  LalxmitaiT  Socurilv 

l.iilMinilory  soiairilv  lias  avolvcul  in  llin  past 
(locadn.  roilucing  tlin  likolihood  ol  soint! 
ninnrgnncios  and  assistinj;  in  ))roparati(in  and 
n;s|)()ns(!  lor  olhnrs.  Most  sncnritv  nuiasnros 
arn  liasnd  on  llio  lalioralory’s  vidnorahility. 
Risks  In  lahoralory  sncnritv  inclndn.  Inil  arn 
not  liinitnd  In; 

(1)  'rlinll  or  diversion  ol Chninicals. 
Iiiologicals.  and  radioactive  or  proprinlarv 
nialnrials.  mission-critical  or  hit>li-valun 
(Hinipninnt: 

(2)  Tliniats  Irom  activist  }>ronps: 

(a)  Intentional  release  oi.  or  ex))osnre  to. 
hazardous  materials; 

(4)  .Sal)ola}>e  or  vandalism  ol  Chemicals  or 
high-valne  ecpii|)menl: 

(5)  Loss  or  rehiase  ol  sensitive  information: 
and 

(0)  Rogue  work  or  nnanihorized  laboratory 
exiKirimenlation.  Sncnritv  svsiems  in  the 
laboratory  are  used  to  delect  and  respond  to 
a  security  breacb.  or  a  potential  security 
brtuich,  as  well  as  to  (hday  criminal  activity 
by  imiiosing  multiple  layered  barriers  of 
increasing  stringency.  A  good  laboratory 
secairity  system  will  incaease  ovmall  sahity 
for  laboratory  pcirsonnel  and  tlu;  public, 
im|)rove  emergenc:y  jireparedness  by 
assisting  with  preplanning,  and  lowcjr  the 
organization's  liabililv  bv  incorporating  mon; 
rigorous  planning,  staffing,  training,  and 
command  systems  and  imiilenumting 
(MiKTgmicy  communications  ])rolocols.  drills, 
background  checks,  c:ard  access  svsimns. 
video  surveillaiu;e.  and  other  measures.  The 
security  plan  sluudd  chuirlv  delineate 
n!.s|)onse  to  security  issues,  including  the 
coordination  of  institution  and  laboratorv 
p(!i-sonnel  with  both  internal  and  extcnnal 
respondiM's. 

***** 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Part  165 

[Docket  Number  USCG-2012-1097] 

RIN  1625-AAOO 

Safety  Zone;  Sellwood  Bridge  Move; 
Willamette  River,  Portland,  OR 

agency:  Cioast  Guard,  DHS. 

ACTION:  rnnijiorary  final  niln. 

SUMMARY:  riu;  Goa.st  Guard  is 
ostalilishing  of  a  toniporarv  safnty  zono 
around  the  Sellwood  Hridgo,  located  on 
the  VVillaniette  River  in  Portland, 
Oregon,  while  it  is  being  relocated  b(i 
feet  downriver  as  part  of  the  new 
Sellwood  Bridge  construction  project. 
This  action  is  neces.sarv  to  ensure  the 
safety  of  persons  and  vessels  transiting 
the  VVillaniette  River  in  the  vicinity  of 
the  Sellwood  Bridge  as  it  is  being 


moved.  This  .safety  zone  will  al.so  allow 
full  nianeuverahihty  for  construction 
operations  in  this  area  during  the  bridge 
movement  operation.  The  .safety  zone 
will  he  effective  for  two  day.s,  hut  will 
only  he  enforced  <is  long  as  is  necessarv 
to  complete  the  bridge  movement. 

DATES:  rhis  rule  is  effective  from  12:01 
a.m.  on  lanuary  10.  201.3  to  ll:.'i0  ]).m. 
on  lanuary  20,  2013. 

ADDRESSES:  Documents  mentioned  in 
this  preamble  are  ])art  of  docket  |l)S(iG— 
2012-1007|.  To  vi(!w  documents 
mentioned  in  this  jireamhle  as  being 
available  in  the  docket,  go  to  htip:// 

WWW. wgiihitions.gov,  type  the  docket 
number  in  the  “SEARCH”  box  and  click 
“SEARCH.”  Click  on  Open  Docket 
Folder  on  the  line  a.ssociated  with  this 
rulemaking.  You  may  al.so  visit  the 
Docket  Management  Facility  in  Room 
\V12-140  on  the  ground  floor  of  the 
Department  of  Transjjortation  VVe.st 
Building,  1200  New  jer.sey  Avenue  SE.. 
Washington,  D(i  20.'j90,  between  0  a.m. 
and  .'i  p.m.,  Monday  through  lu  idav, 
except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  (piestions  on  this  rule,  call  or 
email  Ensign  Ian  F.  McFhillips, 
Waterways  Management  Division. 

Marine  .Safety  Unit  Portland,  U.S.  Coast 
Guard;  telejthone  (.'103)  240-0310.  email 
Dl3-Sa-M- 

MSliP()RTLANI)\V\VM@uscg.iniI.  If  you 
have  (juestions  on  viewing  or  submitting 
material  to  the  docket,  call  Renee  V. 
Wright.  Program  Manager,  Docket 
Ojterations,  telejthone  (202)  300-0820. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Ac;ronyms 

OILS  nejKirtnKail  of  I loniidand  .Security 

FR  Federal  Register 

NPRM  Notice  of  Pro])osed  Rulemaking 

A.  Regulatory  History  and  Information 

The  Coast  Guard  is  issuing  this  final 
rule  without  jtrior  notice  and 
opjjortunity  to  comment  j)ursuant  to 
authority  under  section  4(a)  of  the 
Administrative  Procedure  Act  (APA)  (.I 
.'j.')3(l))).  This  provision 
authorizes  an  agency  to  issue  a  rule 
without  ])rior  notice  and  opportunitv  to 
comment  when  the  agency  for  good 
cause  finds  thiit  those  procedures  are 
“impracticable,  imneces.sary,  or  contrary 
to  the  public  interest.”  Under  ."i  U.,S.(i. 
.‘5.'j3(h)(B),  the  (ioast  Guard  finds  that 
good  cause  exists  for  not  ])uhlishing  a 
notice  of  ])roj)o.sed  rulemaking  (NPRM) 
with  res])ect  to  this  rule  because  to  do 
so  would  he  imjnacticahle  as  the  (ioast 
Guard  received  a  late  notification  of  the 
event.  The  reason  for  tlui  late 
notification  was  that  the  date  of  the 
bridge  move  could  he  .set  oidy  after  an 


exact  date  of  the  completion  of  the  two 
structures  was  established. 

Additionally,  because  of  the  complexity 
of  moving  the  bridge  in  one  piece  to 
new  abutments  and  jtiers,  the 
construction  team  could  not  reschedule 
the  move. 

Under  .'5  U..S.G.  .‘i.'j3(d)(3),  the  Goast 
Guard  finds  that  good  cau.se  exists  for 
making  this  rule  effective  less  than  30 
day.s  after  publication  in  the  Federal 
Register  because  to  do  otherwise  would 
he  im])racticahl(!  as  the  Goast  Guard 
received  a  notification  of  the  event  one 
month  jtrior  to  it.  The  bridge 
construction  i:ontractor  was  constrainetl 
by  the  com])letion  of  the  temporary 
structures  and  the  availability  of  the 
subcontractor  conducting  the  actual 
bridge  move,  .so  the  date  of  the  move 
could  not  he  established  any  earlier. 

B.  Basis  and  Purpose 

The  .Sellwood  Bridge  Move  is  jtart  of 
the  .Sellwood  Bridge  Project  to  rejtlace 
the  existing  Hti-year-old  bridge  that  is 
structurally  inadetiuate  and  functionallv 
obsolete.  The  project  includes  moving 
the  bridge  (id  feet  north  and  building 
two  temporary  .structures.  A  .safety  zone 
is  needed  to  help  ensure  the  safety  of 
persons  and  vessels  transiting  the  area 
from  anv  overhead  hazards  cntattul 
during  the  bridge  move. 

C.  Discussion  of  the  Final  Ride 

This  rule  establishes  a  safety  zone  that 
covers  the  waters  of  the  Willamette 
River,  extending  100  feet  upriver  and 
100  feet  downriver  of  the  .Sellwood 
Bridge  and  to  the  east  and  west 
.shorelines.  This  .safety  zone  prohibits  all 
ves.sel  traffic  for  the  duration  of  the 
bridge  move  with  the  excejttion  of 
emergency  vessels.  A  jtitssage  through 
the  safety  zone  for  commercial  vessels 
may  be  recpiested  with  a  four-hour 
advance  notice  through  the  Gajttain  of 
the  Port  by  contacting  the  .Sector 
Golumhia  River  Gommand  Center  at 
(.'503)  801-0211 .  or  the  Patrol 
Gommander  on  VHF  Channel  23. 

This  safety  zone  encom]ja.sses  an 
exi.sting  safety  zone  along  the  east  and 
west  shorelines  of  the  .Sellwood  Bridge 
(See  Sellwood  Bridge  Project.  Docket 
No.  U.SCG— 2012-0131),  which  was 
established  for  the  entire  duration  of  the 
construction  of  the  tiew  bridge, 
expected  to  be  completed  in  July  201. '5. 
This  .safety  zono  will  be  effective  on 
January  It)  and  20.  2013.  We  note  that 
u])on  the  ex])iration  of  this  safety  zone, 
the  .Sellwood  Bridge  Project  safety  zone 
will  continue  to  remain  in  j)lace. 

D.  Regulatory  Analyses 

We  developed  this  rule  after 
considering  numerous  statutes  and 
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executive  orders  related  to  rulemaking. 
Below  we  summarize  our  aualvses 
based  ou  these  statutes  and  execaitive 
orders. 

1.  Uegulatorv  Planning  and  Raviaw 

This  rule  is  not  a  siguificanl 
regulatory  action  under  .section  3(1)  of 
Executive  Order  12H()(),  Regulatorv 
Blauning  and  Review,  as  supplemented 
hy  Executive  Order  13.')(i3,  Improving 
Regulation  and  Regulatorv  Review,  and 
does  not  require  an  assessment  ol 
])oteutial  costs  and  benefits  under 
.section  8(a)(3)  of  Executive  Order  12880 
or  under  .section  1  of  Executive  Order 
13583.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  those 
Orders.  Although  the  safety  zone  would 
apply  to  the  entire  width  of  the  river, 
the  effect  of  this  rule  will  not  he 
significant  because;  (i)  The  .safety  zone 
is  limited  in  size;  (ii)  traffic  would  he 
allowed  to  ])ass  through  the  zone  with 
the  permission  of  the  Captain  of  the 
Fort;  (iii)  all  river  users  in  the  area  have 
been  notified  of  the  date  and  time  of  the 
temporary  closure;  and  (iv)  before  the 
activation  of  the  zone,  the  Coast  Cuard 
will  issue  maritime  advisories  widely 
available  to  users  in  the  river. 

2.  Impact  on  SnudI  Entities 

The  Regulatory  Fl(!xihility  Act  of  1880 
(RFA),  5  IJ.S.C.  (501-812,  as  amended, 
nujiiires  federal  agencies  to  consider  the 
potential  impact  of  regulations  on  small 
entities  during  rulemaking.  The  term 
“small  entities”  comprises  small 
businesses.  not-for-j)rofit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Cuard  certifies  under  5  IJ.vS.C. 
805(h)  that  this  rule  will  not  have  a 
significant  economic  im])act  on  a 
substantial  number  of  small  entities. 
Although  the  .safety  zone  woidd  apply 
to  the  entire  width  of  the  river,  this  rule 
will  not  have  a  slgnific;ant  economic 
im])act  on  a  substantial  nnmher  of  small 
entities  for  the  following  reasons;  (i)  The 
.safety  zone  is  limited  in  size;  (ii)  traffic 
would  he  allowed  to  jiass  through  the 
zone  with  the  jjermission  of  the  Captain 
of  the  Fort;  (iii)  all  known  river  users  in 
the  area  hav(;  been  notifuid  of  the  date 
and  time  of  the  temporary  closure;  and 
(iv)  before  enforcing  the  zone,  the  (ioast 
Cuard  will  issue  maritime  advisories 
widely  available  to  users  in  the  river. 

2.  Assistance  for  SnudI  Entities 
Und(;r  .set:tion  213(a)  of  the  Small 
Business  Regulatorv  Enforcement 
Fairness  Act  of  1998  (Fuh.  L.  104-121), 
we  want  to  a.ssist  small  entities  in 
understanding  this  rule.  If  the  ride 


would  affect  your  small  husine.ss, 
organization,  or  governmental 
jurisdiction  and  yon  have  (jnestions 
concerning  its  provisions  or  options  for 
compliance,  plea.se  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT,  above. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
comjiliauce  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatorv  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatorv  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency’s 
resjionsiveness  to  small  husine.ss.  If  von 
wish  to  comment  on  actions  by 
emjilovees  of  the  Coast  Guard,  call  1- 
888-R'EC-FA1R  (1-888-734-3247).  The 
Coa.st  Cuard  will  not  retaliate  against 
small  entities  that  question  or  complain 
about  this  rule  or  any  policy  or  action 
of  the  Coast  Cuard. 

4.  (Collection  of  Information 

This  rule  will  not  call  for  a  new 
collection  of  information  under  the 
Faperwork  Reduction  Act  of  1995  (44 
ll.S.C.  3501-3520). 

5.  Eederaiism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federali.sm,  if  it  has  a  suh.stantial  direct 
effect  on  the  States,  ou  the  relationship 
between  the  national  government  and 
the  .States,  or  on  the  distrihution  of 
power  and  responsibilities  among  the 
various  levels  of  goviirnment.  We  have 
analyzed  this  rule  under  that  Order  and 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

6.  Protest  Activities 

The  Coast  Cuard  respects  the  First 
Amendment  rights  of  protesters. 
Frotesters  are  asked  to  c:ontact  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  to 
coordinate  protest  activities  so  that  yonr 
message  can  lx;  received  without 
jeojiardizing  the  safety  or  security  of 
jieople,  places  or  vessels. 

7.  Unfunded  Mandates  Reform  Act 

'I’he  Unfunded  Mandates  Reform  Act 
of  1995  (2  IJ..S.C.  1531-1538)  reipures 
Fediaal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addres.ses  actions 
that  may  result  in  the  expenditure  hy  a 
.State,  local,  or  tribal  government,  in  the 
aggregate,  or  hy  the  jirivate  sector  of 
.$1  ()(),(){)(),()()()  (adjusted  for  inilation)  or 
more  in  any  one  year.  Though  this  rule 
will  not  result  in  such  an  exjienditure. 


we  do  discuss  the  effects  of  this  rule 
eksewhere  in  this  preamble. 

8.  Taking  of  Private  Propertv 

This  rule  will  not  cause  a  taking  of 
jirivate  projierty  or  otherwise  have 
taking  imjilications  under  Executive 
Order  12830.  Covernmental  Actions  and 
Interference  with  Uonstitutionally 
Frotected  Froperty  Rights. 

.9.  (Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(h)(2)  of  Executive 
Order  12988,  (iivil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

to.  Protection  of  (Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Frotection  of 
Children  from  Environmental  Health 
Risks  and  .Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

11.  Indian  Tribal  (Covernments 

This  ride  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Covernments, 
becau.se  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  (Government  and  Indian  trilxis, 
or  on  the  distrihution  of  jxiwer  and 
responsibilities  between  the  Federal 
Covernment  and  Indian  tribes. 

12.  Energy  Effects 

This  action  is  not  a  “significant 
energy  action”  under  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  .Supply, 
Distribution,  or  Use. 

13.  Technical  Standards 

This  rule  does  not  use  technical 
standards.  Therefore,  we  did  not 
consider  the  use  of  voluntary  con.sensus 
.standards. 

14.  Environment 

We  have  analyzed  this  rule  under 
Department  of  Homeland  .Seenritv 
Management  Directive  023-01  and 
(Commandant  Instruction  Ml  8475. ID. 
which  guide  the  Coast  (Guard  in 
comjilying  with  the  National 
Environmental  Foliev  Act  of  1989 
(NEFA)  (42  U.S.C.  4321-43701’).  and 
have  determined  that  this  action  is  one 
of  a  category  of  actions  that  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  This  rule  involves  the 
estahlishment  of  a  temjiorarv  safety 
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zone  around  the  Sellwood  Bridge  on  the 
Willamette  River  in  Portland.  OR.  This 
rule  is  categorically  excluded  from 
l  in  t  her  review  iimhir  paragraph  34(g)  of 
Figure  2-1  of  the  Commandant 
Instruction.  An  environmental  analysis 
checklist  sup])orting  this  determination 
and  a  (Categorical  Fxclusion 
Determination  are  available  in  the 
docket  where  indicatcul  under 
ADDRESSES.  We  .seek  any  comments  or 
information  that  may  lead  to  the 
discovery  of  a  significant  environmental 
impact  from  this  rule. 

List  of  Sidijecls  in  33  (CFR  Part  l(i5 

llarhors.  Marine  Safetv.  Navigation 
(water).  Reporting  and  recordkeej)ing 
rerpiirements.  Waterways. 

For  the  reasons  di.scussed  in  the 
preamble,  the  (CCoast  Guard  amends  33 
(CFR  part  Ki.'i  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  3:t  U..S.(’,.  1220.  1 231 ;  40  t  L.S.C. 
Cliapter  701. 3300.  3703:  .50  101. 10.5: 

33  CFK  1. 0.5-1. 0.04-1.  (i.04-0.  and  100.5; 
Pul).  L.  107-205.  no  .Slat.  2004:  DeiJarlmenl 
of  I  loineland  .Soiairitv  IDologation  No.  0170.1. 

■  2.  Add  ^  ItiS.Tl  3-238  to  read  as 
follows; 

§  1 65.T1 3.238  Safety  Zone;  Sellwood 
Bridge  Move;  Willamette  River,  Portland, 

OR. 

(a)  Location.  Tin;  following  area  is  a 
safety  zone:  All  waters  of  the  Willamette 
River  around  the  Sellwood  bridge  in 
Portland.  OR  hounded  by  a  line 
beginning  at  the  west  shoreline  north  of 
the  Sellwood  bridge  at  45°27'54"  N. 
122°4()'()1"  W;  thence  to  the  east  at 
45°27'54"  N.  122°35)'52"  W;  thence  to 
the  east  shoreline  south  of  the  .Sellwood 
bridge  at  45°27'52"  N.  122°39'4‘)"  W; 
thence  to  the  west  at  45°27'52"  N. 
122°40'()T'  W;  thence  north  along  the 
west  shoreline  to  the  point  of  origin. 

(h)  Enforccinant  Periods.  TIk;  (Coast 
(Cuard  .Sector  (Columhia  River  (Captain  of 
the  Port  will  cause  notice  of  the 
enforcement  of  this  .safety  zone  to  he 
made  by  all  apjirojiriate  means  to  effect 
the  widest  publicity  among  the  affected 
.segments  of  the  ])uj)lic  as  practicable,  in 
accordance  with  33  CCFR  185.7.  .Such 
means  of  notification  mav  include,  hut 
are  not  limited  to.  Broadcast  Notices  to 
Mariners  or  Loc;al  Notices  to  Mariners. 
The  .Sector  (Columhia  River  (Caj)tain  of 
the  Port  will  issue  a  Broadcast  Notice  to 
Mariners  and  Local  Notice  to  Mariners 
notifying  the  public  when  enforcement 
of  the  safety  zone  is  susjjended.  Upon 
notice  of  enforcement  by  the  .Sector 


(Columhia  River  (Captain  of  the  Port,  the 
(Coa.st  Guard  will  enforce  the  safety  zone 
in  accordance  with  rules  .set  out  in  this 
section.  Upon  notice  of  suspension  of 
enforcement  by  the  .Sector  (Columhia 
River  (Ca])tain  of  the  Port,  all  ])ersons 
and  vessels  are  authorized  to  enter, 
transit,  and  exit  the  safety  zone, 
consi.stenl  with  the  Navigation  Rules. 

(c)  I{(\nuIations.  iu  accordance  with 
the  general  regulations  in  §  185.23  of 
this  part,  no  pmson  or  vessel  may  enter 
or  remain  in  this  zone  unle.ss  authorized 
by  the  (Captain  of  the  Port  or  his 
designated  re])resentative.s.  To  recpie.st 
transit  through  this  zone  c:ontact  the 
.Sec:tor  G.olumhia  River  (Command  (Center 
at  (503)  881-8211,  or  the  Patrol 
(Commander  on  VHF  (Channel  23. 

Dated;  |aiiuarv  7.  2013. 

H.(C.  )onos, 

(iapldin.  V.S.  Coasl  Chiard.  Captain  of  the 
Port.  Soctor  Columbia  Hivor. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[EPA-HQ-SFUND-201 2-0738;  FRL-9772-9] 
RIN  2050-AG73 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  Revision  To  Increase  Public 
Availability  of  the  Administrative 
Record  File 

AGENCY;  Knvironmental  Protection 
Agency  (EPA). 

ACTION:  Withdrawal  of  direct  final  ride. 

SUMMARY:  Because  EPA  received 
adverse  comment,  we  are  withdrawing 
the  direct  final  rule  for  Nationed  Oil  and 
Hazardous  Snhstanccs  Pollntion 
Coniinocnev  Plan;  Revision  to  Increase 
Pnhiic  Availability  of  the  Administrative 
Record  File,  published  on  November  7. 
2012. 

DATES:  Effective  January  22,  2013,  EPA 
withdraws  the  direct  final  rule 
]nihlished  at  77  f'R  88720  on  November 
7.  2012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Melissa 
Dreyfus  at  (703)  803-8702 
(drevlus.n}elissa@e})a.oov),  U..S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20480-0002.  Mail  Code  5204P. 
SUPPLEMENTARY  INFORMATION:  Because 
EPA  receiveil  adverse  comment,  we  are 
withdrawing  the  direct  final  rule  for 
National  Oil  and  Hazardous  Substances 


Pollntion  Contingenev  Plan:  Revision  to 
Increase  Public  Availability  of  the 
Administrative  Record  File,  published 
on  November  7,  2012  (77  l-R  88720).  We 
.slated  in  that  direct  final  rule  that  if  we 
received  adverse  comment  by  December 
7,  2012,  the  direct  final  rule  would  not 
lake  effect  and  we  would  jmhlish  a 
timely  withdrawal  in  the  Federal 
Register.  We  sul).se(]uently  received 
adverse  comment  on  that  direct  final 
rule,  which  we  plan  to  addre.ss  in  a 
suhseipient  final  rulemaking  ha.sed  on 
the  parallel  |)roposed  rule  also 
inihlished  on  November  7,  2012  (77  FR 
88783).  As  stated  in  the  direct  final  rule 
and  the  jiarallel  proposed  rule,  we  will 
not  institute  a  second  comment  jieriod 
on  this  action. 

List  of  .Subjects  in  40  CFR  Part  300 

Environmental  jirotection.  Air 
pollution  control,  Ghemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Re])orting  and  recordkeeping 
re(]uirement.s,  .Sipierfund,  Water 
pollution  control.  Water  supply. 

Daliul:  laiiiuii'V  15.  2013. 

Matliy  Stanislaus, 

Assistant  Administrator.  Officf}  of  Solid  Waste 
and  Fmergenev  Res})onse. 

Accordingly,  EPA  withdraws  the 
amendment  to  40  GI<’R  3()().8()5(c), 
published  in  the  Federal  Register  on 
November  7,  2t)12  (77  1-R  88729),  as  of 
January  22,  201 3. 

|I'K  Doc.  2(n:i-()l  nil  l-'ilocl  I-IK-KI:  H:4,5  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R03-OAR-201 2-0784;  FRL-9770-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Requirements  for  Determining 
General  Conformity  of  Federal  Actions 
to  Applicable  State  Implementation 
Plans 

AGENCY;  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  a])])rove  a  revision  to  the  West 
Virginia  .Stale  Implementation  Plan 
(SIP).  The  SIP  revision  consists  of  a 
legislative  rule  adojited  by  West 
Virginia  to  amend  its  prior  general 
conformity  rule  for  the  purpose  of 
incor])orating  revisions  to  Federal 
general  conformity  reijuirements 
established  under  rules  promulgated  hv 
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FPA  in  )uly  of  2()()(i  and  in  Ai)ril  of 
2010.  El’A  is  aj)|)roving  West  Virginia’s 
SIl^  revision  to  amend  its  general 
conformity  .SIP  to  (:om])ly  with  recent 
changiJS  in  Fiuleral  general  conformity 
ixKinirements.  This  rulemaking  atlion  is 
in  accordance  with  the  re(|uirements  of 
th(!  (dean  Air  Act  ((’.AA). 

DATES:  This  rule  is  effective  on  March 
25,  2013  without  further  notice,  unless 
FPA  rec:eives  adverse  written  comment 
by  Fehrnarv  21, 2013.  If  EPA  receives 
such  comments,  it  will  publish  a  timelv 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  ])nhlic 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Submit  your  comments, 
identified  hv  Docket  ID  Number  EPA- 
R03-OAR-201 2-0784  by  one  of  the 
following  methods: 

A.  WWW. ivguIations.gov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

11.  Email:  inastro.donna@vpa.gov. 

C.  Mail:  EPA-R03-()AR-2012-0784, 
Donna  Mastro,  Acting  Associate! 

Dir(!ctor,  Office  of  Air  Program 
Planning.  Mailcode  3AP30,  U.S. 
Environmental  Protection  Agency, 
Region  111,  1050  Arch  Street. 
Philadelphia,  Pennsylvania  19103. 

D.  Hand  Dalivaiy:  A\  the  previously- 
listed  EPA  Region  HI  address.  Such 
deliveries  are  oidy  accepteid  during  the 
Docket’s  normal  hours  of  operation,  and 
special  arrangements  should  he  made 
for  deliveries  of  boxed  information. 

Instructions:  Dinict  vonr  comments  to 
Docket  ID  No.  EPA-R63-()AR-2012- 
0784.  EPA’s  policy  is  that  all  comments 
received  will  he  included  in  the  ]mhlic 
docket  without  change,  and  may  he 
made  available  online  at 
www.ivguIations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  he  (Confidential  Business 
Information  (CBl)  or  other  information 
who.se  disclosure  is  restricted  by  .statute. 
Do  uot  submit  information  that  you 
consider  to  he  (CBl  or  otherwise 
protected  through  www.ivgidations.gov 
or  email.  The  www.rvgulations.gov  Wvh 
site  is  au  “anonymous  acce.ss’’  system, 
which  means  EPA  will  not  know  your 
identity  or  c:ontact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  .send  an  email 
comment  directly  to  EPA  without  going 
through  www.ivguIations.gov,  your 
email  address  will  he  automatically 
ca])tured  and  included  as  part  of  the 
comment  that  is  j)laced  in  the  j)uhlic 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  rec:ommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 


comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification. 
EPA  may  not  he  able  to  con.sid(!r  yonr 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  anv  form 
of  encryption,  and  h(!  free  of  any  dehicts 
or  viru.ses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 
www.rvgulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  whose  di.sclosure  is 
restrictcid  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.ivguIations.gov  or 
in  hard  copy  during  normal  business 
hours  at  the  Air  Protection  Division, 

D.S.  Environmental  Protection  Agency, 
Region  111,  1()5()  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  State  submittal  are 
available  at  the  W(!.st  Virginia 
De])artment  of  Environmental 
Protection,  Division  of  Air  Quality,  001 
57th  Street  SE.,  (Charleston,  West 
Virginia  25304. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Rehn,  (215)  814-2170,  or  by  email 
at  ivlui.brian@vpa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
locating  information  in  this  preamble. 

I.  Ceiuiral  (Conluriiiily  Rcuiuirements  and 

AITecI  on  Air  Quality 

II.  West  Virginia’s  (aiiuiial  Conidrinily  SIP 

Revision 

III.  EPA  Action 

IV.  Statutory  and  Exoculivo  Order  Rciviews 

A.  OciiKiral  Rei|nir(!m(!nls 

15.  .Submission  to  (Congrciss  and  the 

Oom|)lroller  (Iiiiieral 

(C.  P(!litions  for  )udic:ial  Reviciw 

I.  General  Conformity  Requirements 
and  AtTecl  on  Air  Quality 

The  intent  of  the  general  conformity 
requirement  is  to  jjrevent  the  air  (lualitv 
impacts  of  Federal  actions  from  causing 
or  contributing  to  a  violation  of  a 
National  Ambient  Air  Quality  Standard 
(NAAQS)  or  interferiug  with  the 
purj)ose  of  a  SIP.  Under  the  (CAA  as 
amended  in  1990,  Congress  nicognized 
that  actions  taken  by  Federal  agencies 
could  affect  states’  and  local  agencies’ 
abilities  to  attain  and  maintain  the 
NAAQS.  Section  17(j(c)  of  the  CAA 
rec)uires  Federal  agencies  to  assure  that 
their  actions  conform  to  the  applicable 
SIP  for  attaining  and  maintaining 
compliance  with  the  NAAQS.  (uiiieral 
conformity  is  defined  to  apply  to 


NAAQS  estahli.shed  pursuant  to  section 
109  of  the  CAA,  including  NAAQS  for 
carbon  monoxide  (CO),  nitrogen  dioxide 
(NOt),  ozone,  particnlate  matter,  and 
sulfur  dioxide  (SOi).  Becau.se  certain 
provisions  of  .section  17()(c)  of  the  CAA 
apply  only  to  highway  and  ma.ss  transit 
funding  and  approval  actions,  EPA 
published  two  sets  of  regulations  to 
implement  section  170(c)  of  the  (]AA — 
one  set  for  transportation  conformity 
and  one  set  for  general  conformitv.  The 
Federal  General  Conformity 
Reejuirements  Rule  was  published  in  the 
November  30,  1993  edition  of  the 
Federal  Register  (58  FR  03214)  and 
codified  in  the  Code  of  I’ederal 
R(!gulations  at  40  (]FR  93.150. 

EPA  revised  the  Federal  General 
Conformity  Requirements  Rule  via  a 
final  rule  issued  in  the  April  5,  2000 
edition  of  the  Federal  Register  (71  FR 
17003).  EPA  had  promulgated  a  new 
NAAQS  July  18,  1997  (02  FR  38052) 
that  estahli.shed  a  separate  NAAQS  for 
fine  particulate  matter  smaller  than  2.5 
micrometers  in  diameter  (PM^.s).  The 
prior  coarse  particulate  matter  NAAQS 
promulgated  in  1997  pertains  to 
])articulate  matter  smaller  than  10 
micrometers  in  diameter  (PMio).  EPA’s 
2000  revision  to  the  Federal  General 
Conformity  Re(]uirements  Rule  added 
nujuirements  for  PM^..-;  for  the  first  time, 
including  annual  emission  limits  of 
PM2  ,s  above  which  covered  Federal 
actions  in  NAAQS  nonattainment  or 
maintenance  areas  would  he  subject  to 
general  conformity  applicability. 

On  April  5.  2010.  EPA  revisited  the 
Federal  General  Conformity 
Reepnrements  Rule  to  clarify  the 
conformity  process,  authorize 
innovative  and  Ilexihle  compliance 
approaches,  remove  outdated  or 
unnecessary  requirements,  reduce  the 
paperwork  burden,  provide  transition 
tools  for  imjjlementing  new  standards, 
address  issues  raised  by  Federal 
agencies  affected  by  the  rules,  and 
provide  a  better  exjdanation  of 
conformity  regulations  and  policies. 
EPA’s  April  2010  revised  rule  siinjililled 
state  SIP  re(|uirements  for  general 
conformity,  eliminating  duplicative 
general  conformity  provisions  codified 
at  40  (]FR  part  93,  ,Suh])art  B  and  40  CFR 
])art  51.  Snhpart  W.  Finally,  the  April 
2010  nwision  updated  the  Federal 
General  Conformitv  Retpurements  Rule 
to  reflect  changes  to  governing  laws 
passed  by  Congress  since  EPA’s  1993 
rule.  The  Safe,  Accountable.  Flexible, 
Efficient  Transportation  Ecjuity  Act:  A 
Legacy  for  Users  (SAFETEA-LII)  i)assed 
by  Congress  in  1995  contains  a 
provision  eliminating  the  CAA 
reepuremeut  for  states  to  adopt  general 
conformity  SlPs.  As  a  result  of 
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SAFETKA-LU.  EISA’s  April  2010  rule 
eliminated  the  Federal  regulatorv 
r(*(]uirement  for  states  to  adopt  and 
submit  general  conformity  SlPs.  in.stead 
making  submission  of  a  general 
conformity  Sll’  a  stale  option. 

II.  West  Virginia’s  (leneral  (Conformity 
SI  I*  Revision 

On  June  0.  2012.  We.st  Virginia 
submitted  a  formal  revision  to  its  SIP. 
The  .SII^  revision  submittal  consists  of 
an  amendment  to  We.st  Virginia’s 
legislative  rule  (Title  4,')  of  the 
Consolidated  Statute  of  Regulations 
.Series  35.  entitled  "Determining 
(Conformity  of  Geiuiral  Federal  Actions 
to  Ap})licable  linjilementation  Plans”) 
that  establishes  criteria  and  j)rocednres 
for  ns(!  by  Federal  agenci(!S  in 
determining  whether  a  planned  Federal 
action  conforms  to  the  applicable  .SIP 
(also  referred  to  as  "general 
conformity."  The  pnrpo.se  of  the  SIP 
revision  is  to  amend  West  Virginia's 
geimral  conformity  recjiiirements 
tbrongb  a  legislative  rule  adopted  by 
West  Virginia  for  pnrjKjses  of 
incorporating  recent  changes  made  to 
Fed(;ral  general  conformity 
nHinirements,  which  are  at  40  (CFR  Part 
93,  .Snbj)art  H  (effective  July  0.  2010). 

Tin;  .SIP  revision  submittal  includes  a 
revision  of  West  Virginia’s  1995 
legislative  rule  under  Title  45.  .Series  35 
of  the  (Code  of  .State  Rules  (45(C.SR35). 
The  revised  .State  rule  45(C.SR35.  now 
titled  “Determining  (Conformity  of 
(ameral  Federal  Actions  to  Applicable 
bn|)lementation  Ilians  (Ceneral 
(Conformity)”  with  a  .State  effective  date 
of  June  1.  2012.  has  been  u])dated  to 
iucor])orate  by  reterence  the  most  rec:enl 
Federal  gcaieral  conformity  rules  at  40 
(CFR  part  93.  .Subpart  H  that  were 
effective  June  1 . 201 1 . 

West  Virginia’s  legislative  rule  has 
also  been  updated  to  slightly  revise 
.several  definitions,  including 
“Applicable  implementation  plan”  and 
“Applicable  .SlI^.’’  Several  terms  no 
longer  used  in  45C.SR35  were  debitcul, 
including  "Director.”  "Division  of 
Environmental  Protection,”  “.State 
(lovernor,”  “.State  and  Local  Air 
Agencies.”  and  “.State  Agency.” 
Dcifinitions  wen;  added  for  the  terms 
"(Clean  Air  Act”  and  “.Secndary.”  The 
l(!gislative  rule  amending  4.5(C.SR35  al.so 
adds  re(|uirement.s  that  recpiire  a  Federal 
agency  to  make  a  determination  that  a 
Federal  action  conforms  to  the 
apjjlicable  .SIP  before  the  action  is  taken. 
In  the  event  an  action  would  result  in 
emissions  that  originate  in  more  than 
one  nonattainment  or  maintenance  area, 
conformity  mu.st  be  evaluated  for  each 
area  .se|)arately.  Finally,  a  conformitv 
determination  under  40  CFR  Part  93, 


Sub|)art  B  does  not  (!xemj)t  the  action 
from  any  other  recjuiremenls  of  the 
apj)lical)l(!  SIP,  the  CCAA,  or  the  National 
Environmental  Policy  Act  (NEPA). 

A  prior  version  of  West  Virginia’s 
general  conformity  rub;  (45(C.SR35). 
which  became  .State  effective  Mav  1, 
1995,  was  apjnoved  by  EPA  as  part  of 
the  We.st  Virginia  SIP  via  a  final  rule 
published  on  .September  5.  1995  (00  FR 
40029).  West  Virginia’s  June  0,  2012  .SIP 
revision  submittal,  which  is  the  subject 
of  this  rulemaking  action,  supersedes 
the  j)rior  aj)|)roved  West  Virginia 
general  conformity  .SIP. 

III.  EPA  Action 

EPA  has  reviewed  West  Virginia’s 
June  0,  2012  .SIP  nwision  submittal  and 
found  this  nndsion  to  Ihs  in  compliance 
with  section  170(c)  of  the  CCAA  and  with 
the  related  requirements  of  the  Federal 
Ceneral  (Conformity  Requirements  Rule, 
codified  at  40  CFR  Part  93,  Subpart  13. 
W'est  Virginia’s  .SIP  revision  serves  to 
reduce!  the  impact  of  Federal  actions 
(not  otherwise  subject  to  transportation 
conformity,  which  is  addres.sed  under  a 
separate  ])rovision  in  the  West  Virginia 
.SIP),  and  will  prevent  subject  Federal 
actions  from  causing  or  contributing  to 
a  new  violation  of  a  NAAQ.S,  interiering 
with  attainment  or  maintenance  of  a 
NAAQ.S,  or  otherwise  interfering  with 
the  West  Virginia  SIP. 

West  Virginia’s  June  0,  2012  .SIP 
revision  meets  the  recjuirenumts  .set 
forth  in  section  110  oftluitCAA  with 
respect  to  adoption  and  submission  of 
SIP  revisions.  The  ap])roval  of  West 
Virginia’s  general  conformity  .SIP 
revision  will  strengthen  the  West 
Virginia  .SIP  and  will  assi.st  the  stale  in 
comi)lying  with  Federal  NAAQS. 

Tluirefore,  EPA  is  approving  We.st 
Virginia’s  revision  to  its  general 
conformity  SIP  to  com])ly  with  the  most 
r(!cent  luideral  (Ceneral  Conformity 
Recjuirements  Ride.  EPA  is  jmblisbing 
this  rule  without  prior  proposal  because 
it  con.stitutes  a  noncontroversial 
amendment  and  EPA  anticipates  no 
adverse  comment.  However,  in  the 
“Proposed  Rules”  section  of  today’s 
Federal  Register,  EPA  is  publishing  a 
sejiarate  document  that  will  serve  as  the 
jnojiosal  to  approve  the  .SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  March  25,  2013 
without  further  notice  indess  EPA 
receives  adverse  comment  by  Februarv 
21 , 201 3.  If  EPA  receives  adver.se 
comment,  EPA  will  publish  a  timely 
witbilrawal  in  the  Federal  Register 
informing  the  ])ublic  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
jmblic  comments  in  a  subsequent  final 
rule  ba.sed  on  the  pro])osed  rule.  EPA 
will  not  institute  a  second  comment 


period  on  this  rulemaking  action.  Any 
parties  interested  in  commenting  mu.st 
do  .so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  jjaragrajib,  or  section  of 
this  rule  and  if  that  jirovision  mav  be 
.severed  from  the  remainder  of  the  rule, 
fCPA  may  adopt  as  final  those  jirovisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  CU^mval  Haqiiiiviuf^nts 

Under  the  (iAA,  the  Admini.strator  is 
reipiired  to  approve  a  .SIP  submission 
that  complies  with  the  provisions  of  the 
(iAA  and  ajijilicable  Federal  regulations. 
42  II.S.C.  741 0(k):  40  CFR  52.02(a). 

Thus,  in  reviewing  .SIP  submissions, 
EPA’s  role  is  to  ajiprove  state  choices, 
jirovided  that  they  meet  the  criteria  of 
the  (]AA.  Accordingly,  this  action 
merfdy  a])])rove.s  state  law  as  meeting 
Federal  requirements  and  does  not 
imjiose  additional  reipiirements  beyond 
those  inqiosed  by  .state  law.  For  that 
reason,  this  action: 

•  Is  not  a  “significant  regulatorv 
action”  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (58  FR  51735, 
October  4,  1993); 

•  Does  not  impo.se  an  information 
collection  burden  under  the  jirovisions 
of  the  Paperwork  Riiduction  Act  (44 
IJ.S.C.  3501  at  saq.y, 

•  Is  certified  as  not  having  a 
significant  economic  im])ac:t  on  a 
.substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
ll..S.(i.  001  at  saq.)\ 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4): 

•  Does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (04  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  ba.sed  on  health  or 
safety  ri.sks  subject  to  Executive  Order 
13045  (02  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatorv  action 
.subject  to  Executive  Order  13211  (00  FR 
28355.  May  22.  2001); 

•  Is  not  .sul)j(!ct  to  reiiuirements  of 
.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U..S.CL  272  note)  because 
aj)i)lication  of  those  reijuirements  would 
be  inconsistent  with  the  CAA;  and 

•  Does  not  jirovide  EPA  with  the 
discretionary  authority  to  address,  as 
ajiinojiriate,  disi)ro])ortionate  human 
health  or  environmental  effects,  using 
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])ra(:ti(:al)le  and  legally  permissible 
methods,  under  Executive  Order  12898 
(.'19  ER  7829,  February  18,  1994}. 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  1317.1  (8.1  FR  87249, 
November  t),  2()()()),  because  the  SIP  is 
not  approved  to  apply  in  Indian  countrv 
located  in  the  state,  and  FiPA  notes  that 
it  will  not  imj)ose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

B.  Siihiuission  to  Congress  and  the 
Com i)t roller  Ceneral 

'file  Oongressional  Review  Act,  .1 
U.S.C.  801  el  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1998,  generally  jnovides 
that  before  a  rule  may  take  effect,  the 
agency  jiromulgating  the  ride  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  Ceneral 
of  the  United  States.  EPA  will  submit  a 
rejiort  containing  this  action  and  other 
reipured  information  to  the  U.S.  .Senate, 
the  U..S.  House  of  Re])resentatives.  and 
the  Comjitroller  Ceneral  of  the  United 
.States  ])rior  to  publication  of  the  rule  in 
the  Federal  Regi.ster.  A  major  rule 
cannot  take  effect  until  80  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  .1  U..S.C.  804(2 J. 


C.  Petitions  for  Judicial  Review 

Under  section  307(1)1(1  J  of  the  CAA, 
])etitions  for  judicial  review  of  this 
action  to  a])prove  West  Virginia’s 
general  conformity  rule  must  he  filed  in 
the  United  .States  (iourt  of  Appeals  for 
the  aj)propriate  circuit  by  March  2.1, 
2013.  Filing  a  petition  for 
reconsideration  by  the  Admini.strator  of 
this  final  rule  does  not  affect  the  finality 
of  this  action  for  the  purpo.ses  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  j)etition  for  judicial 
review  may  he  filed,  and  shall  not 
po.st])one  the  effectiveness  of  such  rule 
or  action.  Parties  with  objections  to  this 
direct  final  rule  are  encouraged  to  file  a 
comment  in  response  to  the  parallel 
notice  of  proposed  rulemaking  for  this 
action  published  in  the  propo.sed  rules 
section  of  today’s  Federal  Register, 
rather  than  file  an  immediate  j)etition 
for  judicial  review  of  this  direct  final 
rule,  so  that  EPA  can  withdraw  this 
direct  final  rule  and  address  the 
txnnment  in  the  propo.sed  rulemaking. 
This  action  to  ap])rove  We.st  Virginia’s 
general  conformity  .SIP  revision  may  not 
he  challenged  later  in  proceedings  to 
enforce  its  reiiuirements.  (.See  section 
307(h)(2).l 

List  of  Subjects  in  40  UFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Uarhon  Monoxide. 


Incorporation  by  reference. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Re])orting  and  recordkeeping 
reipiirements,  .Sulfur  oxides.  Volatile 
organic  comj)ound.s. 

Datcul:  Diuiianbiir  19,  2012. 

W.C.  Karly, 

Acting  Regional  Adininislrator.  Region  III. 

40  CFR  part  ,12  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  The  authority  citation  for  part  .12 
continues  to  read  as  follows: 

Authority:  42  II..S.(;.  7401  el  seq. 

Subpart  XX — West  Virginia 

■  2.  In  §  .12.2.120,  the  table  in  jiaragraph 
(cj  is  amended  by  revising  the  heading 
of  4.1  C.SR  .Series  3.1  and  by: 

■  a.  Revising  the  entries  for  4.1-3.1-1 
through  4.1-3.1-4:  and 

■  1).  Adding  a  new  entrv  in  numerical 
order  for  45-35-5. 

The  revi.sed  and  added  text  reads  as 
follows: 

§52.2520  Identification  of  plan. 

***** 

(cl  *  *  * 


EPA-Approved  Regulations  in  the  West  Virginia  SIP 


State  citation 

Title/subject 

State 

effective 

date 

EPA  approval  date 

Additional 
explanation/ 
citation  at  40 

CFR  52.2565 

* 

* 

• 

* 

* 

• 

* 

[45  CSR]  Series  35 . 

.  Determining  Conformity  of  General  Federal  Actions  to  Applicable  Implementation  Plans  (General  Con- 

formity) 

Section  45-35-1  . 

.  General  . 

6/1/12 

1/22/13  [Insert  page  number  where 
the  document  begins]. 

Section  45-35-2  . 

.  Definitions  . 

6/1/12 

1/22/13  [Insert  page  number  where 
the  document  begins]. 

Section  45-35-3  . 

.  Requirements . 

6/1/12 

1/22/13  [Insert  page  number  where 
the  document  begins]. 

Section  45-35-4  . 

.  Adoption  of  Requirements  . 

6/1/12 

1/22/13  [Insert  page  number  where 
the  document  begins]. 

Section  45-35-5  . 

.  Inconsistency  Between  Rules . 

6/1/12 

1/22/13  [Insert  page  number  where 
the  document  begins]. 

***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R06-OAR-2009-0710;  FRL-9770-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  New 
Mexico;  Infrastructure  and  Interstate 
Transport  Requirements  for  the  2006 
PM,  s  NAAQS 

AGENCY:  Knvironnuaital  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  a])j)roving  the 
subiuittal  from  the  State  of  New  Mexico 
pursuant  to  the  Clean  Air  Act  (CAA  or 
Act)  that  addresses  the  infrastructure 
elements  sj)ecified  in  the  CAA 
necessary  to  imj)lement.  maintain,  and 
enforce  the  2()()(j  fine  j)articidate  matter 
(PM2.5)  national  ambient  air  (jualitv 
standards  (NAAQS  or  standard).  The 
submittal  addresses  the  infrastructure 
elements  specified  in  the  CAA 
nece.ssarv  to  iinpleiiKmt,  maintain  and 
enforce  the  2008  PM^.s  NAAQvS.  We  find 
that  the  current  New  Mexico  Slate 
lmj)lementation  Plan  (SIl’)  contains  the 
infrastructure  ehmients  for  the  2000 
PM2.5  NAAQS. 

DATES:  This  final  rule  is  effective  011 
Fehruarv  21 . 201 3. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EI^A-ROO-OAR- 
2000-0710.  All  documents  in  the  docket 
are  listed  in  the  www’.woiihitions.gov 
index.  Although  listed  in  the  index, 
.some  information  is  not  publicly 
available,  e.g.,  CBl  or  other  information 
who.se  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
coi)yrighted  material,  will  he  j)ul)liclv 
available  only  in  hard  cojjy.  l’ul)licly 
available  docket  materials  are  available 
either  electronically  in 
i\'\\i\'.r(!}’ul(ttions.gov  or  in  hard  coj)y  at 
the  Air  Planning  Section  (Ol’D-L), 
Environmental  I’rotection  Agency.  144.'i 
Ross  Avenue.  Suite  700,  Dallas,  Texas 
7.5202-2733.  The  file  will  he  made 
available  by  aj)pointment  for  })uhlic 
iu.si)ection  in  the  Region  0  FOIA  Review 
Room  between  the  hours  of  8:30  a.m. 
and  4:30  j).m.  weekdays  except  for  legal 
holidays.  (Contact  the  person  listed  in 
the  FOR  FURTHER  INFORMATtON  CONTACT 
])aragra])h  below  or  Mr.  Hill  Dee.se  at 
214-00.5-72.53  to  make  an  appointment. 
If  possibh;,  please  make  the 
appointment  at  least  two  working  days 
in  advance  of  your  visit.  There  will  he 
a  fee  of  15  cents  ])er  i)age  for  making 
photoco])ie.s  of  documents.  On  the  day 
of  the  visit,  please  check  in  at  the  EPA 


Region  0  recej)tion  anxi  at  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas. 

FOR  FURTHER  tNFORMATION  CONTACT:  Mr. 
johu  Wals(;r,  Air  Planning  Section 
(OPD-L).  Environmental  Protection 
Agency,  Region  0,  1445  Ross  Avcmue, 
Suite  700.  Dallas.  T(!xa.s  75202-2733. 
tehiphone  214-005—7128;  fax  number 
214-005-0702;  email  addre.ss 
walsei.  john@epa.gov. 

SUPPLEMENTARY  tNFORMATION: 
riiroughout  this  docuuKuit,  “we.”  “us.” 
and  “our”  means  EPA. 

Table  of  (Contents 

I.  llaekground 
tl.  Final  Action 

Itl.  .Statutory  and  Executive  Order  Review.s 

I.  Bac:kgroiind 

The  background  for  today’s  action  is 
discussed  in  detail  in  our  October  12. 
2012  propo.sal  (77  F’R  02101).  In  that 
notice  we  projiosed  to  aj)prove  the 
submittal  from  Ncnv  Mexico  that 
addresses  the  infrastructure  elements 
specified  in  the  CAA  section  110(a)(2). 
neces.sarv  to  implement,  maintain,  and 
enforcj;  the  200()  PMi.s  standards.  'I'he 
submittal  is  dated  June  12.  2000.  We 
])ro|)o.sed  to  find  that  the  following 
section  110(a)(2)  elements  an;  contained 
in  the  current  New  Mexico  SIP  and 
|)rovide  the  infrastructure  for 
implementing  the  2000  PM,  5  standards: 
Emi.ssion  limits  and  other  contrt)! 
measures  (section  110(a)(2)(A));  ambient 
air  cpiality  monitoring/data  system 
(.section  110(a)(2)(H));  the  program  for 
enforcement  of  control  measures 
(.section  110(a)(2)((3):  international  and 
interstate  pollution  abatement  (section 
1 10(a)(2)(D)(ii));  ade(]uate  resources 
(.section  110(a)(2)(E));  stationary  source 
monitoring  system  (.sec:tion  1 10(a)(2)(F’)); 
emergency  power  (section  1 10(a)(2)(C)); 
future  SIP  revisions  (section 
1 10(a)(2)(H));  consultation  with 
government  officials  (section 
T10(a)(2)(J));  public  notification  (section 
110(a)(2)(J));  prevention  of  significant 
ileterioration  (PSD)  and  visibility 
protection  (.section  1 10(a)(2)()));  air 
(luality  modeling  data  (section 
1 10(a)(2)(K));  jjermitting  fees  (.section 
1 10(a)(2)(L));  and  consnltation/ 
particijiation  hv  affected  local  entities 
(.section  110(a)(2)(M)). 

In  addition,  we  jnoposed  to  find  that 
New  Mexico  has  adecpiately  addressed 
one  of  the  four  re(|uired  elements  (or 
prongs)  of  CAA  .section  1  l()(a)(2)(D)(i). 
the  element  which  recpiires  that  the  SIP 
jjrohihit  air  emissions  from  sources 
within  a  .state  from  interfering  with 
measures  required  to  j)revent  significant 
deterioration  of  air  (piality  in  any  other 
state.  We  are  determining  that  emissions 


from  sources  in  New  Mexico  (excluding 
Hernalillo  County  and  Indian  country) 
do  not  interfere  with  measunjs  to 
prevent  significant  deterioration  of  air 
(jualitv  in  any  other  .state  for  the  2000 
PM,  s  NAAQS  (CAA  .section 
110(a)(2)(D)(i)(ll)). 

Our  October  12,  2012  jnojjo.sal 
jirovides  a  (hitailed  d(;scri|)tion  of  all 
relevant  submittals  and  the  rationale  for 
EPA’s  ])ro])o.s(!d  actions.  tog(!ther  with  a 
discussion  of  the  ojqjortunity  to 
comment.  The  i)uhlic  comment  jxaiod 
for  this  action  cIoschI  on  November  13, 
2012,  and  we  did  not  receive  any 
comments.  In  a  sejjarate  concurrent 
action  also  dated  October  12,  2012,  EPA 
])roj)o.sed  ajjjjroval  of  SIP  revisions  that 
revised  the  state’s  PSD  and 
Nonattainment  New  Source  Review 
(NNSR)  jjermitting  regulations  to 
addre.ss  the  r(!(juir(!ment.s  n(;cessarv  to 
imjjlement  the  2000  PM,s  NAAQS  (see 
Docket  ID  EPA-ROO-OAR-201 1-033). 
That  action  will  he  finalized  on  or 
before  this  final  action  to  allow  full 
a|)|)roval  of  the  CAA  section  110(a)(2)(c) 
infrastructure  nKjuirements. 

II.  Final  Action 

We  are  a])|)roving  the  submittal 
])rovid(!d  by  the  State  of  N(nv  Mexico  to 
demonstrate  that  the  Ncnv  Mexico  SIP 
nnuits  the  infrastructure  elements  for  the 
200()  PM, ,5  NAAQS  listed  below; 

Innission  limits  and  other  control 
iiKiasures  (110(a)(2)(A)  of  the  Act); 
Ambient  air  (jualitv  monitoring/data 
.sy.st(;m  (110(a)(2)(H)  of  the  Act); 
Program  for  (inforceimmt  of  control 
measures  (110(a)(2)(C)  of  the  Act); 
Interstate  and  international  transj)ort 
(110(a)(2)(D)(ii)  of  the  Act); 

Ad(Kjuate  resources  (110(a)(2)(E)  of  the 
Act); 

Stationary  source  monitoring  system 
(110(a)'(2)(F)  of  the  Act); 

Emergency  jjower  (110(a)(2)(C)  of  the 
Act); 

Future  SIP  revisions  (110(a)(2)(H)  of  the 
Act); 

Considtation  with  government  officials 
(110(a)(2)(J)  of  the  Act); 

Public  notification  (110(a)(2)(J)  of  the 
Act); 

Prevention  of  significant  deterioration 
and  visibility  jjrotection  (1 10(a)(2)()) 
of  the  Act); 

Air  (jualitv  modeling  data  (1 10(a)(2)(K) 
of  the  Act); 

P(;rmitting  fees  (110(a)(2)(E)  of  the  Act); 
and 

Consultation/jjarticijjation  by  affected 
local  (iiitities  (110(a)(2)(M)  of  the  Act). 
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VVe  are  a|)j)roving  the  portion  of  the 
New  Mexico  submittal  that  addresses 
the  nKjuirement  of  section 
(ll())(a)(2)(D)(i)(II)  of  the  Act  that 
emissions  from  sources  in  New  Mexico 
do  not  interfere  with  measures  niqnired 
in  the  SIP  of  any  other  state  under  part 
(]  of  the  Act  r(!garding  PSD  for  the  2()(Hi 
I^M2.5  NAAQS. 

EPA  is  a])proving  these  revisions  in 
accordance  with  section  110  and  j)art  Ci 
of  the  Act  and  EPA’s  regulations  and 
consistent  with  EPA  guidance.  EPA’s 
approval  does  not  extend  to  areas 
within  Indian  conntrv  as  defined  in  18 
U.S.C.  Section  11.11.  EPA,  or  eligible 
Indian  tribes,  as  a))j)ropriate.  will  retain 
jurisdiction  and  responsibilities  under 
the  (dean  Air  Act,  Section  110  within 
Indian  country. 

III.  Statutory  and  Executive  Order 
Reviews 

Under  the  Clean  Air  Act,  the 
Administrator  is  reciuired  to  a])prove  a 
SIP  submission  that  com])lies  with  the 
provisions  of  the  Act  and  a])plicahle 
Federal  regulations.  42  U.S.C.  741 0(k): 
40  ("FR  .'52.02(a).  I’hus,  in  reviewing  .SIP 
snhmi.ssions,  EPA’s  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act. 
Accordingly,  this  action  merely 
aj)prove.s  state  hnv  as  meeting  Imchnal 
re(]uirement.s  and  does  not  impose 
additional  recpiirements  beyond  tho.se 
imposed  by  state  law.  For  that  rea.son. 
this  action: 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review'  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (.'58  FR  .'5173.1, 
October  4,  1993); 

•  Does  not  impo.se  an  information 
collection  burden  under  the  provisions 
of  the  Pai)erwork  Reduction  Ac.t  (44 
U.S.C.  3101  etseq.]; 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (1 
U..S.C.  001  ef  seq.)-, 

•  Do(!s  not  contain  any  unfunded 
mandate  or  significantly  or  unicpiely 


affect  small  governments,  as  described 
in  th(!  Unfunded  Mandates  Reform  Act 
of  1991  (Pill).  L.  104-4); 

•  Does  not  have  Federali.sm 
imjilications  as  specified  in  Executive 
Order  13132  (04  FR  43211,  Angu.st  10. 
1999): 

•  Is  not  an  economicallv  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13041  (02  FR  19881,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (00  FR 
28311,  May  22,  2001); 

•  Is  not  subject  to  reipiirements  of 
section  12(d)  of  the  National 
'rechnology  Transfer  and  Advancement 
Act  of  1991  (11  U..S.(].  272  note)  because 
a])j)licatlon  of  those  reipiirements  w'ould 
he  inconsistent  w'ith  the  Clean  Air  Act: 
and 

•  Does  not  jirovide  EPA  w'ith  the 
discretionary  authority  to  address,  as 
apju’ojiriate,  di.s])roportionate  human 
health  or  environmental  effects,  using 
prai.ticahle  and  legally  jiermi.ssihle 
methods,  under  Executive  Order  12898 
(19  FR  7029,  Fehruary  10.  l‘)94). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  hv 
Executive  Order  13171  (01  FR  07249, 
November  9,  2()()()),  because  the  .SIP  is 
not  approved  to  ajipiy  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 
it  w'ill  not  imiiose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law'. 

The  (Congressional  Review  Act.  1 
U.S.C.  801  e;t  .s'w/..  as  added  by  the  Small 
Busine.ss  Regulatory  Enforcement 
Fairness  Act  of  1990,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  rejiort,  w'hich  includes  a 
cojiy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comjjtroller  Ceneral 
of  the  United  .States.  EPA  will  submit  a 
rejiort  containing  this  action  and  other 
required  information  to  the  U..S.  .Senate, 
the  U.S.  Hou.se  of  Rejiresentatives,  and 
the  Comjitroller  Ceneral  of  the  United 
.States  jirior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  00  days  after  it 


is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  ride"  as 
defined  by  1  U..S.C.  804(2). 

Under  section  307(h)(1)  of  the  CAA, 
petitions  for  judicial  review'  of  this 
action  must  he  filed  in  the  United  .States 
(Court  of  Apjieals  for  the  ap])ropriate 
circuit  by  March  21,  2013.  Filing  a 
petition  for  reconsideration  by  the 
Admini.strator  of  this  final  ride  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review'  nor  does  it 
extend  the  time  w'ithin  which  a  petition 
for  judicial  review'  may  he  filed,  and 
.shall  not  po.stjKine  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
he  challenged  later  in  proceedings  to 
enforce  its  requirements.  (.See  .section 
3()7(h)(2).) 

List  of  Subjects  in  40  (CFR  Part  52 

Environmental  protection.  Air 
jiollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxides.  Ozone,  Particulate 
matter.  Reporting  and  recordkeejiing 
reipiirements.  Volatile  organic 
comjionnds. 

Daliul:  laiuiarv  3,  2013. 

Ron  (Curry, 

liagioiKil  Adininisinitnr.  Uc^ion  6. 

40  (CFR  jiart  12  is  amended  as  follow's: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  The  authority  citation  for  part  12 
continues  to  read  as  fol low's: 

Authority;  42  l!..S.(l.  7401  nl  s(hi. 

Subpart  GG — New  Mexico 

■  2.  Section  12.162()(e)  is  amended  by 
adding  a  new  entry  at  the  end  of  the 
.seconil  table  entitled  “EPA  Approved 
Nonregiilatorv  Provisions  and  Quasi- 
Regulatory  Measures  in  the  New  Mexico 
.SIP”  to  read  as  follow's: 

§52.1620  Identification  of  plan. 

***** 

(e)  *  *  * 
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ERA  Approved  Nonregulatory  Provisions  and  Quasi-Regulatory  Measures  in  the  New  Mexico  SIP 


Name  of  SIP  provision 

Applicable 
geographic  or 
nonattainment 
area 

State 

submittal/ 

effective 

date 

EPA  approval  date 

Explanation 

Infrastructure  for  2006  PM^  s 
and  Interstate  Transport  re¬ 
garding  noninterference  with 
other  states’  programs  for 
PSD  for  the  2006  PM-s 
NAAQS. 

Statewide,  except  for 

Bernalillo  County  and  In¬ 
dian  country. 

6/12/2009 

1/22/2013  (Insert  FR  page 
number  where  document 
begins]. 

Approval  for  110(a)(2)(A),  (B), 

(C) ,  (D)(i)(ll)  (PSD  portion), 

(D) (ii),  (E),  (F),  (G),  (H),  (J), 
(K),  (L),  and  (M). 

H-'R  1)(h;.  2()1:{-(H)7:U  Filwl  I-IK-KF.  H;45  mill 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R06-OAR-201 1-0033;  FRL-9770-8] 

Approval  and  Promulgation  of 
Implementation  Plans;  New  Mexico; 
Revisions  to  the  New  Source  Review 
(NSR)  State  Implementation  Plan  (SIP); 
Prevention  of  Significant  Deterioration 
(PSD)  and  Nonattainment  New  Source 
Review  (NNSR)  Permitting 

AGENCY:  Fnvironinental  Protection 
Agency  (ElY\). 
action:  Final  rule. 

SUMMARY:  EPA  is  apjmiving  revisions  to 
the  New  Mexico  SIP  to  ujidale  the  New 
Mexico  NNSR  and  PSD  SIP  permitting 
j)rograms  consistent  with  federal 
recjuirements.  EPA  finds  that  these 
revisions  to  the  New  Mexico  SIP  meet 
the  Federal  (dean  Air  Act  (the  Act  or 
(^AA)  and  EPA  regulations,  and  are 
consistent  with  EPA  policies.  New 
Mexii;o  snhmitted  the  PSD  and  NNSR 
SIP  permitting  revisions  in  two  SIP 
.snhmittals  on  June  11. 2009  and  May  23. 
2011.  EPA  is  finalizing  this  action  under 
.section  110  and  parts  (]  and  D  of  the 
Act. 

DATES:  This  final  ride  will  he  effective 
Fehrnary  21.  2013. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket  ID 
No.  EPA-K00-()AR-201 1-0033.  All 
docnments  in  the  docket  are  li.sted  in 
the  WWW. w^ulat ions. "ov  index. 
Although  listed  in  the  index,  some 
information  is  not  pnhlicly  available, 
e.g.,  (dll  or  other  information  whose 
di.sclosnre  is  restricted  hv  statute. 

(da  tain  other  material,  such  as 
i;oj)yrighted  material,  will  he  pnhlicly 
available  oidy  in  hard  copv.  Pnhliclv 
available  docket  materials  are  available 


either  electronically  at 
www.ivgnldtions.gov  or  in  hard  cojiy  at 
the  Air  Planning  Section  (OPD-L), 
Environmental  Protection  Agency,  144.'5 
Ross  Avenue,  Suite  700,  Dallas,  Texas 
75202-2733.  The  file  will  he  made 
available  by  ajijiointment  for  public 
ins])ection  in  the  Region  0  FOIA  Review 
Room  between  the  hours  of  8:30  a.m. 
and  4:30  p.m.  weekdays  exce])t  for  legal 
holidays,  (dintact  the  person  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
paragra])h  below  or  Mr.  Bill  Deiise  at 
214-(i().5-72.53  to  make  an  appointment. 
If  possible,  please  make  the 
appointment  at  least  two  working  days 
in  advance  of  yonr  visit.  There  will  he 
a  fee  of  1.5  cents  jier  page  for  making 
photocopies  of  ilocnments.  On  the  day 
of  the  visit,  please  check  in  at  the  EPA 
Region  0  reception  area  at  144.5  Ross 
Avenue.  Suite  7(K).  Dallas.  Texas  75202. 

The  State  submittal  is  also  available 
for  jinhlic  insjiection  during  official 
hnsine.ss  hours  by  appointment:  New 
Mexico  Environment  Department,  Air 
Quality  Bureau,  1301  Siler  Road, 
Building  B,  Santa  Fe,  New  Mexico 
87502. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Adina  Wiley,  Air  Permits  Section  (OPD- 
R),  Environmental  Protection  Agency, 
Region  0,  1445  Ross  Avenue,  Suite  700, 
Dallas,  Texas  75202-2733,  telephone 
214-00.5-2115;  fax  nnmher  214-00.5- 
0702;  email  address 
wiley.(tdina@o}Xi.gov. 

SUPPLEMENTARY  INFORMATION: 
Thronghont  this  document,  “we.”  "ns,” 
and  “onr”  means  EPA. 

Table  of  (dmtents 

1.  Hackgrmiiul  for  Final  Action 
li.  Final  Action 

III.  .Statutory  and  Executive  Order  Keviinvs 

I.  Background  for  Final  Action 

The  background  for  today’s  action  is 
discussed  in  detail  in  onr  October  12, 
2012  propo.sal  (77  FR  02200).  In  that 
notice  we  proposed  to  ajiprove  portions 
of  two  snhmittals  from  New  Mexico, 


dated  June  1 1 . 2009  and  May  23.  201 1 . 
that  update  the  New  Mexico 
Nonattainment  New  .Source  Review 
(NN.SR)  and  Prevention  of  .Significant 
Deterioration  (PSD)  permitting  .SIP  rules 
consistent  with  federal  re(|nirements. 
Specifically,  these  SIP  snhmittals 
address  federal  P.SD  and  NNSR 
permitting  recpiirements  promulgated  in 
EPA’s  Phase  2  8-honr  Ozone 
hn])lementation  Ride  (70  FR  71012, 
November  29,  2005),  NSR  PM^.s  Ride 
(73  FR  28321,  May  10,  2008),  PM^.s  P.SD 
Increment — .Significant  Impact  I.evels 
(.SIEs) — .Significant  Monitoring 
(Concentration  (.SM(C)  Rule  (75  FR  048()4, 
October  20,  2010)  and  Reasonable 
Possihilitv  in  Recordkeeping  Rule  (72 
FR  72007’.  December  21,  2007). 

Onr  October  12.  2012  proposal 
provides  a  detailed  descrijition  of  all 
relevant  .snhmittals  and  the  rationale  for 
EPA's  pro])osed  actions,  together  with  a 
discussion  of  the  opportunity  to 
comment.  The  public  comment  period 
closed  for  this  action  on  November  13, 
2012;  we  did  not  receive  anv  comments. 

II.  Final  Action 

EPA  is  apjjroving  jjortions  of  two 
revisions  to  the  New  Mexico  SIP 
.submitted  by  the  (Governor  of  New 
Mexico  on  June  11, 2009  and  May  23, 
2011.  EPA  has  made  the  determination 
that  the  submitted  regulations  are 
approvahle  in  accordance  with  section 
110  and  parts  C  and  D  of  the  Act  and 
EPA's  regulations,  and  consistent  with 
EPA  guidance.  EPA  is  aj)]jroving 
revisions  to  Part  74  of  the  New  Mexico 
Admini.strative  (Code  (NMA(C),  Title  20 
(Environment  Protection),  ("hajiter  2 
(Air  Quality)  exce])t  for  revisions  to 
20.2.74.303(A)  NMAC  submitted  on 
May  23,  2011.  EPA  is  ajijnoving 
revisions  to  Part  79  NMA(C.  Title  20, 
(Chaj)ter  2  submitted  on  June  11, 2009 
and  May  23.  2011. 

.Specifically,  EPA  is  ajiproving  the 
following  revisions  to  Part  74  submitted 
on  Mav  23,  2011.  These  revisions  satisfv 
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the  PMi .5  OSD  reciuirements  under 
hOA’s  May  Kh  2008  and  October  20, 

2010  final  OM2.fi  OSD  ])(!rmitting 
iin])lenu!ntati()n  rides,  and  OOA’s 
December  21,  2007  Reasonable 
Oossibility  in  Recordkee|)ing  Ride. 

•  20.2.74.7  NMAC— Definitions; 

•  20.2.74.300  NMAC— Obligations  of 
Owners  or  Operators  of  Sources; 

•  20.2.74.303  NMA(] — Ainliient 
bn|)act  Re(|nireinents; 

•  20.2.74.300  NMA(; — Monitoring 
Reiinirements; 

•  20.2.74.403  NMAC— Additional 
Requirements  for  Sources  bnjiacting 
Class  1  Federal  Areas; 

•  20.2.74.502  NMAC — Significant 
Fmission  Rates; 

•  20.2.74.503  NMA(i — Significant 
Monitoring  Concentrations; 

•  20.2.74.504  NMAC— Allowable 
PSD  Increment;  and 

•  20.2.74.505  NMAC — Maximum 
Allowable  Increases  for  (ilass  I  Waivers. 

FPA  is  apjiroving  the  following 
revisions  to  Part  79  submitted  June  11, 
2009.  These  revisions  sati.sfv  EPA’s 
November  29,  2005  Phase  2  8-bonr 
Ozone  Implementation  Ride  for 
nonattainment  areas. 

•  20.2.79.7  NMAC— Definitions; 

•  20.2.79.109  NMAC— Aiiplicability; 
and 

•  20.2.79.115  NMAC— Emi.ssion 
onsets. 

EPA  is  also  approving  the  following 
revisions  to  Part  79  submitted  May  23, 
2011.  These  revisions  satisfy  EPA’s 
PM2.5  NNSR  reipiirements  under  EPA’s 
May  10,  2008  and  October  20,  2010  final 
PM2.fi  NSR  permitting  implementation 
rules,  and  the  December  21, 2007 
Reasonable  Possibility  in  Recordkeeping 
Rule.  New  Mexico  also  made  some 
nonsnb.stantive  changes  in  2011  to 
20.2.79.109  NMAC  as  adopted  and 
submitted  in  2009,  and  we  are 
approving  these  nonsnb.stantive 
c:banges. 

•  20.2.79.7  NMAC— Definitions; 

•  20.2.79.109  NMA(]— Applicability; 
and 

•  20.2.79.119  NMAC— Tables. 

EPA  explained  in  the  jnopo.sal  for  this 
action  that  it  is  severing  the  revisions  to 
20.2.74.303(A)  NMAC  submitted  on 
May  23,  2011  relating  to  PM2,5 
significant  impact  levels  (SlLs).  ’Fbese 
revisions  are  ecinivalent  to  the 
provisions  EPA  has  reqne.sted  the  D(i 
Circuit  C.onrt  in  pending  litigation  to 
remand  and  vacate  at  40  CFR 
51.100(k)(2)  that  were  promulgated  on 
October  20,  2010,  and  contlict  with  onr 
intentions  for  the  use  of  SILs  to 
demonstrate  compliance  with  CAA 
section  l(i3(a).  (Sierra  Club  v.  EPA,  Case 
No  10-1413.  DC  Circuit).  Therefore, 
20.2.74.303  NMAC  as  adopted  by  NMED 


on  January  1.  2011,  and  SlP-approved 
by  EPA  on  July  20,  2011.  remains  the 
.SlP-ap])roved  section.  See  70  ER  43149. 
'rbe  NMED  continues  to  retain  the 
abilitv  to  implement  the  PM2..S  SILs  at 
20.2.79.119  NMAC  consistent  with 
EPA’s  interiiretation  of  CAA  section 
l()3(a).  Enrtber,  the  revisions  to 
20.2.74.303(A)  NMACi  submitted  on 
Mav  23,  2011,  will  remain  before  EPA 
for  review.  EPA  will  revisit  these 
submitted  revisions  after  the  court 
addresses  EPA’s  reijnest  for  remand 
with  vacatur  or  EPA  initiates 
rulemaking  to  revise  40  CFR 
51.100(k)(2). 

III.  Slatutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Administrator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  apjilicable  federal  regulations. 

42  IJ.S.C.  741 0(k);  40  CFR  52.02(a). 

Thus,  in  reviewing  SIP  snbmi.ssions, 
EPA’s  role  is  to  ajiprove  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  approves  state  law  as  meeting 
federal  reiinirements  and  does  not 
impo.se  additional  requirements  beyond 
those  imiio.sed  by  state  law.  F’or  that 
reason,  this  action; 

•  Is  not  a  “significant  regulatory 
action’’  subject  to  review  by  the  Office 
of  Management  and  Budget  under 
Executive  Order  12800  (58  FR  51735, 
October  4,  1993); 

•  Does  not  imiiose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
II.S.C.  3501  et  seq.y, 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
II.S.C.  001  at  seq.); 

•  Does  not  contain  any  nnfnnded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pnb.  L.  104-4); 

•  Does  not  have  F’ederalism 
imiilications  as  sjjecified  in  Executive 
Order  13132  (04  FR  43255,  Angn.st  10, 
1999); 

•  Is  not  an  economically  significant 
regnlatorv  action  based  on  bealtb  or 
safety  risks  subject  to  Executive  Order 
13045  (02  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regnlatorv  action 
subject  to  Executive  Order  13211  (00  F’R 
28355,  May  22,  2001); 

•  Is  not  subject  to  reipiirements  of 
Section  12(d)  of  the  National 
'recbnology  Transfer  and  Advancement 
Act  of  1995  (15  U.vS.C.  272  note)  because 
ajiplication  of  tbo.se  requirements  would 
be  inconsistent  with  the  CAA;  and 


•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
apjnopriate,  disproiiortionate  bnman 
bealtb  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7029.  February  10.  1994). 

In  addition,  this  rule  does  not  have 
tribal  Implications  as  specified  by 
Executive  Order  13175  (05  F’R  07249, 
November  9.  2()()()).  becan.se  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  .state,  and  EPA  notes  that 
it  will  not  imjio.se  snb.stantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regnlatorv  Enforcement 
Fairness  Act  of  1990,  generally  jirovides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  mn.st 
submit  a  rule  report,  which  includes  a 
copv  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comjjtroller  (ieneral 
of  the  United  States.  EPA  will  submit  a 
riqjort  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  ju'ior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  80  days  after  its 
is  published  in  the  Federal  Register. 

This  action  is  not  a  “major  rule;  As 
defined  by  5  U.S.C.  804(2). 

Under  .section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
apjiropriate  circuit  by  March  25,  2013. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  ride  does 
not  affect  the  finality  of  this  action  for 
the  purposes  of  judicial  review  nor  does 
it  extend  the  time  within  which  a 
petition  for  judicial  review  may  be  filed, 
and  shall  not  postijone  the  effectivene.ss 
of  such  rule  or  action.  This  action  may 
not  be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
3()7(1))(2).) 

List  of  Subjects  iu  40  CF'R  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Particulate  matter. 
Reporting  and  recordkeeping 
requirements. 

Daleil:  |amiary  3,  201.3. 

Ron  Curry, 

I  liegioiKil  Adminislralor.  lim’ion  (i. 

40  CFR  part  52  is  amended  as  follows; 
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PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  The  authoril V  citation  for  jjart  .'j2 
continues  to  read  as  follows: 

Authority:  42  II.S.C;.  7401  e/  sacj. 


Subpart  GG — New  Mexico 

■  2.  Section  52.1(i2()(c)  is  amended  by 
revising  the  entries  for  I’arts  74  and  7U 
under  the  first  table  titled  “Ntnv  Mexico 
Administrative  Code  (NMA(l)  Title  20 — 


Environment  I’rotection  (liajiter  2 — Air 
Quality". 

The  revisions  read  as  follows: 

§52.1620  Identification  of  plan. 

***** 

(c)  *  *  * 


EPA  Approved  New  Mexico  Regulations 


State  citation 


Title/subject 


State 

approval/ 

effective 

date 


EPA  approval  date 


Comments 


New  Mexico  Administrative  Code  (NMAC)  Title  20 — Environment  Protection  Chapter  2 — Air  Quality 


Part  74  . 

.  Permits — Prevention  of  Sig- 

nificant  Deterioration. 

6/3/2011 

1/22/2013  [Insert  FR  page 
number  where  document 
begins). 

Revisions  to  20.2.74.303(A) 
NMAC  submitted  5/23/ 
2011,  effective  6/3/2011, 
are  NOT  part  of  SIP. 

20.2.74.303  NMAC  submitted 
12/1/2010,  effective  1/1/ 
2011,  remains  SIP  ap¬ 
proved  (6/20/2011,  76  FR 
43149). 

Part  79  . 

.  Permits — Nonattainment 

Areas. 

6/3/2011 

1/22/2013  [Insert  FR  page 
number  where  document 
begins). 

|I  K  l)(n:.  2(n:t-(l()72<)  Filed  I-IH-Kl:  8:45  :iml 
BILLING  CODE  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R08-OAR-2011-0114;  FRL-9771-9] 

Approval,  Disapproval  and 
Promulgation  of  State  implementation 
Plans;  State  of  Utah;  Regional  Haze 
Rule  Requirements  for  Mandatory 
Class  I  Areas  Under  40  CFR  51.309; 
Correction 

AGENCY:  Environmental  l’rotet:tion 
Agency  (El’A). 

ACTION:  Final  rule:  correction. 

SUMMARY:  The  El’A  is  snpjrlementing 
the  |)reaml)le  to  the  final  ride  that 
aj)j)eared  in  the  Federal  Register  on 
13eceml)er  14.  2012.  T'his  final  ride 
|)artially  ajiproved  and  partially 
disapproved  a  State  Implementation 
Plan  (SIP)  revision  .submitted  hv  the 
State  of  Utah  on  May  26.  201 1  that 
addres.ses  regional  haze.  The  final  ride 
preamble  inadvertently  did  not  include 
language  jiertaining  to  judicial  review, 
and  this  document  adds  that  language. 


DATES:  Effective  on  janiiary  14,  2012. 

FOR  FURTHER  INFORMATION  CONTACT: 
l.,aurel  llygowski.  Air  ITogram, 

Mailcode  8P-AR,  Environmental 
Protection  Agency.  Region  8.  IfiO.'i 
\Vynkoo|)  Street,  Denver,  (Colorado 
80202-1129,  (;i0:i)  212-6144. 
f/ygo \\'ski.I(nuvl@(ip(i.t’ov. 

SUPPLEMENTARY  INFORMATION:  In  Federal 
Register  document  2012-29406 
jnihlished  in  the  Federal  Register  on 
December  14,  2012  (77  FR  74255).  the 
following  corrections  are  made: 

1.  On  jiage  74272,  in  the  first  column, 
in  .section  V.  Statutoiy  and  Executive 
(h'dt^v  linviews,  paragraph  L.  is  added  to 
read  as  follows:  “L.  judicicd  Havi(^\v — 
Under  .section  207(1))(1)  of  the  Clean  Air 
Act.  petitions  for  judicial  review  of  this 
action  mn.st  he  filed  in  the  United  States 
Court  of  Aj)j)eals  for  the  appropriate 
circuit  by  March  25.  2012.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
pnrpo.ses  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  he  filed,  and 
shall  not  jiostpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
he  challenged  later  in  proceedings  to 
enforce  its  reijuirements.  (See  CAA 
.section  2()7(h)(2).)” 


Dalcd:  Deciaiibiir  20.  2012. 

James  H.  Martin, 

liciiioinil  Adiuiiiislralor.  Hcgion  li. 

II'K  Doc.  2()i:i-ni(mi  Filed  l-18-i;i:  ami 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA-R04-OAR-201 1-0316;  FRL-9771-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Alabama;  Redesignation  of 
the  Birmingham  1997  Annual  Fine 
Particulate  Matter  Nonattainment  Area 
to  Attainment 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

SUMMARY:  EPA  is  taking  final  action  to 
ajiprove  a  reiiuest  submitted  on  May  2, 
201 1 ,  from  the  State  of  Alabama, 
through  the  Alabama  Department  of 
Environmental  Management  (ADEM), 
Air  Division,  to  redesignate  the 
Birmingham  fine  jiarticulate  matter 
(I’Mi.s)  nonattainmeni  area  (hereafter 
referred  to  as  the  “Birmingham  Area”  or 
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“Area”)  to  atlainnienl  for  the  1997 
Annual  national  ambient  air 

(jiiality  standards  (NAAQS).  The 
llirmingham  1997  Annual  PM2.5 
nonattainment  area  is  (;omj)rised  of 
Jefferson  and  Shelby  Ciounties  in  their 
entinities  and  a  ])ortion  of  Walker 
(iounty.  era’s  aj)j)roval  of  the 
redesignation  reciuest  is  based  on  the 
determination  that  the  State  of  Alabama 
has  met  the  criteria  for  redesignation  to 
attainment  set  forth  in  the  Chian  Air  Act 
(CAA  or  Act),  including  the 
(letermination  that  the  Birmingham 
Area  has  attained  the  1997  Annual 
BM2,5  NAAQS.  Additionally.  ERA  is 
ajjjiroving  a  revision  to  the  Alabama 
state  implementation  plan  (SIR)  to 
include  the  1997  Annual  RM2..S 
maintenance  plan  for  the  Birmingham 
Area  that  contains  the  new  2024  motor 
vehicle  emission  budgets  (MVEBs)  for 
nitrogen  oxides  (NOx)  and  RM2.5.  This 
action  also  apjjroves  the  2009  emissions 
inventory  submitted  with  the 
maintenance  i)lan. 

DATES:  Effective  DaUr.  This  rule  will  be 
effective  on  February  21, 2013. 
ADDRESSES:  ERA  has  e.stablished  a 
docket  for  this  action  under  Docket 
Identification  No.  ERA-R04-()AR- 
2011-0310.  All  documents  in  the  dock(!t 
are  listed  on  the  www.iv^iihitions.gov 
Web  site.  Although  li.sted  in  the  index, 
some  information  is  not  j)nblicly 
available,  i.e..  Confidential  Bnsine.ss 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute. 

CcM'tain  other  material,  such  as 
co])yrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 
Rnblicly  available  docket  materials  are 
available  either  electronically  through 
wwiv.rf^giihitions.gov  or  in  hard  cojiy  at 
the  Regulatory  Develoj)ment  Section, 

Air  Rlanning  Branch.  Air,  Re.sticides  and 
Toxics  Management  Division,  II. S. 
Environmental  Rrotet:tion  Agency. 
Region  4,  91  Forsvth  Street  SW., 

Atlanta.  Ceorgia  3{)3()3-89B().  ERA 
recpiests  that  if  at  all  po.ssible,  yon 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
.schedule  your  insjjection.  The  Regional 


Office’s  official  hours  of  husine.ss  are 
Monday  through  Friday,  8:30  a.m.  to 
4:30  p.m.,  excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Joel 
lluey,  Regulatory  Development  Section, 
Air  Rlanning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environnumtal  Protection  Agency, 

Region  4,  (il  Forsvth  Street  SW.. 

Atlanta,  Oeorgia  30303-8900.  Joel  Unev 
may  be  reached  by  i)hone  at  (404)  .'502- 
9104  or  via  electronic  mail  at 
hinn'.jof^l@ep(t  .gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  (Contents 

I.  What  is  lli(!  l)ac:kgroiin(l  for  llie  actions? 

It.  Whal  art!  the;  actions  ERA  is  taking? 

Itl.  Wliy  is  ERA  taking  lluiso  actions? 

IV.  Whal  are  the  (ilTocts  of  those;  actions? 

V.  Final  Action 

VI.  Statutory  and  Exoculivi;  Order  Reviews 

I.  What  is  the  hackgruund  for  the 
actions? 

As  .stated  in  our  proposed  aj)proval 
notice  published  on  Nov'ember  10,  2011 
(70  FR  70078),  this  redesignation  action 
addres.ses  the  Birmingham  Area’s  .status 
solely  with  respect  to  the;  1997  Annual 
RM2,5  NAAQS,  for  which  designations 
were  finalized  on  Januarv  5,  2005  (70  P’R 
944)  and  April  14.  2005  (70  FR  19844). 
On  May  2,  2011,  the  State  of  Alabam;i, 
through  ADEM,  suhmitted  a  reciuest  to 
nulesignate  the  Birmingham  Area  to 
iittainment  for  the  1997  Annual  RM2,s 
NAAQS  and  for  ERA  ai)])roval  of  the 
Alabama  SIR  revisions  containing  a 
maintenance  ))lan  for  the  Area.  In  the 
November  10,  2011,  notice.  ERA 
proijosed  to  take  the  following  three 
sej)arate  but  related  actions,  some  of 
which  involve  multiple  elements:  (1)  To 
redesignate  the  Birmingham  Area  to 
attainment  for  the  1997  Annual  RM2.,s 
NAAQS,  provided  ERA  aijjjroves  the 
emi.ssions  inventory  submitted  with  the 
maintenance  plan;  (2)  to  approve  into 
the  Alabama  SIR,  under  section  175A  of 
the  CAA,  Alabama’s  1997  Annual  RM2.5 
NAAQS  maintenance  plan,  including 
the  associated  MVEBs;  and  (3)  to 
approve,  under  CAA  section  172(c)(3), 
the  emi.ssions  inventory  submitted  with 
the  maintenance  plan.  No  comments 


were  received  on  the  projjo.sed  action. 
ERA  is  now  taking  final  action  on  the 
three  actions  identified  above. 

Additional  background  for  today’s 
action,  and  other  details  regarding  the 
pro|)osed  red(;signation.  is  set  forth  in 
era’s  Novemb(;r  10.  2011,  projjo.sal  and 
is  summarized  helow.  The  following 
information  also:  (1)  Affirms  that  the 
mo.st  recent  available  ambient 
monitoring  data  continue  to  support  this 
redesignation  action.  (2)  summarizes  the 
NOx  «tii(l  RM2..S  MVEBs  for  the  year  2024 
for  the  Birmingham  Area,  and  (3) 
provides  additional  information  on 
events  that  have  oc;curred  since  the 
November  10,  2011,  projjosal. 

With  regard  to  the  data,  ERA  has 
revieweti  the  most  recent  ambient 
monitoring  data,  which  indicate  that  the 
Birmingham  Area  continues  to  attain 
the  1997  Annual  RM2..S  NAAQS  beyond 
the  3-year  attainment  jjeriod  of  2008- 

2010,  which  was  provided  with 
Alabama’s  May  2,  2011,  submittal  and 
recpiest  for  redesignation.  As  stated  in 
era’s  November  10,  2011,  propo.sal 
notice,  the  3-year  design  value  of  13.7 
pg/m  '  for  2008-2010  meets  the  NAAQS 
of  15.0  pg/m  *.  Quality  assured  and 
certified  data  now  in  ERA’s  Air  Quality 
System  (AQS)  for  2011  provide  a  3-ye<ir 
design  value  of  12.9  pg/m  *  for  2009^ 

2011.  Furthermore,  ])reliminarv 
monitoring  d.ita  for  2012  indicate  that 
the  Area  is  continuing  to  attain  the  1997 
Annual  RM2.5  NAAQS.  ’I’he  2012 
preliminary  data  are  available  in  AQS 
although  are  not  yet  quality  a.ssured  and 
certified. 

The  MVEBs,  specified  in  tons  per  year 
(t])y).  included  in  the  maintenance  ])lan 
are  as  shown  in  Table  1  below.  In  the 
November  10,  2011,  projjo.sed  action, 
p]RA  noted  that  the  period  for  public 
comment  on  the  adecjuacy  of  these 
MVEBs  (as  c:ontained  in  Alabama’s 
submittal)  began  on  March  24,  2011, 
and  closed  on  April  25,  2011.  No 
comments  were  received  during  the 
jjuhlic  comment  jieriod.  Through  this 
final  action,  ERA  is  finding  the  2024 
NOx  find  RMi.s  MVEBs  adecpiate  for 
trails jjortat ion  conformity  jnirposes  and 
finalizing  the  ajiproval  of  the  budgets. 


Table  1 — Birmingham  Area  PM2.5  NOx  MVEBs 
[tpy] 


PM 


2024  On-road  Mobile  Emissions 


Safety  Margin  Allocated  to  MVEBs 
2024  Conformity  MVEBs  . 


NOx 


335.70 

106.37 

442.07 


8,738.39 

7,243.11 

15,981.50 


In  the  November  10,  2011,  pro})os(;d  ERA  proposed  to  determine  that  the 
redesignation  of  the  Birmingham  Area,  emi.ssion  reduction  requirements  that 


contributed  to  attainment  of  the  1997 
Annual  RMi  5  standard  in  the 
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nonattainnuMit  area  could  be  considered 
permanent  and  enforceal)le.  See  7(j  FR 
at  70002.  70007-70090.  At  the  time  of 
projiosal.  FFA  noted  that  the 
re(juiremenls  of  the  (dean  Air  Interstate 
Rule  (CiAIR).'  wliich  had  been  in  place 
.since  200.1.  were  to  Im;  replaciul.  starting 
in  2012.  by  the  recjuinMnents  in  the  then 
recently  promulgated  (iross-State  Air 
Pollution  Rule  (CSAPR).  70  FR  4820H 
(Augu.st  8.  2011).  (iSAPR  included 
nigulatory  changes  to  sunset  (i.e.. 
discontinue)  llu;  (’.AIR  recpiirements  for 
control  periods  in  2012  and  beyond.  See 
70  FR  at  48822.  Although  Alabama’s 
reilesignation  recjuest  and  maintenance 
j)lan  included  reductions  associated 
with  (’.AIR.  FPA  proposed  to  approve 
the  re(]uest  ha.sed  in  part  on  the  fact  that 
(iSAPR  achieved  similar  or  greater 
reductions  in  the  relevant  areas  in  2012 
and  beyond.  See  70  FR  at  70002,  70097- 
70095).  Because  CdSAPR  recjuireinents 
were  exj)ect(!d  to  rejilace  the  CAIR 
re(juirements  starting  in  2012.  FPA 
considered  the  im|)act  of  C.SAPR  related 
nuluctions  on  the  Birmingham  Area.  On 
this  basis.  El^A  propo.sed  to  determine 
that,  pursuant  to  OAA  section 
107((l)(8)(F)(iii).  the  i)ollntant  transport 
part  of  the  reductions  that  led  to 
attainment  in  the  Birmingham  Area 
could  1)1!  considered  permanent  and 
enforceable.  .See  70  FR  at  70079.  70084- 
70080. 

On  Deceinbc!!'  80,  2011,  shortly  after 
FPA’s  proposed  ap])rovaI  of  the 
Birmingham  redesignation,  the  D.Ci. 
(Circuit  issued  an  order  addressing  the 
status  of(i.S.'\PR  and  ('.AIR  in  res])onse 
to  motions  filed  by  numerous  parties 
seeking  a  stay  of  (iSAPR  pending 
judicial  review.  In  that  order,  the  court 
.stayed  (kSAPR  pending  resolution  of  the 
j)etitions  for  review  of  that  rule  in  EME 
HonwvCitv  Generation,  L.P.  v.  EPA  (No. 
11-1802  and  consolidated  cases),  akso 
referred  to  as  EME  Homer  Citv.  The 
court  akso  indicated  that  EPA  was 
expected  to  continue  to  administer 
CiAlR  in  the  interim  until  judicial 
review  of  C.SAPR  was  c;om])leted. 
.Suhsequently,  on  August  21,  2012,  the 
D.(k  (Mrcuit  i.ssued  a  tlecision  in  EME 
Homer  City  to  vacate  and  remand 
C.SAPR  and  to  keej)  (k\lR  in  place. 
.Specifically,  the  court  ordered  EPA  to 


'On  Miiy  12.  200.").  lul’A  |>iil)li.sli(!(l  OAIK.  wliicli 
imiuims  si^niliciinl  nfductions  in  ninis.sions  ol 
snlliir  (lioxidn  l.S()_4  <ind  .\()\  lioin 
gininnitin^  units  to  limit  tim  int(!rstatn  transport  ol 
tliosi!  |>ollutants  and  tlm  ozoik!  and  lino  parliculato 
inatlor  llioy  lorm  in  llio  almosplion!.  Soa  70  /•7t 
25102.  'Ilia  U..S.  (iourl  ol  Appoals  lor  llio  Dislrii:! 
ol Ooliimitia  Oircnil  (0.0.  Oircnit)  initially  vacatod 
OAIK.  \()i1li  (kiiiilinii  v.  lil’A.  .sai  l•'.:^d  KOti  (D.C^ 
Oir.  2000).  but  idtimatolv  roinandod  tbo  rule  to  bl’.X 
without  vacatur  to  prosorvo  tlio  onviromnontal 
lumolits  provid(!d  hv  (iAIR.  Xoilli  (kiroliini  v.  F.PA. 
.S.SO  F.ad  1170.  1178  (D.C.  Cir.  2008). 


continue  administering  (iAlR  ])ending 
the  ])romulgation  of  a  Viilid 
replacement.  EME  Homer  Gilv 
Generation,  L.P.  v.  EPA,  090  F.8d  7,  88 
(I3.(k  Cir.  2012).  The  D.(k  (’.ircnit  hits  not 
yet  issued  the  fin.tl  immdate  in  EME 
Homer  Gitv  iis  EPA  (as  well  as  several 
intervenors)  petitioned  for  rtthearing  en 
banc,  iisking  the  full  court  to  review  tin; 
decision.  While  rehetiring  ])roceedings 
are  pending,  EPA  intends  to  act  in 
accordance  with  the  ])<mel  opinion  in 
the  EME  Homer  Gity  ojiinion. 

.Suhsetiuent  to  the  EME  Homer  Gity 
opinion,  EPA  published  several 
projiosals  to  redesignate  both  iiarticulate 
matter  and  ozone  nonattainiiKint  aretis 
to  attainment.  These  projiosals 
exjilained  the  legal  status  of  ("AIR  and 
C.SAPR.  and  jirovided  a  basis  on  which 
EPA  would  consider  emissions 
reductions  associated  with  (iAlR  to  be 
])ermanent  and  enforceable  for 
redesignation  jiurjioses,  jmrsuant  to 
(iAA  section  l()7(d)(8)(D)(iii).  In  those 
actions.  EPA  exjilained  that  in  light  of 
the  August  21,  2012,  order  by  the  D.(]. 
Circuit,  (]A1R  nimains  in  jilace  and 
enforceahle  until  substitutiul  hv  a 
“valid”  rejilacement  rule.  See,  e.<>.,  77 
FR  05)409  (November  15),  2012):  77  FR 
08087  (November  I'l.  2012). 

Alabama's  May  2,  2011,  .SIP  submittal 
sujijiorting  its  redesignation  recjuest 
includes  CAIR  as  a  control  measure, 
which  became  state-eflective  on  Ajiril  8, 
2007,  and  was  ajijiroved  by  EPA  on 
October  1, 2007,  for  the  jiurjio.se  of 
reducing  .SO)  mid  NOx  emissions.  See 
I'l  FR  .‘i.'iO.'iO.  Due  to  the  l(!gal  .status  of 
C'SAPR  at  the  time  that  EPA  jirojiosed 
apjiroval  of  Alabama’s  May  2,  2011. 
redesignation  submittal,  EPA  was  able 
to  rely  on  (kSAPR  related  niductions. 
EPA  akso  recognized  that  the  monitoring 
data  used  to  demonstrate  the 
Birmingham  Area’s  attainment  of  the 
15)5)7  Annual  PM).)  NAAQS  included 
reductions  associated  with  (iAIR.  Due  to 
the  uncertainty  regarding  the  legal 
status  of  CAIR  when  Alahama  jirovided 
its  submittal  on  May  2.  2011,  the  .State’s 
analysis  a.ssnmed  that  no  additional 
reductions  in  SO)  or  N().\  emissions 
from  utilities  would  occur  ahove  and 
beyond  tho.se  achieved  through  2012  as 
a  result  of  CAIR.  To  the  extent  that  the 
Alabama  submittal  relies  on  CAIR 
reductions  that  occurred  through  2012, 
the  recent  directive  from  the  D.C. 

(Circuit  in  EME  Homer  Gitv  ensures  \hi\\ 
the  reductions  a.ssociated  with  (k\lR 
will  be  jiermamint  and  enforceable  for 
the  necessary  time  jieriod  for  jiurjio.ses 
of  CAA  .section  107(d)(8)(E)(iii).  EPA 
has  b(!en  ordered  bv  the  court  to 
develoj)  a  new  rule,  and  the  ojiinion 
makes  clear  that  after  jiromulgating  that 
new  rule  EPA  mu.st  jirovide  .states  an 


ojijiortunity  to  draft  and  sulimit  .SlPs  to 
imjilement  that  rule.  CAIR  thus  cannot 
be  rejilaced  until  EPA  has  jiromulgated 
a  final  rule  through  a  notice-and- 
conunent  rulemaking  jirocess;  states 
have  had  an  ojijiortunitv  to  draft  and 
submit  .SlPs;  EPA  has  reviewed  the  .SIPs 
to  determine  if  they  can  he  ajijiroved; 
and  EPA  has  taken  action  on  the  .SlPs, 
including  jiromulgating  a  Federal 
Imjilementation  Plan,  if  ajijirojiriate. 

Tlu!  court’s  clear  instruction  to  EPA  is 
that  it  must  continiu!  to  administer 
CiAIR  until  a  “valid  rejilacement”  exists, 
and  thus  CAIR  reductions  may  he  relied 
ujion  until  the  necessary  actions  are 
taken  by  EPA  and  states  to  administer 
(FAIR’S  rejilacement.  Furthermore,  the 
court’s  instruction  jirovides  an 
additional  backstoji;  by  definition,  any 
rule  that  rejilaces  CAIR  and  meets  the 
court’s  direction  would  require  ujiwind 
states  to  have  .SlPs  that  eliminate 
signific.ant  contributions  to  downwind 
nonattainment  and  jirevent  interference 
with  maintenance  in  downwind  areas. 

Further,  in  deciding  to  vacate  (kSAPR 
and  to  recjuire  EPA  to  continue 
administering  CAIR,  the  D.C.  Circuit 
emjihasized  that  the  con.secjuences  of 
vacating  (iAIR  “might  he  more  severe 
now  in  light  of  th(!  reliance  interests 
accumulated  over  the  intervening  four 
years.”  EME  Homer  Gitv,  (i5)(i  F.8d  at  88. 
The  accumulated  reliance  interests 
include  the  interests  of  states  who 
reasonably  assumed  they  could  rely  on 
reductions  associated  with  (iAIR,  which 
brought  certain  nonattainment  areas 
into  attainment  with  the  NAAQS.  If  EPA 
wer(!  jirev(!nted  from  reiving  on 
reductions  associated  with  (]A1R  in 
redesignation  actions,  .states  would  be 
forced  to  impose  additional,  redundant 
re(hu:tion.s  on  toji  of  those  achievcul  by 
CAIR.  EPA  believes  this  is  jireci.sely  the 
tyjie  of  irrational  residt  the  court  sought 
to  avoid  hv  ordering  EPA  to  continue 
administering  CAIR.  For  these  reasons 
also,  EPA  believes  it  is  ajijirojiriate  to 
allow  .states  to  rely  on  ("AIR,  and  the 
existing  emi.ssions  reductions  achieved 
by  (]A1R,  as  sufficiently  jiermanent  and 
enforceable  for  jinrjioses  such  as 
redesignation.  Following  jiromulgation 
of  the  rejilacement  rule,  EPA  will 
review  .SIPs  as  ajijirojiriate  to  identify 
whether  there  are  any  i.ssues  that  need 
to  he  addres.sed. 

In  light  of  these  uni(jue  circumstances 
and  for  the  reasons  exjilained  above, 
I'iPA  is  ajijiroving  the  redesignation 
recjuest  anil  the  related  .SIP  revision  for 
Jefierson  and  .Shelby  ("ounties  in  their 
entireties  and  a  jiortion  of  Walker 
County  in  Alabama,  including 
Alabama’s  jilan  for  maintaining 
attainment  of  the  15)97  Annual  PM),-; 
NAAQS  in  the  Birmingham  Area.  EI’A 


4344 


Federal  Register/ Vol.  78,  No.  14/Tuesday,  January  22,  2013/Rules  and  Regulations 


continues  to  implement  (lAIR  in 
accordance  with  current  direction  from 
the  court,  and  thus  CIAIR  is  in  place  and 
enforceahle,  and  will  remain  so,  until 
substituted  hy  a  valid  replacement  ride. 
Alabama’s  SIP  revision  lists  ClAIR  as  a 
control  measure,  which  became  state- 
effective  on  April  3,  2007,  and  was 
ajiproved  by  RPA  on  October  1, 20t)7, 
for  the  purpose  of  reducing  SO2  and 
NOx  emissions.  The  monitoring  data 
used  to  demonstrate  the  Area’s 
attainment  of  the  1007  Annual  PM2  5 
NAAQS  by  the  April  2010  attainment 
deadline  was  imjiacted  by  CAIR. 

II.  What  are  the  actions  KPA  is  taking? 

In  today’s  rulemaking.  EPA  is 
approving:  (1)  A  change  to  the  legal 
designation  of  the  Birmingham  Area 
from  nonattainment  to  attainment  for 
the  10‘)7  Annual  PM2..S  NAAQS;  (2) 
under  CAA  section  17.'5A.  Alabama's 
10‘)7  Annual  PM2.,s  NAAQS 
maintenance  plan,  including  the 
associated  MVEBs;  and  (3)  under  CAA 
section  172(c)(3),  the  emissions 
inventory  submitted  with  the 
maintenance  jilan  for  the  Area.  The 
maintenance  jilaii  is  designed  to 
demonstrate  that  the  Birmingham  Area 
will  continue  to  attain  the  1007  Annual 
PM2.5  NAAQS  through  2024.  EPA’s 
approval  of  the  redesignation  recpiest  is 
based  on  EPA’s  determination  that  the 
Birmingham  Area  meets  the  criteria  for 
redesignation  set  forth  in  CAA,  sections 
107(d)(3)(E)  and  17.'jA.  including  EPA’s 
determination  that  the  Birmingham 
Area  has  attained  the  1007  Annual 
PM2.5  NAAQS.  EPA’s  analyses  of 
Alabama’s  redesignation  recpiest, 
emissions  inventory,  and  maintenance 
])lan  are  de.scrihed  in  detail  in  the 
November  10,  2011,  proposed  rule  (70 
FR  70078). 

Consistent  with  the  CAA,  the 
maintenance  plan  that  EPA  is  apju'oving 
akso  includes  2024  NOx  «>nd  PM2..‘s 
MVEBs  for  the  Birmingham  Area.  In  this 
action.  EPA  is  approving  these  NOx  and 
PM2.5  MVEBs  for  the  Birmingham  Area 
for  the  purposes  of  transjiortation 
couformitv.  For  recjuired  regional 
emissions  analysis  years  that  involve 
2024  or  beyond,  the  a})j)lical)le  budgets 
will  he  the  new  2024  NOx  and  PM2  s 
MVEBs. 

ill.  Why  is  EPA  taking  the.se  actions? 

EPA  has  determined  that  the 
Birmingham  Area  has  attained  the  19t)7 
Annual  PM2,5  NAAQS  and  has  also 
determined  that  all  other  criteria  for  the 
redesignation  of  the  Birmingham  Area 
from  nonattainment  to  attainment  of  the 
1997  Annual  PM 2,5  NAAQS  have  been 
met.  See  CAA  .section  107(d)(3)(E).  One 
of  those  recjuirements  is  that  the 


Birmingham  Area  has  an  approved  jilan 
demonstrating  maintenance  of  the  1997 
Annual  PM2.5  NAAQS.  EPA  is  also 
taking  final  action  to  ajijirove  the 
maintenance  ])lan  for  the  Birmingham 
Area  as  meeting  the  recpiirements  of 
sections  17.1A  and  107(d)(3)(E)  of  the 
CAA.  In  addition.  EPA  is  ajiproving  the 
new  NOx  <>nd  PM2„<i  MVEBs  for  the  year 
2024  for  the  Birmingham  Area  as 
contained  in  Alabama’s  maintenance 
plan  because  these  MVEBs  are 
consi.stent  with  maintenance  of  the  1997 
Annual  PM2.S  standard  in  the 
Birmingham  Area.  Finally,  EPA  is 
approving  the  emissions  inventorv  as 
meeting  the  recpiirements  of  .sec:tion 
172(c)(3)  of  the  CAA.  The  detailed 
rationale  for  EPA’s  determinations  and 
ai:tions  are  set  forth  in  the  proposed 
rulemaking  and  in  other  di.scussion  in 
this  final  rulemaking. 

IV,  What  are  the  effects  of  these 
actions? 

Approval  of  the  redesignation  recjue.st 
c;hanges  the  legal  designation  of  the 
Birmingham  Area  from  nonattainment 
to  attainment  for  the  1997  Annual  PM2..S 
NAAQS.  EPA  is  modifying  the 
regulatory  table  in  40  CFR  81.301  to 
reflect  a  designation  of  attainment  for 
these  full  and  partial  counties.  El’A  is 
also  approving,  as  a  revision  to  the 
Alabama  SIP,  Alabama’s  plan  for 
maintaining  the  1997  Annual  PM2.5 
NAAQS  in  the  Birmingham  Arc;a 
through  2024.  The  maintenance  plan 
includes  contingency  measures  to 
remedv  possible  future  violations  of  the 
1997  Annual  PM2  s  NAAQS  and 
establishes  NOx  and  PM2.5  MVEBs  for 
the  year  2024  for  the  Birmingham  Area. 
Adclitionally,  this  ac:tion  approves  the 
emissions  inventory  for  the  Birmingham 
Area  jnirsuant  to  sec:tion  172(c)(3)  of  the 
CAA. 

V.  Final  Action 

EPA  is  taking  final  action  to  ajiprove 
three  .separate  hut  related  actions,  .some 
of  which  involve  multiple  elements:  (1) 
The  redesignation  of  the  Birmingham 
Area  to  attainment  for  the  1997  Annual 
PM2.5  NAAQS:  (2)  under  CAA  sec;tion 
17,'jA,  Alabama’s  1997  Annual  PM2,5 
NAAQS  maintenanc;e  plan,  including 
the  associated  MVEBs;  and  (3)  under 
CAA  sec:tion  172(c;)(3).  the  emissions 
inventorv  submitted  with  the 
maintenauce  plan  for  the  Ari;a.  The 
1997  Annual  PM2,5  maintenanc:e  plan 
for  the  Birmingham  Area  inc;lucles  the 
new  2024  NOx  «nul  PM2.,s  MVEBs  of 
1. '5, 981. .'ll)  tpy  and  442.07  t])y, 
re.s|)ec:tively.  Within  24  months  from  the 
effective  date  of  EPA’s  aclecpiacy 
determination,  the  transjjortation 
partners  will  need  to  demonstrate 


c:onformity  to  the  new  NOx  tHid  PM2„s 
MVEBs  pursuant  to  40  CFR  93.104(e).- 

VI.  Statutory  and  Executive  Order 
Reviews 

llucler  the  CAA.  redesignation  of  an 
area  to  attainment  and  the 
accompanying  approval  of  the 
maintenance  ])lan  under  CAA  .section 
107(d)(3)(E)  are  actions  that  affect  tlii; 
.status  of  a  geographical  area  and  do  not 
impose  any  additional  regulatory 
recjuirements  on  sources  beyond  tho.se 
recjuired  by  state  law.  A  redesignation  to 
attainment  does  not  in  and  of  itself 
imjiose  any  new  recjuirements,  hut 
rather  results  in  the  aj)j)lic:atic)n  of 
rcKjuirements  c;c)ntainecl  in  the  CAA  for 
areas  that  have  been  redesignated  to 
attainment.  Moreover,  the  Administrator 
is  recjuired  to  ajjprove  a  SIP  submission 
that  i;c)mj)lies  with  the  jirovisions  of  the 
Ac:t  and  aj)j)licahle  federal  regulations. 

42  IJ.S.C.  741  ()(k);  40  CFR  .'i2.()2(a). 

Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  ajijirove  .state  choices, 
jirovided  that  they  meet  the  c:ritc!ria  of 
the  CAA.  Accordingly,  this  action 
merely  ajijiroves  state  law  as  meeting 
fedciral  rc;cjuirements  and  clocis  not 
imjio.se  additional  rcKjuirements  hevoncl 
tho.se  imjiosed  by  .state  law.  For  these 
rea.sons,  thcise  ac;tic)n.s: 

•  Are  not  a  “.signific;ant  regulatory 
ac;tic)n”  .sul)jec:t  to  rciview  by  the  Office 
of  Management  and  Budget  under 
Exec:utive  Order  1280(1  (.58  FR  5173.5, 
Oc:loher  4.  1993); 

•  Do  not  imjiose  an  information 
c;ollec;tic)n  burden  under  the  jirovisions 
of  the  Pajierwork  Recluc:tion  Ac:t  (44 
IJ.S.C.  3501  fit  Sfif}.): 

•  Are  certified  as  not  having  a 
signific.ant  ec;onomic  impac:t  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
IJ.S.C.  001  et  .sec/.): 

•  Do  not  c:ontain  any  unfunded 
mandate  or  signific:antly  or  unicjuely 
affec:t  small  governments,  as  descrihcul 
in  the  Unfunded  Mandates  Reform  y\ct 
of  1995  (Pub.  L.  104-4): 

•  Do  not  have  Federalism 
imjilications  as  sjiecified  in  Exec;utive 
Order  13132  (04  FR  43255.  August  10. 
1999); 

•  Arc;  not  an  ecionomically  signific:ant 
regulatory  action  l)a.sc;cl  cm  hc;alth  or 
.safetv  risks  .suhjc;i:t  to  Exc;c:utive  Orclc:r 
13045  (02  FR  19885,  Ajnil  23.  1997); 

•  Are  not  .signific:ant  regulatory  ac:tion 
subject  to  Exc;c:utive  Order  13211  ((iO  FR 
28355,  May  22,  2001); 

•  Are  not  .sul)jec:t  to  recjuirements  of 
Si;ctic)n  12(cl)  of  the  National 


-llu!  a(li!<|ii<u:y  lintlins  l)i!(:oiiU!S  lillcjclivt:  upon 
thu  (lain  of  publication  of  tlii.s  notice  in  tlie  l''i;<lc‘ral 
Rej-isler.  41)  CFR  ‘);i.l  lK(f)(2)(iii). 
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Teehnology  Transfer  and  Advancejnent 
Act  of  1U‘J5  (15  II..S.C.  272  note)  l)(!(.anse 
application  of  those  recpiirenients  wonld 
l)e  inconsistent  with  the  CAA;  and, 

•  llo  not  j)rovide  ERA  with  the 
discretionary  authority  to  address,  as 
ap|)ropriate,  disproportionate  human 
health  or  environmental  effects,  using 
jnacticahle  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  ER  7829,  Fehrnarv  18.  1994). 

In  addition,  this  final  rule  does  not  have 
tribal  imj)lications  as  sj)ec:ified  hv 
Executive  Order  13175  (85  ER  87249. 
November  9.  2()()()).  because  the  ,S1E  is 
not  approved  to  apply  in  Indian  country 
located  in  the  State,  and  ERA  notes  that 
it  will  not  impo.se  snh.stantial  direct 
c:osts  on  tribal  governments  or  ])reemj)t 
tribal  law. 

The  Congressional  R(;vi(;w  Act,  5 
U.S.(].  801  et  s(i(]..  as  added  by  the  Small 
Business  Regidatorv  Enforcement 
Fairness  Act  of  1998,  generally  j)rovides 
that  before  a  rule  may  take  effect,  the 
agency  })romnlgating  the  rule  mn.st 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  tJeneral 
of  the  United  States.  ERA  will  submit  a 
report  containing  this  ac:tion  and  other 


recpiired  information  to  the  II. S.  Senate, 
the  II. .S.  Hon.st;  of  Repre.scmtatives,  ami 
the  Comptroller  Cemual  of  the  llnitcKi 
States  |)rior  to  publication  of  the  rule  in 
th(!  Federal  Register.  A  major  rule 
cannot  take  (dfect  until  80  days  after  it 
is  published  in  the  Federal  Register. 
3'his  action  is  not  a  “major  rule”  as 
defimxl  by  5  II..S.(].  804(2). 

Under  section  307(1))(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  mn.st  he  fihul  in  the  Unit(!d  States 
Court  of  Apjieals  for  tin;  ajjpropriate 
circuit  by  March  25,  2013.  Filing  a 
])etition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finalitv  of  this  action  for  the 
jjiirposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  he  filed,  and 
shall  not  ])o.stpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
he  challenged  later  in  proceedings  to 
enforce  its  recjnirements.  See  section 
307(1))(2). 

List  of  Subjects 

■40  CFH  Part  52 

Environmental  protection.  Air 
pollution  control,  lncor])oration  by 
refenmce.  Intergovernmental  relations. 


Reporting  and  recordkeej)ing 
nupiirements,  and  Rarticulate  matter. 

40  CFH  Fail  HI 

Environmental  protection.  Air 
])olliition  control.  National  ])arks. 

Ilaliul:  lamiarv  !),  2013. 

(iweiulolyn  Keyes  Fleming, 

He^iondl  Adieinislrdlor,  Hef’ion  4. 

40  CFR  ])art.s  52  and  81  are  amended 
as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  II..S.C.  7401  el  se(i. 

Subpart  B — Alabama 

■  2.  Section  52.5()(e)  is  amended  by 
adding  a  new  entry  for  “1997  Annual 
RM^.s  Maintenance  Rian  for  the 
Birmingham  Alabama  Area”  at  the  end 
of  the  table  to  read  as  follows: 

§52.50  Identification  of  plan. 

***** 


EPA-Approved  Alabama  Non-Regulatory  Provisions 


Name  of  nonregulatory  SIP 
provision 

Applicable  geographic  or 
nonattainmenf  area 

State  submittal 
dafe/effective 
date 

EPA  approval  date  Explanation 

1997  Annual  PM^.s  Maintenance 
Plan  for  the  Birmingham  Area. 

Birmingham  PMi.^  Nonattainment 
Area. 

5/2/1 1 

1/22/13  [Insert  citation  of  publica¬ 
tion). 

PART  81— DESIGNATION  OF  AREAS 
FOR  AIR  QUALITY  PLANNING 
PURPOSES 

■  1 .  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Aulhorily:  42  11..S.0.  7401  el  seq. 

■  2.  In  §  81.301 ,  the  table  entitled 
“Alabama — RM^.?  (Annual  NAAQS)”  is 
amended  under  “Birmingham.  AL”  by 
revising  the  entry  for  “Jeffer.son  Countv. 


Shelby  County,  Walker  County  (part)” 
to  read  as  follows: 

§81.301  Alabama. 


Alabama— PM2..‘i  (Annual  NAAQS) 


Designated  area 


Designation  ■'> 

Date^  Type 


Birmingham,  AL; 

Jefferson  County .  This  action  is  effective  1/22/13  Attainment. 

Shelby  County .  This  action  is  effective  1/22/13  Attainment. 

Walker  County  (part)  The  area  de-  This  action  is  effective  1/22/13  .  Attainment. 

scribed  by  U  S.  Census  2000 
block  group  identifiers  01-127- 
0214-5,  01-127-0215-4,  and 

01-127-0216-2. 


®  Includes  Indian  Country  located  in  each  county  or  area,  except  as  otherwise  specified. 
’  This  date  is  90  days  after  January  5,  2005,  unless  otherwise  noted. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  111207737-2141-2] 

RIN  0648-XC452 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Cod  by 
Catcher/Processors  Using  Trawl  Gear 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NQAA), 
Commerce. 

ACTION:  Temj)orary  rule;  closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  lor  Pacific  cod  by  catcher/ 
jn'oeessors  (CVPs)  using  trawl  gear  in  the 
VVe.stern  Regulatory  Area  of  the  (hilf  of 
Alaska  (GOA).  This  action  is  neces.sary 
to  prevent  exceeding  the  A  .season 
allowance  of  the  2013  Pacific  cod  total 
allowable  catch  ajiportioned  to  (i/Ps 
using  trawl  gear  in  the  Western 
Regulatory  Area  of  the  GOA. 

DATES:  Effective  1200  hours.  Alaska 
local  time  (A.l.t.),  January  20,  2013, 
through  1200  hours.  A.l.t.,  Se])temher  1, 
2013. 

FOR  FURTHER  tNFORMATtON  CONTACT: 

Ohren  Davis,  007-580-7228. 
SUPPLEMENTARY  tNFORMATtON:  NMFS 
manages  the  groundfish  fishery  in  the 
(X)A  exclusive  economic  zone 


according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
y\laska  (FMP)  j)r(;i)ared  by  the  North 
Pacific  Fishery  Management  Gouncil 
under  authority  of  the  Magnu.sou- 
Stevens  Fishery  (Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  IJ.S.  ve.ssels  in  accordance 
with  the  FMP  appear  at  suhpart  11  of  50 
Gl- R  part  000  and  50  GFR  part  070. 
Regulations  governing  sideboard 
protections  for  (X)A  groundfish 
fisheries  apjjear  at  suhpart  15  of  50  GFR 
])art  080. 

The  A  season  allowance  of  the  2013 
Pacific  cod  total  allowable  catch  (TAG) 
apportioned  to  G/Ps  using  trawl  gear  in 
the  Western  R(!gulatory  Area  of  the  G(1A 
is  188  metric  tons  (mt).  as  established  by 
the  final  2012  and  2013  harvest 
s])ecifications  for  groundfish  of  the  (C(1A 
(77  FR  15104,  March  14.  2012)  and 
inseason  adjustnumt  to  the  final  2013 
harvest  specifications  for  Pacific  cod  (78 
FR  207,  January  3,  2013). 

In  accordance  with  §079.20(d)(l)(i). 
the  Administrator,  Alaska  Region, 

NMFS  (Regional  Administrator)  has 
determined  that  the  A  season  allowance 
of  the  2013  Pacific  cod  TA(C 
apportioned  to  G/Ps  using  trawl  gear  in 
the  We.stern  Regulatory  Area  of  the  (COA 
will  soon  he  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  0  mt,  and 
is  setting  aside  the  remaining  188  mt  as 
hycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§079.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  has  been  reached. 
Gon.secjuentlv,  NMFS  is  prohibiting 
directed  fishing  for  Pacific  cod  by  G/Ps 
using  trawl  gear  in  the  Western 
Regulatory  Area  of  the  GOA.  After  the 
effective  date  of  this  closure  the 


maximum  retainable  amounts  at 
t}87n.2()(e)  and  (f)  apply  at  any  time 
during  a  trip. 

(Classification 

This  action  respoiuis  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Admini.strator  for  Fisheries.  NOAA 
(AA),  finds  good  cause  to  waive  the 
recjuirement  to  provide  prior  notice  and 
op])ortunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.G.  553(h)(I5)  as  such  recpiirement  is 
impracticable  and  contrary  to  the  public 
intere.st.  This  requirement  is 
impracticable  and  contrary  to  the  public 
interest  as  it  would  jirevent  NMFS  from 
responding  to  the  most  recent  fisheries 
data  in  a  timely  fashion  and  would 
delay  the  directed  fi.shing  closure  of 
Pacific  cod  for  G/Ps  using  trawl  gear  in 
the  Western  R(;gulatorv  Area  of  the 
GOA.  NMFS  was  unable  to  publish  a 
notice  providing  time  for  public 
comment  hecau.se  the  most  recent, 
relevant  data  only  became  available  as 
of  January  15,  2013. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  umler  5  l).S.(i. 
553(d)(3).  'I'liis  finding  is  ha.sed  upon 
the  nxisons  jirovided  above  for  waiver  of 
prior  notice  and  opjiortunitv  for  puhlii; 
comment. 

This  action  is  recjuired  by  §079.20 
and  is  exempt  from  review  under 
Executive  Order  12800. 

Authority:  Ilill.S.C,.  1801  vl  snq. 

Dated:  |aiuiary  Hi.  2013. 

Kara  Meckloy, 

Aclin}’  D(q)iily  Diivclor,  Officii  of  Siislaiiuihlf^ 
Fislwrios,  X’alionol  Mtiriiu;  Fislunios  S(n  vii:t;. 
|FK  Doc.  201 :)-()! Hi.')  Filed  1-10-1  ii;  4:1,1  |)m| 
BILLING  CODE  3510-22-P 
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Proposed  Rules 

'I'unsday.  laiiiiaiy  22,  2013 


l'«!cloral  Rcigislor 
Vol.  78,  No.  14 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Office  of  the  Secretary 
6  CFR  Part  5 

[Docket  No.  DHS-201 2-0035] 

Privacy  Act  of  1974:  Implementation  of 
Exemptions;  Department  of  Homeland 
Security;  U.S.  Customs  and  Border 
Protection;  DHS/CBP-004-lntellectual 
Property  Rights  e-Recordation  and 
Search  Systems,  System  of  Records 

AGENCY:  Privacy  OfTico,  DHS. 

ACTION:  Notice;  of  pio|)os(;(l  riileinaking. 

SUMMARY:  Tlu;  D(;])artni(;nt  of  Homelaml 
Security  is  giving  concurrent  notice  of  a 
newly  e.stahlished  system  oi  r(;cor(ls 
pursuant  to  the  Privacy  Act  of  1974  for 
the  “Department  of  Homeland  Security/ 
II.S.  Customs  and  Horder  Protection: 

D1  lS/(3}P-()()4-lntellectual  Proiierty 
Rights  e-Recordation  and  Search 
Systems  (IPRRSS),  System  of  Records” 
and  this  projiosed  rulemaking.  In  this 
proposed  rulemaking,  the  D(;partment 
propo.ses  to  exemjit  jiortions  of  the 
.system  of  records  from  one  or  more 
jirovisions  of  the  Privaev  Act  Ixicause  of 
criminal,  civil,  and  administrative 
enforcement  recpiirements. 

DATES:  Comments  must  he  received  on 
or  before  Fehruary  21. 2013. 

ADDRESSES:  You  may  suhmit  comments, 
identified  hy  docket  numher  DHS- 
201 2-003.').  hy  one  of  the  following 
m(;thods: 

•  Fe;(I(U'(il  (i-Iiul(^ni(iking  Poiial: 
IUtp://\\’\\’\v.mf’ulalions.^()v.  Follow  the 
instructions  for  suhmitting  comments. 

•  Fu.v;  202-343-4010. 

•  Mail:  Jonathan  R.  Cantor.  Acting 
Chief  Privacy  Officer.  Privaev  Office. 
Dejiartment  of  Homeland  Securitv. 
Washington.  DC  20.')28. 

Instructions:  All  suhmissions  received 
must  include  the  agency  name  and 
docket  number  for  this  notice.  All 
comments  received  will  he  po.sted 
without  change  to  http:// 


w'W’W’.ivgnIntions.gov,  including  any 
personal  information  provided. 

Docket:  f’or  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
ww’w’.ivgnlation  s.go 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  (piestions  please  contact: 
Laurence  F.  Castelli  (2()2-32.‘‘)-()28()). 

CUP  Privacy  Officer.  Office  of 
International  Trade/Regulations  and 
Rulings.  U.S.  Customs  and  Horder 
Protection.  Mint  Annex.  799  9th  Street 
NW..  Washington.  DC  20229-1177.  For 
privaev  issues  please  contact:  Jonathan 
R.  Cantor  (202-343-1717].  Acting  Chief 
Privacy  Officer.  Privacy  Office. 
Dejiartment  of  Homeland  Security. 
Washington.  DC  20!)28. 

SUPPLEMENTARY  INFORMATION: 

I.  Hackgrolind 

In  accordance  with  the  Privacy  Act  of 
1974,  .I  U.S.C.  .').')2a,  the  D(;])artment  of 
Homeland  Security  (DHSJ,  II.S.  Customs 
and  Horder  Protection  ((]HP)  pro])oses  to 
establish  a  n(;w  DHS  system  of  records 
titled,  “DHS/CHP-004-lutellectual 
Proj)(;rty  Rights  e-Recordation  and 
•Search  .Systems  .System  of  Records.” 

The  Intellectual  Property  Rights 
Recordation  and  .Search  .Systems 
(IPRRSS)  collect,  u.se,  and  maintain 
records  relatecl  to  intellectual  j)roperty 
rights  recordations  and  their  owners. 

The  purpose  of.lPRR.S.S  is  to  aid  in  the 
enforcement  of  intellectual  jiroperty 
rights  hy  making  intellectual  projierly 
recordations  available  to  the  public  and 
to  CHP  officials. 

IPRR.S.S  collectively  encompasses 
three  s(;])arate  systems.  The  first  system 
is  the  online  Intellectual  Property  Rights 
e-Recordation  (IPRR)  system,  which 
allows  intellectual  property  owners  to 
submit  applications  for  trademark  ami 
co])yright  recordations.  The  IPRR 
system  shares  information  with  the 
public  Intellectual  Pro])erty  Rights 
.Search  (IPRS)  syst(;m  and  the  CHP 
Intellectual  Property  Rights  Internal 
Search  (IPRiS)  system.  Hecause  (IHP 
may  collect  personally  id(;ntifiahle 
information  (PH)  about  intellectual 
property  rights  holders,  their  agents,  or 
their  li(:en.sees  in  IPRR,  IPRS.  and  IPRiS 
(collectively  IPRRSS),  CHP  is  providing 
the  public  notice  about  how  CHP 
collects,  uses,  and  maintains  records 
related  to  intellectual  property  rights 
recordations. 


The  authority  for  this  system  deriv(;s 
from  .Section  42  of  the  Lanham  Act 
(Trademark  Act  of  1941)),  as  amended, 

15  U.S.C.  1124:  .Sections  101  and  002 
through  003  of  the  Copyright  Act  of 
1970,  as  amended,  17  U.S.C.  101, 002- 
003:  and  .Sections  .')20,  .lO.la,  and  024  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1.'320.  l.')9.')a.  and  1024.  The  cited 
.sec:tions  provide  that  intellectual 
pro])erty  rights  owners  may  suhmit 
information  to  CHP  to  enable  CHP 
officials  to  identify  infringing  articles  at 
the  borders  and  jnevent  the  importation 
of  counterfeit  or  jiirated  merchandise. 
Owners  seeking  to  have  merchandise 
exclud(;d  from  entry  must  jirovide  proof 
to  CHP  of  the  validity  of  the  intellectual 
property  rights  they  seek  to  ])rotect. 

Pursuant  to  the  Indejiendent  Offic:es 
A])])ropriations  Act  of  15).')2,  31  U..S.C. 
9701,  and  regulations  at  19  Cl'R  133.3, 
133.13,  and  133.33.  intellectual  ])roperty 
rights  owners  or  their  agents  must  pay 
a  fee  when  they  ajiply  for  the 
recordation  with  CHP  of  their 
trademark,  trade  name,  or  copyright. 
Through  IPRR’s  weh-hased  interfac:e.  the 
user  will  he  ])rompted  through  several 
.steps  that  ca])ture  tin;  u.ser’s  r(;(]uired 
a])])lic;ation  information.  Once  the 
applicant  has  entered  all  recpiired 
application  information.  IPRR  will 
guide  the  applicant  through  a  series  of 
])romi)ts  seeking  his/her  hilling  name, 
hilling  address,  and  credit  card 
information.  IPRR  forwards  this 
payment  information  to  Pay.gov  for 
payment  proce.ssing,  and  the  apjjlicant 
name  and  an  IPRR  tracking  numher  to 
the  DH.S/CHP-()()3  Credit/Dehit  Card 
Data  System  (CDCDS)  .System  of 
Reconls  for  payment  reconciliation. 
Pay.gov  sends  a  nightly  activity  file, 
including  the  last  four  digits  of  the 
credit  card,  authorization  numher. 
hilling  name,  hilling  address,  IPRR 
tracking  numher,  and  Pay.gov  tracking 
numhers  to  CDCD.S.  Pay.gov  also  sends 
a  daily  hatch  file  with  the  nece.ssary 
])ayment  information  to  a  commercial 
l)ank  for  settlement  ])rocessing.  After 
])rocessing.  the  commercial  hank  .sends 
a  .settlement  file,  including  the  full 
credit  card  numher,  authorization 
numher,  card  tvjie,  tran.sat:tion  date, 
amount,  and  IPRR  tracking  numher  to 
CDCD.S.  Once  IPRR  rei:eives 
confirmation  from  Pay.gov  that  the 
l)ayment  has  been  process(;d 
successfully,  IPRR  will  retain  the 
Pay.gov  tracking  numher  for  payment 
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reconciliation  piirjjoses  in  accordance 
with  the  (ilKiDS  .system  of  records 
retention  scliednle. 

When  an  a])])licant  enters  the 
registration  nuinl)er  of  a  cojjyriglit  or 
trad(!inark  he  or  slie  wonld  like  to 
record  witli  (dll’,  the  IPRR  system  must 
receive  a  positive  match  respon.se  from 
the  U.lS.  Patent  and  Trademark  Office 
(USPTO)  and  IJ..S.  Co])yright  Office  Weh 
sites  in  order  for  tlie  application  to 
proceed.  Onlv  the  registration  number  is 
shared  with  the  USPTO  and  II.S. 
(iopyright  Office  Web  sites.  If  the 
r(!gistration  mnnh(!r  entered  in  IPRR 
does  m)t  match  an  entry  in  either  of 
the.se  Weh  sites,  the  applicant  c:annot 
record  their  trademark  or  copyright  with 
Clip.  Onc(!  a  j)ositive  match  respon.se  is 
received  from  these  systems,  certain 
fields  in  the  application  are 
automatically  pojndated  with  public 
data  taken  directly  from  the  U.S. 
Copyright  Office  or  USPTO  Weh  sites. 

All  of  the  information  coj)ied  from  the 
U.S.  Copyright  Office  or  USPTO  W'eh 
sites  is  pid)licly  available  at 
www.usplo.^ov  and  w  ww’. copyright. gov. 

The  public  may  search  for  trauemark, 
trade  name,  and  copyright  information 
in  IPRS,  the  ])uhlic  facing  portion  of  this 
.sy.stem  of  records.  The  IPRS  database 
collects  and  retains  onlv  a  portion  of  the 
information  entered  by  the  right  holder 
in  IPRR,  such  as  the  name,  address,  and 
phone  numher  of  the  right  holder  or 
re])resentative.  along  with  a  text 
description  of  the  recorded  trademark  or 
co])yright.  This  information  allows 
retailers,  consumers,  and  other 
husines.ses  to  contact  the  right  owner  to 
ensure  that  they  are  not  obtaining  goods 
that  infringe  on  the  owner's  intellectual 
property  rights. 

Clip  and  U.S.  Immigration  and 
Customs  Enforcement  (ICE)  officials 
have  access  to  IPRiS  to  assist  in  the 
enforcement  of  intellectual  proj)erty 
rights.  IPRiS  j)rovides  a  central 
.searchable  databa.se  of  all  trademark, 
trade  name,  and  cojjyright  recordation 
information.  IPRiS  contains  the  .same 
information  as  IPRS,  hut  with  additional 
fields  c:ontaining  confidential 
information  submitted  by  the  right 
holder,  including  the  names  of  entities 
who  have  used  the  trademark  or 
co]iyright,  the  country  of  manufacture  of 
merchandise,  images  of  the  recorded 
trademark  or  coj)yright,  li.sts  of 
licensees,  and  any  additional 
information  relating  to  enforcement  of 
the  intellectual  pro])erty  right.  Only  CUP 
and  ICE  officials  may  search  IPRiS. 

Only  a  few  users  within  CBP  have 
acce.ss  to  an  administrative  interface  to 
jjrocess  IPRR  r(!cordations.  Those 
authorized  CBP  users  with 
administrative  acce.ss  ])rocess  the 


renewals  of  existing  trademark  and 
copyright  recordations,  trade  name 
recordations,  and  information  about 
ownership  changes  or  cancellations. 

(ionsistcmt  with  DIES’  information- 
sharing  mission,  information  stored  in 
the  l)HS/(;BP-()()4-lntellectual  Propertv 
Rights  e-Recordation  and  Intellectual 
Pro|)erty  Rights  Search  Systems  may  h(; 
shaixul  with  other  DUS  components 
with  a  need  to  know  the  information.  In 
addition,  the.se  records  may  he  shared 
with  a])|)roj)riate  fed(;ral,  state,  local, 
tribal,  territorial,  foreign,  or 
international  government  agencies  so 
long  as  the  recipient  has  a  need  to  know 
the  information  to  carry  out  functions 
consistent  with  the  routine  uses  .set 
forth  in  the  sv.stem  of  records  notice 
(SGRN). 

The  Dejjartment  of  Homeland 
Security  is  issuing  this  Notice  of 
Proj)osed  rulemaking  to  exem])t  this 
sy.stem  of  records  from  certain 
])rovi.sions  of  the  Privacy  Act, 
concurrent  with  the  .system  of  records 
notice.  DHS  is  not  exenijiting  any  data 
in  the  sy.stem  regarding  an  individual's 
application  for  recordation  of  his  or  her 
trademark,  trade  name,  or  copyright. 

This  sy.stem,  however,  may  contain 
records  or  information  pertaining  to  the 
accounting  of  di.sclosures  of  records 
pertaining  to  persons  or  entities,  who 
are  alleged  to  have  made  an  infringing 
use  of  a  recorded  intellectual  ])ropertv 
right,  made  from  this  sy.stem  to  other 
national  security,  law  enforcenumt,  or 
intelligence  agencies  (federal,  state, 
local,  foreign,  international  or  tribal)  in 
accordance  with  the  j)ul)lished  routine 
uses  or  statutory  basis  for  disclosure 
under  5  U.S.C.  .'5.'i2a(h).  For  the 
at:counting  of  the.se  disclosures  only,  in 
accordance  with  .'i  U.S.C.  5.'52a  (i)(2)  and 
(k)(2),  DHS  will  claim  exemptions  for 
these  records  or  information. 

II.  Privacy  Ac:t 

The  Privacy  Act  embodies  fair 
information  practice  principles  in  a 
statutory  framework  governing  the 
means  by  which  tlu;  federal  government 
collects,  maintains,  uses,  and 
disseminates  personally  identifiable 
information,  'fhe  Privacy  Act  apj)lies  to 
information  that  is  maintained  in  a 
“svstem  of  records.”  A  “sy.stem  of 
records”  is  a  group  of  any  records  under 
th(!  control  of  an  agency  from  which 
information  is  ndrieved  by  the  name  of 
the  individual  or  by  .some  identifying 
numher,  symbol,  or  other  identifying 
])articular  a.ssigned  to  the  individual.  In 
the  Privacy  Act.  an  individual  is  defined 
to  encompass  U.S.  citizens  and  lawful 
permanent  residents.  As  a  matter  of 
policy.  DHS  extends  administrative 
Privacy  Ac;t  jjrotections  to  all  persons. 


regardless  of  citizenship,  where  sy.stems 
of  records  maintain  information  on  U.S. 
citizens,  lawful  permanent  residents, 
and  visitors. 

The  Privacy  Act  allows  government 
agencies  to  exempt  certain  records  from 
the  access  and  amendment  j)rovi.sions.  If 
an  agency  claims  an  exemption, 
however,  it  must  issue  a  Notice  of 
Pro]K)sed  Rulemaking  to  make  clear  to 
the  public  the  reasons  why  a  particular 
exemption  is  claimed. 

DHS  is  claiming  exemptions  from 
certain  recjuirements  of  the  Privacy  Act 
for  D1  IS/CBP-0()4-lntellectual  Proj)erty 
Rights  e-Recordation  and  Intellectual 
Property  Rights  Search  Systems  Sy.stem 
of  Records.  Some  information  in  DHS/ 
CBP-()()4-lntellectual  Propertv  Rights  e- 
Recordation  and  Intellectual  I’ropertv 
Rights  Search  Sy.stems  System  of 
Records  relates  to  official  DHS  national 
security,  law  (mforcement  or 
intelligence  activities,  and  that 
information  includes  records  or 
information  pertaining  to  the  accounting 
of  di.sclosures  made  from  this  sv.stem  to 
other  law  enforceimmt  or  intelligence 
agencies  (federal,  state,  local,  foreign, 
international,  or  tribal)  in  accordance 
with  the  published  routine  u.ses  or 
.statutory  basis  for  disclosure  ])ursuant 
to  U.S.C.  .'i.')2a(l)).  In  addition,  .some 
information  in  D1  l.S/CBP-()()4- 
Intellectual  Property  Rights  e- 
Recordation  and  Intellectual  Property 
Rights  Search  Sy.stems  Sy.stem  of 
Records  relates  to  information  or 
records  about  individuals  who  may 
have  used  an  inttdlectual  property  right 
without  the  intcdlectual  property  right 
owner's  authorization.  The.se 
exemj)tions  are  needed  to  protect 
information  relating  to  DHS  national 
security,  law  enforcement,  or 
intelligence  activities  from  disclosure  to 
subjects  or  others  related  to  these 
activities.  Specifically,  the  exemptions 
are  required  to  preclude  subjects  of 
these  activities  from  frustrating  these 
processes  and  to  avoid  disclosure  of 
activity  techni(]ues.  Di.sclosure  of 
information  to  the  subject  of  the  incpiirv 
could  also  permit  the  subject  to  avoid 
detection  or  apprehension. 

The  exemptions  j)ro])osed  here  are 
.standard  intelligence,  law  enforcement, 
and  national  security  exemptions 
exercised  by  a  large  numher  of  lederal 
law  enforcement  and  intelligence 
agencies.  In  appropriate  circumstances, 
when  com])liance  would  not  ap])ear  to 
int(;rfere  with  or  adversely  aflect  the  law 
enforcement  j)urpo.ses  of  this  sy.stem 
and  the  overall  law  enforcement 
process,  the  applicable  exemptions  may 
1)(!  waived  on  a  case  by  case  basis. 

A  notice  of  system  of  records  for  DHS/ 
CBP-()04-lnteHectual  Property  Rights  e- 
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Rw.ordalion  and  Seareli  Sysl(inis  .Systcan 
of  Records  is  also  ])id)lished  in  this 
issue  of  the  Federal  Register. 

List  of  Sui)je(:ts  in  (>  (IFR  Part  5 

FiXHuloin  of  information;  i’rivaey. 

For  the  reasons  stated  in  the 
preainl)le.  DHS  pro})oses  to  amend 
(ihajjter  I  of  Title  (i,  ('ode  of  Fculeral 
Regulations,  as  follows; 

PART  5— DISCLOSURE  OF  RECORDS 
AND  INFORMATION 

■  1 .  The  authority  citation  for  Part  .'i 
continues  to  read  as  follows; 

Authority:  I’lih.  I...  l()7-2a().  IKi  .Slat, 

(a  II.'S.C.  U)1  ol  seq.):  fi  :n)l. 

Sul)j>iirl  A  also  issued  under  II..S.(^  5.52. 
.Suh|)arl  H  also  issued  under  5  II.,S.(',.  552a. 

■  2.  Add  at  the  end  of  Appendix  C  to 
Part  .5.  the  following  new  paragraph 

"(in”; 

Appendix  C  to  Part  .5 — DUS  Systems  of 
Records  Exempt  From  the  Privacy  Act 

■k  -k  "k  ic  ic 

(iO.  The  1)U.S/(;B1M)04  Inlelleclual 
Properly  Rights  e-Kecordat ion  and  Search 
.Svsteins  .Svsiein  ol  Records  consists  of 
electronic  and  jrajrer  records  and  will  he  ustul 
hy  DIPS  and  its  coini)onents.  The  DllS/CliP- 
()()4-lnle!l(M;lnal  Propcirly  Rights  e- 
R(K;ordalion  and  .Search  .Svsteins  SvsIein  of 
Ris  ords  is  a  reirosilorv  of  information  held 
hy  DlhS  in  connection  with  its  several  and 
varied  missions  and  functions,  including,  hut 
not  limited  to.  the  enforcement  of  civil  and 
criminal  laws;  investigations.  in(|uiries.  and 
pr(H:eedings:  national  security:  and 
intelligence  acli\  ilies.  The  DU.S/(]HP-0()4- 
lutellectnal  Pnqierly  Rights  e- Recordation 
and  Search  Systems  .System  of  Records 
contains  information  that  is  collected  hy.  on 
hehalf  of.  in  support  of.  or  in  cooperation 
with  DHS  and  its  conqxments  and  may 
contain  |)ersonally  identifiahle  iidormalion 
collected  hy  other  federal,  state,  local.  Irihal. 
territorial,  foreign,  or  international 
government  agencies.  CiHP  will  not  assert  any 
exemptions  with  respect  to  information  in 
the  systmns  suhmitted  hy  the  inlellec:lual 
|)roperly  right  owner  or  the  owner's 
nqrresenlalive.  Information  in  the  system 
|)erlaining  to  persons  alleged  to  have 
infringed  on  an  intellectual  property  right 
may  he;  shared  with  national  security,  law 
enforcement,  or  intelligenc:e  agencies 
pursuant  to  the  puhlished  routine  uses.  The 
Privacy  Act  recpiires  1)1  IS  to  maintain  an 
accounting  of  the  disclosures  made  ])ursuaul 
to  all  routines  uses.  Disclosing  the  fac:t  that 
national  .security,  law  enforcement  or 
intelligence  agencies  have  sought  particular 
n;cords  may  affect  ongoing  national  security, 
law  enforcement,  or  intelligence  activity.  As 
such,  pursuant  to  5  II..S.(].  552a(j)(2),  Dll.S 
will  claim  excmiption  from  suhsections  (c)(;)), 
(e)(K).  and  (g)  of  the  Privacy  .Act  of  1074.  as 
amended,  as  necessarv  and  a|)))ro])riate  to 
protect  this  iidormation.  In  addition,  hecause 
the  system  may  contain  information  or 
ixicords  about  the  unauthorizeui  use;  of 


intellectual  i)ro])erty  rights  and  disclosuri!  of 
that  information  could  impede  law 
euforcement  iuv(!.stigations,  DIKS  will  claim. 
|)ursuaut  to  5  ll..S.(',.  552a(k)(2),  exemjjtiou 
from  suhsections  (c)(:t).  (d).  (e)(1).  (e)(4)((;), 
(e)(4)(ll),  (e)(4)(l).  and  (f)  of  tin;  Privacy  Act 
of  1974,  as  necessary  and  ajjpropriate  to 
|)rolect  this  iidormation. 

Exemiitions  from  these  iiarticular 
suhsections  are  justified,  on  a  case-hy-case 
basis  to  he  determined  at  the  time  a  recpiest 
is  made,  for  the  following  reasons: 

(a)  Prom  subsection  (c)(5)  (Accounting  lor 
Disclosures)  hecause  release  of  the 
accounting  of  disclosures  could  alert  the 
subject  of  an  investigation  of  an  actual  or 
lioteutial  criminal,  civil,  or  regulatory 
violation  to  the  existence  (d  that  investigation 
and  rex'eal  investigative  interest  on  the  part 
of  Dll.S  as  well  as  the  reeijnent  agency. 
Disclosure  of  the  accouutiug  would  therefore 
present  a  serious  impediment  to  law 
enforcement  efforts  and/or  efforts  to  preserve 
national  security.  Disclosure  of  the 
accounting  would  also  iiermit  the  indix  idual 
xvho  is  the  subject  of  a  record  to  im|)ede  the 
investigation,  to  tamiier  xvith  xvitnesses  or 
ex’idence,  and  to  avoid  detection  or 
apprehension,  xvhich  xvould  undermine  the 
entire  investigative  process. 

(h)  Prom  subsection  (d)  (Access  to  Records) 
hecause  access  to  the  records  contained  in 
this  svstem  of  records  could  inlorm  the 
suhjec:t  of  an  investigation  of  an  adual  or 
potential  criminal,  civil,  or  regulatory 
violation  to  the  existence  (d  that  investigation 
and  reveal  investigative  interest  on  the  part 
of  Dll.S  or  another  agency.  Access  to  the 
records  could  permit  the  individual  xvlio  is 
the  subject  ol  a  record  to  inqiede  the 
investigation,  to  tanqier  xvith  xvitnesses  or 
evidence,  and  to  avoid  detection  or 
a])prehension.  Amendment  ol  the  records 
could  interfere  xvith  ongoing  investigations 
and  laxv  enforcement  activities  and  xvould 
impo.se  an  unreasonable  administrative 
burden  hy  recpiiring  investigations  to  he 
continually  reinvestigated.  In  addition, 
|)ermitting  access  and  amendment  to  such 
information  could  disclose  security-sensitive 
information  that  could  he  detrimental  to 
homeland  security. 

(c:)  Prom  subsection  (e)(1)  (Relevancy  and 
Necessity  of  Information)  hecause  in  the 
course  of  investigations  into  ])otential 
violations  of  federal  laxv.  the  accuracy  of 
information  obtained  or  introduced 
occasionally  may  he  unclear,  or  the 
information  may  not  he  strictly  relevant  or 
necessary  to  a  specific  investigation.  In  the 
interests  ol  effective  laxv  enforcement,  it  is 
aiiprojiriate  to  retain  all  information  that  may 
aid  in  establishing  jiatterns  of  unlaxvful 
activity. 

(d)  Prom  suhsections  (e)(4)((;).  (e)(4)(ll). 
and  (e)(4)(l)  (Agency  Re(|uirements)  and  (f) 
(Agency  Rules),  hecau.se  |)ortious  of  this 
system  are  exeinjit  from  the  individual  access 
provisions  of  subsection  (d)  for  the  reasons 
noted  above,  and  therefore  DIPS  is  not 
required  to  establish  re(|uirements,  rules,  or 
procedures  xvith  resjiect  to  such  acc:ess. 
Providing  notice  to  individuals  xvith  resjiect 
to  existence  of  records  |)ertaining  to  them  in 
the  system  of  records  or  otherxvise  setting  uji 
jirotiedures  jnirsuant  to  xvhich  individuals 


max'  access  and  viexv  records  jiertaiuiug  to 
themselves  in  the  system  xvould  uudermine 
investigative  efforts  and  reveal  the  identities 
of  xvitnesses.  and  jiotential  xvitnesses.  and 
confidential  informants. 

(e)  Prom  subsection  (e)(H)  (Notice  on 
Individuals)  hecause  comjiliance  xvould 
interfere  xvith  D1  l.S's  ahilitv  to  obtain,  serve, 
and  issue  suhjioenas.  xvarrauts,  and  other  laxv 
enforcement  mechanisms  that  may  he  filed 
under  seal  and  could  result  in  disclosure  of 
investigative  technicjues,  jirocedures.  and 
evidence. 

(f)  Prom  subsection  (g)(1)  ((ax  il  Remedies) 
to  the  extent  that  the  system  is  exemjit  from 
other  sjiecific  suhsections  of  the  Privacy  Act. 

lonalhan  R.  (iantor. 

Acting  Chief  Privacy  Officer.  Depart meni  of 
I loineland  Security. 

|I  K  tloc.  2(n:i-()l()4!)  Piled  1-18-1 8:4.5  anil 
BILLING  CODE  9110-06-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12CFR  Part  360 

RIN  3064-AD99 

Records  of  Failed  Insured  Depository 
Institutions 

AGENCY:  luHloral  Dupo.sit  Iii.suranco 
Oorjioratioii  (FDIC). 

ACTION:  Notice  of  jiropo.sod  ruloiiial\.ing. 

SUMMARY:  Tlio  FDIO  is  projiosiiig  a  rule, 
with  nHjiHi.st  for  coiiniionts,  that  would 
iiiijiloniont  section  ll(d)(l.')KD)  of  tlie 
Federal  Deposit  Insurance  Act  (12 
II..S.().  1821(d)(l.'iKD)).  This  statutory 
provision  provides  time  frames  for  the 
retention  of  records  of  a  failed  insured 
depositorv  institution.  The  jiroposed 
rule  incorporates  the  .statutory  time 
frames  and  defines  the  term  "records.” 
DATES:  Written  comments  on  the  Rule 
must  he  received  hy  the  FDIC  no  later 
than  March  25,  2013. 

ADDRESSES:  You  may  submit  comments 
hy  any  of  the  following  methods; 

•  Agency  Web  Site:  http:// 

WWW. fdic.gov/reguUttions/hnvs/ federal. 
Follow  instructions  for  .Submitting 
comments  on  the  Agenev  Web  .Site. 

•  Eincnl:  (A)nnnents@FDI(J.gov. 
Include  “RIN  3()(i4-AD99”  in  the 
subject  line  of  the  me.ssage. 

•  Mail:  Robert  E.  Feldman,  Executive 
.Secretary,  Attention:  (Comments,  Federal 
Deposit  Insurance  ('.orjioration,  .'i.'iO  17th 
.Street.  NW.,  Washington,  Dfi  20429 

•  Hand  Delivery/Courier:  (luard 
.station  at  the  rear  of  the  .'i.'iO  17th  .Street 
Ihiilding  (located  on  F  .Street)  on 
business  daws  between  7  a.m.  and  .5  ji.ni. 
(EST). 

•  Federal  elhdeinaking  Portal:  hit}):// 
www.regalations.gov.  P'ollow  the 
instructions  for  .submitting  comments. 
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Public  Inspection:  All  ctaiinients 
received  will  be  posted  without  change 
to  http-J/ww'w.fdic.gov/i'cgnUtiions/luw's/ 
federal  including  any  ])ersonal 
information  ])rovided.  ('.oinments  may 
h(!  inspected  and  photoco])ied  in  the 
I'lllC  Public  Information  (lenter,  3501 
North  Fairfax  Drive,  Room  F-I()()2. 
Arlington,  VA  2222(i.  between  9  a.m. 
and  .'5  p.m.  (FST)  on  business  days. 

Paper  co])ies  of  public  comments  mav 
be  ordered  from  the  Public:  Information 
dentcM’  bv  telejjbone  at  (877)  27.‘i-3342 
or  (703)  h(i2-22()(). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  P.  Bolt,  Legal  Division,  (703) 
.')02-2040;  jerilvn  Rogin,  Legal  Division, 
(703)  502-2400:  (a-egory  D.  Talley. 
Division  of  Resolutions  and 
Rcjceiverships,  (703)  510-5115.  Federal 
Deposit  Insurance  Corporation,  550  17th 
StrcHO  N\V.,  Washington.  DC  20420. 
SUPPLEMENTARY  INFORMATION: 

I.  Bac:kgroiind 

When  acting  as  rciceivca'  of  a  failed 
insured  depositorv  institution,  the  F’DIC 
succeeds  to  the  hooks  and  rcicords  of  the 
institution.'  Section  ll(d)(15)(D)  of  the 
Federal  Dei)osit  Insurance  Act  (12 
U.S.C.  1821(d)(15)(D)).  hereafter 
‘‘Sciction  1821(d)(15)(D),”  providcas  that 
after  the  end  of  the  six-vear  pesriod 
hc!ginning  on  the  date  of  its  appointment 
as  rciceiver,  the  1<’D1C  may  dcistrov  any 
records  of  a  failed  insured  dejjositorv 
institution  that  the  FDIC.  in  its 
discretion  determines  to  he 
unncicessary,  nnle.ss  directed  not  to  do 
so  by  a  court  of  c:ompetent  jnri.sdiction 
or  govcirnmental  agenev  or  prohibited  hv 
law.  In  addition,  the  FDIC  mav  de.strov 
any  records  that  are  at  least  10  years  old 
as  of  the  date  of  appointment. 

'file  term  “records”  is  not  defined  in 
the  FDl  Act  and  the  k;gislative  history 
do(;s  not  jirovide  any  guidance  on  how 
the  term  should  he  interpreted.  A  broad 
interpretation  is  problematic  hec:ause  it 
vvoidd  encompass  not  only  all 
documentary  materials  that  clearly 
relate  to  the  business  of  the  institution 
hut  also  matcirials  that  have  no 
relevance  to  its  husini;ss,  or  which  lack 
evidentiary  value  and  woidd  not 
ordinarily  he  considered  “rcjcords.”  In 
addition,  advances  in  information 
technology  and  data  storage  cajDahilities 
have  substantially  increased  the  volume 
of  material  generated  by  financial 
institutions.  To  illustrate,  a  “terahvte” 
of  electronically  .stored  information 
(“ESI”)  is  the  (upuvalent  of  77  million 
jirinted  i)ages.  A  typical  failed  insured 
depository  institution  has  between  3 
and  5)  terahvtes  of  ESI.  or  between  231 


million  and  (i03  million  pages  of 
material.  Currently,  the  FDIC  is  housing 
on  its  recordkeei)ing  systems  775 
terahvtes  of  data  from  failed  insured 
dejjository  institutions  for  which  the 
I'DIC  has  been  ai)pointed  as  receiver 
since  21)07 — the  e(|nivalent  of  50.075 
billion  pages.  If  the  term  “records”  were 
to  he  interpreted  to  encom])ass  all 
documentary  material  that  the  FDIC  as 
receiver  obtains  from  a  failed  insured 
depositorv  institution,  regardless  of  its 
significance  or  evidentiary  value,  then 
the  capture,  processing,  and 
maintenance  of  ever-increasing  amounts 
of  such  material  would  pose  significant 
unnecessary  burdens  and  inefficiencies 
both  now  and  in  the  future.  For  this 
reason,  the  F"D1C  is  proposing  a  rule  to 
define  the  term  “records”  in  order  to 
designate  more  specificallv  the 
materials  that  are  subject  to  the  FDl 
Act’s  record  retention  provision,  therein' 
enabling  the  FDIC  to  manage  the  records 
of  insured  depository  institutions  in 
rei:eivership  more  efficiently  and  in  a 
legally  appro])riate  manner. 

II.  Proposed  Rule 

Auihoritv  and  Purpose 

The  FDl  Act  gives  the  FDIC  broad 
authority  to  carry  out  its  statntorv 
responsibilities.  Section  11(d)(1)  of  the 
I’DI  Act  authorizes  the  FDIC  to 
“])rescrihe  such  regulations  as  |it| 
determines  to  he  appropriate  regarding 
the  conduct  of  conservatorshi])s  or 
receiverships.”^  .Additionally,  section 
l()(g)  of  the  FDl  Act  authorizes  the  FDIC 
to  ])re.scrihe  regidations,  including 
defining  terms,  as  necessary  to  carry  out 
the  FDl  Act.'*  The  purpo.se  of  the 
projiosed  rule  is  to  identify  more 
specifically  the  materials  that  are 
subject  to  the  FDl  Act’s  records 
retention  provision  therehv  enabling  the 
FDIC  to  manage  the  records  of  an 
insured  dejjository  institution  in 
rec(Mvershi])  in  a  realistic,  efficient  and 
legally  apj)ro])riate  manner. 

Sect ion-bv-Sect ion  Aindvsis 
Definitions 

Under  the  j)ro])o.sed  rule, 
documentary  materials  will  he 
characterized  as  records  for  pnr|)oses  of 
Section  1821(d)(15)(D)  by  meeting  a 
formal  definition  (jiaragraph  (a))  and  a 
functional  test  (paragraph  (h)).  The  FDIC 
heliev(!s  that  this  two-tiered  apj)roach 
will  have  the  effect  of  excluding 
extraneous  material  that  is  not  related  in 
any  way  to  the  tran.saction  of  the  failed 
insured  de])ository  institution’s 
husine.ss. 


Paragraph  (a)(3)  of  the  ])roposed  rule 
defines  the  term  "rec:ords”  for  purposes 
of  See:tion  1821(d)(15)(D)  to  mean  “any 
reasonably  accessible  document,  hook, 
|)a))er.  map.  photograph,  microfiche, 
microfilm,  computer  or  electronically 
created  record  generated  or  maintained 
by  an  insured  dei)ositorv  institution  in 
the  course  of  and  necessary  to  its 
transaction  of  business.”  This  definition 
is  consistent  with  the  definition  of 
“r(!Cords”  in  section  21()(a)(l(i)(D)  of  the 
Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act  (“Dodd-Frank 
Act”),-'  which  addresses  the  retention  of 
records  of  a  systemically  important 
financial  (non-hank)  institution  for 
which  the  FDIC  is  appointed  as  rec;eiver. 
The  qualification  in  the  definition  that 
“records”  he  “reasonably  accessible” 
reflects  the  text  of  Federal  Ride  of  Civil 
Procedure  2(i(h)(2)(B),  which  provides 
that  a  party  from  whom  di.scovery  is 
sought  need  not  provide  ESI  from 
sources  that  the  })arty  identifiiis  as  not 
rea.sonahly  accessible  because  of  undue 
cost  or  burden.  (For  example,  a  jiarty 
may  hi;  excused  from  restoring  ESI  from 
aging  back-up  tapes.)  Use  of  the  phra.se 
“reasonably  accessible”  would  make  the 
definition  of  “records”  in  the  jiropo.sed 
rule  consistent  with  the  di.scoverv 
standard  and  would  also  protect  the 
I’DlC  as  riiceiver  from  incurring 
expen.ses  a.ssociated  with  restoring  or 
maintaining  the  legacy  systems  of 
multiple  failed  insured  deiiository 
institutions  in  order  to  extract 
documentary  material  from  those 
systems  that  is  not  needed  by  the 
Receiver  to  carry  out  its  functions  and 
was  not  in  use  by  the  insured  depositorv 
institution  to  carrv  out  its  day-to-day 
operations  iirior  to  its  failure. 

Paragraph  (a)  also  provides  a  non¬ 
exclusive  list  of  examples  of  material 
that  will  ordinarily  he  understood  to 
constitute  records  of  the  failed 
institution,  specifically,  hoard  or 
committee  meeting  minutes,  contracts  to 
which  the  insured  dejiusitory  institution 
is  a  partv,  dejiosit  account  information, 
employee  and  employee  benefits 
information,  general  ledger  and 
financial  rejiorts  or  data,  litigation  files, 
and  loan  documents. 

Two  types  of  materials  are  excluded 
from  the  definition  of  records  in 
])aragraph  (a)(3).  'Lhe  first  exclusion  is 
for  multiple  cojiies  of  records,  either  in 
jiaper  or  electronic  format.  The 
retention  of  mnltijile  copies  is 
unnecessary  and  is  not  cost-idficient. 
The  second  exclusion  is  for 


•'  \2  ll..S.{;.  5a!l(l(ii)( U))(l)).  which  ilclinos 
■■r(u:i)rcls"  lo  nuuin  "anv  (lofaiiiKail.  hook,  pajicr. 
map,  ph()l()gra|)h.  microlicho.  microtilin.  compiilcr 
or  olociroiiicallv  ol  and  iKico.ssarv  lo  its  transaclion 
ol  husinoss." 


12  l«21(cl)(2)(A). 


2  12  l«21(il)(1). 

*12  ll.-S.C.  182l)(o). 


Federal  Register /Vol.  78,  No.  14 /Tuesday,  )anuary  22,  2013 /Proposed  Rules 


4351 


(jxamiiiation,  o|)(;rating.  or  condition 
reports  prei)ared  by.  on  lielialf  of.  or  for 
tile  use  of  the  FDIC  or  any  agency 
responsilile  for  the  regulation  or 
sujiervision  of  insured  depository 
institutions.  The  FDIC  has  consi.stently 
maintained  that  reports  of  examination 
and  other  confidential  sujiervi.sorv 
corres])ondence  or  information  jirepared 
by  FD1(]  examiners  with  resjiect  to  an 
open  insured  depository  in.stitntion 
belong  exclusively  to  the  FDIC  and  not 
to  the  insured  depository  institution, 
but  insured  dejiository  institutions  often 
retain  copies  of  reports  of  examination 
and  other  sujiervisorv  correspondence. 

Determination  of  Whether  Material 
(Constitutes  Records 

In  determining  whether  ))articular 
material  obtaineil  from  a  failed  Insured 
dejiository  institution  constitutes  a 
record,  the  FDIC  will  consider  four 
factors  set  forth  in  jiaragrajih  (h).  If  the 
FDIC  in  its  discretion  determines  that 
one  or  more  of  the  factors  weigh  in  favor 
of  classifying  the  material  as  a  record,  it 
will  he  classified  as  a  record  for 
jiurooses  of  Section  1821(d)(l.'))(D). 

Tiie  first  factor  is  whether  the 
doiannentary  material  relates  to  the 
business  of  the  failed  insured  dejiositorv 
institution.  This  factor  is  modehul  after 
section  21()(a)(l())(D)(iii)  of  the  Dodd- 
Frank  Act  defining  “nicords”  as 
materials  generated  or  maintained  ‘‘in 
the  course  of  and  necessarv  to  |the 
institution’s!  transaction  of  husiness.” 

The  second  factor  is  whether  the 
documentary  material  was  generated  or 
maintained  in  accordance  with  the 
failed  insured  dejiository  institution’s 
own  recordkeejiing  jirac:tices  and 
jirocedures  or  pursuant  to  standards 
estahlished  by  the  failed  insured 
dejiository  institution’s  regulators. 

Thus,  the  FDK]  will  consider  whether 
documentary  material  was  retained 
jiursuant  to  the  insured  dejiository 
institution’s  recordkeejiing  jiractices 
when  determining  whether  sjiecific 
documentary  material  is  a  record  for  the 
jiurjio.ses  of  Section  1821(d)(l.'})(D)  and 
the  jirojiosed  rule.  Likewise,  the  FDIC 
will  consiiler  whether  documentary 
material  was  retained  jiursuant 
.standards  imjiosed  hy  state  or  federal 
regulators  when  determining  whether 
sjiecific  documentary  material  is  a 
record  for  the  jiurjioses  of  Section 
1821(d)(l.‘i)(D)  and  the  jirojiosiHl  rule. 

'I’he  third  factor  is  whether  the 
documentary  material  is  needed  bv  the 
FDIC  to  carry  out  its  functions  as 
receiver.  This  iiKjuiry  would  jiermit  the 
classification  of  documents  as  records 
when  they  are  used  hy  the  FDIC,  to  carry 
out  its  function  as  receiver,  for  examjile, 
to  transfer  the  failed  insured  dejiositorv 


institution’s  assets  or  liahilities,  assume 
or  rejiudiate  the  institution’s  contracts, 
determine  claims,  and  collect  liabilities 
owed  to  the  institution. 

The  fourth  factor  u.sckI  to  determine 
whether  docuimaitary  material  should 
he  classifKid  as  records  is  the  exjiected 
evidentiary  needs  of  the  FDK^  Records 
generated  and  maintained  by  the  failed 
insured  dejiository  institution  are  used 
to  sujijiort  miforcement  actions  and 
litigation.  In  addition,  records  of  the 
insured  dejiositorv  institution  may  also 
he  recjuired  to  resjiond  to  nujue.sts  filed 
under  the  Freedom  of  Information  Act. 
This  factor  is  modeled  on  section 
21()(a)(l(i)(D)(i)(Il)  of  the  Dodd-Frank 
Act  requiring  the  FDIC  to  jirescrihe 
records  retention  regulations  with  due 
regard  for  “the  exjiected  evidentiary 
needs  of  the  Corjioration  as  receiver  of 
a  covered  financial  comjiany  and  the 
jiublic  regarding  the  records  of  covcn'ed 
financial  comjianies.’’ 

Paragrajih  (c)  of  the  jirojio.sed  rule 
jirovides  that  the  FDl("’s  designation  of 
material  as  records  jiursuant  to 
jiaragrajih  (b)  is  .solely  for  the  jiurjiose 
of  identifying  records  that  are  suhject  to 
the  retention  requirements  of  Section 
1821(d)(l.'i)(D)  and  the  FDlC’s 
designation  of  sjiecific  material  as  a 
record  under  Section  1821  (d)(l,'5)(D) 
should  have  no  effect  on  whether  the 
material  is  discoverable  or  admissible  in 
any  court,  tribunal  or  other  adjudicative 
jiroceeding,  nor  on  whether  such 
material  is  subject  to  the  Freedom  of 
Information  Act.  the  Privacy  Act  or 
other  law.  Thus,  whether  sjiecific 
material  is  a  record  jiursuant  to  the 
jirojiosed  rule  does  not  alter  its  .status 
under  evidentiary  rules  such  as  the 
Federal  Rules  of  Evidence  (“FRE").  For 
examjile,  FRE  8().'1(1)  jirovides  thai 
“records  of  regularly  conducted 
activity”  (“business  records’’)  are  not 
excluded  from  evidence  by  the  rule 
against  hearsay,  regardless  of  whether 
the  declarant  is  available  as  a  witness. 

If  c;ertain  documentary  material  meets 
the  requirements  of  a  business  record 
Jiursuant  to  FRE  803(1),  then  whether  or 
not  the  FDIC]  determines  that  sjiecific 
documentary  material  constitutes 
“records”  jiursuant  to  the  jirojio.sed  rule 
will  not  affect  the  documentary 
material’s  status  as  a  business  record 
under  FRE  803(1).  Likewi.se,  whether 
sjiecific  material  is  or  is  not  designated 
as  a  record  for  jiurjio.ses  of  Section 
1821(d)(15)(D)  should  not  affect 
whether  it  may  be  subject  to  a  litigation 
hold  or  a  re(juest  under  the  Freedom  of 
Information  Act,  the  Privacy  Act  or 
other  law. 


■’^2  IL.S.C;.  .'j:»<K)(;i)(l(i)(0)(i)(ll). 
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Destruction  of  Records 

Section  1821(d)(l.'i)(D)  .sets  forth  the 
timeframes  for  the  de.struction  of  a 
failed  insured  dejiositorv  institution’s 
records.  Paragrajih  (d)  of  the  jirojiosed 
rule  incorjiorates  these  timeframes:  after 
the  end  of  the  six-year  jieriod  beginning 
on  the  date  of  its  ajijiointment  as 
receiver,  the  FDIC’,  may  de.stroy  any 
records  of  a  failed  insured  dejiositorv 
institution  that  the  FDIC]  in  its 
discretion  determines  to  he  unnecessary 
to  maintain,  unless  directed  not  to  by  a 
court  of  comjietent  jurisdiction  or 
governmental  agency  or  jirohibited  by 
law.  The  FDIC]  may  destroy  any  records 
that  are  at  least  10  years  old  as  of  the 
date  of  ajijiointment.  In  addition,  the 
jirojiosed  rule  jirovides  that  the  P’DIC] 
will  not  destroy  ret:ords  .subject  to  a 
legal  hold  imjiosed  hy  the  FDIC.  I3y 
including  legal  holds,  the  jirojiosed  rule 
imjilements  the  jiolicy  of  the  FDIC]  to 
jireserve  information  (both  ESI  and 
jiajier)  that  the  FDIC]  may  he  recjuired  to 
jiroduce  to  ojijiosing  jiarties  in  litigation 
or  when  otherwise  subject  to  a  legal 
re(juirement  to  jiroduce  information. 

Transfer  of  Records 

In  many  resolutions  of  failed  insured 
dejiositorv  institutions,  an  accjuiring 
institution  will  jiurchase  assets  or 
assume  liabilities  of  the  faihul  insured 
dejiository  institution  and,  in  such  a 
case,  must  ohtain  custody  of  records 
related  to  such  assets  and  liahilities. 
Paragrajih  (f)  of  the  jirojiosed  rule 
Jirovides  that  the  FDI(]’s  transfer  of 
records  to  a  third  jiarty  in  c:onnection 
with  that  jiarty’s  jiurchase  of  assets  or 
assumption  of  liahilities  will  satisfy  the 
records  retention  obligations  under 
Section  1821(d)(l.'i)(D)  so  long  as  the 
transfer  is  made  jiursuant  to  a  jiurchase 
and  assumjition  agreement  under  which 
the  transferee  agrees  that  it  will  not 
destroy  the  transferred  records  for  at 
least  six  years  from  the  date  of  the 
ajijiointment  of  the  FDIC  as  receiver  of 
the  failed  insured  dejiository  institution 
unless  otherwi.se  notified  in  writing  by 
the  FDIC. 

Policies  and  Procedures 

Paragrajih  (11  of  the  jirojiosed  rule 
Jirovides  that  the  FDIC]  may  e.stahlish 
jiolicies  and  jirocialures  with  resjiect  to 
the  retention  and  destruction  of  records. 
It  is  exjiected  that  the.se  jiolicies  and 
Jirocedures  will  address  sjiecific  matters 
related  to  the  cajiture,  jirocessing  and 
.storage  of  failed  hank  records,  such  as 
collecting  comjiuter  hard  drives,  email 
databases,  and  hackiqi  and  disaster 
recovery  tajies. 
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III.  Request  for  Comments 

Tlio  I’DIC  .s(!eks  c:onuneiits  on  all 
as])ei;ts  of  the  Propo.sed  Rule.  Comments 
will  be  considered  by  the  FDIC  and 
apjnopriate  revisions  will  be  made  to 
the  Proposed  Rule,  if  necessary,  before 
a  final  rule  is  issiujd.  All  comments 
iniKst  be  received  bv  tin;  FDIC  not  later 
than  March  25,  2013. 

IV.  Regulatory  Analysis  and  Procedure 

A.  Paperwork  Redaction  Act 

No  collections  of  information 
jnirsuant  to  the  Paiierwork  Reduction 
Act,  44  II.S.C.  3.501,  et  seq.,  are 
contained  in  the  inopo.seil  rule. 

R.  Regalatoiy  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 

.5  U.S.C.  001,  et  seq.,  reijuires  that  eat:b 
Federal  agency  either  certify  that  a 
propo.sed  ride  would  not,  if  adoptiul  in 
final  form,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  or  jirepare  an  initial  regnlatorv 
flexibility  analysis  of  the  rule  and 
publish  the  analysis  for  comment.  For 
jinrpo.ses  of  the  RFA  analysis  or 
certification,  financial  institutions  with 
total  a.ssets  of  $17.5  million  or  less  are 
considered  to  be  “small  entities.”  The 
FDIC  hereby  certifies  jnirsnant  to  .5 
IJ..S.C.  00.5(1)]  that  the  propo.sed  rule,  if 
adopted,  will  not  have  a  significant 
economic  imjiact  on  a  sub.stantial 
number  of  .small  entities.  I’be  ])roposed 
rule  defines  the  term  “records”  under 
.section  1821(d)(1.5)(D)  for  pur])o.ses  of 
the  FDlC's  own  internal  operations  and 
recordkeej)ing,  enabling  it  to  more 
efficiently  manage  the  records  of  an 
insured  dejiositorv  institution  in 
receivership.  Accordingly,  there  will  be 
no  significant  economic  iinjiact  on  a 
substantial  number  of  small  entities  as 
a  result  of  this  rule. 

C.  The  Treasaiy  and  General 
Government  Appropriations  Act.  1999 — 
Assessment  oj  Fedend  Regulations  and 
Policies  on  Families 

'I’be  FDIC  has  determined  that  the 
pro])o.sed  rule  will  not  affect  family 
well-being  within  the  meaning  of 
section  8.54  of  the  Treasury  and  General 
Government  Ajijnojniation.s  Act, 
enacted  as  j)art  of  the  Omnibus 
(k)n.solidated  and  Emergency 
.Supplemental  Apjiropriations  Act  of 
1999  (I’nb.  L.  10.5-277,  112  .Stat.  2081). 

D.  Plain  Language 

.Section  722  of  the  Gramm-Leacb- 
Bliley  Act  (Pub.  L.  100-102,  113  .Stat. 
1338,  1471),  requires  the  Federal 
banking  agencies  to  use  jilain  language 
in  all  propo.sed  and  final  rides 
pnblisbed  after  January  1, 2000.  The 


FDIG  has  sought  to  pre.sent  the  Proposed 
Ride  in  a  simjile  and  straightforward 
manner. 

List  of  Subjects  in  12  CFR  300 

Banks,  Banking,  Bank  deposit 
insurance.  Holding  companies.  National 
banks,  Particijiations,  Reporting  and 
record  keeping  reijiiirements,  .Savings 
associations.  .Securitizations. 

For  the  rea.sons  stated  above,  the 
Board  of  Directors  of  the  Federal 
De])osit  Insurance  (k)rj)oration  projioses 
to  amend  Part  300  of  title  12  of  the  Gode 
of  Federal  Regulations  as  follows: 

PART  360— RESOLUTION  AND 
RECEIVERSHIP  RULES 

■  1.  rbe  authority  citation  for  part  300 
is  revised  to  read  as  follows: 

Authority:  12  l)..S.C.  1817(1)).  lH18(a)(2), 
1818(t),  18i9(a)  .Seventh,  Ninlli  and  Tenlh. 
182()(l))(:t).  (4),  1821({1)(1).  1821((1)(10)((:). 
1821(d)(ll).  1821((1)(1.5)(D).  1821(e)(1). 
1821(e)(8)(D)(i).  1823((:)(4).  182:5(e)(2):  .Sec. 
401(h),  Fill).  L.  101-7:{.  103  Slat.  3.57. 

■  2.  Add  new  §  300.11  to  read  as 
follows: 

§  360.1 1  Records  of  failed  insured 
depository  institutions. 

(a)  definitions.  For  jtiirpo.ses  of  this 
section,  the  following  definitions 
apply— 

(1)  Fcnied  insared  depository 
institution  is  an  insured  depository 
institution  for  which  the  FDIC  has  been 
a])pointed  receiver  pursuant  to  12 

II. .S.C.  1821(c)(1). 

(2)  Insured  depository  institution  bits 
the  same  meaning  as  provided  bv  12 

IJ. .S.C.  1813(c)(2). 

(3)  Records  me:m.s  any  reasonably 
accessible  document,  book,  paper,  map, 
])botograj)b,  microfiche,  microfilm, 
computer  or  electroincally-created 
record  generated  or  maintained  by  an 
insured  depository  institution  in  the 
course  of  and  necessary  to  its 
tran.saction  of  business. 

(i)  Examples  of  records  include, 
without  limitation,  board  or  committee 
meeting  minutes,  contracts  to  which  the 
insured  depository  in.stitution  is  a  party, 
dej)o.sit  account  information,  employee 
and  employee  benefits  information, 
general  ledger  and  financial  reports  or 
data,  litigation  files.  ;md  loan 
documents. 

(ii)  Records  do  not  include: 

(A)  Multi])le  copies  of  records;  or 

(B)  Exiunination,  o])erating,  or 
condition  reports  prepared  bv.  on  behalf 
of,  or  for  the  use  of  the  E’DIG  or  any 
agency  res])onsil)le  for  the  regulation  or 
su])ervision  of  insured  depository 
institutions. 

(b)  Determination  of  records.  In 
determining  whether  particular 


ilocumentary  material  obtained  from  a 
failed  insured  depository  institution  is  a 
record  for  purposes  of  12  IJ..S.G. 

1821  (d)(1.5)(D),  the  FDIG  in  its 
discretion  will  determine  whether  one 
or  more  of  the  following  factors  weigh 
in  favor  of  cla.ssifving  the  material  as  a 
record: 

(1)  Whether  the  (lociimentary  material 
relates  to  the  business  of  the  failed 
insured  deoository  in.stitution, 

(2)  Wbetner  the  ilocumentary  material 
was  generated  or  maintained  as  records 
in  the  regular  cour.se  of  the  business  of 
the  failed  insured  depository  institution 
in  accordance  with  its  own 
recordkeeping  practices  and  ])rocedures 
or  pursuant  to  standards  establi.sbed  by 
the  failed  insured  depository 
institution's  regulators, 

(3)  Whether  the  documentary  material 
is  needed  by  the  FDIG  to  carry  out  its 
receivership  function,  and 

(4)  The  expected  evidentiarv  needs  of 
the  FDIG. 

(c)  The  FDIG’s  determination  that 
documentary  materials  from  a  failed 
insured  dejtository  institution  constitute 
records  is  solely  for  the  iturpose  of 
identifying  tbo.se  documentary  materials 
that  must  be  maintained  pursuant  to  12 
U..S.G.  1821(d)(1.5)(D)  and  shall  not  bear 
on  the  discoverability  or  admi.ssibilitv  of 
such  docinnentarv  materials  in  anv 
court,  tribunal  or  other  adjudicative 
))roceeding.  nor  on  whether  such 
documentary  materials  are  subject  to 
release  under  the  Freedom  of 
Information  Act,  the  Privacy  Act  or 
other  law. 

(d)  Destruction  o  f  records. 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  after  the  end  of  the 
six-year  jieriod  beginning  on  the  date 
the  FDIG  is  ajtpointed  as  receiver  of  an 
insured  depository  institution,  the  FDI(] 
may  destroy  any  records  of  such 
institution  which  the  FDIG,  in  its 
discretion,  determines  to  be 
nnnece.ssary  unless  directed  not  to  do  so 
by  a  court  of  comjietent  jurisdiction  or 
government.il  tigency,  prohibited  by 
law.  or  subject  to  a  legal  bold  impo.sed 
by  the  FDIG. 

(2)  Notwitb.standing  ])aragra])b  (d)(1) 
of  this  section,  the  FDIG  may  de.stroy 
records  of  an  insured  depository 
in.stitution  which  are  at  least  10  years 
old  as  of  the  dale  on  which  the  FDIG  is 
appointed  as  the  receiver  of  such 
depository  in.stitution  in  accordance 
with  paragraph  (d)(1)  of  this  .section  at 
any  time  after  such  appointment  is  final, 
without  regard  to  the  six-year  period  of 
limitation  contained  in  ])aragrapb  (d)(1) 
of  this  section. 

(e)  Transfer  of  records.  If  the  FDIG 
transfers  records  to  a  third  party  in 
connection  with  an  agreement  for  the 
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purchase  and  a.ssumption  of  assets  and 
iial)ilities  of  a  failed  insnnul  depository 
institution,  the  nH;ordkeei)ing 
nupiirements  of  12  U.S.(]. 

1tt21(d)(l,')){D),  and  paragrapli  (d)  of  this 
.section  shall  he  satisfied  if  the  transferei* 
agrcHts  that  it  will  not  destroy  such 
n!cords  for  six  years  from  the  date;  the 
FDK'.  was  a|)pointed  as  recinver  of  such 
failed  insured  depository  institution 
indess  otherwise  notified  in  writing  hv 
the  FDIC. 

(f)  P()li(:i(\s  and  procaduivs.  The  I’DKi 
may  establish  policies  and  procedures 
with  respect  to  the  retention  and 
destruction  of  records  that  are 
consistent  with  this  section. 

Dated  at  Washington.  DC,,  tliis  l,51h  day  of 
lannary  2013. 

8y  order  of  the  Hoard  of  Directors. 

Fetleral  Deposit  Insurance  Corjioration. 

Rulierl  E.  Feldman. 

Exacutivo  Socmtdi'V. 

|FR  Uik;.  2013-01(180  Filisl  1-18-13:  8:4.t  :im| 
BILLING  CODE  6714-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2012-1295;  Airspace 
Docket  No.  12-AAL-10) 

RIN  2120-AA66 

Proposed  Amendment  of  Area 
Navigation  (RNAV)  Route  T-266;  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
modify  low-altitude  RNAV  route  T-2()() 
in  the  .state  of  Alaska  by  removing  two 
non-directional  beacons  (NDB)  as  the 
navigation  signal  source  and  replacing 
them  with  RNAV  wavjioints.  This 
action  would  enhance  the  safety  and 
efficiency  of  the  National  Airsjiace 
System  (NAS). 

DATES:  (Comments  must  he  received  on 
or  before  March  8.  2013. 

ADDRESSES:  Send  comments  on  this 
propo.sal  to  the  U.S.  Department  of 
Transportation.  Docket  Ojierations,  M- 
30,  1200  New  Jersey  Avenue  SE.,  West 
Building  (hound  Floor,  Room  \V12-140, 
Washington.  IX;  20.'i00-0001 ;  telejihone: 
(202)  3(>0-982().  You  must  identify'  FAA 
Docket  No.  FAA-2012-12‘K'i  and  ' 
Air.s|iace  Docket  No.  12-AAL-lO  at  the 
beginning  of  your  comments.  You  may 
akso  .submit  comments  through  the 
Internet  at  hiip://\vi\  \\’.w<>uI(itions.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
(hdlant.  Airspace  Policy  and  ATC' 
Procedures  Ciroup,  Office  of  Airspace 
Services.  F’ederal  Aviation 
Administration,  800  lnde|)endence 
Avenue  SW.,  Washington,  D(]  20.'i01; 
telephone:  (202)  207-8783. 
SUPPLEMENTARY  INFORMATION: 

(Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
liy  siihmitling  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  jiarticularly  helpful  in 
develojiing  reasoned  regulatory 
decisions  on  the  propo.sal.  (himments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  projiosal. 

(Ymimunications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA- 
2012-129.')  and  Airspace  Docket  No.  12- 
AAE-IO)  and  he  submitted  in  trijilicate 
to  the  Docket  Managenuait  Facility  (see 
ADDRESSES  section  for  address  and 
phone  nimiher).  You  may  akso  submit 
comments  through  the  Internet  at 
hltp://\\’\\\\'.wgiil(id()ns.gov. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  tho.se 
comments  a  self-addres.sed,  .stamped 
l)ostcard  on  which  the  following 
statement  is  made:  “(Comments  to  FAA 
Docket  No.  FAA-2()12-129.'')  and 
Airspace  Docket  No.  12-AAL-1().”  'flie 
po.stcard  will  he  date/time  stamped  and 
returned  to  the  comnienter. 

All  communications  recei\'ed  on  or 
before  the  specified  closing  date  for 
comments  will  he  considered  before 
taking  action  on  the  jirojiosed  rule.  The 
projiosal  contained  in  this  action  mav 
he  changed  in  light  of  comments 
received.  All  comments  submitted  will 
he  a\'ailahle  for  examination  in  the 
jiuhlic  docket  both  before  and  after  the 
closing  date  for  comments.  A  rejiort 
summarizing  each  substantive  jniblic 
contact  with  FAA  jiersonnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
docket. 

Availability  of  NFRM’s 

An  electronic  cojiy  of  this  document 
may  he  downloaded  through  the 
Internet  at  http:/ /www.wguUitions. gov. 

Yon  may  review  the  jnihlic  docket 
containing  the  jirojiosal,  any  comments 
received  and  any  final  disjiosition  in 
jierson  in  the  Dockets  Office  (see 
ADDRESSES  section  for  address  and 
jilione  number)  between  9  a.m.  and  .I 
ji.ni.,  Monday  through  Friday,  excejit 
Federal  holidays.  An  informal  docket 


may  also  he  examined  during  normal 
husiness  hours  at  the  office  of  the 
We.stern  Service  (Center,  0|)erations 
.Sujijiort  Orouj),  Federal  Aviation 
Administration,  KiOl  Lind  Ave.  SW., 
Rcaiton,  WA  98().')7. 

Fersons  interested  in  being  jilaced  on 
a  mailing  list  for  future  NBKM's  should 
contact  the  FAA’s  Office  of  Rulemaking. 
(202)  2()7-9()77,  for  a  cojiy  of  Advisory 
(arcular  No.  11-2A,  Notice  of  Projio.sed 
Rulemaking  Distribution  System,  which 
describes  the  ajijilication  jirocedure. 

The  Projiosal 

The  FAA  is  jirojiosing  an  amendment 
to  Title  14,  (iode  of  Federal  Regulations 
(14  C]FR)  jiart  71  to  modify  RNAV  route 
T-2()()  in  Alaska.  T-2()()  is  currenlly 
defined  by  the  (^oghland  Island,  AK. 
NDB;  the  Fredericks  Point,  AK.  NDB; 
and  the  Annette  Island.  AK,  VOR/DME. 
The  Annette  Island  VOR/DME  would 
remain  as  one  end  jioint  of  the  route, 
hut  the  two  NDBs  would  he  removed 
from  the  route  descrijition  and  rejilaced 
hv  the  addition  of  eight  RNAV 
wayj)oint.s  (WP).  The  existing  RADKY, 
AK,  fix  (near  the  Ooghland  Island  NDB) 
would  be  relocated  to  the  .southeast  of 
its  current  jiosition  and  would  serve  as 
the  other  endjioint  of  the  route.  These 
changes  would  enhance  safety  by 
jiroviding  lower  IFR  minimum  en  route 
altitudes  (MEA)  on  T-2(i(),  which  would 
allow  aircraft  to  flv  at  lower  altitudes 
when  inflight  icing  conditions  are 
encountered.  Additionallv,  the  changes 
sujijiort  the  exjianded  u.se  of  RNAV 
within  the  NAS  by  reducing  the  reliance 
on  ground-ba.sed  NDBs  for  navigation 
guidance. 

RNAV  routes  are  published  in 
jiaragrajih  (iOl  1  of  P^AA  (Irder  7400. 9W 
dated  August  8,  2012,  and  effective 
Sejitember  l.'i,  2012.  which  is 
incorjiorated  by  reference  in  14  CFR 
71.1.  The  RNAV  routes  listed  in  this 
document  would  he  subsequently 
jiublished  in  the  Order. 

The  FAA  has  determined  that  this 
jirojiosed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frecjiumt  and 
routine  amendments  are  necessary  to 
keej)  them  ojierationally  current. 
Therefore,  this  jirojio.sed  regulation:  (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  128()();  (2)  is  not 
a  “significant  rule”  under  Dejiartment  of 
Transjiortation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  20.  1979);  and  (3)  does  not 
warrant  jirejiaration  of  a  regulatory 
evaluation  as  the  anticijiated  imjiact  is 
.so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
jirocedures  and  air  navigation,  it  is 
certified  that  this  jirojiosed  rule,  when 
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l)r()imilgat(!{l,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Fbixibility  Act. 

The  FAA’s  authority  to  issue  rules 
r(!gar(ling  aviation  safety  is  found  in 
Title  4‘)  of  the  United  States  Ciode. 
Suhtith;  I,  Section  lOti  describes  the 
authority  of  the  FAA  Administrator. 
Subtitle  VII.  Aviation  Programs, 
describes  in  more  detail  the  scope  of  the 
agency's  authority. 

This  rulemaking  is  promulgated 
under  the  authority  described  in 
Subtitle  VII,  Part  A.  Suhpart  I.  Section 
40103.  Under  that  section,  the  FAA  is 
charged  with  prescribing  regulations  to 
assign  the  use  of  the  airspace  necessary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airspace.  This  regulation 
is  within  the  scope  of  that  authority  as 


it  modifies  the  route  .structure  in  Alaska 
as  nuiuired  to  preserve  the  .safe  and 
efficient  flow  of  air  traffic. 

Environmental  Review 

This  proposal  will  ht;  subject  to  an 
(Mivironmental  analysis  in  accordance 
with  FAA  Order  loho.lE, 
“Environmental  Impacts:  Policies  and 
Procedures,”  jjrior  to  any  FAA  final 
regulatory  action. 

List  of  Subjects  in  14  UFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aiilhority:  4!)  U..S.(:.  10(i(g).  4U1():t.  401  Ki, 
40120:  E.O.  108.54.  24  I’R  9505,  3  Cl  R.  195‘)- 
1903  (ioiu))..  p.  389. 

§71.1  [Amended] 

■  2.  The  incorjioration  hv  reference  in 
14  CFR  71.1  of  FAA  Order  74()().9V, 
Airspace  Designations  and  Reporting 
Points,  Dated  Augu.st  9,  2011,  and 
effective  Sejitemher  1.5,  2011.  is 
amended  as  follows: 

Pdidgmplt  liOI  I  VnilfHl  States  Aivu 
Ndvigdiioii  liaulds 

*  *  -k  *  * 


T-200  RADKY,  AK  to  Aniiclte  Island,  AK  (ANN)  (Aineiidedl 


RADKY.  AK 

Fix 

XADZY.  AK 

\VP 

VIILIK),  AK 

\VP 

I'DCID.  AK 

\VP 

YICAX.  AK 

WP 

NLRLE.  AK 

\VP 

VAZPU.  AK 

WP 

IKKIZL  AK 

Fix 

Annelli!  Island.  AK 

VDR/DMF 

(ANN) 


(Lai.  58°08'00"  N.,  long.  134°29'50"  \V.) 
(Lai.  57‘oroo"  N..  long.  133  OO'OO"  \V.) 
(Lai.  50°49'05"  N.,  long.  132°49'30"  W.) 
(Lai.  50°43'31"  N..  long.  132°42'02"  W.) 
(Lai.  50°39'45"  N..  long.  132°37'00"  W.) 
(Lai.  50°32'30"  N..  long.  132°30'34"  \V.) 
(Lai.  50°27'24"  N..  long.  132°25'50"  W.) 
(Lai.  55°37'57"  N..  long.  132°10'29"  W.) 
(Lai.  55“03'37"  N..  long.  131°34'42"  \V.) 


Issued  in  Washinglon.  IKL  on  Deccanher 
12.  2012. 

Cary  A.  Norek, 

Mdddgdr.  Airs])dC(;  Policv  (ind  A  7’C’ 

Prorcd divs  (dodp. 

H'K  Doc.  2()i:i-tnil5  I'ilecl  l-lK-13;  8:45  ain| 
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Federal  Aviation  Administration 
14  CFR  Part  71 

[Docket  No.  FAA-2012-1294;  Airspace 
Docket  No.  11-ANM-28] 

RIN  2120-AA66 

Proposed  Establishment  of  Area 
Navigation  (RNAV)  Routes;  OR 

agency:  Federal  Aviation 
Administration  (I’AA),  DOT. 

ACTION:  Notice  of  jirojiosed  rulemaking 
(NPRM). 


SUMMARY:  This  action  proposes  to 
establish  two  new  low-altitnde  RNAV 
routes  in  the  state  of  Oregon,  designated 
T-3()2  and  T-304.  The  routes  would 
rejilace  .segments  of  an  existing  VHF 
Omnidirectional  Range  (VOR)  Federal 
airway  that  will  he  removed  due  to  the 


planned  decommissioning  of  the 
Portland.  OR,  VOR/DME  in  2013.  This 
action  would  advance  the 
implementation  of  RNAV  and  provide 
continued  en  route  navigation  guidance 
in  the  affected  airsjiace. 

DATES:  Comments  must  he  received  on 
or  before  Mari:h  8,  2013. 

ADDRESSES:  Send  comments  on  this 
jirojiosal  to  the  U.S.  Dejiartment  of 
Transportation,  Docket  Operations,  M- 
30,  1200  New  Jersey  Avenue  SE.,  VVe.st 
Building  Cround  Floor,  Room  VVl 2-140, 
Washington,  DC  20.590-0001:  telejihone: 
(202)  300-9820.  You  must  identify  FAA 
Docket  No.  FAA-2012-1294  and  ' 
Airspace  Docket  No.  ll-ANM-28  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  through  the 
Internet  at 

http://\\’\\’\v.rf!giil(itions.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Callant,  Airspace  Policy  and  ATCi 
Proc:edure.s  Croup,  Office  of  Airsjiace 
Services,  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591: 
lelejihone:  (202)  207-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  jirojiosed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  jirovide  the  factual  basis 
supporting  the  views  and  suggestions 
jiresented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  propo.sal.  Comments 
are  sjiecifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  propo.sal. 

Communications  should  identify  both 
docket  numbers  (FAA  Docket  No.  FAA- 
2012-1294  and  Airsjjace  Docket  No.  11- 
ANlVl-28)  and  he  submitted  in  trijilicate 
to  the  Docket  Management  Facility  (see 
ADDRESSES  section  hir  addre.ss  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at  http:// 
WWW. rHgiiIations.gov. 

(iommenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  tho.se 
comments  a  .self-addre.ssed,  stamjied 
jiostcard  on  which  the  following 
statement  is  made:  “Comments  to  FAA 
Docket  No.  FAA-2()1 2-1294  and 
Airspace  Docket  No.  ll-ANM-28.'’  The 
postcard  will  he  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  received  on  or 
before  the  sjiecified  closing  dale  for 
comments  will  he  considered  before 
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taking  action  on  the  i)roi)osed  rule.  The 
proposal  contained  in  this  action  may 
l)e  changed  in  light  of  comments 
received.  All  comments  submitted  will 
1)1!  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  re|)ort 
summarizing  each  substantive  ])uhlic 
contact  with  FA  A  jxii'sonnel  concerned 
with  this  rnlemaking  will  h(!  filed  in  the 
docket. 

Availability  of  NPRMs 

An  electronic  copv  of  this  document 
may  he  downloaded  through  the 
Internet  at  hHp://m\  \v.rngiilali()ns.‘’()V. 

Yon  may  review  the  public  docket 
containing  the  propo.sal,  any  comments 
received  and  any  final  disposition  in 
j)er.son  in  the  Dockets  Office  (.see 
ADDRESSES  section  for  addre.ss  and 
j)hone  numher)  hetwcien  9:00  a.m.  and 
.'):()()  p.m..  Monday  through  Friday, 
except  luideral  holidays.  An  informal 
docket  may  akso  he  examined  during 
normal  business  hours  at  the  office  of 
the  Western  Service  (Center,  Operations 
.Support  Orou|).  Federal  Aviation 
Administration.  KiOl  Lind  Ave.  .SW.. 
Renton.  WA  980.‘i7. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRMs  should 
contact  the  FAA’s  Office  of  Rnlemaking. 
(202)  2()7-9()77.  for  a  copy  of  Advi.sorv 
Ciircular  No.  1 1-2A,  Notice  of  Propo.sed 
Rnlemaking  Distribution  .Syst(!m,  which 
de.scrihes  the  a])plication  proctidure. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  Title  14.  Code  of  Federal  Regulations 
(14  C:FR)  part  71  to  estahli.sh  two  new 
RNAV  routes,  designated  T-.302  and  f- 
304.  in  Oregon.  'I’lie  new  routes  would 
replace  segments  of  a  YOR  Federal 
airway  that  will  he  affected  hv  the 
planned  decommi.ssioning  of  the 
Portland.  OR.  VOR/DME  in  2013.  The 
new  routes  woidd  extend  between 
navigation  fixes  located  .southeast  of  the 
Portland.  OR.  VOR/DME  and  navigation 
fixes  located  north  of  the  Deschutes.  OR, 
VOR'I'AC.  T-302  would  extend  between 


the  existing  (IIIKLS,  OR,  fix  and  the 
existing  (TJPRl,  OR.  fix.  '1-304  would 
extend  between  the  existing  CLARA, 

OR.  fix  and  the  existing  HI']RH.S.  OR,  fix. 
Additional  new  waypoints  would  he 
achhul  along  the  proposed  routtis 
l)etw(!en  the  end-i)oint  fixes.  'I'liis  action 
would  enhance  safety  and  (dficiency. 
exi)and  the  u.se  of  RNAV  in  the  National 
Airspace  .System,  and  provide  for 
continued  en  route  navigation  guidance 
in  a  portion  of  .Seattle  Air  Route  Traffic 
(A)utrol  Center’s  airspace. 

RNAV  routes  are  ])nhlished  in 
paragraj)h  001 1  of  FAA  Order  7400. OW 
date(l  August  8,  2012,  and  effet:tive 
.September  l.'j.  2012,  which  is 
incorporated  by  reference  in  14  CIFR 
71.1.  'file  RNAV  routes  li.sted  in  this 
document  would  he  suhsetjuently 
puhli.shed  in  the  Order. 

The  FAA  has  determined  that  this 
j)roj)osed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frecjuent  and 
routine  amendments  are  nece.ssarv  to 
keep  them  oj)erationally  current. 
Therefore,  this  ])roposed  regulation:  (1) 

Is  not  a  “significant  regulatory  action” 
under  Executive  Order  12800;  (2)  is  not 
a  "significant  rule”  under  D(!partment  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
Fehruary  20,  1979);  and  (3)  does  not 
warrant  preparation  of  a  regulatory 
evaluation  as  the  anticij)ated  impact  is 
so  minimal.  .Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
j)rocedure.s  and  air  navigation,  it  is 
certified  that  this  |)ropo.sed  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
numher  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

The  FAA’s  authority  to  issue  rules 
regarding  aviation  .safety  is  found  in 
Title  49  of  the  United  .States  (iode. 
.Subtitle  1,  .Section  100  de.scrihes  the 
authority  of  the  FAA  Ailministrator. 
.Subtitle  VIl,  Aviation  Programs, 
de.scrihes  in  more  detail  the  .scoj)e  of  the 
agency’s  authority. 


This  rnlemaking  is  promulgated 
imder  the  authority  described  in 
Subtitle  VIL  Part  A,  .Sul)])art  1.  .Section 
40103.  Under  that  .section,  the  FAA  is 
charged  with  ])r(!scril)ing  regulations  to 
assign  tlu!  use  of  the  airs])ace  uec:essary 
to  ensure  the  safety  of  aircraft  and  the 
efficient  use  of  airspace.  This  rcigulation 
is  within  the  scope  of  that  authority  as 
it  modifies  the  route  structure  as 
r(!(]iiired  to  ])reserve  the  .safe  and 
efficient  flow  of  air  traffic  within  the 
National  Airspace  .System. 

Environmental  Review 

'I’liis  ])ro])osal  will  he  subject  to  an 
environmental  analysis  in  accordanc:e 
with  FAA  Order  1 0.50.1  E, 
“Environmental  Impacts;  Policies  and 
Procedures,”  prior  to  any  FAA  final 
regulatory  action. 

List  of  Subjects  in  14  CFR  Part  71 

Airsi)ace.  Incori)oration  by  reference. 
Navigation  (air). 

'I'he  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
L’ederal  Aviation  Administration 
pro])o.ses  to  amend  14  UFR  part  71  as 
follows; 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  1 .  The  authority  citation  for  j)arl  71 
continues  to  rea(l  as  follows; 

Authority:  49  l()0(g).  4()l():t.  4()  li:5. 

40120;  F.U'.  108,54.  24  I'R  9.50,5.  :i  CI''R.  1959- 
190:i  Com]).,  ]).  :i89. 

§71.1  [Amended] 

■  2.  The  incor])oration  hv  reference  in 
14  (T’R  71.1  of  FAA  Order  74()().9VV. 
Airsjiace  Designations  and  Reporting 
Points,  Dated  August  8.  2012,  and 
effective  Sejitemher  1.5.  2012,  is 
amended  as  follows: 

Paragraph  (U)l  1  I  ’nilad  Slatas  area 
navigatian  roalas 


r-.302  CIJKIS,  OR  to  CIJPRI,  OR  (New] 


CUKIS.  OR 

Fix 

(45°21'00"  N..  long.  122°21'49"  W.) 

IIACE.  OR 

\VP 

(45°09'52"  N..  long.  122°0:ro:i"  W.) 

IIL'I’  T.  OR 

\VP 

(44°50':i5"  N..  long.  121°40'50"  W.) 

II-RMM.  OR 

WF 

(44°40'0.5"  N..  long.  i21°27'00"  W.) 

CDl’Rl.  OR 

I'lx 

(44°:i7'04"  N.,  long.  12U1.5'14"  \V.) 

T-304  OLARA,  t)R  to  HERBS,  OR  INew] 


CLARA.  OR 

I’ix 

(45°1()'40"  N.,  long.  122°:i(i'11"  W.) 

I’UTZZ.  OR 

\V1> 

(45°08'14"  N..  long.  122°()7'19"  \V.) 

|)FTT.  OR 

\V1> 

(44°5(>':i.5"  N..  long.  121'’40'.5(i"  \V.) 

WISSL.  OR 

\VP 

(44°:i5'49"  N..  long.  121°24'59"  W.) 

HERBS.  OR 

Fix 

(44°25'07"  N.,  long.  121°lfi'52"  \V.) 
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Issiuul  in  Washington,  DC.  on  Dcuaanljca' 
12,  2012. 

(lary  A.  Nornk, 

Mdiui^cr.  Airspace  Policy  and  A  TCI 
Traced  a  res  (I  map. 
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BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  71 

[Docket  No.  FAA-2012-1168;  Airspace 
Docket  No.  07-AWA-3] 

RIN  2120-AA66 

Proposed  Modification  of  the  Dallas/ 
Fort  Worth  Class  B  Airspace  Area;  TX 

agency:  Fculeral  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  propo.sed  rulemaking 
(NPRM). 

SUMMARY:  This  action  ])roj)oses  to 
modify  the  Dallas/Fort  Worth.  TX,  (ilass 
8  airsjiace  area  to  ensure  containment  of 
large  turhine-])o\ver(Hl  aircraft  flying 
instrument  procedures  to  and  from  the 
Dallas/Fort  Worth  International  Airport 
(DFW)  and  Dallas  Love  Field  Airport 
(DAL)  within  (ilass  B  airspace.  The  FAA 
is  projiosing  th(Lse  actions  to  further 
su])port  its  national  airsjiace  redesign 
goal  of  optimizing  terminal  and  en  route 
airsjiace  areas  to  enhance  safety, 
improving  the  flow  of  air  traffic,  and 
reducing  the  potential  for  near  midair 
collision  in  the  DFW  terminal  area. 
DATES:  (Comments  must  he  received  on 
or  before  March  2.'5,  2013. 

ADDRESSES:  Send  comments  on  this 
propo.sal  to  the  U.S.  Department  of 
Transportation,  Docket  Opttrations.  M- 
30,  1200  New  Jer.sey  Avenue  SE.,  West 
Building  Ground  Floor,  Room  Wl  2-140, 
Wa.shington,  DC  20.'i90-0001;  tehtphone: 
(202)  300-9820.  You  must  identifv  FAA 
Docket  No.  FAA-2012-1108  and  ' 
Airspace  Docket  No.  07-AWA-3  at  the 
l)(!ginning  of  your  comments.  You  may 
akso  submit  comments  through  the 
Internet  at  hit j}://\y\y\v. ivgiiIations.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colby  Abbott,  Airspace  Policy  and  ATC 
Procedures  Crouj),  AJV-1 1 3,  Office  of 
Airspace  Services,  Federal  Aviation 
Administration,  800  Indejiendence 
Avenue  ,SW.,  Washington,  DC  20.'591 : 
tele])hone:  (202)  207-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
j)artici|)ate  in  this  propo.sed  rulemaking 
by  submitting  such  written  data,  views. 


or  arguments  as  th(;v  may  cUtsire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
puisented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  |)ro])osal.  Ciomments 
are  specifically  invitcul  on  the  overall 
regulatory,  aeronautical,  (u:onomic. 
environmental,  and  energy-ndated 
as])ects  of  the  pro|K)sal. 

('.onununications  should  identifv  both 
dock(!t  numhers  (FAA  Dock(!t  No.  FAA— 
2012—1108  and  Airspace  Docket  No.  07— 
AWA-3)  and  he  submitted  in  triplicate 
to  the  Docket  Management  Facility  (see 
ADDRESSES  section  for  address  and 
phone  number).  You  may  also  submit 
comments  through  the  Internet  at 
http:/ /w’w’w. ivgnlations.gov. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  action  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  “Comments  to 
Docket  Nos.  FAA-2012-1108  and 
Airspace  Docket  No.  07-AWA-3.”  The 
po.stcard  will  he  date/time  stamped  and 
returned  to  the  commenter. 

All  communications  rcjceived  on  or 
before  the  sp(;cified  closing  date  for 
comments  will  he  consichired  before 
taking  action  on  the  jirojiosed  rule.  The 
])roposal  contained  in  this  action  may 
1)0  changed  in  light  of  comments 
received.  All  coimnents  submitted  will 
he  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  i)ul)lic 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  he  filed  in  the 
(locket. 

Availability  of  NPRM’s 

An  electronic  co])y  of  this  document 
may  he  downloaded  through  the 
Internet  at  http://\v\v\v.rvgnlations.gov. 

You  may  review  the  jmhlic  docket 
containing  the  jiroposal.  any  comments 
received  and  anv  final  disposition  in 
j)erson  in  the  Dockets  (Office  (see 
ADDRESSES  section  for  address  and 
])hone  number)  between  9:00  a.m.  and 
.'):00  j).m.,  Monday  through  Friday, 
except  Federal  holidays.  An  informal 
docket  may  also  he  examined  during 
normal  husine.ss  hours  at  the  office  of 
the  Central  vService  Center,  Operations 
Su])j)ort  Croup,  Federal  Aviation 
Administration,  2001  Meacham  Blvd. 
Fort  Worth,  TX  70137. 

Persons  interested  in  being  placed  on 
a  mailing  list  for  future  NPRMs  should 
contact  the  FAA’s  Office  of  Rulemaking, 
(202)  207-9077,  for  a  copy  of  Advisory 
Circular  No.  11-2 A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
de.scrihes  the  application  procedure. 


Background 

In  1973,  the  FAA  issued  a  final  rule 
(38  FR  1303,'))  which  established  the 
Dallas-Fort  Worth,  TX,  Terminal  Control 
Area  (T(iA)  around  the  Dalla.s-Fort 
Worth  Airport,  later  renamed  the  Dallas/ 
Fort  Worth  International  Airport  (DFW), 
with  an  effective  date  of  September  30, 
1973.  In  1993,  the  FAA  issued  the 
Airspace  Recla.ssification  final  rule  (.lO 
FR  O.KklO),  which  replaced  the  term 
“terminal  control  area”  with  the  term 
“Cla.ss  B  airspace  area.” 

The  ))rimary  jnirpose  of  Class  B 
airspace  is  to  reduce  the  potential  for 
midair  collisions  in  the  airsj)ace 
.surrounding  airports  with  high  density 
air  traffic  operations  by  providing  an 
area  in  which  all  aircraft  are  subject  to 
certain  operating  rules  and  ecpiipment 
nKpiirements.  FAA  policy  nujuires  that 
Class  B  airs})ace  areas  he  designed  to 
contain  all  instrument  procedures  and 
that  air  traffic  controllers  vector  aircraft 
to  remain  within  Class  B  airspace  after 
entry.  If  it  becomes  necessary  to  extend 
the  flight  ])ath  outside  Cla.ss  B  airs})ace 
for  spacing,  controllers  must  inform  the 
aircraft  when  leaving  and  re-entering 
Cla.ss  13  airspace.  However,  in  the 
interest  of  safety,  FAA  j)olicy  dictates 
that  such  extensions  he  the  exception 
rather  than  the  rule. 

The  configuration  of  the  Dallas/Fort 
Worth  Class  B  airspace  area  has  been 
modified  five  times  since  being 
established  as  a  'I’CA,  with  the  last 
modification  accomplished  in  1998.  In 
1978,  1984,  and  1988,  the  FAA  i.s.sued 
final  rules  (43  FR  17937,  49  FR  2.'i424, 
and  .51  FR  19749)  to  fully  contain  large 
turbine-powered  aircraft  within  TCA 
airsj)ace  as  the  aircraft  flew  instrument 
procedures  to  and  from  DFW.  In  1992, 
the  FAA  issued  a  final  rule  (57  FR  188) 
that  revoked  the  Airport  Radar  .Service 
Area  surrounding  DAL  and  incorporated 
the  airjiort  into  the  surface  area  of  the 
Dallas  Fort-Worth  TCA.  The  FAA 
determined  the  mix  of  .small  ])ro])eller 
and  high  j)erformance  aircraft  at  lower 
altitudes  around  DAL  necessitated 
modifying  the  TCiA  design  to  include 
DAL  within  the  TCA  in  the  interest  of 
flight  safety  and  that  it  would  result  in 
a  greater  degree  of  protection  for  the 
greate.st  number  of  peojile  during  fight 
in  the  DFW  terminal  area.  In  1998,  the 
FAA  i.ssued  the  last  rule  (81  FR  47815) 
modifying  the  Dallas/Fort  Worth  (ilass  B 
airspace  area.  That  rule  raised  the  upper 
limit  of  the  Class  B  airspace  area  to 
II.OOO  feet  mean  sea  level  (MSL),  except 
in  the  northern  and  .southern  portions  of 
the  airspace  area,  and  redefined  several 
existing  subareas  to  improve  the  flow  of 
aviation  traffic  and  enhance  safety  in 
the  (dass  B  airsjiace  area  while 
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accommodating  the  concerns  ol  airspace 
users. 

.Since  th(!  la.st  Dalla.s/Forl  Worth  Class 
B  airspace  modification  in  lUOti,  tlie  air 
traffic  operations  into  and  out  of  both 
I)F\V  and  DAL  liave  clianged 
dramatically  due  to  increased  traffic 
levels,  a  considerable  different  fleet  mix. 
updated  in.strument  apj)roacb  and 
d(!partnre  procedures,  and  airport 
infrastructure  improvements.  Tbe  Cla.ss 
B  airsj)ace  configuration  has  not  kej)t 
pace  with  airport  expansions  and 
increasing  ojjerations  and  the  current 
design  makes  it  ilifficult  to  comply  with 
FAA's  policy  to  contain  certain  aircraft 
oj)erations  within  Class  B  airspace.  For 
calendar  years  2()()‘).  2010.  and  2011. 
DFW  documented  038.782:  0.'12,2.‘)8:  and 
040,803  total  aiiport  ojjerations  and  was 
rated  4tb  among  all  (Commercial  .S(;rvice 
Airj)orts  with  20,003,084:  27,100,050: 
and  27,518,358  pas.senger  enplanements 
each  year,  respectively.  During  the  same 
calendar  vear  periods,  DAL  documented 
172,002:  108,544:  and  170,108  total 
airj)ort  operations. 

Under  the  current  (Class  B  airspace 
configuration,  aircraft  routinelv  enter, 
exit,  and  then  re-enter  (Cla.ss  B  airsjiace 
while  Hying  published  instrument 
approach  |)rocedur(;s  to  DFW  runway 
13R.  DAL  runways  31 R  and  31 L.  and 
DAL  runways  13R  and  13L.  which  is 
contrary  to  F/\A  Orders.  Modeling  of 
exi.sting  traffic  flows  has  shown  that  the 
proi)os(!d  Dalla.s/Fort  Worth  (Class  B 
airs])ace  modifications  would  enhance 
.safety  by  containing  all  instrument 
procedures,  and  associated  traffic 
|)atterns.  at  DFW  and  DAL  within  the 
confines  of  (Class  B  airspace  and  better 
segregate  IFR  aircraft  arriving  and 
departing  DFW  and  DAL  and  the  VFR 
aircraft  operating  in  the  vicinitv  of  the 
Dallas/Fort  Worth  (Cla.ss  B  airspace;  area. 
The  j)ropo.sed  (Class  B  airs])ace 
modifications  d(;scrihed  in  this  NPRM 
are  intended  to  addrt;.ss  tlu;se  i.ssues. 

(Changes  Ne;e;ded  to  Existing  (Class  B 
Airspace 

The  curr(;nt  (Class  B  design  does  not 
fully  contain  large  turhin(;-power(;d 
aircraft  flying  instrument  arrival 
procedures  to  DFW  and  DAL  once  thev 
have  entered  the  airspace  as  re;(iuired  by 
F’AA  jjolicy.  With  a  r(;new(;d  saf(;tv 
emphasis  on  retaining  all  large  turhine- 
j)owered  aircraft  within  the  Chiss  B 
airsj)ace  to  avoid  mixing  with  other 
aircraft  that  are  not  in  contact  with  Air 
Traffic  (Control  (A3'(C),  kee])ing  those 
aircraft  within  the  exi.sting  Dallas/Fort 
Worth  Class  B  air.s])ace  is  not  alwavs 
j)ossihle.  For  examjjle.  when  operations 
are  on  a  south  How.  arrivals  to  DFW 
runway  13R  Hying  straight-in  from 
Bowie,  TX,  routinely  exit  the  bottom  of 


the  Cla.ss  B  airspace  shelf  with  a  5,01)0 
foot  M.SL  floor  and  r(;-enter  the  side  of 
the  (Cla.ss  B  airspace  shelf  with  a  4.000 
foot  M.SL  floor.  A])proximately  half  of 
the  arrivals  to  DAL  runways  13R  and 
13L  from  the  northeast  exit  tin;  bottom 
of  the  (Class  B  airsjjace  shelf  with  a 
3,000  foot  M.SL  floor  into  the  Addi.son, 
TX  (AD.S),  (Class  D  airspace  and  re-enter 
the  side  of  the  (Class  B  airs])ace  shelf 
with  a  2,000  foot  M.SL  Hoor.  When 
operations  are  on  a  north  How.  aircraft 
arrivals  to  DAL  runways  31 R  and  31 L 
Hying  straight-in  from  (Cedar  (Creek,  TX, 
routinely  exit  the  bottom  of  the  (Class  B 
airspac:e  shelf  with  a  4,000  foot  M.SL 
Hoor  and  re-enter  the  side  of  the  (Chess 
B  airspace  shelf  with  a  2,500  foot  M.SL 
Hoor  or  the  surface  area,  or  they  exit  the 
bottom  of  the  (Class  B  airs])ace  shelf  with 
a  2,500  foot  MSL  floor  and  r(;-enter  the 
side  of  the  surface  area. 

Pre-NPRM  Public  Input 

In  January  2008,  an  Ad  Hoc 
Committee  was  formed  to  provide 
comments  and  recommendations  for  the 
FAA  to  consider  in  designing  a 
])roposed  modification  to  the  Dallas/ 

Fort  Worth  Class  B  airspace  area.  The 
committee  met  three  times  between 
January  and  A])ril,  2008,  and  forwarded 
three  recommendations  to  the  FAA  on 
May  10.  2008.  The  Ad  Hoc  (Committee 
memhership  consisted  of 
repre.sentatives  from  tin;  (Citv  of  Dallas- 
De])artment  of  Aviation,  Aircraft 
Owners  and  Pilots  A.ssoc;iation  (AOPAJ, 
National  Business  Aviation  A.ssociation 
(NBAAJ,  Texas  .Soaring  As.sociation, 
.Skydive  Dallas.  American  and 
Southwest  Airlines,  and  re])re.sentatives 
from  Addison  Airj)ort,  TX  (AD.SJ: 
Lancaster  Regional  Airport,  'LX  (LNCJ: 
and  Me.squite  Metro  Airport,  TX  (HQZ). 

In  addition,  as  announced  in  the 
Federal  Register  (73  FR  50258), 
informal  airsj)ace  meetings  were  held  on 
November  3,  2008,  at  the  I.ancaster 
Recreation  (Center,  Lancaster,  TX:  on 
November  0,  2008,  at  the  Cavanaugh 
Flight  Mu.seum,  Addison,  TX:  on 
November  13.  2008,  at  the  Denton 
Airport  Terminal  Building.  Denton,  TX: 
and  on  November  18,  2008,  at  the 
Mes(juite  Airport  Terminal  Building, 
M(;.sciuite,  TX.  The  purj)ose  of  these 
meetings  was  to  provi(le  inter(;sted 
airspace  u.sers  with  an  oj)])ortunity  to 
j)ri;sent  their  vi(;w.s  and  oiler 
suggestions  regarding  planned 
moclifications  to  the  Dallas/Fort  Worth 
(Class  B  airsj)ace  area.  All  substantive 
comments  received  as  a  result  of  the 
informal  airsjjace  meetings  and  the 
recommendations  made  by  the  Ad  Hoc 
(Committee  were  considered  in 
developing  this  proposal. 


Discussion  of  Recommendations  and 
(Comments 

A({  Hoc  CAiiuiuittcc  Rccommcndotions 

As  a  starting  ])oint  for  discussion,  a 
])reliminarv  (Class  B  design  was 
pre.sented  to  the  Ad  Hoc  (Committee  for 
review.  In  general,  the  jjreliminarv 
design  ])roi)()sal  consisted  of  lowering 
(Class  B  airspace  subarea  floors  within 
portions  of  existing  (Cla.ss  B  airspace 
northwest,  north,  and  northea.st  of  DFW 
and  sc)utheast  of  DAL  to  ensure 
containment  of  large  turhine-])owered 
aircraft  Hying  in.strument  procedures 
within  Class  B  air.s])ace.  .Specifically,  a 
portion  of  exi.sting  (Class  B  airspace 
(Ar(;a  (C)  northwest  of  DFW  was  lowered 
1. ()()()  feet  to  .su])port  aircraft  Hying 
instrument  a])proache.s  to  DFW  runway 
13R:  portions  of  existing  Cla.ss  B 
airspace  (Areas  D,  E,  &  F)  north  of  DFW 
were  lowered  500  feet  to  1 ,000  feet  to 
support  aircraft  flying  instrument 
a])proache.s  to  DFVY  runwavs  17R,  17C, 
and  17L  and  runways  18R  and  18L:  a 
portion  of  exi.sting  Cla.ss  B  airspace 
(Area  D)  northea.st  of  Dl’TV  was  lower(;d 
500  feet  to  support  aircraft  flying 
instiannent  a])])roache.s  to  DAL  runway.s 
13R  and  13L:  and  portions  of  exi.sting 
(Cla.ss  B  airsjjace  (Areas  (C  &  E)  southea.st 
of  DAL  were  lowered  1.000  feet  to  1,500 
feet  to  .support  aircraft  Hying  instrument 
ap])roache.s  to  DAL  runwavs  31 R  and 
31 L.  The  preliminary  design  also 
expaiuh'd  the  (Class  B  airspace  boundary 
north  of  DFW  to  a  30  nautical  mile  (NM) 
radius  of  the  Point  of  Origin,  over  the 
Ray  Roberts  Lake,  to  contain  aircraft 
within  (Cla.ss  13  airspace  when  DFW  is  on 
a  southerly  landing  How.  The  Ad  Hoc 
(Committee  submitted  three 
recommendations  to  the  FAA  regarding 
the  proposed  modifications  of  the  DFW 
(Class  B  airsjiace  area. 

The  Ad  Hoc  (Committee  was 
concerned  with  the  propo.sed 
preliminary  design  that  lowered  a 
portion  of  existing  Cl.ass  B  airspace 
(Area  E)  located  southeast  of  DAL 
between  2()-NM  and  3()-NM  of  the 
Point  of  Origin  from  a  4, ()()()  feet  M.SL 
floor  to  a  2. 500  feet  M.SL  floor.  Thev 
stated  lowering  the  Cla.ss  B  airspace  in 
this  subarea  to  2.500  feet  M.SL 
com])romi.sed  safety  by  compressing 
general  aviation  traffic  attempting  to 
transit  through  that  area.  Thev 
recommended  the  FAA  s])lit  this 
propo.sed  subarea  into  two  sections  and 
raise  the  (Class  B  airs])ace  floors  for  one 
section  to  3,000  feet  M.SL  and  the  other 
to  4,000  feet  M.SL  with  the  houndarv 
h(;tween  the  two  determined  by  the 
])oint  where  instrument  approaches  to 
the  DAL  runway.s  31 R  and  31 L  fall 
below  4,000  feet  M.SL. 
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Th(!  FAA  accepted  the  Ad  Hoc 
(’.oiiiinittee’s  recoiiiniendation  to  split 
the  proposed  subarea  and  raise  the  (ilass 
H  airs])ace  floor  altitude(s).  After 
reviewing  the  DAL  runway  31 R  and  31 L 
arrival  flight  tracks  from  the  southeast, 
the  FAA  determined  a  single,  smaller 
(ilass  13  airspace  subarea  with  the  Hour 
altitude  raised  woidd  contain  the 
instrument  procedures  and  large 
lnrl)ine-])owered  aircraft  flying  the 
])rocednres  within  (lass  B  airs])ace.  The 
proj)o.sed  subarea  {Area  1)  has  been 
rednc:ed  in  size  by  half  from  the  original 
design  to  only  extend  between  20-NM 
and  2.'>-NM  from  the  Point  of  Origin 
with  the  floor  rai.sed  from  2..'j()()  feed 
MSL  to  3,000  feet  MSL.  The  FAA 
incorporated  the.se  proposal  changes  to 
overcome  the  Ad  Hoc  Committee’s 
safety  concerns  of  compressing  general 
aviation  aircraft  flying  in  the  area  while 
still  containing  aircraft  flying  the 
instrument  approaches  to  DAL  runways 
31 R  and  31 L  within  Class  13  airspace. 

Th(!  Ad  Hoc  Committee  was  also 
concerned  with  the  d(;sign  of  existing 
Class  B  airspace  (Area  D)  northea.st  of 
DFW  and  directly  over  the  ADS  (dass  D 
airspace  area  that  was  lowered  from 
3,000  feet  MSL  to  2, .100  feed  MSL.  They 
commented  that  VFR  aircraft  entering 
and  leaving  the  ADS  Cla.ss  D  airspace 
area  would  he  unnecessarily 
compressed  with  these  changes  and 
recommended  the  FAA  determine  an 
arc,  parallel  to  the  existing  10-NM  (dass 
13  airspace  surface  area  arc,  to  define  a 
smaller  Class  B  airspace  subarea  with  a 
2. .100  foot  MSL  Boor.  They  argued  this 
mitigation  would  retain  the  existing 
c:eiling  on  the  North  and  East  side  of  the 
ADS  Cla.ss  D  airspace  area  and  eliminate 
the  possibility  for  the  compression 
noted  above. 

The  FAA  redefined  the  outer 
honndarv  of  the  ])ropo.sed  Class  B 
airspace  subarea  with  an  arc,  j^arallel  to 
the  10-NM  arc  of  the  Class  13  surface 
area  honndarv,  to  ])revent  overlajjjiing 
the  entire  ADS  Cla.ss  D  airspace  area 
with  a  2,100  foot  MSL  Class  13  airspace 
floor.  The  FAA  also  reduced  the  size  of 
the  jorojjosed  subarea  (Area  F)  by 
matching  the  outer  honndarv  with  the 
13-NM  arc  of  the  adjacent  existing  Class 
13  air.s])ace  (Area  B)  locattxl  north  of 
DFW.  'I’he  propo.sed  Class  13  airspace 
subarea  (Area  F)  would  he  estahli.shed 
with  a  2,100  foot  MSI.  floor  between  the 
10-NM  and  13-NM  arcs  of  the  Point  of 
Origin  and  the  adjacent  existing  Cla.ss  13 
airspace  (Area  13)  segments.  The  (ilass  13 
airspace  located  northeast  of  DFW 
outside  the  13-NM  arc  from  the  Point  of 
Origin  would  remain  unchanged  with 
the  existing  3,000  foot  MSL  floor. 
Reducing  the  size  of  the  propo.sed  Cla.ss 
B  airs|)ace  (Area  F)  woidd  continue  to 


.su])|)ort  Vf’R  aircraft  ingressing  and 
egressing  ADS  from/to  the  East  without 
compression,  as  addressed  by  the  Ad 
Hoc  Committee,  and  ensure  largi; 
turbine-powered  aircraft  flying 
instrument  procedures  to  DAL  runways 
13R  and  13L  an;  contained  within  Class 
13  airspace. 

Adnitionally,  to  overcome  potential 
confusion,  unintentional  airspace 
incursions,  or  iierciaved  llight  safety 
issues  associated  with  the  ADS  Class  D 
airsjiace  area  having  two  different 
ceilings  as  a  result  of  this  proposed 
action,  the  FAA  is  also  considering 
amending  the  ADS  (ilass  D  airspace  area 
with  a  single  ceiling,  “to  hut  not 
including  2,100  feet  MSL,”  as  a  separate 
airsjiace  action.  Consideration  of  this 
amendment  action  would  not  affect  VF’R 
aircraft  ingre.ssing  and  egressing  ADS 
from/to  the  Ea.st,  as  noted  by  the  Ad  Hoc 
Committee. 

Lastly,  the  Ad  Hoc  Committee 
recommended  the  FAA  use  prominent 
visual  landmarks  to  dejiict  boundaries 
and  redefine  the  northern  honndarv  of 
the  Dallas/Fort  Worth  (ilass  13  airspace 
area  using  the  southern  shore  and  dam 
of  the  Ray  Roberts  Lake  or  the  secondarv 
road  that  is  adjacent  to  the  lake.  They 
reiterated  the  imjiortance  of  new  Class 
13  airspace  honndaries  being  defined  hv 
])rominent  visual  landmarks  for  easy 
identification  by  non-])articipating  VFR 
aircraft  flying  in  the  vicinity  oftho.se 
honndaries. 

The  FAA  agrees  that  using  prominent 
landmarks,  wlum  available  and 
supportive,  to  describe  Cla.ss  13  airspace 
boundaries  enables  non-participant  Vf’R 
aircraft  to  visually  identify  the 
boundaries  and  to  avoid  unintended 
incursions  into  Class  13  airspace.  As 
such,  the  northern  honndary  described 
in  the  jiroposed  Dallas/Fort  Worth  Class 
13  airspace  area  (new  Area  L)  was 
changed  from  a  30-NM  radius  of  the 
Point  of  Origin,  which  extends  over  the 
Ray  Roberts  Lake,  to  a  honndary  that  is 
parallel  to  the  exi.sting  northern 
lioimdary  and  intersects  the  southern¬ 
most  ]K)int  of  the  Ray  Robints  Lake  dam 
for  visual  reference  by  non-participating 
YFR  aircraft. 

Informal  Airspace  Meeting  Cioininents 

Thirty-threi!  comments  and  one 
petition  signed  by  forty-one  individuals 
addressed  concerns  with  the  (ila.ss  13 
airspace  extimsion  north  of  DF’W,  which 
was  designed  to  protect  aircraft  flying 
apjiroaches  from  the  north  into  DFW. 
The  pro])osed  extension  involves 
lowering  a  portion  of  one  existing  Class 
13  airspace  subarea  (Area  D)  from  3.000 
feet  MSL  to  2.100  feet  MSL,  as  well  as 
lowering  a  portion  of  the  floors  in  two 
other  existing  subareas  (Areas  E  and  F) 


from  4.000  feet  MSL  to  3.000  feet  MSL 
over  the  Hidden  Valley  and  Lakeview 
areas,  'fhe  commenters  reipiested  that 
the  existing  (ilass  13  airspace  floor  he 
retained  based  on  obstacle  clearance 
issues  with  exi.sting  towers  in  the  area; 
increased  noise  and  emissions 
associated  with  large  turbine-powered 
aircraft  and  VFR  aircraft  flvingat  lower 
altitudes  over  residential  areas; 
economic  conseiinences  to  VFR  aircraft 
based  on  increased  fuel  burn  a.ssociated 
with  flying  at  lower  altitudes  or  longer 
distances  to  circumnavigate  the  new 
area;  and  safety  implications  a.ssociated 
with  increaseil  numbers  of  aircraft  at  the 
lower,  comjiressed  altitudes. 

The  F’AA  reviewed  the  jiroposed  ('.lass 
13  airspace  extension  north  of  DFW  and 
alternatives  available  to  contain  the 
large  tnrhine-jiowered  aircraft  flying 
instrument  })rocednres  within  Class  B 
airspace.  In  lien  of  jirojiosing  to  lower 
exi.sting  Cla.ss  B  airspace  north  of  DFW 
as  noted  above,  the  FAA  initiated 
proceilnral  changes,  which  included 
modifying  the  instrument  ajiproach 
procedures  and  changing  turn-on 
altitudes  for  aircraft  flying  approaches 
to  DFW  runways  17R,  17C,  and  17L,  and 
runways  18R  and  IHL.  The  F'AA 
determined  the  jn'ocednral  change 
actions  would  imsiire  consi.stent 
containment  of  large  tnrhine-jiowered 
aircraft  within  Class  13  airspace  and 
therefore  is  not  pursuing  this  projinsed 
Class  13  airsjiace  modification  north  of 
DFW. 

Nine  comments  were  received  about 
the  propo.sed  lower  Class  B  airsjiace 
extension  sonthea.st  of  DAL,  with  seven 
oj)i)o.sing  the  extension  altogether  and 
one  suggesting  to  raise  the  Class  13 
airsjiace  floor  for  a  segment  of  the 
propo.sed  extension.  Six  of  the 
commenters  were  concerned  about 
coinjiression  of  VFR  aircraft  and  the 
lack  of  viable  altitudes  for  bi-directional 
VFR  llight  in  an  area  freiinently  n.sed  hv 
VFR  aircraft.  F’onr  of  the  commenters 
argued  that  lowering  the  Cla.ss  B 
airspace  extension  would  force  Dallas 
Executive  Airport  (RBD)  and  l.,anca.ster 
Regional  Airiiort  (LNC)  dejiartnres 
flying  East  and  Nortlujast  to  remain  at 
low  altitudes  for  extended  distances 
until  clear  of  the  extension;  create  a 
narrow  corridor  between  the  towers 
located  at  Cedar  Hill  (southwest  of  RBD) 
and  the  propo.sed  extension  (.southeast 
of  RBD)  that  student  pilots  flying  out  of 
RBD  would  have  to  remain  within;  and 
increase  the  jiotential  for  numerous 
unintended  incursions  into  the 
jiroposed  extension,  (.astly,  one 
commenter  highlighted  increa.sed  noi.se 
concerns  with  large  tnrhine-jiowered 
aircraft  flying  at  lower  altitudes  inbound 
to  DAL.  and  one  commenter  contendeil 
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UAL  was  not  a  jJiiniarv  airj)ort  and  the 
associated  instrument  procedures  wcmi; 
not  re(iuired  to  he  contained  witliin 
(da.ss  13  airsj)ace. 

While  the  FAA  acknowledges  the 
coininenters’  concerns,  the  lower  (ilass 
13  airspace  lloors  soutlieast  of  DAL  an; 
necessary  to  contain  the  existing  large 
tnrhine-powered  aircralt  Hying  DAL 
instrument  procedures  in  use  today 
within  (da.ss  13  airspace.  Lowering  a 
portit)!!  ol  ex i. sting  Cllass  13  airspace 
(Area  (3  southeast  ol  DAL  between  15- 
NM  and  2()-NM  of  the  Point  of  Origin 
from  2.500  feet  M.SL  to  2.000  feet  M.SL, 
as  well  as  a  portion  of  existing  Cla.ss  13 
airspace  (Area  E)  southeast  of  DAL 
hc'tween  20-NM  and  2.5-NM  of  tin; 

Point  of  Origin,  as  propo.sed,  would 
mitigate  the  coininenters'  concerns  as 
much  as  possible  while  still  containing 
lai'ge  tnrhine-jKiwered  aircraft  within 
Cla.ss  13  airspace.  However,  comments 
are  invited  on  this  iirojiosal. 

The  FAA  akso  acknowledges  that 
compression  issues  mav  result  where 
jiilots  elect  to  ily  below  the  lloor  of 
Class  13  airspace.  The  Dallas/Fort  Worth 
terminal  area  encomjiasses  not  only  the 
FAA’s  fourtli  busiest  airport  (with  over 
(ihti.OOO  airport  operations  in  CY  2011). 
hut  also  DAL  in  close  ])roximity  (with 
over  179.()()()  air|)ort  operations  in  CY 
2011).  Pins,  there  are  numerous  other 
air|)orts  situated  in  and  around  the 
Dailas/Fort  Worth  terminal  area  that 
contribute  to  tin;  complex,  high  densitv 
airspace  environment  containing  a  verv 
diverse  mix  of  aircraft  tyjies  ami 
aviation  activities.  Currently,  large 
turbine-powered  aircraft  and  YFR 
aircraft  are  flying  simultaneonsly  in  the 
.same  airspace.  It  is  an  e.ssential  safety 
niipiirement  to  segregate  the  DFW  and 
DAL  traffic  from  the  non-participating 
YFR  aircraft  that  may  not  he  in 
communication  with  ATC. 

Consequently,  .some  non-jiarticijiating 
YFR  aircraft  may  have  to  fly  a  little 
further,  or  at  different  altitudes,  in  order 
to  remain  clear  of  the  projiosed  Cla.ss  13 
airspace  area.  Ultimately,  it  is  the  jiilot’s 
responsibility  to  evaluate  all  factors  that 
could  affect  a  planned  llight  and 
determine  the  safe.st  course  of  action 
whether  it  should  he  circumnavigating 
the  Cla.ss  13  airspace,  flying  beneath  the 
Cla.ss  B  airsjiace.  utilizing  a  charted  YFR 
Ily  way,  or  reijnesting  Class  13  clearance 
from  the  Dallas/Fort  Worth  Terminal 
Radar  Ajiju'oach  Control  (TRACON). 

.S(;ven  coininenters  objected  to 
lowering  a  portion  of  existing  Class  13 
air.s|)ace  (Area  D)  northeast  of  DFW 
between  lO-NM  and  i;3-NM  of  the 
Point  of  Origin  from  Il.OOO  feet  M.SL  to 
2. 500  feet  M.SL  to  establish  a  proposed 
Cla.ss  B  aiisjiact;  Ari;a  F.  The 
coininenters  again  noted  increased  noise 


and  llight  safety  concerns  as.soiaated 
with  a  lower  Class  B  airsjiace  lloor 
based  on  large  turhin(;-]K)wered  jets 
flying  low(;r  and  a  jiorlion  of  the  AD.S 
Class  D  airspace  area  being  reduced  500 
feet.  One  commenter  was  concerned  the 
lower  Class  13  airspace  shelf  would 
negatively  impact  flights  into  both  AD.S 
and  DAL.  Another  commenter  argued 
that  the  projiosed  lower  Class  13  airspace 
northeast  of  DFW  provided  onlv  a  500 
foot  clearance  between  the  floor  of  the 
Class  13  airspace  and  the  JERIT  final 
approach  fix  of  the  runway  15  IL.S 
ajiproach  to  ADS;  highlighting  that  this 
minimal  altitude  .separation  jeo])ardiz(;d 
IFR  traffic  in  both  aiisjiaces. 

The  FAA  considered  the  Ad  Hoc 
Committee’s  rec:onnnendation  to  reduce 
the  size  of  this  jnojKised  subarea  (Area 
F).  as  discussed  previously,  and  tlefined 
the  outer  boundary  so  the  jjrojiosed 
subarea  would  not  overlay  the  iintire 
AD.S  Class  D  airspace  area.  The  projiosal 
retains  the  propo.siid  2,500  foot  MSL 
lloor,  but  reduces  the  lateral  size  of  the 
proposiid  subarea  (Area  F)  by  adjn.sting 
the  outer  houndary  to  match  the  13-NM 
arc  of  the  adjacent  existing  Class  13 
airspace  (Area  13)  .segment  located  north 
of  DFW.  The  ])ropo.sed  Cla.ss  13  airspace 
subarea  (Area  F)  presented  at  the 
informal  airspace  meetings  would  he 
established  with  a  2,500  foot  M.SL  lloor 
between  the  10-NM  and  13-NM  arcs 
from  the  Point  of  Origin  and  the 
adjacent  existing  (dass  15  airs])ace  (Area 
15)  .segments.  The  exi.sting  Class  13 
airspace  located  northeast  of  DFW 
outside  the  13-NM  arc  from  the  Point  of 
Origin  would  remain  unchanged.  As 
previously  mentioned,  the  projiosed 
Class  13  airspace  (Area  F)  w’ould 
continue  to  sujiport  YFR  aircraft 
ingressing  and  egressing  AD.S  from/to 
the  East  without  compression  and 
would  contain  the  large  tiirbine- 
])owered  aircraft  currently  flying  the 
instrument  ])rocednres  to  DAL  runways 
13R  and  13L  within  Class  13  airspace.  No 
adjustments  or  changes  to  existing 
traffic  flows,  traffic  jiatterns,  or  a.ssigned 
altitudes  are  anticijiated  as  a  result  of 
this  proposed  Class  13  subarea.  It  is  not 
expected  that  there  would  be  an 
increase  in  noi.se  or  loss  of  flight  safetv 
a.ssociated  with  lower  flying  aircraft  as 
a  result  of  this  |)ropo.sal.  Additionally, 
aircraft  arriving  and  d(;|)arting  AD.S 
would  continue  to  be  able  to  use 
exi.sting  landmarks.  Further,  aircraft 
operating  in  the  AD.S  Class  D  and  DFW 
Class  13  airspace  areas  northeast  of  DFW 
would  continue  to  he  jiositivelv 
controlled  and  reipiired  to  be  in  contact 
with  ATC  (AD.S  control  tower.  DAL 
control  tower,  or  DFW  TRA(X)N)  using 
existing  freijiiency  procedures.  This 


positive  control  and  connmmication 
recpiirement  would  ensure  established 
.separation  standards  are  applied  and 
flight  safety  is  not  compromised. 

As  mentioned  hiifon;,  to  overcome 
potential  confusion,  unintentional 
airspace  incursions,  or  perceived  flight 
safety  issues  a.ssociatiid  with  the  AD.S 
Cla.ss  D  airsjKice  area  having  two 
different  ceilings,  the  FAA  is  also 
considering  amending  the  AD.S  Class  D 
airspace  with  a  single  ceiling,  “to  but 
not  including  2,500  feet  M.SL,”  as  a 
separate  airsjiace  action.  Consideration 
of  this  amendment  would  not  affect  YFR 
aircraft  ingressing  and  egressing  AD.S 
from/to  the  East.  YFR  aircraft 
circumnavigating  Cdass  B  air.space,  or 
large  turbine-powered  aircraft  flying 
instrument  jirocediires  to/from  DAL. 

Two  comments  recommended  the 
I’AA  consider  incorporating  the  sliver  of 
existing  Class  B  airspace  (Area  B) 
located  .southwe.st  and  south  of  AD.S 
Inorth  of  DAL]  with  a  2.000  foot  M.SL 
floor  into  the  propo.sed  Class  13  air.space 
snbania  (Area  F)  northeast  of  DFW  with 
a  2,500  foot  M.SL  floor.  The  coininenters 
offered  that  inclusion  of  the  sliver  of 
exi.sting  Class  13  airspace  into  a  larger 
lirojiosed  Class  13  airsjiace  extension 
northea.st  of  DFW  would  reduce  the 
complexity  of  Cla.ss  13  air.space  in  that 
area,  as  well  as  rcidnce  the  a.ssociated 
chart  clutter. 

Including  the  sliver  of  exi.sting  Class 
13  air.s])ace  (Area  13)  that  has  a  2.000  foot 
M.SL  floor  into  the  propo.sed  Area  F 
with  a  2.500  foot  M.SL  floor  would  be 
counterproductive  to  the  FAA’s  efforts 
to  ensure  large  turbine-powereil  aircraft 
flying  instrument  jirocediires  would  be 
contained  within  (da.ss  13  airspace.  The 
sliver  of  exi.sting  Cla.ss  13  air.space  (Area 
15)  is  necessary  to  contain  aircraft 
descending  to  2,000  feet  M.SL  for  a  0- 
NM  to  8-NM  left  base  for  turn-on  to 
intercept  the  DAL  ILS/RNAY/RNP 
approaches  to  runways  13R  and  13L. 
This  tight  turn-on,  from  2,000  feet  M.SL, 
to  DAL  is  n(;t:e.ssary  to  remain  clear  of 
air  traffic  landing  at  DFW  on  rnnwav 
17L. 

Conversely,  lowering  the  jnojiosed 
Cla.ss  B  airspace  (Area  F)  northea.st  of 
DFW  to  reflect  a  2,000  foot  M.Sl.  floor 
to  match  the  sliver  of  existing  Class  13 
airsjiace  (Area  13),  to  overcome  chart 
clutter  and  airsjiace  coinjilexity 
concerns,  would  he  inajijirojiriate  as  it 
would  incorjiorate  more  airsjiace  in  the 
Cla.ss  13  airsjiace  configuration  than  is 
nece.ssarv.  Therefore,  the  FAA  is  not 
jirojiosing  any  amendment  to  the  sliver 
of  exi.sting  Class  15  airsjiace  (Area  13) 
discussed  above. 

One  commenter  challenged  the 
necessity  of  lowering  the  airsjiace 
extensions  northwest  of  DFTV  and 
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southeast  of  DAL  to  contain  the 
instrument  procedures  for  DFVV  and 
DAL  since  the  areas  extend  l)eyond  the 
relial)le  ILS  service  volume  distance  of 
IH-NM  as  addressed  in  the  Aeronautical 
Information  Manual  (paragraph  1-1-9). 

The  ])ropo.sed  (ila.ss  H  airspace 
extension  southeast  of  DAL  actuallv 
overlaps  the  IL.S  Localizer  servic(5  area 
volumes  suj)j)orting  DAL  runways  .31 R 
and  31 L.  The  ILS  Localizer  .service 
volumes  supporting  DFW  runways  13R 
and  13L  extend  out  the  standard  18- 
NM;  however,  simultaneous  IL.S 
a])proach  o])erations  to  those  runways 
nupiire  the  aircraft  being  turned  onto 
j)arallel  final  a])j)roach  courses  he 
.sejjarated  by  3  miles  longitudinally,  or 
1, ()()()  feet  vertically  until  they  are 
established  on  the  final  approach 
course.  As  such,  the  Class  B  airspace 
extension  northwest  of  DFW  was 
jnopo.sed  with  the  minimum  amount  of 
airspace  necessary  to  contain  the  large 
turhine-j)owered  aircraft  flying  the 
procedures  within  Class  B  airsi)ace. 

One  commenter  oppo.sed  lowering  a 
portion  of  existing  Class  B  airsj)ace 
(Area  C)  located  northw(;,st  of  DFVV  from 
.‘5, ()()()  feet  M.SL  to  the  jiroposed  4, ()()() 
feet  MSL,  stating  that  the  lower  Cla.ss  B 
airspace  would  forc:e  transient  non- 
particijiating  VFR  aircraft  to  flv  t;lo.ser  to 
mnltiple  3, ()()()  foot  towers  loc:ated  just 
northwest  of  the  DFW  Class  B  airspace 
area. 

The  multiple  3. ()()()  foot  lowers 
addnjssed  by  the  commenter  are  located 
apjnoximately  12-NM  outside  the 
nearest  Dallas/Fort  Worth  Cla.ss  B 
airspace  area  houmlary.  The  ncuirest 
existing  Class  B  airspace  subarea  (Area 
F)  to  these  towers  has  a  4.()()()  foot  M.SL 
Boor  and  is  not  affected  by  this  action. 
Lowering  a  portion  of  existing  Cla.ss  B 
airspace  (Area  G)  from  .5. ()()()  feet  M.SL 
to  4.()()()  feet  MSL  would  also  not  affect 
any  VFR  aircraft  operating  in  the 
vicinity  of  the  towers. 

Lastly,  one  comment  was  rticeived 
.stating  that  unless  additional  data  could 
he  provided,  the  11, ()()()  foot  MSL 
ceiling  of  the  Dallas/Fort  Worth  Class  B 
air.s])ace  area  was  not  needed.  The 
commenter  recommimded  the  FAA  take 
note  of  other  busy  terminal  airspace 
areas  that  do  not  use  such  a  higli  ceiling; 
using  the  New  York  City  Cla.ss  B  and 
Boston  Class  B  air.s])ace.s  with  7. ()()()  foot 
M.SL  ceilings  as  examples.  The 
commenter  further  determined  that  the 
DFW  Class  B  airsjiace  area  could  safely 
oj)erate  with  a  ceiling  of  8..')0()  feet  M.SL 
and  argued  this  would  have  a  positive 
im])act  on  all  airspace  users  by 
liecongesting  air  traffic  control 
freijuencies  and  permitting  non- 
partici])ating  VFR  pilots  to  transition  the 
DFW  Class  B  airsjjace  area  without  the 


need  to  contact  the  Dallas/Fort  Worth 
TRACON. 

Although  othiir  locations  have  Class  B 
airspace  ceilings  lower  than  the  Dalla.s/ 
Fort  Worth  Class  B  airs])ace  area.  Class 
B  airspace  dimensions  are  individually 
tailored  to  meet  site-specific 
requirements.  The  Class  B  airspace  area 
])ropo.sed  in  this  action  is  the  minimum 
amount  of  airspace  necijssary  to  contain 
large  turbine-powered  aircraft  flying 
instrument  arrival  and  dei)arture 
jn’ocedures  within  Class  B  airspace. 
Additionally,  the  existing  10. 000  foot/ 
11,000  foot  MSL  Dallas/Fort  Worth 
Class  B  airspace  ceiling  was  established 
in  1990  (01  FR  4781.'))  to  accommodate 
arriving  aircraft  using  .standard 
instrument  arrival  routes  and  departing 
aircraft  using  standard  in.strument 
departure  routes  into  and  out  of  the 
DFW  Metroplex  area.  Lowering  the 
(Mass  B  airspace  area  ceilings  would  mix 
the  large  turbine-powered  aircraft  Hying 
on  the  eight  ])rimary  arrival  and  sixteen 
departure  routes  to  and  from  DFAV  and 
DAL,  transitioning  between  the  en  route 
and  terminal  airs])ace  environments, 
with  the  uncontrolled  VFR  aircraft 
transiting  over  the  top  of  the  Cla.ss  B 
air.s])ace  area.  By  keeping  the  Dallas/ 

Fort  Worth  Cla.ss  B  airspace  ceilings 
unchanged  at  1  ().()()()  feet/1 1 ,000  feel 
M.SL,  the  F’AA  is  able  to  provide 
jiositive  control  to  IFR  aircraft  arriving 
and  dijparting  DFW  and  DAL  and  the 
VFR  aircraft  that  have  obtained  Class  B 
airspace  clearances  from  the  non- 
])articipating  VFR  aircraft  transiting  in 
the  vicinity  of  the  (ilass  B  airspace  area. 
Having  VFR  aircraft  that  are  not  in 
communication  with  ATC.  operating  in 
this  terminal  airspace  area  reduces  the 
margin  of  .safety  in  the  high  volume 
airsj)ace  surrounding  the  FAA’s  fourth 
husie.st  airport.  For  these  reasons,  the 
FAA  is  not  ])roposing  to  change  the 
Dallas/FYn  t  Worth  Cla.ss  B  airsjjace  area 
ceilings. 

The  Proposal 

The  FAA  is  proposing  an  amendment 
to  'I'itle  14  of  the  Code  of  Federal 
Regulations  (14  CFR)  part  71  to  modifv 
the  Dallas/Fort  Worth,  TX,  Cla.ss  B 
airsi)ace  area.  This  action  (depicted  on 
the  attached  chart)  projjoses  to  lower 
the  northern  ])ortion  of  existing  Area  C 
located  northwest  of  DFW  to  4. ()()()  feet 
M.SL,  lower  a  portion  of  existing  Area  D 
located  northeast  of  DFW  between  the 
lO-NM  and  13-NM  arcs  from  the  Point 
of  Origin  to  2..')()0  feet  M.SL,  lower 
approximately  the  .southern  half  of 
existing  Area  C  located  .southeast  of 
DAL  to  2.()(){)  feet  M.SL,  lower  a  portion 
of  existing  Area  E  located  southeast  of 
DAL  between  the  2t)-NM  and  2.')-NM 
arcs  from  the  Point  of  Origin  to  3, ()()() 


feet  M.SL.  and  redefine  the  northern 
boundary  of  the  Class  B  airspace  area 
using  the  Ray  Roberts  Lake  dam.  The 
Cla.ss  B  airspace  ceiling  would  remain 
unchanged.  These  proposed 
modifications  to  the  Dallas/Fort  Worth 
C.la.ss  B  airspace  area  woidd  provide  the 
minimum  airspace  necessary  to  contain 
the  existing  large  turbine-powered 
aircraft  Hying  in.strument  procedures  to 
and  from  DFW  and  DAL  within  the 
confines  of  Class  B  airspace. 

Except  for  existing  Area  A.  which 
extends  ujjward  from  the  surface  to  and 
including  11. ()()()  feet  M.SL  within  an 
area  surrounding  the  point  of  origin. 
DFW,  and  DAL.  the  proposed 
descriptions  of  all  other  subareas  that 
make  up  the  Dallas/Fort  Worth  Chess  B 
air.sj)ace  area  would  he  reconfigured,  re- 
de.scrihed.  and  realigned  by  geographic 
position  in  relation  to  the  ])oint  of 
origin,  rather  than  the  previous  practice 
of  combining  geographically  separate 
areas  that  share  a  common  altitude  floor 
into  one  large,  comj)lex  subarea 
description.  The  current  Dallas/FY)rt 
Worth  Class  B  air.sj)ace  area  consists  of 
eight  subareas  (A  through  H)  while  the 
j)ropo.sed  configuration  would  consist  of 
fourteen  snhareas  (A  through  N).  The 
proj)osed  revisions  to  the  Dallas/Fort 
\Vorth  Class  B  airs])ace  area,  by  .subarea, 
are  outlined  below. 

Araa  A.  Area  A  is  the  surface  area  that 
extends  from  the  surface  up  to  11,000 
feet  M.Sl.,  The  FAA  is  not  jiroposing  any 
changi!.s  to  Area  A. 

Araa  B.  Area  B  extends  upward  from 
2,000  feet  M.Sl.  to  11,000  feet  M.Sl.  in 
the  Class  B  airspace  contained  in  the 
current  Area  B  that  is  located  north, 
west,  and  south  of  DFW.  The  F’AA  is  not 
projjosing  any  changes  to  this  ])ortion  of 
that  Cla.ss  B  airspace. 

Area  C.  Area  C  extends  upward  from 
2,000  feet  M.SL  to  11,000  feet  M.SL  in 
the  Class  B  airsjjace  contained  in  the 
current  Area  B  that  is  located  east  of 
DFW.  The  F'AA  is  not  j)roj)o.sing  any 
changes  to  this  portion  of  that  Class  B 
airsjjace. 

Aina  D.  Area  D  is  a  new  area 
extending  ujjward  from  2,000  feet  M.SL 
to  11.000  feet  MSI.  located  southea.st  of 
DAL  from  the  Cowhov  VOR/DME  (CVE) 
117^T/111°M  radial  clockwi.se  to  the 
129°T/123°M  hearing  from  the  I’oint  of 
Origin  and  l)etween  ir)-NM  and  20-NM 
of  the  Point  of  Origin.  This  new  area 
would  lower  a  ])ortion  of  Cla.ss  B 
airspace  contained  in  the  current  Area 
C,  south  of  the  (iVE  117"T/111°M  radial, 
hv  .'iOO  feet  to  overcome  the  issue  of 
aircraft  arriving  DAL  runways  31 R  and 
311.  from  the  southeast  exiting  the 
bottom  of  the  Class  B  airspace  .slielf  with 
a  2, .'){)()  foot  M.SL  floor  and  then 
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roontering  the  side  of  the  (]lass  B 
airspace  surface  ar(!a. 

Aivd  H.  Area  R  extcaids  upward  from 
2,'10()  feet  MSL  to  11. ()()()  feet  MSL  in 
the  (lass  B  airspace  contained  in  the 
current  Area  C.  tliat  is  not  incor])orated 
in  the  new  Area  D  descrihed  above.  Tlie 
FAA  is  not  proposing  any  changes  to 
this  (lass  B  airspace. 

Ai'dd  /•'.  Anxi  F  is  a  new  anxi 
extending  upward  from  2.. 100  feet  MSL 
to  11.000  feet  MSL  located  northea.st  of 
DFW  from  tlie  023"T/017°M  l)earing 
from  the  I’oint  of  Origin  clotTwise  to 
Interstate  1-03.1  and  between  10-NM 
and  13-NM  of  the  Point  of  Origin.  This 
new  area  would  lower  a  portion  of  (la.ss 
B  airspat;e  contained  in  the  current  Area 
D.  northeast  of  DFW,  by  .100  feet  to 
overcome  the  issue  of  aircraft  arriving 
DAL  runways  13R  and  13L  from  the 
northeast  exiting  the  bottom  of  the  (la.ss 
B  airspace  shelf  with  a  3.000  foot  MSI. 
Boor,  flying  through  the  ADS  (lass  D 
airspace  area,  and  then  reentering  the 
side  of  the  (la.ss  B  airspace  shelf  with 
a  2.000  foot  MSL  iloor  or  the  side  of  the 
Class  B  airspace  surface  area. 

Ardd  Cj.  Area  (I  extends  upward  from 
3.000  feet  MSI.  to  11,000  feet  MSL  in 
the  (lass  B  airspace  contained  in  the 
current  Area  D  that  is  located  south  of 
DFW.  Tlu;  FAA  is  not  ])roposing  anv 
changes  to  this  jjortion  of  that  (lass  B 
airspace. 

Arad  //.  Ar(;a  H  (ixtends  n|)ward  ifom 
3,000  feet  MSI.  to  11.000  feet  MSL  in 
the  (lass  B  airsjiace  contained  in  the 
current  Area  D  that  is  locatcul  north  of 
DFW  and  not  incorporated  in  the  new 
Area  F  de.scrihed  above.  The  I'  AA  is  not 
proj)osing  any  changes  to  this  (lass  B 
airspace. 

AiVd  I.  Area  I  is  a  new  arcni  extending 
upward  from  3.000  feet  MSL  to  11,000 
feet  MSL  located  southeast  of  DAL  from 
the  Cowboy  VOR/DMF  (CVE)  117°T/ 
111°M  radial  dockwise  to  the  12tL'T/ 
123°M  hearing  from  the  Point  of  Origin 
Ixitween  20-NM  and  2.1-NM  of  the 
Point  of  Origin.  This  new  area  would 
lower  a  jiortion  of  (la.ss  B  airspac:e 
contained  in  the  current  Area  E  by  1,000 
fe(!t  to  overcome  the  i.ssne  of  aircraft 
arriving  DAL  runways  31K  and  31 L 
from  the  southeast  exiting  the  bottom  of 
the  (lass  B  airsjjace  shelf  with  a  4,000 
foot  MSL  floor  and  then  reentering  the 
.side  of  the  (lass  B  airsj)ace  shelf  with 
a  2. .100  foot  M.SL  floor. 

Ard(t  /.  Ar(;a  )  extends  iijjward  from 
4.000  feet  MSI.  to  11,000  feet  MSL  in 
the  (lass  B  airspace  contaimul  in  the 
current  Area  E  with  an  extension 
northwest  of  DFW  that  would  include  a 
portion  of(la.ss  B  airspace  contained  in 
the  current  Area  C,  northwest  of  the 
311'd730.1°M  hearing  from  the  Point  of 
Origin.  This  new  area  would  overcome 


the  issue  of  aircraft  arriving  DFW 
runways  13R  and  131.  from  the 
northwest  exiting  the  bottom  of  the 
(lass  B  airspace  shelf  with  a  .1,000  foot 
MSI.  floor  and  then  numtering  the  side 
of  the  (lass  B  airsi)ace  shelf  with  a 
4,000  foot  MSL  floor. 

Aidd  K.  Area  K  extends  nj)ward  from 
4.000  feet  MSL  to  10,000  feet  MSL  in 
the  (lass  B  airspace  contained  in  the 
current  Area  F  that  is  located  south  of 
DFW.  The  FAA  is  not  proposing  any 
clianges  to  this  portion  of  that  (lass  B 
airsj)ace. 

Ai'dd  L.  Area  L  extends  upward  from 
4.t)00  feet  MSL  to  10,000  feet  MSL  in 
the  (la.ss  B  airspace  contained  in  the 
current  y\rea  F  that  is  located  north  of 
DFW.  The  FAA  is  pro])osing  to  extend 
the  northern  houndary  further  north, 
parallel  to  the  exi.sting  boundary,  to 
intercej)t  tin;  southern-most  point  of  the 
Ray  Roberts  Lake  dam  for  visual 
reference. 

Area  M.  Anxi  M  extends  upward  from 
.1.000  feet  MSL  to  11,000  feet  MSL  in 
the  remaining  portion  of  (la.ss  B 
air.spac(!  contained  in  the  cnrnmt  Area 
C  that  is  not  inc;orporatetl  in  the  new 
Area  )  (hiscrihed  above.  The  FAA  is  not 
proposing  any  changes  to  this  (lass  B 
airspace. 

Ai'dd  N.  Area  N  extcmds  upward  from 
0.000  feet  MSL  to  1 1 .000  feet  MSI.  in 
the  (la.ss  B  air.sj)ace  contained  in  tin; 
current  Area  11.  The  FAA  is  not 
pro|)o.sing  anv  changes  to  this  (lass  B 
airspace. 

Finally,  this  proposed  action  would 
update  the  DFW  air|)ort  reference  ])oint 
(ARP)  coordinates  and  includes  the 
(lowboy  VOR/DME  (dVE)  navigation  aid 
information  in  the  (la.ss  B  airsjiace  legal 
de.scription  to  rellect  current  National 
Airspace  System  data. 

Implementation  of  these  proposed 
modifications  to  the  Dallas/p'ort  Worth 
Class  B  air.s])ace  area  would  ensure  the 
containment  of  instrument  ])rocedure.s 
and  large  tnrhine-j)owered  aircraft  flying 
tho.se  procedures  within  Cla.ss  B 
airspace,  as  recjuired  by  FAA  directives, 
and  enhance  the  efficient  use  of  the 
airspace,  the  management  of  aircraft 
o])eration.s,  and  Bight  .safety  in  the  DFW 
and  DAL  terminal  area. 

All  radials  listiul  in  the  Dallas/Fort 
Worth  (la.ss  B  airspace  de.scription  in 
this  NPRM  are  stated  in  degnjes  relative 
to  both  True  North  and  Magnetic  North. 
Additionally,  all  geograjjhic  coordinates 
for  this  pro])osed  action  are  stated  in 
degrees,  minutes,  and  seconds  based  on 
North  American  Datum  83. 

(la.ss  B  air.s])ace  areas  are  jjnhlished 
in  paragraph  3()()()  of  FAA  Order 
7400. nW,  Air.s])ace  Designations  and 
Re])orting  Points,  dated  Angn.st  8,  2012, 
and  effective  Sejlember  1.1,  2012,  which 


is  incor])orated  by  reference  in  14  CFR 
.setlion  71.1.  The  (lass  B  airspace  area 
listed  in  this  document  would  he 
])ul)li.shed  suhsecpientlv  in  the  Order. 

Paperwork  Reduction  Act 

The  Pa]K!rwork  Rcxluction  Act  of  190.1 
(44  l)..S.(l  3.107(d))  re(piires  that  the 
FAA  consider  the  im])act  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  is  no  new 
information  collection  retpiirement 
as.sociated  with  this  NPRM. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 

First,  Executive  Order  12800  and 
Executive  Order  13.103  directs  that  each 
Mnleral  agency  shall  projiose  or  ado])t  a 
regulation  only  u])on  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  (Public  Law  90—3.14)  retjuires 
agencies  to  analyze  the  economic 
impact  of  regulatory  changes  on  small 
entities.  Third,  tin;  Trade  Agreements 
Act  (Pub.  L.  90-39)  prohibits  agencies 
from  setting  .standards  that  create 
immu'.essarv  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
develoi)ing  IJ.S.  .standards,  the  Trade 
Act  re(|uires  agencies  to  consider 
internatit)nal  standards  and,  where 
appro])riat(;,  that  thev  he  the  basis  of 
IJ.S.  .standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  199.1  (Pub.  L. 
104-4)  recjuires  agencies  to  pre])are  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  i)ropo.sed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  ex])enditure  by 
State,  local,  or  tribal  governments,  in  the 
agguigate.  or  by  the  ])rivate  seclor,  of 
SI 00  million  or  more  annuallv  (adjusted 
for  inflation  with  base  year  of  199.1). 

This  ])ortion  of  the  ])reamhle 
summarizes  the  P’AA’s  analvsis  of  the 
economic  impacts  of  this  proposed  rule. 

Department  of  Transportation  Order 
DOT  2100. .1  jirescribes  ])olicies  and 
procedures  for  sim])lification,  analysis, 
and  review  of  regulations.  If  the 
expected  cost  imj)act  is  so  minimal  that 
a  j)ropo.sed  or  final  rule  does  not 
warrant  a  full  evaluation,  this  order 
permits  that  a  statement  to  that  effect 
and  the  basis  for  it  be  included  in  the 
])reamble  if  a  full  regulatory  evaluation 
of  the  cost  and  benefits  is  not  j)re])ared. 
Such  a  determination  has  been  made  for 
this  pro])o.sed  rule.  The  reasoning  for 
this  determination  follows: 

This  action  proposes  to  modify  the 
DFW  Ula.ss  B  airspace  area  to  ensure  the 
containment  of  large  turhine-powenul 
aircraft  Bying  instrument  jirocedures  to 
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and  from  tlio  Dallas/Fort  Worth 
lnt(M'national  Airport  and  Dallas  Love 
Field  Airport  within  Cla.ss  13  airsjiaee, 
reduce  controller  workload,  and  reduce 
the  j)otential  for  near  midair  collision  in 
the  DFW  terminal  area.  It  lowers  the 
Cla.ss  13  airsjiace  floor  in  some  sections 
to  encompass  existing  IFK  traffic. 
Lowering  the  floor  of  the  Class  13 
airspace  would  increase  safely  hy 
segregating  large  turhine-])owered 
aircraft  from  aircraft  that  may  not  he  in 
contact  with  A'lXi.  It  would  reduce  air 
traffic  controller  workload  by  reducing 
the  ninnher  of  radio  communications 
that  air  traffic  controllers  must  use  to 
inform  IFR  aircraft  when  they  are 
leaving  and  re-entering  Class  13  airs])ace. 
'I'liis  would  reduce  the  amount  of 
distraction  that  air  traffic  controllers 
face  in  i.ssuing  these  communications 
and  free  radio  time  for  more  important 
control  instruc:tions.  IFR  traffic  would 
not  he  rerouted  as  a  result  of  this 
proposal. 

The  proposed  airspace  restructuring 
would  result  in  safety  benefits  and 
increa.sed  operational  efficiencies.  This 
rule  would  enhance  safety  hy  reducing 
the  ninnher  of  aircraft  entering,  exiting, 
and  reentering  Class  13  airsjiace  and 
conseiiuently  niducing  air  traffic 
controller  workload  and  radio  freipiency 
conge.stion.  By  ex]ianding  the  Cila.ss  13 
airsjiace  area  where  aircraft  are  subject 
to  certain  operating  rules  and 
e(]ui]nnent  requirements  it  would  akso 
reduce  the  potential  for  midair 
collisions.  The  jnoposed  modification  of 
the  (ilass  13  airspace  would  jirovide 
operational  advantages  as  well  by 
establishing  neces.sary  airspace  for 
controllers  to  seipience  aircraft  within 
Class  B  airspace  and  thereby  reducing 
the  need  for  controllers  to  vector 
arrivals  and  dejiartures  to  avoid 
nonparticipating  traffic.  The  change 
may  cause  some  VFR  pilots  to  have  to 
choose  between  flying  below  Class  B 
airspace,  circumnavigating  the  Class  13 
airsjiace  area,  or  requesting  Class  B 
clearance  to  transition  the  area.  This  has 
the  potential  of  increasing  co.sts  to  YFR 
ojierations  if  the  alternative  routes  are 
longer,  take  more  time  and  burn  more 
fuel.  However,  due  to  the  sjiecific 
restructuring  we  do  not  anticijiate  that 
Vf’R  flights  would  have  to  travel  far  to 
circumnavigate  the  new  proposed  Cla.ss 
13  air.s])ace. 

The  FAA  expects  an  increase  in 
.safety,  some  ojierational  efficiencies 
from  the  larger  (ilass  13  airsjiace  offset 
slightly  hy  possible  VFR  re-routings 
resulting  in  minimal  cost  overall.  The 
propo.sal  would  not  reipiire  updating  of 
materials  outside  the  normal  update 
cycle,  and  would  not  require  rerouting 
of  IFR  traffic.  The  expected  outcome 


would  h(!  a  minimal  impact  with 
positive  net  benefits,  and  a  regulatory 
evaluation  was  not  prepared.  The  FAA 
requests  comments  with  supporting 
justification  about  the  FAA 
determination  of  minimal  impact. 

The  FAA  has,  therefore,  determined 
that  this  proposed  rule  is  not  a 
“significant  regulatory  action”  as 
defined  in  section  .'3(1]  of  Kxecntive 
Order  128(j(j,  and  is  not  “significant”  as 
defined  in  DOT’s  Riignlatory  Policies 
and  Procedures. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-3.54)  (RFA)  establishes  “as  a 
principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 
the  objectives  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  .scale 
of  the  businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation.  To  achieve  this  principle, 
agencies  are  required  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  ex])lain  the  rationale  for  their 
actions  to  assure  that  such  ])ro))o.sals  are 
given  serious  consideration.”  The  RFA 
covers  a  wide-range  of  small  entities, 
including  small  businesses,  not-for- 
profit  organizations,  and  small 
governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  rule  will  have  a 
significant  economic  imjiact  on  a 
substantial  miinher  of  small  entities.  If 
the  agency  determines  that  it  will,  the 
agency  must  iirejiare  a  regulatory 
flexihilitv  analysis  as  described  in  the 
RFA. 

However,  if  an  agency  determines  that 
a  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  6()5(h)  of  the  RFA  jirovides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  mu.st 
include  a  statement  jiroviding  the 
factual  basis  for  this  determination,  and 
the  rea.soning  should  he  clear. 

The  jnoiKKsed  rule  is  expected  to 
im])rove  safetv  and  efficiency  hv 
redefining  Class  13  airspace  boundaries 
and  would  impose  only  minimal  co.sts 
because  it  would  not  require  rerouting 
of  IFR  traffic,  could  possibly  can.se  some 
VFR  aircraft  to  travel  alternative  routes 
that  are  not  expected  to  he  ajqireciably 
longer  than  with  the  current  airspace 
design,  and  would  not  recjiiire  updating 
of  materials  outside  the  normal  update 
cycle.  Therefore,  the  exjiected  outcome 
would  he  a  minimal  economic  impact 
on  small  entities  affected  hv  this 
rulemaking  action. 


Therefore,  the  FAA  certifies  this 
propo.sed  rule,  if  promulgated,  would 
not  have  a  significaiit  impact  on  a 
substantial  number  of  small  entities. 

The  FAA  solicits  comments  regarding 
this  determination.  .Specifically,  the 
FAA  reipiests  comments  on  whether  the 
proposed  rule  creates  any  specific 
compliance  costs  uniijue  to  small 
entities.  Please  provide  detailed 
economit:  analysis  to  supjiort  any  cost 
claims.  The  FAA  also  invites  comments 
regarding  other  small  entity  concerns 
with  respect  to  the  jn'ojiosed  rule. 

International  Trade  Impact  Assessment 

The  Trade  Agreements  Act  of  1979 
(Pul).  L.  96-39),  as  amended  hy  the 
Uruguay  Round  Agreements  Act  (Pub. 

L.  103-465),  prohibits  Federal  agencies 
from  establishing  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  .States. 

Pursuant  to  the.se  Acts,  the 
establishment  of  standards  is  not 
considered  an  unnecessary  oh.stacle  to 
the  foreign  commerce  of  the  United 
.States,  so  long  as  the  standard  has  a 
legitimate  domestic  objective,  such  as 
the  protection  of  .safety,  and  does  not 
operate  in  a  manner  that  excludes 
imj)ort.s  that  meet  this  objective.  The 
statute  akso  reijuires  consideration  of 
international  standards  and.  where 
appro])riate.  that  they  he  the  basis  for 
U.S.  standards.  The  FAA  has  asse.ssed 
the  ])otential  effect  of  this  projio.sed  rule 
and  determined  that  it  would  have  only 
a  domestic  imjiact  and  therefore  no 
effect  on  international  trade. 

Unfunded  Mandates  Assessment 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  statement  assessing  the  effects 
of  any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  an 
ex])enditure  of  .$100  million  or  more  (in 
1995  dollars)  in  any  one  year  by  .State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  hy  the  private  sector;  such 
a  mandate  is  deemed  to  he  a  “significant 
regulatory  action.”  The  FAA  currently 
uses  an  inflation-adjusted  value  of 
$143.1  million  in  lieu  of  $100  million. 
3’his  proposed  rule  does  not  contain 
such  a  mandate:  therefore,  the 
reipiirements  of  Title  II  of  the  Act  do  not 
apply. 

Environmental  Review 

This  proposal  will  he  subject  to  an 
environmental  analysis  in  accordance 
with  FAA  (Irder  1 050.1  E, 
“Environmental  Impacts;  Policies  and 
Procedures.”  ])rior  to  any  FAA  final 
regulatory  action. 
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List  of  Subjects  in  14  ('.FR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propo.sed  Ainenclment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
jH'oposes  to  amend  14  (TR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
B,  C,  D,  AND  E  AIRSPACE  AREAS;  AIR 
TRAFFIC  SERVICE  ROUTES;  AND 
REPORTING  POINTS 

■  l.Tlie  authority  citation  for  part  71 
continues  to  read  as  follows: 

Aulhiirily:  49  1()(i(g).  4()l():t,  401  Kt. 

40120:  F.(X  10854.  24  FK  9505.  [i  Cl  K.  1959- 
1903  Coniji..  p.  389. 

§71.1  [Amended] 

■  2.  The  incorporation  hv  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7401). ttW, 
Airspace  Designations  and  Reporting 
Points,  dated  August  8.  2012.  and 
effective  S(;pteml)er  I.!.  2012,  is 
amended  as  follows: 

Puinj^rnph  :i()()t)  (jlass  B  (lirspact;. 
***** 

ASW  TX  B  Dallas/Fciil  Worth,  TX 
|Ain(;ndi;d| 

Dallas/l-'orl  Worlli  Intoniatioiial  Airjjort 
(Primarv  Airport) 

(Lat.  32  5.r49"N..  long.  97‘’02'1 7"  W.) 

Point  ol Origin 

(Lat.  32'’5r57"  N..  long.  97'’t)l'41"  W.) 
Cowboy  YOR/llMF  (CVF) 

(Lat.'32  33'25"  N..  long.  90'  54'14"  W.) 
Boiinddiias. 

Aiva  A.  I  hat  airspac:o  extending  upward 
Iroin  the  surlace  to  and  including  11.000  feet 
MSL  within  an  area  bounded  by  a  line 
beginning  at  the  intersection  of  the  10-NM 
radius  from  the  Point  of  Origin  and  )osev 
Lane  at  lat.  32°59'08"  N..  long.  9(P53'20"  \V.. 
tlunice  southbound  along  losev  Lane  to 
inl(!rsect  For(!St  Lane  at  lat.  32°54'34"  N.. 
long.  9ti°52'54"  \V..  tbenc:e  eastl)onnd  along 
Forest  l..ane  to  intersect  the  15-NM  radius 
from  th(!  Point  of  Origin  at  lat.  32°54'33"  N., 
long.  9fi°44'07"  \V..  thence  clockwisi:  along 
the  15-NM  radius  to  intersect  the  129°T/ 
123M  bcuiring  from  the  Point  of  Origin  at  lat. 
32°42'29"  N..  long.  9(>°47'52"  W.,  thence 
northwest  along  the  129"T/123®M  bearing  to 
int(!rsect  1-30  at  lat.  32'’4(i'()4"  N..  long. 
9()°53'l)7"  \V..  thence  west  along  1-30  to 
interscH  t  the  7-NM  radius  from  tlu;  Point  of 
Origin  at  lat.  32°45':i4"  N.,  long.  97°05'07" 

\V..  tlnmce  clockwise  along  the  7-NM  radius 
to  intersect  the  310  '17304 “M  bciaring  from 
the  Point  of  Origin  at  lat.  32  5(»'27"  N..  long. 
97  08'03"  W..  thence  northwest  along  the 
310  'r/304°M  bcuiring  to  intersect  the  10-NM 
radius  from  the  Point  of  Origin  at  lat. 
32°58'23"N..  long.  97°10'47"  W..  thence 
clockwise  along  the  10-N.M  radius  to  the; 
point  of  beginning. 

Arad  B.  'I'liat  airsj)ace  extemding  upward 
from  2.000  feet  M.SI.  to  and  including  1 1.000 


fecit  MSL  within  an  area  boundcid  by  a  line 
beginning  at  the  intcirsection  of  the  10-NM 
radius  from  tlui  Point  of  Origin  and  the 
310  ”I7304'’M  bciaring  from  the  Point  of 
Origin  at  lat.  32°58'23"  N..  long.  ‘)7''10'47" 

W..  tluiiice  soidheast  along  the  31t)'T/304°M 
bciaring  to  interscicit  the  7-NM  radius  from  tbci 
Point  of  Origin  at  lat.  32'’5I)'27"  N..  long. 

97  ()8'03"  W..  thciucici  c:onntcirc:loc:kwi.sci  along 
thci  7-NM  radius  to  intciiscicl  1-30  at  lat. 
32°45':{4"  N..  long.  97°05'07"  VV..  tliciiicie  ciast 
along  1-30  to  intciiscicl  tbci  1 29'’'r/l  23°M 
bciaring  from  tbci  Point  of  Origin  at  lat. 
32°40'04"  N..  long.  9(i°53'07"  VV..  thencxi 
southciast  on  the  12tF”17l23°M  bciaring  to 
intcirscic:t  the  10-NM  radius  from  tbci  Point  of 
Origin  at  lat.  32°45'38"  N..  long.  9I)°52'28" 

\V..  thcinc:ci  clockwise  along  the  10-NM 
radius  to  intcirscic:t  .SI  1-303  at  lat.  32'’42'23" 

N..  long.  90'’58'18"  \V.,  thencxi  wcist  along 
.SI  1-303  to  intcicscict  tbci  10-NM  radius  from 
the  Point  of  Origin  at  lat.  32°42'29"  N..  long. 
97"05'30"  \V..  thcinc:e  cloc:kwise  along  thci  10- 
NM  radius  to  interscic.t  the  300' '17294°M 
bciaring  from  the  Point  of  Origin  at  lat. 
32°50'57"  N..  long.  97°11'58"  W..  tbence 
northwcist  along  the  300  ’'17294°M  bciaring  to 
intersect  thci  13-NM  radius  from  thci  Point  of 
Origin  at  lat.  32°58'27"  N..  long.  97°15'04" 

\V..  tbcinc:ci  c:lockwisci  cdong  the  13-NM 
radius  to  intcirscic;t  thci  023' '1701 7''’M  bciaring 
from  thci  Point  of  Origin  at  lat.  33°03'50"  N., 
long.  !)IP55'38"  \V..  thciiicci  southwcist  along 
tbci  023  "I7017‘'M  bciaring  to  intciiscict  the  10- 
NM  radius  from  the  Point  of  Origin  at  lat. 
33'’01'10"  N..  long.  9t)°57'02"  VV..  thciiuxi 
c:c)untcirc:lc)c:kwise  along  the  10-NM  radius  to 
the  point  of  bciginning. 

Aivd  C.  That  airspac:ci  cixtending  upward 
from  2.000  feet  M.SL  to  and  incducling  1 1.000 
fcicit  M.SL  within  an  arcia  boundcid  bv  a  line 
bciginning  at  the  intcirsciclion  of  thci  10-N.M 
radius  from  thci  Point  of  Origin  and  [osciv 
Lane  at  lat.  32°59'08"  N..  long.  9t)°53'2()''  W.. 
tbencci  southbound  along  josciv  Lanci  to 
intciiscic:!  Forcist  Lanci  at  lat.  32°34'34"  N.. 
long.  90°52'54"  VV..  thcinc;e  ciastboimd  along 
Forcist  Lane  to  intcirscic:t  the  15-NM  radius 
from  the  Point  of  Origin  at  lat.  32°54'33"  N.. 
long.  9(j°44'07"  \V..  Ibciiicc!  c:ounlcir-c:loc:kwisc! 
along  the  15-NM  radius  to  intcirscict  1-035  at 
lat.  32°54'42"  N..  long.  90°44'09"  W..  tluiuce 
wcist  along  1-035  to  intcirscic:t  thci  10-NM 
radius  from  the  Point  of  Origin  at  lat. 
32°55'25"  N..  long.  90°50'32"  W.,  thence 
cxmntcirclockwisci  along  tbci  10-NM  radius  to 
tbci  Point  of  bciginning. 

Ardd  n.  That  airspace  extending  from  2.000 
fciCit  M.SL  up  to  and  incducling  11.000  feuit 
M.SL  within  an  arcia  boundcid  by  a  linci 
bciginning  at  tbci  intcirscic:tic)n  of  tbci  OVE 
117'’'I7lll'’M  radial  and  the  15-NM  radius 
from  tlici  Point  of  Origin  at  lat.  32°49'0f)"  N.. 
long.  9(i°44'12"  VV..  thencxi  c:loc:kwisci  along 
thc!  15-NM  radius  to  interscicit  thci  129'’'r/ 
123°M  bciaring  from  thci  Point  of  Origin  at  lat. 
32°42'29"  N..  long.  <)li°47'52"  VV..  thencie 
sonthciast  along  tlie  129'”17l23‘’M  bciaring  to 
intciiscicd  the  20  NM  radius  from  thci  Point  of 
Origin  at  lat.  32°39'19"  N.,  long.  9I)°43'1()" 

\V..  thencic!  cx)untcirc;loc:kwise  along  the  20- 
NM  radius  to  intcirscic:!  thefiVE  1 1 7'’'17l  1  l^’M 
radial  at  lat.  32°40'45"  N..  long.  9f)°38'4r)"  W.. 
thcinc.ci  northwcist  along  the  (iVE  117"'I7 
lll^M  radial  to  thci  point  of  bciginning. 

Aivd  E.  That  airspacxi  cixtciiuling  upward 
from  2.500  fecit  M.SL  to  and  inc:lucling  11,000 


fecit  M.SL  within  an  arcia  bounded  by  a  line 
bciginning  at  the  intcirsciction  of  1-035  and  tbci 
15-NM  radius  from  thci  Point  of  Origin  at  lat. 
32°54'42"  N.,  long.  90°44'09" \V..  tbciiicxi 
clockwise  along  the  1.5-NM  radius  to 
intciiscict  tbciCVE  117'T/111°M  radial  at  lat. 

32  4t)'00"  N..  long.  <)0°44'l  2"  W..  thencxi 
sonthciast  idong  tlici  ( A'E  117''17lll°M  racliid 
to  intciiscicit  thci  20-NM  radius  from  thci  Point 
of  Origin  at  lat.  32°40'45"N.,  long.  90°38'4()" 
\V..  Ihciiicic!  cxiuntercloc.kwisci  along  thci  20- 
NM  radius  to  intcirscic;!  1-035  at  lat.  32''’50'40" 
N..  long.  <)0°38'03"  W..  tbcinc:ci  northwcist 
along  1-035  to  thci  |)C)inl  of  bciginning. 

Awd  E.  'I'hal  airs])acxi  cixtciiiding  u|)warcl 
from  2.500  fecit  M.Sl.,  to  and  including  1 1,000 
fciCit  M.SL  within  an  area  bonndcid  bv  a  line 
bciginning  at  tlici  intciisciOion  oftbci  023‘’'I7 
017°M  bciaring  from  the  Point  of  Origin  and 
thci  13-NM  radius  from  thci  Point  of  Origin 
at  lat.  33°03'50"  N..  long.  !)0=55'38"  \V.. 
thencxi  cilockwisci  along  thci  13-NM  radius  to 
intcirsecit  1-035  at  lat.  32°55'2t)"  N.,  long. 
90°40'  49"  \V..  thciiuxi  west  along  1-035  to 
intcirscic.'t  thci  10-NM  radius  from  tbci  Point  of 
Origin  at  lat.  32°35'25"  N..  long.  90‘’50'32" 

\V..  thencxi  c:c)untcirc:loc:kwisci  along  the  10- 
NM  radius  to  intcirscic:t  the  023' '1701 7'=M 
bciaring  from  tbci  Point  of  Origin  at  lat. 
33°01'10"  N..  long.  90°57'02"  W..  thcincici 
nortbciast  along  tbci  023 ''17017°M  bciaring  to 
thci  point  of  bciginning. 

Aivd  a.  That  airspacici  cixtciiiding  u|)warcl 
from  3.000  fciCit  M.SL  to  and  incducling  11,000 
fcicit  M.SL  within  an  arcia  boundcid  by  a  linci 
bciginning  at  the  intcirscicdion  of  thci  300'”r/ 
294°M  bciaring  from  the  Point  of  Origin  and 
the  10-NM  radius  from  the  Point  of  Origin 
at  lat.  32°5()'37"  N.,  long.  97°11'58"  W.. 
thciiicxi  cx)unlcircdc)c:kwisci  along  the  10-NM 
radius  to  intcirsend  .SI  1-303  at  lat.  32°42'2t)" 

N..  long.  97°05'30"  \V..  thciiicici  ciast  along  .Sll- 
303  to  interscicit  the  10-NM  radius  from  the 
Point  of  Origin  at  lat.  32°42'23"  N..  long. 
9I)'’58'18"  \V.,  tbciiicxi  c:ounlcirc,lc)c:kwisci  along 
the  10-NM  radius  to  inlcirscic:l  the  129'"17 
123°M  bciaring  from  the  Point  of  Origin  at  lat. 
32°45'38"  N.,  long.  9(i°52'28"  W..  thencici 
sonthciast  idong  thci  129°T/123'^M  bearing  to 
intersecd  the  20-NM  radius  from  the  Point  of 
Origin  at  lat.  32°39'19"N.,  long.  9(i°43'10" 

\V.,  thencxi  cdoc:kwisci  along  thci  20-NM 
radius  to  intcirscic:t  the  217'^''17211°M  bciaring 
from  tbci  Point  of  Origin  at  lat.  32°35'50"  N., 
long.  97°15'50"  \V.,  tluiiuxi  northeast  along 
the  217°'17211°M  bciaring  to  inter.scic:!  the  13- 
NM  radius  from  the  Point  of  Origin  at  lat. 
32°41'32"  N.,  long.  97°10'57"  W.,  thenciCi 
cdocikwisci  along  thci  13-NM  radius  to 
interscicd  the  300°'r/294°M  bciaring  from  thci 
Point  of  Origin  at  lat.  32°58'27"  N.,  long. 
97°15'04"  \V..  thcincici  sonthciast  along  the 
300“'r/294°M  bciaring  to  the  |)oint  of 
bciginning. 

Artui  11.  That  airspacxi  cixtciiiding  u])warcl 
from  3.000  lecit  M.SL  to  and  incducling  1 1 .000 
fcicit  MSL  within  an  arcia  boundcid  by  a  line 
bciginning  at  tbci  interscudion  of  the  13-NM 
radius  from  the  Point  of  Origin  and  tbci 
300°T/294'"M  bciaring  from  thci  Point  of 
Origin  at  lat.  32°58'27"  N.,  long.  97°15'04" 

VV..  thciiicici  northwcist  along  the  300“T/294''’M 
bearing  to  intersecd  the  20-NM  radius  from 
the  Point  of  Origin  at  lat.  33‘()T5r)"  N..  long. 
97''’22'17"  \V.,  thencxi  cdocikwise  along  thci  20- 
NM  radius  to  intcirsec:t  1-035  at  lat.  32°50'40" 
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N.,  loiiK.  W..  lluMicc  noillnvdsl 

aloiiH  1-035  lo  inlorsdcl  llu;  13-NM  nuiiiis 
Iron)  llio  Point  of  Origin  at  lal.  32°55'20"  N.. 
long.  !)0°40'4‘r  W..  Ilionco  conniorclockwiso 
•iloiig  llu:  1,1— NM  radin.s  lo  llu;  jioinl  ol 
l)(!giiining. 

Aidd  I.  I  lull  airspace  cxiciuling  upward 
Ironi  .{.000  led  MSI,  lo  and  including  11.000 
led  M.SI,  williin  an  area  bounded  by  a  line 
beginning  al  the  inler.seclion  orihe  20-NM 
radin.s  Irom  Hie  Point  of  Origin  and  Hie 
129  I/12,{°M  bearing  Ironi  Hie  Point  of 
Origin  al  lal.  :{2“:{9'19"  N..  long.  90°4:{'10" 
W.,  Hience  soiilheast  along  Hie  129  ”I7l2.'{°M 
bearing  lo  inlerseci  Hie  2.5-NM  radin.s  from 
of  Origin  al  lal.  :{2°:{0'09"  N..  long. 
90°:{H'41"  W.,  Hience  connlerclockwi.se  along 
Hie  2.5-NM  radin.s  lo  inlerseci  Hie  OVP  ” 
llj radial  al  lal.  .'{2°44'2.5"  N..  long. 
90°.'{.'{'24"  \V.,  Hience  norlliwesl  along  Hie 
(.VL  117‘'I/lll°M  radial  lo  inlerseci  Hie  20- 
NM  radius  from  the  Point  of  Origin  al  hit. 
:{2°4B'45"  N.,  long.  9r)°,'{8'4B"  \V..  thence 
cdockwise  along  Hie  20-NM  radius  to  the 
|)oinl  of  heginning. 

Aidci  j.  I  hal  airs|jace  extending  U|)ward 
Irom  4.000  led  MSI,  lo  and  including  11,000 
led  M.SL  wilhin  an  area  hounded  by  a  line 
beginning  al  the  inler.seclion  of  the  217“T/ 
211°M  bearing  from  Hie  Point  of  Origin  and 
the  20-NM  radius  from  the  Point  of  Origin 
al  lal.  :{2°.'{5'5(i"  N.,  long.  97°15'50"  \V.. 

Hience  connlerclockwi.se  along  the  20-NM 
radius  lo  inlerseci  Hie  129"'1712:{°M  hearing 
Irom  the  Point  of  Origin  al  lal.  .'{2°:{9'19"  N.. 
long.  9()°4:{'l(i"  \V..  Hience  .sonlheasl  along 
the  129  'I712:{°M  hearing  lo  inler.seci  Hie  2.5- 
NM  radius  Irom  Hie  Point  of  Origin  al  lal. 
;{2°;{0'09"  N.,  long.  90°;{«'41"  W..  thence 
connierclockwise  along  Hie  2.5-NM  radius  lo 
inler.seci  the  OVE  1 1 7“T/1 1  rM  radial  al  lal. 
:{2‘’44'2.5"  N..  long.  9(i°:{:{'24"  W..  Hience 
norlhwesl  along  Hie  CVE  1 1  7''17l  1 1°M  radial 
lo  inlerseci  Hie  20-NM  radius  from  Hie  Point 
of  Origin  al  lal.  :{2°40'4.5"  N..  long.  90°;{«'4I)" 
VV.,  Hience  connierclockwise  along  Hie  20- 
NM  radius  lo  intersect  Hie  .'lOO ’’I7294°M 
hearing  from  the  Point  of  Origin  al  lal. 

;{.'{' 01 ',50"  N.,  long.  97°22'17"  \V..  thence 
sonlheasl  along  the  :{00°T/294°M  bearing  lo 
inlerseci  Hie  lO-NM  radin.s  from  the  Point  of 
Origin  al  lal.  ;{2°.58'27"  N..  long.  97°1.5'04" 

VV..  Hience  connierclockwise  along  Hie  13- 
NM  ratlins  lo  inlerseci  Hie  217“T/211°M 
bearing  from  Hie  Point  of  Origin  al  lal. 
32°41'32"  N..  long.  97°10'.57"  \V..  Hience 
sonthwesi  along  Hie  217°T/211°M  bearing  to 
inler.seci  Hie  20-NM  radin.s  from  Hie  Point  of 
Origin  al  hit.  32“3.5'.50"  N.,  long.  97°1.5'.50" 

VV..  Hience  clockwi.se  along  Hie  20-NM 
radius  lo  inlerseci  1-20  al  hit.  32°39'.50"  N.. 
long.  97°20'39"  \V.,  Hience  west  along  1-20  lo 
inler.seci  1-820  al  lal.  32°41'.51"  N..  long. 
97‘'28'14"  \V.,  Hience  norlli  along  1-820  lo 
inlerseci  Hie  23-NM  radius  from  Hie  Point  of 
Origin  al  lal.  32°40'40"N..  long.  97°28'17" 

VV.,  Hience  clockwi.se  along  Hie  2.3-NM 


ratlins  lo  iiiler.stit:!  Hie  3ir  ’I730.5°M  bearing 
Irom  Hie  Point  of  Origin  al  hit.  33'’07'02"  N., 
long.  97'p'21"  VV..  Hience  norlhwesl  along 
Hie  311  'l/30.5°M  hearing  lo  inlerst;i:l  Hie  .30- 
NM  ratlins  frtmi  Hie  Point  of  Origin  al  lal. 
33“1 1'37"  N.,  long.  97°28'40"  VV..  Hient:e 
clockwi.se  along  Hie  30-NM  ratlins  Iti 
inlerset:!  Hu;  31 ,5”I7309''M  hearing  frtmi  Hit: 
PtnnI  ol  Origin  al  lal.  33°13'10"N.,  long. 

97  20  .58  W..  Hu;nt:t;  t;asl  lo  Hu;  inlerset:! itm 
ol  Hu;  041  ”I703.5“M  hearing  tif  Hu;  Ptiiiil  tif 
Oiigiii  anti  Hu; .{()— NM  ratlins  Irtmi  Hit;  I’tiinl 
tif  Origin  al  lal.  33°14'30"N.,  Itmg.  90“38'13" 
W.,  Hience  i:lt)t:kwi.st;  along  Hu;  30-NM 
ratlins  It)  inli;r.st;t:l  Hu;  138"I7132°M  bt;aring 
Irtmi  Hu;  Point  ofOrigin  al  lal.  32°29'34"  n” 
long.  90°37'.57"  VV.,  Hu;nt:t;  wt;sl  lo  Hu; 
inlersetMitm  of  Hie  217"I7211°M  bt;aring  from 
Hu;  Point  ofOrigin  anti  Hu;  28.3  NM  ratlins 
Irtmi  Hu;  Point  tif  Origin  at  lal.  32°29'17"  N 
long.  97°21'49"  W.,  Hu;nct;  norlheasl  along" 
the  217  T/2rrM  hearing  Iti  Hu;  ptiinl  of 
bi:ginning. 

Aiva  K.  I  hal  airs|iat:t:  t:xleiuling  npwarti 
Irtmi  4,000  fet;l  M.SI,  to  anti  int:liuling  10.000 
lei:t  M.SL  within  an  art;a  htmntletl  hy  a  lint; 
beginning  al  Hu;  inlersticlitm  of  Hu;  138°T/ 
132“M  bearing  frtmi  the  Point  ofOrigin  and 
Hie  30-NM  ratlins  from  Hit;  Point  tif  Origin 
al  hit.  32'’29'34"  N..  Itmg.  90°37'.57"  VV., 

Hience  t:lt)ckwise  along  Hit;  30-NM  ratlins  Iti 
inlerst;t:l  Hu:  149°T/143°M  bearing  frtmi  Hie 
PoinI  of  Origin  al  hit.  32°20'10"N.,  Itmg. 
90°43'20"  VV..  Hu;nt:t;  wf:sl  Iti  the  inlt;r,set:lifm 
til  Hu;  210  T/204'’M  bearing  frtmi  the  Ptiinl  tif 
Origin  anti  Hu;  30-NM  ratlins  from  Hit;  Ptiinl 
ol  Origin  al  lal.  32°2.5'.54"  N.,  Itmg.  97°19'24" 
W..  Hu;nt.e  t;lt)t:kwi,st;  along  Hu;  30-NM 
nitlins  It)  inlerst;t:l  Hu;  21 7‘'T/21 1  °M  bt:aring 
Irtmi  Hit;  PoinI  ofOrigin  al  lal.  32°27'5.5"n” 
Itmg.  97°23'01"  \V.,  Hu;nt:t;  ntirllutasl  along 
Hit;  217‘"17211'’M  btiaring  It)  inlf;r.st;t:l  Hit; 
28.3-NM  ratlins  frtiin  Hu;  Ptiinl  tif  Ori<>in  al 
hit.  32°29'17"  N..  long.  97°21'49"  W..  Hience 
east  to  Hu:  ptiinl  til  beginning. 

Alda  L.  I  hal  airspatit:  t:xli;ntling  n|iwartl 

Irom  4.000  feel  M.SI,  It)  anti  int.Intling  10.000 
lt;t:l  M.SL  wilhin  an  art;a  htmntletl  hy  a  lint; 
bi;ginning  at  Hie  iiilersetilitm  of  Hu;  31 3" '17 
.'{09°M  bt;aring  from  the  PoinI  ofOrigin  anti 
Hu;  30-NM  ratlins  from  the  Point  of  Ori<>in 
al  lal.  33°13'10"  N..  Itmg.  97°20'.58"  W..  ” 

Hience  t:ltn:kwi,st;  along  Hit;  30-NM  ratlins  Iti 
Hu:  inlt;r.st;t:lit)n  tif  Hu:  30-NM  ratlins  frtmi 
Hie  PoinI  ofOrigin  anti  Hu;  :{44°'r/338°M 
bt;aring  from  the  Ptiinl  ofOrigin  al  lal. 

33“20'50"  N..  Itmg.  97“11'33"  W..  Ilumt.e  east 
It)  Hu;  inlt;rset:lit)n  tif  Hit;  012°'I7000°M 
hearing  frtmi  Hu;  PoinI  ofOrigin  anti  Hit;  30- 
NM  ratlins  Irtmi  Hu;  PoinI  ofOrigin  al  lal. 
33°21'21"  N..  Itmg.  90°.54'14"  VV..  Hu;nt;t; 
t:loi:kwise  altmg  the  30-NM  ratlins  Iti 
inler.set:!  the  041 ’'I703.5°M  bearing  frtmi  Hit; 
Ptiinl  of  Origin  al  hit.  33°14'30"N..  long. 
90'’38'13"  W..  H)t:nt:e  wt;.sl  Iti  Hu;  point  of 
beginning. 


Aran  M.  Thai  airsiiact;  exientling  niiwartl 
Irtmi  5,000  lt;t;l  M.SL  n|i  lo  anti  intiintling 
11.000  lei;l  M.SL  within  an  area  btinntltitl  by 
a  lint:  beginning  al  Hu;  inlerseclion  of  Hie 
.111  I/30.5°M  bearing  from  Hu;  PoinI  tif 
Oiigin  anti  Hu;  30— NM  ratlins  Irom  Hu:  Ptiinl 
ofOrigin  al  lal.  33°11'37"N..  long.  97“28'40" 
VV.,  H)ent;e  t:t)tnilert:lot:kwise  along  llu;  30- 
NM  ratlins  Iti  inler.seci  Hu;  293' T/287°M 
bearing  Irtmi  Hu;  PoinI  tif  Origin  al  lal. 
33°03'37"  N.,  Itmg.  97'>34'32"  W..  Hient.t; 
sonlheasl  altmg  Hu;  293  'I7287“M  bt;aring  It) 
inlerset:!  Hu;  20-NM  ratlins  frtmi  the  Ptiinl  tif 
Origin  al  lal.  32  02'04"N..  long.  97°30'09" 
VV..  Hu;nt;e  t:t)nntt;rt:lot:kwist;  altmg  Hu;  20- 
NM  ratlins  It)  intt;rst;t,l  .SI  1-377  at  lal. 
32°39'49"  N..  Itmg.  97°28'.58"  VV.,  Ihenct: 
sonihwttsi  altmg  .SI  1-377  Iti  inlt;rst;t:l  Hu;  30- 
NM  ratlins  frtmi  Hu;  PoinI  tif  Origin  al  hit. 
:{2°30'.50"  N.,  Itmg.  97°32'20"VV..  Hient:t; 
t:t)nntt;rt:lt)t:kwist;  altmg  Hu;  30-NM  ratlins  to 
inlerset:!  Hu;  217n72irM  bearing  frtmi  Hie 
Point  ofOrigin  al  lal.  32°27'.5.5"  N..  Itmg. 
97°23'01"  \V..  Hience  norlhea.sl  along  Hit: 

217  1721 1°M  bearing  to  inler.set;t  Hu;  20-NM 
ratlins  from  Hit;  PoinI  tif  Origin  al  lal. 
.52°35'.50"  N..  Itmg.  97°1.5'.50"  VV..  thent:t; 
clt)t:kwi.st:  altmg  Hu;  20-NM  ratlins  Iti 
inlt;r.set:l  1-20  al  hit.  32°39'.50"  N..  Itmg. 
97°20'38"  VV..  Hu;nt:e  wi;.sl  along  1-20  to 
inler.set:!  1-820  al  lal.  32°41'.51"N..  lt)n<>. 
97°28'14"  VV.,  Hu;nt:t;  norlli  along  l-82irio 
inlerset:!  Hu;  23-NM  ratlins  frtmi  Hit;  PoinI  of 
Origin  al  hit.  32°40'40"  N..  Itmg.  97°28'17" 

VV.,  Hu;nt:e  t:lt)t:kwi.si;  altmg  Hu;  2.'{-NM 
ratlins  Iti  inlerset:!  Hit;  311  'I730.5°M  bearing 
Irom  Hu:  Ptiinl  tif  Origin  al  hit.  33°07'02"N., 
Iting.  97  22  21'  VV'..  Iht;nt;e  ntirlhwtisl  altmg 
the  31 1°'I730.5°M  bearing  It)  Hit:  |)tiinl  tif 
beginning. 

Alda  \'.  I  hal  airspatx;  t;.xtt;ntling  npwarti 
Irtmi  0.000  lt;el  M.SI,  lo  anti  int:hitling  1 1.000 
lt;el  M.SL  within  an  art;a  btiimtletl  by  a  line 
beginning  al  the  inlerset:titin  of  Hie  30-NM 
ratlins  frtmi  Hit;  Ptiinl  tif  Origin  anti  Hu; 
293°'I7287°M  bt;aring  frtmi  Hu;  Ptiinl  tif 
Origin  al  lal.  33°03'37"  N..  hiiig.  97  34'32" 

VV'.,  Hit;nt:t;  stinlheasl  altmg  Hu;  293‘''I7287°M 
bearing  Iti  inlerset:!  Hit;  20-NM  ratlins  from 
Hu:  Ptiinl  tif  Origin  al  lal.  33°02'04"  N.,  long. 
97°30'09"  VV..  Hience  t;t)iinlt;rclt)ckwise  along 
the  20-NM  ratlins  lo  inlerset:!  SI  1-377  at  hit.” 
32°39'49''  N.,  Itmg.  97°28"  58"  VV..  Hu;nt:t; 
sonlhwesl  altmg  .SI  I-  377  to  inlt;rst;t:l  Hit;  30- 
NM  ratlins  from  Hu;  PoinI  ofOrigin  al  lal. 
32°30'.50"  N..  Itmg.  97°32'20"  VV..  Hu;nt:t; 
t:ltu:kwist:  along  Hu;  30-NM  ratlins  Iti  the 
ptiinl  tif  bt:ginning. 

***** 

Lssnetl  in  VV'ashinglon,  DO.  on  Dt;t:t:niber 

12.  2012. 

Oarv  A.  Ntirek, 

A/t/ntiger.  Airspacd  Policy  and  Air  'I'raffic 
(Control  Procddnivs  Crnap. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17CFR  Part  240 

[Release  No.  34-68660;  File  No.  S7-08-12] 
RIN  3235-AL12 

Capital,  Margin,  and  Segregation 
Requirements  for  Security-Based 
Swap  Dealers  and  Major  Security- 
Based  Swap  Participants  and  Capital 
Requirements  for  Broker-Dealers 

agency:  .Sccurilios  and  Exchange; 
tA)inini.ssion. 

ACTION:  Pro])()S(;d  rule;  oxton.sion  of 
comment  ])(;riod. 


SUMMARY:  On  November  23.  2012,  the 
Securitie.s  and  Exchange  Commis.sion 
(“Connni.s.sion”)  pul)li.shed  in  tlie 
Federal  Register  a  ])ropose;d  rule  for 
])nhlic  comment  to  establish  capital, 
margin,  and  segregation  reepiirements 
for  .security-based  swaj)  dealers  and 
major  security-based  .swaj;  partici])ants 
under  the  Securities  Exchange  Act  of 
1?)34  (‘‘Exchange  Act”)  and  amend 
capital  reepiirements  for  hroker-deah;rs. 
The  (Commission  is  extending  the  time 
period  in  which  to  jirovide  the 
(Commission  with  comments. 

DATES:  (Comments  should  he  received  on 
or  before  Fehrnarv  22,  2013. 
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ADDRESSES:  (A)niinonts  may  he 
submitted  hv  any  ol  the  following 
methods: 

Klectronic  Ciomments 

•  Use  the  Commission’s  Internet 
c:omment  form  [Ii1t})://\\'iv\v.s(i(:.g()v/ 
riilas/ pvoposiui.  shiinl) ; 

•  Send  an  email  to  rula- 
ro;n;ne77/.s-@.sw;.goe.  Plea.se  include  File 
Niimher  S7-()8-12  on  the  suhjcict  line; 
or 

•  Use  the  Federal  eRiilemaking  Portal 
[hit j)://\v\v\v.iv<>iil(it ions. gov).  Follow  the 
instructions  for  submitting  comments. 

Paper  (iominents 

•  Send  paper  comments  in  trii)licate 
to  Elizabeth  M.  Mur])hv,  Secretary, 
Securities  and  Exchange  (iommission, 
100  F  Street  NE.,  Washington,  DC 
20.'j49-1000. 

All  submissions  should  refer  to  File 
Ninuher  S7-08-12.  This  file  numher 
should  he  included  on  the  suhjec:t  line 
if  email  is  used.  To  help  us  i)rocess  and 
review  your  comments  more  efficiently, 
please  use  only  one  method.  The 
Commi.ssion  will  ])ost  all  comments  on 
the  (iommission's  Internet  weh  site 
(hltp  ://\v\v\\’.so(:.gov/ri  ilos/ proposed) . 
Comments  will  also  lx;  available  for 
Weh  site  viewing  and  printing  in  the 
(Commission’s  Public  Reference  Room. 
100  F  Street  NE.,  Washington,  DC  20.54t) 
on  offic:ial  business  days  between  the 
hours  of  10:00  a.m.  and  3:00  p.m.  All 
comments  niceived  will  he  ])oste(l 
without  change:  vve  do  not  edit  personal 
identifying  information  from 
suhmi.ssions.  You  should  submit  only 
information  von  wish  to  make  available 
publicly. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Macchiaroli,  As.sociate 
Director,  at  (202)  5. 1 1 -.'5 .'i 2,1;  Thomas  K. 
McCowan,  De])ntv  A.ssociate  Director,  at 
(202)  .1 .11 -1.12 1;  Randall  W.  Roy, 
Assistant  Director,  at  (202)  ,1.11-.1,122; 
Mark  M.  Attar,  Branch  (Chief,  at  (202) 

,1.11 -.1889;  .Sheila  Domhal  Swartz, 
.Special  (Counsel,  at  (202)  .1.11 -.1.14.1; 
Valentina  M.  Deng,  Attorney,  at  (202) 
.1.11-.1778:  or  Teen  1.  .Sheng,  Attornev,  at 
202-.1.11-.1.111,  Division  of  Trading  and 
Markets,  .Securities  and  Exchange 
(Comnnssion,  100  F  Street  NE., 
Washington,  DC  20.149-7010. 
SUPPLEMENTARY  INFORMATION:  On 
November  23,  2012,  the  (Commi.ssion 
issued  Release  No.  34-08071  soliciting 
comment  on  proposed  rules  and  rule 
amendments  establishing  capital, 
margin,  and  .segregation  reciniremeids 
for  jiersons  who  register  with  the 
(Commission  as  secnrity-ha.sed  swaj) 
dealers  or  major  secnrity-hased  swaj) 
participants  and  amending  ca])ital 


re(|nirement.s  for  broker-dealers.'  The 
(Commission  originally  recjuested  that 
comments  on  this  propo.sal  he  received 
by  lannarv  22,  2013.  'I’he  (Commi.ssion 
has  reccmtly  hecm  retjue.sted  to  extend 
the  comment  ])eriod  and  believes  that 
extending  the  comment  period  is 
ai)propriate  in  order  to  give  the  public 
additional  time  to  conmumt  on  the 
matters  addressed  by  the  release.'^  This 
extension  will  allow  for  91  days  of 
comment  which  the  (Commi.ssion 
believes  should  provide  the  |)uhlic  with 
sufficient  additional  time  to  consider 
thoroughly  the  matters  addressed  by  the 
release  and  to  submit  comprehensive 
respon.ses  to  the  release  which  would 
benefit  the  (Commission  in  its 
consideration  of  the  final  rules. 
Therefore,  the  Commission  is  extending 
the  i)uhlic  comment  period  for  31  (lay.s 
until  PYiday,  Fehrnary  22,  2013. 

Ilat(!(l:  lanuary  1.1,  2013. 

8v  llu;  (Coiiunission. 

IClizabi.'lh  M.  Murphy, 

Secivldiy. 

|FK  Doc.  2()1:M)1().i:1  Fildd  I-IH-C!;  ain| 
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DEPARTMENT  OF  THE  INTERIOR 

National  Indian  Gaming  Commission 

25  CFR  Parts  581,  584,  and  585 

Appeal  Proceedings  Before  the 
Commission 

agency:  National  Indian  Caming 
(Comndssion. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  National  Indian  Caming 
Commission  (N1G(C  or  (Commission) 
]jro])oses  to  revi.se  its  appeals  rules  to 
include,  amongst  the  apjjealahle  actions, 
the  Chair’s  decisions  to  apjirove  or 
object  to  a  tribal  gaming  regulatory 
authority’s  adoption  of  alternate 
standards  from  tho.se  reciuired  by  the 
Commission’s  minimum  internal 
control  standards  and/or  technical 
standards. 

DATES:  'flu;  agencv  must  receive 
comnumts  on  or  h(;for(7  k'ehrnary  8, 

2013. 

ADDRESSES:  Yon  may  submit  comments 
by  any  one  of  the  following  methods. 


'  .S’dr- FAcliangf!  Act  Kdloa.si!  N(i.  (iK(l71  (Oct.  IK, 
2012).  77  FK  702i;t  (Nov.  2:t.  2012). 

-  Sov  l.(!lloi'  Ironi  Kc;nu(!ll)  !•;.  ISonlsoii.  )r..  I’uhlic 
l’olit:y  and  Adv(H:ai:y  FNacutivo  Vico  I’nisidonl. 
.SIF’MA.  to  Fli/.al)(!tli  M.  Murpliv.  .SocnMarv. 
Commission,  dated  )an.  '.i.  2()i:i:  saiuilsi)  l.etter  from 
Kir.Iiard  M.  Whitiii”.  Fxecutive  Director  and  General 
Counsel.  Financial  .Services  Koundtahle.  to 
Flizabeth  M.  Murpliv,  Secretary.  Commission,  dated 
)an.  2,  20i;i. 


however,  jdease  note  that  comments 
sent  by  electronic  mail  are  stronglv 
encouraged. 

■  Email  comments  to: 
reg.revie\\’@n  igc.gov. 

■  Mail  comments  to:  Armando  Acosta. 
National  Inditm  Caming  (Commission, 
1441  L  .Street  NW.,  Suite  9100, 
Washington,  D(C  2000.1. 

■  Hand  deliver  comments  to:  1441  I. 
.Street  NW.,  .Suite  9100,  Washington,  D(C 
2000.1. 

■  Fax  comments  to:  Arnumdo  Acosta, 
National  Indian  Caming  (Commission,  at 
(202)  032-004.1. 

FOR  FURTHER  INFORMATION  CONTACT: 
Armando  Acosta,  National  Indian 
Caming  (Commission,  1441  L  .Street 
NW..  Suite  9100,  Washingtou,  D(C 
2000.1.  Email: 

armando_acosta@nigc.gov:  telephone: 
(202)  032-7003. 

SUPPLEMENTARY  INFORMATION: 

I.  (Comments  Invited 

Interested  parties  are  invited  to 
l)artii:ipate  in  this  propo.sed  rnlemaking 
liy  snhmitting  such  written  data,  views, 
or  arguments  as  thev  may  desire. 
Comments  that  jirovide  the  factual  basis 
snpjiorting  the  views  and  suggestions 
pre.sented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposed  rides. 

II.  Background 

The  Indian  (Caming  Regidatorv  Act 
(KCRA  or  Act).  Fnhlic  l.aw  100-497,  2.1 
U..S.(C.  2701  et  seq..  was  signed  into  law 
on  October  17,  1988.  The  Act 
established  the  Commission  and  set  out 
a  comjjrehensive  framework  for  the 
regulation  of  gaming  on  Indian  lands. 
The  Act  recpures  that  the  (Commission, 
by  regulation,  provide  an  opjjortunity 
for  an  ajjpeal  and  a  hearing  before  the 
Commi.ssion  on  fines  levied  by  the  Chair 
against  the  tribal  operator  of  an  Indian 
game  or  a  management  contractor,  and 
to  determine  whether  a  temj)orary 
closure  order  issued  by  the  Chair  should 
he  made  jjermanent  or  dissolved.  2.1 
U..S.(C.  2713(a)(2),  2713(h).  By 
regulation,  the  Commission  has  also 
provided  rights  to  tribes  and/or 
management  contractors  to  ajipeal 
ordinance  disajiiirovals,  management 
contract  ajiprovals  or  disap])roval.s, 
enforcement  actions,  and  actions  to  void 
an  ajiproved  management  contract.  The 
ap])ellate  procedures  for  these  actions 
are  all  consolidated  in  this  snhchapter. 

On  .September  21, 2012,  the 
(Commission  published  two  final  rules 
amending  2.1  CFR  parts  .143  and  .147.  In 
its  final  rule  for  part  .143,  the 
Commission  provided  tribal  gaming 
regulatory  authorities  (TCRA)  with 
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rights  to  ap|)oaI  the  Chair’s  decisions  to 
apj)rove  or  object  to  a  TCRA’s  adoption 
of  alternate  standards  from  tliosc; 
re(|iured  by  tlie  Connnission’s  ininiimnn 
internal  control  standards  contained  in 
l)art  543  (77  FR  .58708.  Sept.  21. 2012). 
in  its  final  rule  for  ])art  .547,  the 
(Commission  provided  TCJRAs  with 
rights  to  appeal  the  (Chair’s  decisions  to 
approve  or  ohjcict  to  a  'r(CRA’s  adoption 
of  alternate  standards  from  those 
r(!(|uired  by  the  (Commission’s  technical 
standards  contained  in  part  .547  (77  FR 
.58473.  .Sept.  21. 2012). 

III.  Development  of  the  Proposed  Rule 

On  .Sej)temh(!r  2.5,  2012.  the 
(Commission  published  a  final  rule 
consolidating  all  ap])eal  ])roceeding.s 
before  the  (Commission  into  the  current 
suhchapter  H  (Ap])eal  Proceedings 
Before  the  (Commission).  77  FR  .58041, 
.S(!pt.  2.5,  2012.  However,  the  new 
a|)i)eal  rights  provided  under  parts  .543 
and  547  were  not  included  in  the 
current  suhchapt(;r  H.  'rims.  .suhcha])ter 
11  must  he  revised  to  include  the  new 
appeal  rights  provided  to  'fCRAs  under 
j)arts  543  and  547. 

Regulatory  Matters 
l{(!;^iil(itory  l-laxihilily  Act 

The  rule  will  not  have  a  significant 
im))act  on  a  substantial  numher  of  small 
entiti(!s  as  (hdined  under  the  Regulatorv 
Flexibility  Act,  5  lI..S.fC.  001,  ct  sccj. 
Moreover.  Indian  Trihiis  an;  not 
considenui  to  he  small  entities  for  the 
purpo.ses  of  the  Regulatorv  Flexihilitv 
Act. 

Snuill  Business  BcgiilntotY  Enforcement 
Edirness  Act 

The  rule  is  not  a  major  rule  under  5 
IJ..S.(C.  804(2),  the  .Small  Business 
Regulatory  Enforcennent  Fairness  Act. 
'I'he  rub;  does  not  have  an  effect  on  the 
economy  of  .Si  00  million  or  more.  I’he 
rule  will  not  cause  a  major  incirease  in 
costs  or  prices  for  cijiisumers, 
individual  industries.  Federal.  State, 
local  government  agencies  or  g(!ogra])hic 
regions.  Nor  will  the  rule  have  a 
significant  adver.se  (dfect  on 
comj)etition.  employment,  inve.stment. 
productivity,  innovation,  or  the  ahilitv 
of  the  enterprises,  to  compete  with 
fonngn  based  enter|)ri.ses. 

Vn funded  Mnndotes  Reform  Act 

The  (Commission,  as  an  independent 
njgulatory  agency,  is  exempt  from 
compliance  with  the  Unfunded 
Mandates  Reform  Act.  2  U..S.(C.  1502(1): 
2  ll.S.f".  0.58(1 ). 

Takings 

In  accordance  with  Executive  Order 
12030,  the  (Commission  has  determined 


that  th(!  rule  does  not  have  significant 
takings  im])lications.  A  takings 
implication  as.sessment  is  not  riKiuired. 

(iivil  Justice  Reform 

In  accordance;  with  Executive  Order 
12‘)88,  the  (Commission  has  determined 
that  the  rule  does  not  umluly  burden  the 
judicial  system  and  meets  the 
reciuirements  of  sections  3(a)  and  3(h)(2) 
of  the  Order. 

National  Environmented  Poliev  Act 

The  (Commission  has  determined  that 
the  rule  does  not  const  it  uti;  a  major 
federal  action  significantly  affecting  the 
(luality  of  the  human  environment  and 
that  no  detailed  .statement  is  reiiuired 
pursuant  to  the  National  I'Cnvironmental 
Policy  Act  of  19()t),  42  l]..S.(C.  4321.  et 
seq. 

Paperwork  Redaction  Act 

This  proposed  rule  do(;s  not  reijuire 
information  collection  under  the 
Pajierwork  Reduction  Act  of  1995,  44 
U..S.(C.  3501,  et  se(j.,  and  is  th(;refore  not 
sul)jec:t  to  review  by  the  Offic:e  of 
Management  and  Budget. 

'I’ext  of  tlie  Proposed  Rules 

Inir  the  reasons  discu.ssiid  in  the 
Preamble,  the  (Commi.ssion  jiroposes  to 
ami;nd  its  regulations  in  25  (Cl-'R  chajiter 
Ill.  sul)cha])ter  11  as  follows: 

SUBCHAPTER  H— APPEAL  PROCEEDINGS 
BEFORE  THE  COMMISSION 

PART  581— MOTIONS  IN  APPEAL 
PROCEEDINGS  BEFORE  THE 
COMMISSION 

■  1.  The  authority  citation  for  part  581 
continues  to  read  as  follows: 

Authority:  2.5  l)..S.(C.  27()(),  271  :t.  2715. 

■  2.  In  581.1 .  the  introductory  text  of 
paragraph  (a)  is  nipuhli.shed  and 
paragraphs  (a)(3)  and  (a)(4)  are  revised 
to  read  as  follows: 

§  581 .1  What  is  the  scope  of  this  part? 

(a)  'I'his  ])arl  governs  motion  practice 
under: 

***** 

(3)  Part  584  of  this  suhchapter  relating 
to  appeals  before  a  jiresiding  official  of 
notices  of  violation,  orders  of  lemjiorary 
closure,  ])ropo.sed  civil  fine  assessments, 
the  Uhair’s  decisions  to  void  or  modify 
management  contracts,  the 
(knmnission’s  jiroposals  to  remove 
certificates  of  self-regulation,  the  Chair’s 
decisions  to  approve  or  object  to  a  tribal 
gaming  regulatorv  authority’s  adoption 
of  alternate  .standards  from  those 
r(;(|uired  by  the  (kimmi.ssion’s  minimum 
internal  control  standards  and/or 
technical  .standards,  and  notices  of  late 
fees  and  late  fee  assessments:  and 


(4)  Part  585  of  this  snhchajiter  relating 
to  appeals  to  the  (kanmi.ssion  on  written 
submissions  of  notices  of  violation, 
orders  of  tem])orary  closure,  propo.sed 
civil  fine  asse.ssments.  the  (diair’s 
diicisions  to  void  or  modify 
management  contracts,  the 
Commi.ssion’s  ])roposals  to  remove 
certificates  of  self-regulation,  the  Chair’s 
decisions  to  approve  or  object  to  a  tribal 
gaming  regulatorv  authority’s  adojition 
of  alternate  standards  from  those 
r(;(iuired  by  the  (knnmission’s  minimum 
internal  control  standards  and/or 
technical  standards,  and  notices  of  late 
fees  and  late  fee  as.se.ssment.s. 
***** 

■  3.  Revi.se  §  581 .4  to  read  as  follows: 

§  581 .4  How  do  I  file  a  motion  before  a 
presiding  official? 

Motion  practice  before  a  jnesiding 
official  on  appeals  of  notices  of 
violation,  orders  of  temjiorary  closure, 
proposed  civil  fine  as.sessments.  the 
Chair’s  decisions  to  void  or  modify 
management  contracts,  the 
Commi.ssion’s  ])ro])osals  to  remove 
certificates  of  self-regulation,  the  Chair’s 
decisions  to  ajiprove  or  object  to  a  tribal 
gaming  regulatorv  authority’s  adoption 
of  alternate  standards  from  those 
reejuired  by  the  (knnmission’s  minimum 
internal  control  standards  and/or 
technical  standards,  and  notices  of  late 
fees  and  late  fee  assessments  is 
governed  by  §584.4  of  this  subchajiter. 

PART  584— APPEALS  BEFORE  A 
PRESIDING  OFFICIAL  OF  NOTICES  OF 
VIOLATION,  PROPOSED  CIVIL  FINE 
ASSESSMENTS,  ORDERS  OF 
TEMPORARY  CLOSURE,  THE  CHAIR’S 
DECISIONS  TO  VOID  OR  MODIFY 
MANAGEMENT  CONTRACTS,  THE 
COMMISSION’S  PROPOSALS  TO 
REMOVE  A  CERTIFICATE  OF  SELF¬ 
REGULATION,  THE  CHAIR’S 
DECISIONS  TO  APPROVE  OR  OBJECT 
TO  THE  ADOPTION  OF  ALTERNATE 
STANDARDS  FROM  THOSE 
REQUIRED  BY  THE  COMMISSION’S 
MINIMUM  INTERNAL  CONTROL 
STANDARDS  AND/OR  TECHNICAL 
STANDARDS,  AND  NOTICES  OF  LATE 
FEES  AND  LATE  FEE  ASSESSMENTS 

■  4.  The  authority  citation  for  jiart  584 
continue.s  to  read  as  follows: 

Authority:  25  U..S.(:.  27()().  2710.  2711. 
2712.  271  :i’.  2715.  2717. 

■  5.  Revise  the  pari  heading  to  part  584 
to  read  as  set  forth  above. 

■  (i.  In  §  584.1 ,  tbe  introdnetorv  text  of 
paragraph  (a)  is  re])ubli,shed. 
Redesignate  ])aragraph  (a)((i)  as 
])aragraph  (a)(8)  and  add  new 
paragraphs  (a)(())  and  (a)(7)  to  read  as 
follows: 
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§  584.1  What  does  this  part  cover? 

(a)  This  ])art  a])])lies  to  ajjpeals  oi  the 
following  where  the  appellant  elects  a 
hearing  before  a  presiding  official: 
***** 

(ti)  The  (ihair’s  decisions  to  a])prove 
or  ohj(u:t  to  a  tribal  gaming  regulatory 
authority’s  adoption  of  alternate 
standards  from  those  recpiired  by  the 
Commission’s  minimnm  internal 
control  .standards  under  part  .543  of  this 
cha])ter; 

(7)  The  Chair’s  decisions  to  ajjprove 
or  object  to  a  tribal  gaming  regulatory 
authority’s  adoption  of  alternate 
standards  from  those  recpnred  by  the 
(Commission’s  technical  standards  under 
l)art  .547  of  this  chapter;  and 
***** 

■  7.  Amend  §  .584.2  to  add  new 
paragra])h  (c)  to  read  as  follows: 

§584.2  Who  may  appeal? 

***** 

(c)  A])peals  of  the  Chair’s  decisions  tt) 
a])])rove  or  object  to  the  ado])tion  of 
alternate  standards  from  those  recpnred 
by  the  (Commission’s  minimum  intcMiial 
control  standards  and/or  technical 
standards  may  only  he  brought  by  the 
trihid  gaming  regnlatorv  anthoritv  that 
approved  the  alternate  standards  for  the 
gaming  operation(s). 

■  8.  Revi.se  the  section  heading  to 
§  .584.3  to  rcuul  as  follows: 

§  584.3  How  do  I  appeal  a  notice  of 
violation,  proposed  civil  fine  assessment, 
order  of  temporary  closure,  the  Chair’s 
decision  to  void  or  modify  a  management 
contract,  the  Commission’s  proposal  to 
remove  a  certificate  of  self-regulation,  the 
Chair’s  decision  to  approve  or  object  to  a 
tribal  gaming  regulatory  authority’s 
adoption  of  alternate  standards  from  those 
required  by  the  Commission’s  minimum 
internal  control  standards  and/or  technical 
standards,  and  a  notice  of  late  fees  and  late 
fee  assessments? 

***** 


PART  585— APPEALS  TO  THE 
COMMISSION  ON  WRITTEN 
SUBMISSIONS  OF  NOTICES  OF 
VIOLATION,  PROPOSED  CIVIL  FINE 
ASSESSMENTS,  ORDERS  OF 
TEMPORARY  CLOSURE,  THE  CHAIR’S 
DECISIONS  TO  VOID  OR  MODIFY 
MANAGEMENT  CONTRACTS,  THE 
COMMISSION’S  PROPOSALS  TO 
REMOVE  A  CERTIFICATE  OF  SELF¬ 
REGULATION,  THE  CHAIR’S 
DECISIONS  TO  APPROVE  OR  OBJECT 
TO  THE  ADOPTION  OF  ALTERNATE 
STANDARDS  FROM  THOSE 
REQUIRED  BY  THE  COMMISSION’S 
MINIMUM  INTERNAL  CONTROL 
STANDARDS  AND/OR  TECHNICAL 
STANDARDS,  AND  NOTICES  OF  LATE 
FEES  AND  LATE  FEE  ASSESSMENTS 

■  9.  The  authority  citation  for  ])art  .585 
continuo.s  to  road  a.s  follow.s; 

Authority:  25  ll.S.C.  2708.  2710,  2711. 
2712.  27i:t’.  2715.  2717. 

■  10.  Rfivi.so  tho  part  heading  to  ])art  585 
to  road  a.s  .sot  forth  ahovo. 

■  1 1 .  In  §  585.1 ,  tho  introductory  toxt  of 
paragra])h  (a)  is  ro]uil)li.shod. 
Kodosignato  ])aragraph  (a)(0)  a.s 
jiaragraph  (a)(8)  and  add  now 
paragraphs  (a)(0)  and  (a)(7)  to  road  as 
follows: 


■  1 3.  Roviso  tho  soction  hoading  to 
§585.3  to  road  a.s  follows; 

§  585.3  How  do  I  appeal  a  notice  of 
violation,  proposed  civil  fine  assessment, 
order  of  temporary  closure,  the  Chair’s 
decision  to  void  or  modify  a  management 
contract,  the  Commission’s  proposal  to 
remove  a  certificate  of  self  regulation,  the 
Chair’s  decision  to  approve  or  object  to  a 
tribal  gaming  regulatory  authority’s 
adoption  of  alternate  standards  from  those 
required  by  the  Commission’s  minimum 
internal  control  standards  and/or  technical 
standards,  and  notices  of  late  fees  and  late 
fee  assessments? 

***** 

Dated:  )ainiary  14.  2013. 

Tracii;  L.  Sleveii.s, 

Chairwonum. 

Daniel  j.  Littli;, 

Associdtf^  (Jonudissioiidr. 

IKK  Hoc.  2in:t-0l)!)41  I'iliul  l-l«-i:t:  8:4.5  am| 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R03-OAR-201 2-0784;  FRL-9770-3] 


§585.1  What  does  this  part  cover? 

(a)  Thi.s  j)art  aiijilics  to  appoids  of  llu; 
following  when;  the  tiitjiollant  docs  not 
elect  a  hearing  before  a  ])residing  official 
and  instead  elects  to  have  the  matter 
decided  by  the  (Commission  solelv  on 
the  basis  of  the  written  sithmissions; 
***** 

(())  The  (Chair’s  decisions  to  approve 
or  object  to  a  tribal  gaming  regulatory 
authority’s  adoption  of  alternate 
standards  from  tho.st;  required  by  the 
Commission’s  minimum  internal 
control  standards  under  part  543  of  thi.s 
chajiter; 

(7)  The  (Chair’s  decisions  to  apjtrove 
or  object  to  a  tribal  gaming  regulatory 
authority’s  adoption  of  alternate 
standards  from  tho.se  reejuired  hv  the 
Commission’s  technical  standards  under 
part  547  of  this  chapter;  and 
***** 

■  12.  Amend  §  585.2  to  add  new 
paragra])h  (c)  to  read  a.s  follows: 

§  585.2  Who  may  appeal? 

***** 

(c)  Apjieals  of  the  (Chair’s  decisions  to 
ai)])rove  or  object  to  the  adoption  of 
alternate  standards  from  those  required 
by  the  (Commission’s  minimum  internal 
control  standards  and/or  technical 
standards  may  only  he  brought  by  the 
tribal  gaming  regulatory  authority  that 
approved  the  alternate  standards  for  the 
gaming  operation(s). 


Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Requirements  for  Determining 
General  Conformity  of  Federal  Actions 
to  Applicable  State  Implementation 
Plans 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  l^rojiosed  rule. 

SUMMARY:  EPA  pro])o.se.s  to  apjirove  the 
State  Imjdementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  amending 
the  State’s  prior  general  conformity  rule 
to  inc:orj)orate  the  most  rec:ent  changes 
to  Federal  general  conformity 
retiuirements  e.stahlished  under  rules 
promulgated  by  the  EPA  in  Julv  of  2()()(j 
and  in  April  of  2010.  In  the  Final  Rules 
section  of  thi.s  Federal  Register,  EPA  is 
ajiproving  the  State’s  SIP  submittal  a.s  a 
direct  final  rule  without  juior  pro])o.sal 
hecau.se  EPA  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adver.se  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  rulemaking  action,  no 
further  activity  is  contemjilated.  If  EPA 
receives  adverse  i:omments,  the  direct 
final  rule  will  he  withdrawn  and  all 
public  comments  rec:eived  will  Im; 
addressed  in  a  suhseciuent  final  rule 
based  on  thi.s  proposed  rule.  EPA  will 
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not  institute  a  second  comment  j)erio(l. 
Any  parties  interested  in  c;ommenting 
on  this  action  should  do  so  at  this  time. 
DATES:  (lomments  mu.st  he  received  in 
writing  by  Fiihruarv  21 . 2013. 

ADDRESSES:  Submit  your  comments, 
idcmtiiled  l)v  Docket  ID  Numl)er  EPA- 
Rt)3-OAR-2t)l  2-1)784  by  one  of  the 
following  methods: 

A.  wwn’.ivf’uldtions.f’ov.  Follow  the 
on-line  instructions  for  submitting 
comments. 

8.  Email:  mastro.d()nna@epa.;^ov. 

C.  Mail:  FPA-R()3-()AR-2()1 2-0784. 
Donna  Mastro,  Acting  A.ssociate 
Dinictor.  Office  of  Air  Program 
Idanning.  Mailcode  3AP30,  II. S. 
iMivironmental  Protection  Agency. 

Region  111.  10.50  Arch  Street. 
Philadeljjhia,  Pennsylvania  19103. 

D.  Hand  Daliven':  /\\  the  previously- 
listed  FP.A  Region  111  address.  Such 
deliveries  are  only  accepted  during  the 
Docket's  normal  hours  of  operation,  and 
special  arrangements  should  he  made 
for  deliveries  of  boxed  information. 

Instruclions:  Direct  vour  coimiKmts  to 
Docket  ID  No.  EPA-R()3-OAR-2012- 
0784.  EPA's  policy  is  that  all  comments 
received  will  he  included  in  the  public 
docket  without  change,  and  may  be 
made  available  online  at 
\\'\vn’.r(igulati()ns.<>()v.  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  he  Confidential  Business 
Information  (CBl)  or  other  information 
whose  di.sclosure  is  restricted  hv  .statute. 
Do  not  submit  information  that  you 
consider  to  he  CBl  or  otherwise 
])rotected  through  www.ragulat ions. gov 
or  email.  The  wiviv.rognlaiions.govWvh 
site  is  an  “anonymous  access”  system, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unle.ss 
you  provide  it  in  the  body  of  vour 
comment.  If  you  .send  an  email 
comment  directly  to  EPA  without  going 
through  ww.wgulations.gov,  your  email 
addre.ss  will  he  automatically  captured 
and  included  as  jjart  of  the  comment 
that  is  placed  in  the  ])uhlic  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment.  EPA 
recommends  that  yon  include  vour 
name  and  other  contact  information  in 
the  hodv  of  your  comment  and  with  anv 
disk  or  CD-ROM  von  submit.  If  EPA 
cannot  read  ycnir  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification.  EPA  mav  not  he 
able  to  consider  yonr  comment. 
Electronic  files  should  avoid  the  use  of 
sjiecial  characters,  any  form  of 
encryjition.  and  he  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the 
electronic  docket  are  listed  in  the 


W  WW. rcgidat ions.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  i.e.,  CBI  or  other 
information  who.se  di.sclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  be 
publicly  available  only  in  hard  copy 
form.  Publicly  available  docket 
materials  are  available  either 
electronically  in  www.rcgidations.gov  or 
in  hard  copy  during  normal  business 
hours  at  the  Air  Protection  Division. 

U.S.  Environmental  Protection  Agency, 
Region  Ill,  ItiSO  Arch  Street, 
Philadelj)hia,  Pennsylvania  19103. 
Co|)ies  of  the  State  submittal  are 
available  at  the  West  Virginia 
Department  of  Environmental 
Protection,  Division  of  Air  Quality,  001 
57th  Street  SE.,  Charleston,  West 
Virginia  25304. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Rehn,  (215)  814-2170,  or  by  email 
at  rchn.hrian@cpa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  ])lea.se  .see  the 
information  provided  in  the  direct  final 
action,  with  the  .same  title,  that  is 
located  in  the  “Rules  and  Regulations” 
section  of  this  Federal  Register 
publication. 

Plea.se  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 
paragraj)h,  or  section  of  this  rule  to 
approve  West  Virginia’s  general 
conformity  SIP  revision,  and  if  that 
])ro\'i.sion  may  hi;  severed  from  the 
remainder  of  the  rule,  F]PA  may  adopt 
as  final  tho.se  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  Deccanher  20,  2012. 

W.C.  Early, 

Acting  Ucgional  Administrator,  liegion  III. 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[WC  Docket  No.  12-375;  FCC  12-167] 

Rates  for  Interstate  Inmate  Calling 
Services 

agency:  Federal  Communications 
Commission. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission 
(Commission)  .seeks  comment  on  the 
inmate  calling  .services  industry  and 
how  to  ensure  just  and  reasonable  rates 
for  inmate  calling  services. 


DATES:  Comments  are  due  on  or  before 
March  25,  2013.  Reply  comments  are 
due  on  or  before  Ajiril  22.  2013. 
ADDRESSES:  You  may  submit  comments, 
identified  by  WC  Docket  No.  12-375,  by 
any  of  the  following  methods: 

•  Federal  Communications 
Connni.ssion's  Web  Site:  http:// 
lj(dlloss.l<:(:.gov/ccfs2/.  Follow  the 
instructions  for  submitting  comments. 

•  Peo])le  with  Disabilities:  Contact 
the  FCC  to  recpiest  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
CART,  etc.)  bv  email:  ECjCd04@fcc.gov 
or  phone:  (202)  418-0530  or  TTY:  (202) 
418-0432. 

For  detailed  instructions  for 
submitting  comments  and  additional 
information  on  the  rulemaking  process, 
.see  the  SUPPLEMENTARY  INFORMATION 
section  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lvnne  Hewitt  Engledow,  Wireline 
Comjietition  Bureau,  Pricing  Poliev 
Division,  (202)  418-1520  or  (202)  418- 
0484  (TTY),  or  via  email  at 
Ivnnc.cngIcdow@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission’s  Notice  of 
Propo.sed  Rulemaking  in  WC  Doi.ket  No. 
12-375,  FCC  12-107.  adojded  on 
December  24.  2012,  and  relea.sed  on 
December  28,  2012.  The  full  text  of  this 
document  is  available  for  ])ublic 
in.sj)ection  during  regular  business 
hours  in  the  Commission’s  Reference 
Center,  445  12th  Street  SW.,  Room  CY- 
A257,  Washington,  DC  20554.  The  full 
text  of  this  document  may  be 
downloaded  at  the  following  Internet 
address:  http:/ /www.  fee. gov/ document/ 
ratcs-intcrstatc-inmatc-ccdling-sciviccs. 
The  complete  text  may  be  purchased 
from  Best  Copy  and  Printing,  Inc.,  445 
12th  Street  S\\^,  Room  CY-B402. 
Washington,  DC  20554.  To  reque.st 
alternate  formats  for  per.sons  with 
disabilities  (c.g.  Braille,  large  print, 
electronic  files,  audio  format,  etc.)  or 
reasonable  accommodations  for  filing 
comments  (e.g.  accessible  format 
documents,  sign  language  interpreters, 
CARTS,  etc.),  send  an  email  to 
fcc504@fcc.gov  or  call  the  Commission’s 
Consumer  and  Covernmental  Affairs 
Bureau  at  (202)  418-0530  (voice)  or 
(202)  418-0432  (TTY). 

I.  Introduction 

1.  In  this  item  we  grant  two 
longstanding  petitions  for  rulemaking 
filed  in  the  docket  that  .seek  to  “secure 
the  ‘ju.st  and  reasonable’  interstate  rates 
for  pri.soners  re(juired  by  Section  201(b) 
of  the  Communications  Act”  by 
initiating  this  Notice  of  Proposed 
Rulemaking  (NPRM  or  Notice)  to 
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consider  changes  to  oiir  rides  governing 
rates  for  interstate  interexchange  inmate 
calling  services  (ICS).  In  the  first 
jietition  for  nileinaking.  filed  in  2003, 
(First  Wright  Petition),  Petitioners 
re(|ue.sted  that  the  Commission 
“])rohihit  exclusive  inmate  calling 
service  agreements  and  collect  call-oidv 
restrictions  at  jirivately-admiidstered 
prisons  and  re(|nire  such  facilities  to 
permit  multiple  long  distance  carriers  to 
interconnect  with  prison  teleijhone 
.systems.  *  *  *”  In  the  second  petition 
for  rulemaking,  filed  in  2007, 

(Alternative  VVright  Petition),  Petitioners 
jiroposed  that  the  Commission  reipiire 
debit  calling,  prohibit  per-call  charges 
and  estahlisli  rate  cajis  for  all  interstate, 
interexchange  inmate  calling  services. 
The  Commission  received  significant 
comment  on  the  two  Petitions  for 
Rulemaking.  Recently,  there  has  been 
substantial  renewed  interest  and 
comment  in  this  docket  highlighting 
both  the  wide  disparity  among  interstate 
interexchange  IC.S  rate  levels  and 
significant  public  interest  concerns.  We 
believe  it  is  approjiriate  to  seek 
comment  to  refresh  the  record  and 
consider  whether  changes  to  our  rides 
are  necessary  to  ensure  just  and 
rea.sonahle  KkS  rates  for  interstate,  long 
distance  calling  at  publicly-  and 
privatelv-athninistered  correctional 
facilities. 

II.  Hackground 

A.  Dascription  oj  Inmate  (killing 
Services 

2.  Inmate  calling  services  are  tyiiically 
limited  to  collect  or  debit-based  t;alling 
from  payidiones.  Collect  calls  from  a 
correctional  facility  usually  incur  a  two- 
part  charge;  a  jjer-call  set  up  charge  and 
a  per-minute  charge.  Debit  calling 
(charges  are  deducted  from  an  inmate’s 
ac;count),  typically  incurs  a  per-minute 
charge  only.  Based  on  the  record,  the 
])er-call  charge  can  vary  significantly 
from  SO. 50  to  S3. 95  and  jier-minute 
charges  can  vary  significantly  from 

.SO. 05  to  SO. 89.  Some  commenters  state 
that  ICS  rates  vary  based  on  such  factors 
as  facility  size,  call  volume  and  the 
jurisdiction  of  the  call.  Local  and 
intrastate  IC.S  rates  are  generally  set  hv 
the  states.  The  Commission  does  not 
currently  regulate  interstate  KkS  rates. 
ICS  rates  in  federal  prisons  are  set  by 
the  Federal  Bureau  of  Prisons. 

3.  Public  Policv  (kmsiderntinns. 
Petitioners  and  some  commenters  argue 
that  K^S  rate  reform  is  a  iiuhlic  policy 
imjierative  because  high  IC.S  rates  limit 
the  ability  of  most  inmates  to  maintain 
contact  with  their  families.  Commenters 
point  to  studies  showing  that  regular 
contact  with  familv  reduces  inmate 


recidivism,  (kmnnenters  note  that 
regular  telejihone  contact  with  loved 
ones  al.so  benefits  those  receiving  the 
calls,  including  inmates’  children,  as 
inmates  may  he  assigned  to  correctional 
facilities  far  from  their  homes  thus 
limiting  in-per.son  visits.  Commenters 
contend  that  regular  telephone  contact 
between  inmates  and  their  loved  ones  at 
high  rates  places  a  heavy  burden  on 
inmates’  families  hecau.se  families 
ty])ically  hear  the  burden  of  paying  for 
the  calls.  In  addition,  they  assert  that 
the  lack  of  regular  telephone  contact 
between  inmates  and  their  loved  ones  is 
a  hardship  on  families  hecau.se  neither 
the  inmates  nor  their  families  can  afford 
the  high  rates. 

4.  We  note  that  the  Covernment 
Accountability  Office  (CAO)  has  twice 
recognized  the  conclusions  of  Federal 
Bureau  of  Pri.son  officials  that  contact 
with  family  “aids  an  inmate’s  success 
when  returning  to  the  community”  and 
thus  lowers  recidivism.  Moreover,  the 
CAO  recently  found  that  “crowded 
visiting  rooms  make  it  more  difficult  for 
inmates  to  visit  with  their  families”  and 
that  “Itjhe  infrastructure  of  the  facilitv 
may  not  .support  the  increase  in  visitors 
as  a  result  of  the  growth  in  the  pri.son 
pojuilation.”  As  such,  we  believe  that 
regular  telephone  contact  between 
inmates  and  their  families  is  an 
important  jnihlic  policy  matter,  and  that 
we  should  consider  the  imjiact  that 
interstate  KkS  rates  have. 

5.  Unique  (Jhnracterislics  of  lUS.  The 
Commission  has  recognized  that  ICS 
differs  from  traditional  payphone 
services  in  a  number  of  respects.  First, 
although  harriers  to  entry  are  low  for 
payphone  providers  in  most  locations,  a 
correctional  facility  tyiiically  grants  an 
exclusive  contract  to  a  single  ICS 
provider  for  a  jjarticular  facility, 
essentially  creating  a  monopoly  at  that 
facility.  As  such,  competition  exists  for 
ICS  contracts  hut  once  an  ICS  jirovider 
wins  a  contract  it  becomes  the  sole  KkS 
provider  in  that  facility.  Unlike  non- 
incarcerated  customers  who  have  access 
to  alternative  calling  platforms  on 
])uhlic  payphones,  inmates  only  have 
access  to  payphones  oijerated  by  a 
single  provider  for  all  available  services 
at  that  |)ayj)hone.  The.se  contracts 
additionally  often  include  a  site 
commission  or  location  fee  paid  to  the 
correctional  facility.  The  Commission 
has  previously  found  that  “|l|o  have  a 
realistic  chance  of  winning  a  contract, 
the  bidder  must  include  an  amount  to 
cover  commi.ssions  paid  to  the  inmate 
facility.”  Five  years  ago  Petitioners 
estimated  that  “commissions  add  an 
average  of  43  percent  *  *  *  to  all  other 
co.sts  before  commissions.” 


8.  Security  considerations  al.so 
differentiate  ICS  from  jiublic  pav])hone 
services.  For  in.stance,  correctional 
facilities  typically  use  an  automated 
voice-processing  system  to  screen  and 
jirocess  inmate  collect  calls  rather  than 
a  })re-.sub.scribed  operator  service 
jirovider.  IC.S  providers  also  einjilov 
blocking  mechanisms  to  prevent 
inmates  from  making  direct-dialed  (that 
is  calls  made  without  using  the 
automated  voice-processing  .svstem) 
calls,  access  code  calls,  8()()/9()()  number 
calls,  or  calls  to  restricted  individuals, 
such  as  judges  or  witnes.ses. 

Correctional  facilities  also  reijuire  that 
payphones  be  monitored  for  freciuent 
calls  to  the  same  number.  Moreover, 
correctional  facilities  often  require 
jjeriodic  voice  overlays  that  identify  the 
call  as  being  jjlaced  from  a  correctional 
facility,  as  well  as  listening  and 
recording  capabilities  for  all  calls. 
Commenters  note  that  the  costs  of  these 
security  features,  hardware  and  software 
co.sts,  and  training  for  staffers  make  ICS 
more  costly  to  provide  than  public 
payphone  .servii:e. 

7.  The  record  to  date  indicates  a  wide 
disjiarity  in  ICS  rates  between  .states. 
These  rates  reflect  the  higher  .security 
and  network  costs  that  are  inherent  in 
IC.'.S;  the  disjiarity  thus  mav  reflect 
whether  the  rates  in  (piestion  include 
site  commissions.  For  in.stance. 
correctional  facilities  located  in  states 
that  do  not  require  commissions  from 
ICS  ju'oviders  often  charge  lower  K’.S 
rates.  For  example.  New  York  state 
jirohibited  site  commissions  in  state 
jiri.sons  and  interstate  ])er-minute  rates 
in  such  prisons  are  as  low  as  .SO. 048.  In 
contrast,  in  Colorado,  a  state  that  has 
site  commissions,  interstate  jier-minute 
rates  can  be  as  high  as  .$0.85).  However, 
in  Montana,  another  state  with  site 
commissions,  the  interstate  j)er-minute 
rate  is  .$0.12.  Such  record  evidence 
raises  questions  about  whether  ICS  rates 
accurately  reflect  the  costs  of  jiroviding 
ICS  and  whether  site  commission 
payments  are  a  reasonable  cost  of 
providing  ICS  that  therefore  should  be 
recovered  in  the  IC.S  rates  inmates  are 
charged. 

8.  W^e  seek  comment  on  the 
Commission’s  legal  authority  in  .Section 
III.F  below  to  address  the  issues  raised 
by  the  Petitioners.  While  we  believe  that 
we  have  juri.sdiction  to  address 
interstate  ICS  calls  we  believe  those 
calls  may  be  a  relatively  small  subset  of 
all  inmate  telejihone  calls.  However, 
several  commenters  argue  that  interstate 
calls  are  often  the  most  expensive  and 
therefore  Commission  action,  such  as 
establishing  an  interstate  rate 
benchmark,  would  nevertheless  be 
effective  in  helping  lower  the  co.st  of 
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contact  l)i!t\v(;{;n  inmates  and  their 
f«nnili(;s.  In  the  interest  of  d(;\’eloping  a 
complete  and  current  record,  this  Notice 
seeks  connnent  on  the  reasonahleness  of 
current  ICS  rates  and  what  steps  the 
Commission  can  and  shonld  take  to 
ensure  reasonable  ICS  rates  {>oinQ 
forward. 

iiini 

9.  On  Fehrnary  12.  2002.  the 
Commi.ssion  adopted  an  order 
addressing  whether  section  270  of  the 
f-omimmications  Act  of  1934.  as 
amended.  (Act)  reepnres  the 
(-ommi.ssion  either  to  j)reempt  state  rate 
caps  on  local  collect  calls  or  j)ermits  ICS 
j)roviders  to  collect  an  additional  per- 
call  surcharge  above  state  rate  cajjs  on 
local  collect  calls.  In  the  Inmate  Calliim 
Order  on  Heinand  and  MPIU /.  the 
fiommi.ssion  conclndecl  that  section  270 
do(is  not  niqnire  either  preemj)tion  or  an 
additional  surcharge  and  al.so  conchuhid 
that  It  was  imnecessarv  to  impose 
nonstrnctiiral  safeguards  on  the  Bell 
Olierating  Companies'  provision  of  ICS 
services.  In  making  the.se 
determinations,  the  Ciommission 
recognized  the  imiipie  nature  of  ICS. 

:md  concluded  that  the  “fair 
compensation"  niqnirement  of  section 
270  did  not  nece.ssarilv  mean  that 
payphones  with  higher  costs  shonld 
leceive  greater  comjiensation  than  otlier 
payphones. 

i  t).  In  the  NBRM  jiortion  of  the  Inmate 
(.ailing  Order  on  Remand  and 
the  Commission  asked  "wliether  the 
current  regulatory  regime  apjilicahle  to 
the  provision  of  inmate  calling  services 
IS  responsive  to  the  needs  of 
(.orrec.tional  facilitie.s.  ICS  provider.s. 
and  inmates,  and.  if  not.  whether  anil 
how  we  might  address  those  unmet 

needs.  Specifically,  the  Commission 
sought  detailed  comments  on  ICS  rates.  ' 
commissions  paid  to  the  confinement  ' 
facilities,  co.st  and  revenue  data.  ‘ 

information  from  states  on  how  they  ' 
handle  inmate  calling,  alternatives  to  ‘ 
the  current  system,  and  information  on  * 
call  disconnections.  The  NPRM  also  ^ 

projio.sed  methods  to  lower  ICS  rates.  ^ 
including  allowing  the  n.se  of  debit  ! 

cards  or  commi.ssary  accounts.  * 


C.  7  ii  c)  Petitions  for  Rulemaking 
1.  First  Wright  Petition 

11.  In  2()()().  current  and  former 
inmates  of  Corrections  Corporation  of 
America  (CCA)  confinement  facilities, 
and  the  individuals  that  receive  their 
telephone  calls,  filed  a  class-action 
lawsuit  against  CCA  seeking  relief  from 
exclusive  dealing  arrangements  CCA 
had  with  ICS  providers.  The  plaintiffs 


allegcul  that  the  (ixclusive  (hxding 
lesidted  in  rcistricted  telephone  service; 

:e  choices  for  inmates  and  caused  rates  hir 
if  those  .services  to  snh.stantially  increase, 
in  violation  of  various  constitutional 
and  .statutory  provisions,  including 
•section  201  (h)  of  the  Act.  On  August  22. 
200],  the  United  States  District  Court 
for  the  District  of  Columhia  dismi.ssed 
the  lawsuit.  Pursuant  to  the  doctrine  of 
primary  jurisdiction,  the  court  directed 
the  ptirties  to  file  the  appropriate 
pleadings  with  the  (Commission  to 
resolve  the  issues  the  plaintiffs  rai.sed 
12.  On  Novemh(;r  3,  2003,  Petitioners 
filed  the  First  Wright  Petition  with  the 
Coimni.ssion  pursuant  to  the  court's 
>  flirective.  Petitioners  recpiested  that  the 
Commi.ssion  addre.ss  high  ICS  rates  hv 
prohibiting  exclusive  ICS  contracts  and 
collect-call-only  re.strictions  at 
privately-admini.stered  jn’isons,  and 
reejuiring  such  facilities  to  permit 
inulti])le  long-distance  carriers  to 
I  mtercomiect  with  prison  telephone 
systems.  The  Commission  .sought  and 
received  comment  on  the  First  Wright 
Piitition.  " 

2.  Alternative  Wright  Petition 

12.  On  March  1, 2007,  Petitioners 
filed  ail  alternative  ruhimaking  jietition 
pro])o.sing  that  the  Commission  address 
high  ICS  rates  by  reijuiring  debit  calling. 
])rohil)iting  per-call  charges  and 
establishing  rate  caps  for  all  interstate, 
interexchange  ICS.  The  Commission 
sought  and  received  comment  on  the 
Alternative  Wright  Petition.  On  Augu.st 
15.  2008,  a  groiqi  of  ICS  jiroviders  filed 
the  Imnate  (falling  Services  Interstate 
(.all  (.ost  Study  (ICS  Provider  Projio.sal). 
which  included  co.st  information  to 
support  their  jiroposed  rate 
methodology  and  rate  levels  for  ICS 
14.  As  de.scrihed  fully  below,  in  this 
Notice,  we  seek  updated  information  on 
the  ICS  market  and  retpiest  answers  to 
ciue.stions  rai.sed  by  the  Petitioners.  We 
.specifically  request  comment  from  state 
departments  of  corrections  and  state 
officials  resjionsihle  for  prison 
telec.onimunications  decision  making. 
/Mter  the  ICS  Provider  Proposal  was 
filed,  a  consensus  a]ipear(;d  to  he 
forming  about  how  he.st  to  addre.ss 
imnate  calling;  we  hojie  to  nivive  tho.se 
discu.ssions  and  consi'iisus  huilding 
through  our  action  today. 

15.  Since  the  Inmate  Calling  Order  on 
Rmnand  and  NPRM  was  released  in  i 

2()()2,  the  Commi.ssion  has  received  ; 

numerous  comments  regarding  ICS  ( 

reform.  Responses  to  the  NPRM  and  i 
.snhseqnent  recpiests  for  comment  on  the  t 
First  Wright  Petition  and  the  Alternative  c 
Wright  Petition  have  jirovided  an  ( 

extensive  record  on  ICS  reform.  We  \ 

believe  it  is  apjirojiriate  at  this  time  to  r 


open  a  new  docket  exclusive  to  ICS 
niforin  in  light  of  the  lengthv  record,  as 
'•  well  as  the  fact  that  the  ICS  record  is 
l)art  of  the  general  pavphone  docket  (CC 
Docket  No.  98-128)  which  relates  to 
(  ompetition  among  |iayphone  j)rovid(;r.s 
•  and  the  d(;j)loynient  of  pavphone 
.services.  As  such,  comments  and  n-ply 
eomments  on  this  Notice  niu.st  lie  filed 
in  W(;  Dock(;t  No.  12-375.  We 
incorjiorate  comments,  replv  comments 
iiiid  e.\  parte  filings  from  C(':  Docket  No. 
98-128  into  WC  Docket  No.  12-37.8. 

HI.  Knsiiring  ICS  Rates  Are  Just  and 
Reasonable 

18.  I  here  are  multiph;  jirojiosals  to 
addr(;.s.s  ICS  rates  in  the  record.  W(;  seek 
to  hedance  tin;  goal  of  ensuring 
r(;a.sonahle  ICS  rates  for  end  users  with 
the  security  concerns  and  exjiense 
inlnirent  to  ICS  within  the  statutory 
guidelines  of  .sections  201  (h)  and  278  of 
the  Act.  Ensuring  just  and  reasonable 
K.S  rates  may  he  acconijilished  through 
inc(;ntiv(;.s  or  regulations,  or  a 
f.omhination  of  both:  we  seek  comment 
on  the.se  jirojiosals  below. 

A.  Rate  Caps  in  the  ICS  Market 

17.  In  the  Alternative  Wright  Petition 
Petitioners  reijue.sted  that  the 
(>onnni.s.sion  set  rate  cajis  for  interstate 
long  distance  ICS.  SjiecificHlly. 

Petitioners  reejuested  that  the 
("ommi.ssion  “estahli.sh  a  henchmark 
rate  for  domestic  interstate 
interexchange  inmate  debit  calling 
.service  of  .SO. 20  jier  minute  and  a 
henchmark  rate  for  domestic  interstate 
interexcdiange  inmate  collect  calling 
.service  of  $0.25  jier  minute,  with  no  .set- 
nji  or  other  jier-call  charge."  The 
Petitioners  used  1.8  and  20  minute  call 
durations  to  calculate  the  rate  cajis  and 
liased  their  jiroposed  rate  cajis  on  then 
current  Federal  Bureau  of  Prison  and 
.several  individual  states’  ICS  rates.  We 
.seek  comment  on  the  elements  of  the 
raU;  caji  jirojiosal  and  whether  the 
criteria  u.sed  to  develoji  the  jirojiosed 
cajis  are  apjirojiriate. 

1 8.  Per-Call  Charge.  Each  time  an 
imnate  jilaces  a  jiayjihone  call  there  are 
tyjhcally  two  elements  that  make  uji  its 
cost  a  jier-c;all  set  uji  charge  and  a  jier- 
niinute  charge.  We  first  seek  comment 
on  the  jier-call  charge.  Petitioners 
jirojio.se  eliminating  the  c;all  set  uji  or 
Jier-call  chargi;,  which  can  he  as  much 
a.s  $3.95,  and  allowing  only  jier-minnte 
charges.  We  seek  comment  on  this 
jirojio.sal.  What  costs  an;  a.ssociated  with 
the  Jier-call  charge?  Would  the 
elimination  of  the  jier-call  charge  helji 
ensure  just  and  reasonable  ICS  rales? 

Would  a  jirohihition  on  jier-call  charges 
result  in  h(;low-co.st  service? 
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19.  Petitioners  note  that  inmates  often 
incur  multiple  per-call  charges  when 
calls  are  (lro]}jie(l  after  a  ]janse  in 
conversation.  We  .seek  data  on  the 
average  nnmh(!r  of  (lroj)j)e(l  calls  that 
inmates  (ixptaience.  We  recpiest  that 
conmumters  suggest  ways  to  pnjvent 
miilti])l(!  j)er-call  charges  for  a  single 
conversation  that  is  di.sconnected  by 
security  triggers  and  snh.seciuently 
allowed  to  continue  while  maintaining 
appropriate  s(;cnrity  measures.  Imr 
example,  if  the  p(!r-call  charge  is 
maintained,  I’etitioners  suggest  that  if  a 
disconnected  call  is  reinitiated  within 
two  minutes,  it  should  not  incur  another 
per-call  charge.  Should  the  Connni.ssion 
re(]nire  such  a  measure?  What  other 
.ste])s  could  he  taken  to  prevent  inmates 
from  being  charged  multiple  per-call 
charges  for  what  amounts  to  one 
conversation?  What  are  the  costs 
associated  with  call  security  and  are 
thev  incurred  on  a  fixed  or  |)er-call 
basis? 

20.  Pur-Minute  Rate  Caps.  Would  the 
]Hir-minute  rate  caj)  approach  proposed 
1)V  the  Petitioners  ensiin;  just  and 
reasonable  rate.s?  Are  the  pro])o.sed  rate 
caps  just  and  reasonable  consistent  with 
sections  201  and  270  of  the  Act?  If  not, 
would  different  rate  ca])s  h(; 
apj)ropriate?  What  factors  should  the 
(lommission  consider  in  (hgermining  an 
ap])ropriate  j)er-minnte  rate  cap? 
(iommentcns  advocating  an  alternative 
])er-minute  rate  caj)  should  provide 
sj)ecific,  detailed  cost  information  and 
other  ndevant  data  to  sujjport  their 
])roposed  per-minnte  rate  caps.  Should 
the  domestic  interstate  interexchange 
ICkS  j)er-minute  rate  cap  propo.sed  above 
apply  to  both  publicly-  and  j)rivately- 
administered  correctional  facilities? 

21.  Some  commenters  argue  that  the 
]jro]3osed  per-minute  rate  caps  are 
arbitrary  and  capricious  because  they 
woidd  jjreclude  providers  from 
recovering  their  legitimate  costs  of 
jjroviding  service.  Others  argue  that  the 
Alternative  Wright  Petition  pro])osal  is 
confiscatory  or  may  otherwise;  put  ICS 
providers  out  of  business.  We  seek 
evidence  in  su])j)ort  of  or  disproving 
such  arguments.  Comment(;rs  also  argue 
that  the  adojhion  of  per-minute  rate 
caps  would  chill  innovation  and 
ultimately  result  in  reductions  in 
service  levels  hecau.se  the  ])roj)osed  cajjs 
will  not  adecpiately  comj)ensate  the 
providers,  thus  making  ICS  a  less 
attractive  service  to  offer.  Others  note 
that  new  providers  are  entering  the  ICS 
market.  Commenters  supporting  such 
assertions  are  asked  to  ])rovide  specific, 
detailed  information  about  the  ICkS 
market  to  supj)ort  their  ])ositions  and 
describe  how  market  trends  inllnence 
ICS  rates. 


22.  In  the  Alternative  Wright  Petition, 
Petitioners  argue  that  .several  benefits 
would  accrue  from  setting  per-minute 
rate  caps,  such  as  admini.strative  ease 
and  the  ah.sence  of  jurisdictional 
challenges.  We  seek  comment  on  this 
argument.  Can  commenters  identify  any 
other  benefits  to  introducing  j)er-minute 
rate  caj).s?  What  are  the  perceived 
])rol)lems  or  challenges  a.ssociated  with 
introducing  |)er-minute  rate  ca]).s?  For 
exam])le,  parties  argue  that  differences 
between  correctional  facilities  including 
size,  location,  .security  levels,  facility 
age  and  staffing  levels  will  not  allow  a 
one  size  fits  all  solution,  such  as  per- 
minute  rate  caj)s.  Is  this  accurate?  How 
can  the  Commission  establish  a  solution 
that  addr(;.s.se.s  the  many  variations 
among  confinement  facilities? 

23.  If  the  Commi.ssion  decides  to 
im})lement  rate  caps  in  the  ICS  market 
how  should  we?  VVhat  additional  data, 
if  any,  does  the  (Commission  reepure  to 
set  rate.s?  Would  a  rate  cap  approach 
re(juire  the  CCommi.ssion  to  conduct  rate 
ca.ses,  as  some  commenters  suggest?  We 
seek  comment  on  the  best  ways  to 
determine  just  and  reasonable  caps  for 
I(C,S  rate.s. 

24.  Maif’inal  Location  Mcthodologv. 

In  2008,  KCS  providers  submitted  the 
KCS  Provider  Proj)o.sal  for  ICS  rates.  The 
KCS  Provider  Proposal  uses  the 
“marginal  location”  methodology, 
previously  adojjted  by  the  (Commi.ssion 
to  calculate  j)ul)lic  payphone  rates,  to 
calculate  propo.sed  KCS  rat(;s.  The  KCS 
providers  believe  the  “marginal 
location”  methodology  ])rovide.s  a 
“basis  for  rate.s  that  rej)re.sent  ‘fair 
comjjensation’  as  set  forth  in”  section 
27B(h)(l)(A)  of  the  (Communications 
Act.  The  ICS  Provider  Proposal 
advocates  a  two-part  rate  structure  that 
includes  both  a  fixed  per-call  charge 
and  a  per-minute  rate,  arguing  that  per- 
call  charges  must  he  maintained  to 
cover  such  exjjenses  as  {;{jui])ment  costs 
and  monthly  line  charges.  The  ICS 
providers  determined  that  the 
methodology  and  data  yield  a  recpiisite 
fixed  p(;r-call  charge  of  with  a  per- 

minute  rate  of  SO.tlti  for  debit  calls,  and 
a  fixed  per-call  charge  of  $2.49  with  a 
per-minute  rate  of  $0.07  for  collect  calls, 
a])])licahle  to  all  KCS  providers.  In 
resjmnse,  P(;titioner.s  point  out  that  the 
KCS  Provider  Proposal  “largely  .suj)port.s 
Petitioners’  r(;(iuested  henchmark  rates.” 
Petitioners  calculate  that  the  KCS 
Provider  Proposal  two-part  rate 
structure  (;(juals  rate  caps  of  $0.10  |)er 
minute  for  a  15-minute  debit  call  and 
$0.24  per  minute  for  a  15-minute  collect 
call. 

25.  We  seek  comment  on  whether  the 
KCS  Provider  Proposal  methodology 
would  result  in  a  ju.st  and  reasonable 


rate.  We  also  encourage  c:ommenting 
parties  that  disagree  with  the  ICS 
Provider  Propo.sal  or  jjroposed 
methodology  to  provide  alternative 
methodologies  supported  hv 
sufficiently-detailed  data.  We  .seek 
comment  on  whether  the  KCS  Provider 
Propo.sal  has  provided  sufficient  cost, 
demand,  and  revenue  detail  to  allow  the 
(Commi.ssion  to  determine  whether  the 
proposed  rates  are  just  and  rea.sonahle. 

20.  We  also  seek  comment  on  whether 
the  underlying  cost  and  demand  factors 
for  public  payj)hone.s  and  KCS  are 
similar  enough  to  ju.stifv  using  a  cost 
methodology  designed  for  ])uhlic 
payiJhones  to  set  KCS  rate.s.  In  particular, 
w(;  seek  comment  on  the  extent  to 
which  ICS  rates  and  call  volumes  vary 
among  prisons  across  the  country,  and 
how  the  rates  and  call  volumes  compare 
with  the  variation  that  occurs  with 
public  payphones.  We  seek  comment  on 
whether  an  additional  ju.stification 
exi.sts  for  adopting  this  cost 
methodology. 

27.  Impact  of  Rate  Reductions  on  Call 
Volumes.  We  seek  comment  on  whether 
call  volumes  have  increased  where  rate.s 
have  been  lowered,  and  the  residting 
impact  on  KCS  providers’  revenues.  We 
note  that  the  2011  CAO  Report  found 
that  only  aj)proximately  25  j)ercent  of 
inmates  in  the  F’ederal  Bureau  of  Prisons 
use  their  entire  monthly  allotted 
minutes  for  calls  and  that  if  rat(;s  were 
lowered  it  would  encourage  greater 
communications  with  families,  which 
the  Bureau  of  Prisons  “has  stated 
facilitates  the  reintegration  of  inmates 
into  .society  upon  release  from  ])rison.” 
Do  other  correctional  facdlities  find  that 
incarcerated  individuals  are  not  using 
all  their  allotted  time  to  make  calks? 

How  much  time  is  allotted,  and  what  is 
the  percentage  of  individuals  who  u.se 
all  their  time? 

28.  Tiered  Pricing.  A  recent  ex  parte 
filing  by  Petitioners  attached  a 
tran.script  from  a  New  Mexico  Public 
Service  (Commission  hearing  that 
described  the  possible  u.se  of  a  tiered,  by 
monthly  volume  of  minutes,  pricing 
structure  in  the  state.  Do  commenters 
believe  a  p(;r-minut(;  rate  set  by  usage 
volume  is  a  viable  oj)tion?  Would  tiered 
pricing  address  concerns  over  a  one  size 
fits  all  reform  aj)proach  such  as  rate 
caps?  What  factors  should  the 
(kanmission  c:onsider  in  establishing 
])ricing  tiers?  What  are  potential 
problems  with  tiered  ])ricing? 

29.  Market  Forces.  Petitioners  note 
that  telecommunications  costs  in 
general,  and  long  distance  costs  in 
l)articular,  are  decreasing  and  therefore, 
they  believe,  KCS  rate.s  should  follow  the 
mark(;t  and  decrease  as  well.  Some 
participants  in  this  jjroceeding  note  that 


“nilos  in  tho  largest  majority  of 
(.orroctional  facilities  are  moving  in  a 
downward  trend.”  Is  this  accurate?  Can 
commenters  j)rovide  concrete  examijles 
of  decreases  in  ICS  rates? 

30.  CoUact  Calling  i'.  Doha  Callin‘> 
The  Alternative  Wright  Petition  siif^ost.-, 
two  diffenmt  rate  caps;  om;  for  collect 
calling  and  one  for  dehit  calling.  A 
collect  call  is  a  call  in  which  the  caihul 
IMirson  jiays  for  the  call  and  a  debit  call 
dcdiK.ts  the  cost  of  the  call  from  a 
firepaid  account.  Petitioners  argue  that 
collect  calling  is  more  exjjensive 
l)ocan,se  its  co.sts  include  hilling  costs 
and  uncollectihles.  while  dehit  calling  is 
loss  exjjen.sive  because  it  reduces  staff 
rosjionsihilities  and  uncollectihles.  Do 
(jommenters  agree  that  there  should  he 
dilferent  per-minnte  rate  caps  for  collect 
am  debit  calling?  What  are  the  benefits 
ot  debit  calling?  For  example,  do 
commenters  believe  that  debit  calling 
will  exert  downward  jiressnre  on  collect 
calling  rates? 

31.  Some  commenters  ha\'e  expressed 
‘■“’icern  about  the  exjiense  and 
difficulty  of  implementing  debit  callim- 
Specifically,  they  cite  difficulty  in 
hlof.king  restricted  telephone  mimhers, 
the  expense  of  purchasing  new 
ixjiiijmient  and  the  challenges  of 
establishing  new  prot;esses  and 
procedures  and  verifying  calling  iiartv 
iflentities.  Parties  have  also  expre.s.sed 
safety  concerns  related  to  debit  c;alling. 
Some  jn  i.sons  already  allow  for  d(!hil 
calling.  For  example’,  the  Federal  Bureau 
of  Prisons  allows  debit  t:alling  in  some 
of  Its  facilities  and  the  state  of  Iowa 
offers  debit  calling  only.  What  .safety 
concerns  are  raised  by  debit  calling’ 
s(-r\  i(,e,  and  how  ha\'e  tho.se  concerns 
l)(!en  addressed  where  debit  calling 
already  i.s  permitted?  (kmnnenters  also 
note  the  increased  admini.strative 
workload  and  co.st  associated  with  debit 
cal  ing  caiKsed  by  such  tasks  as  i.ssuing 
I  INs  to  each  inmate  in  facilities  with 
high  turnover.  Have  commenters 
experienced  such  challenges,  and  how 
liave  they  been  overcome?  What  are  the 
other  pros  or  cons  of  debit  calling?  We 
seek  comment  on  IC.S  providers’  overall 
experiences  with  offering  debit  calling. 

32.  How  many  correctional  facilities 
currently  offer  debit  calling?  Has  debit 
celling  become  more  common?  What  are 
the  current  ratios  of  debit  to  collect 
calling  in  correctional  facilitie.s?  Should 
the  Commi.ssion  mandate  debit  calling 
111  privately-  and  piihlicly-adininistered 
(.oirectional  facilities?  One  commenter 
say.s  it  offers  debit  calling  to  all  of  the 
facilities  it  .serves,  but  it  is  not  jiractical 
to  mandate  debit  calling  because  not  all 
corref;tional  facilities  want  the  service. 

What  are  other  challenges  to  mamlating 
debit  calling?  ^ 


33.  Prepaid  Calling,  (iommenters 
siigge.st  prepaid  calling  as  an  alternative 
to  collect  and  debit  c:alling.  Prepaid 
calling  allows  inmates  or  their  family 
mc'inhers  to  prejiay  for  minutes,  nsiiallv 
lit  a  di.sconnt.  'I  his  i.s  different  from 
debit  calls,  in  which  monev  is  deducted 
from  an  account,  hut  the  minutes  are  not 
]mi(, based  in  advance.  Ciommenters 
argue  that  the  benefits  of  this  approach 
may  include  admini.strative  ea.si;  for  the 
providers,  increased  safety,  controlled 
(■o.sts  for  call  recijiienl.s.  and  eliminating 
the  need  to  hloi.k  calls  because  of  a  call 
recijiients’  credit  standing.  However. 
Petitioners  note  that  there  are 
outstanding  (jiiestions  with  prepaid 
calling  such  as:  how  to  handle  monthly 
fees;  how  to  load  an  inmate’s  account ■’ 
and  minimiim  ref|nired  account  balance. 
If  tfiese  i.ssnes  can  he  sufficiently 
addres.sed,  is  prejiaid  calling  a  viable 
ICS  ojition.’’  Do  any  KkS  providers 
currently  offer  prejiaid  calling?  What  are 
some  other  concerns  or  considerations 
with  prepaid  calling? 

34.  Intrastata-iniarstata  Parity 
Another  alternative  would  he  to  adopt 
an  intrastate-interstate  jiarity  principle 
that  would  recjiiire  that  rates  for 
interstate,  long-distance  calls  not  exceed 
rates  for  intrastate,  long-distance  calls. 
Kates  for  intrastate,  long-distance  calls 
are  tyiiically  .sijt  by  state  public  utility 
(.ommissions.  and  tho.se  t;ommi.s.sion.s 
may  set  rales  that  take  into  account  the 
varying  co.st  of  providing  inmate  calling 
.services  within  each  state  given  the 
•security  and  other  features  reipiired  by 
state  law.  To  the  extent  that  interstate 
rates  lor  inmate  calling  .services  are 
significantly  higher  than  intrastate  rates, 
how  would  a  requirement  that  ICS 
jiroviders  .set  interstate  rates  at  a  level 
no  higher  than  intrastate,  long-distance 
rates  affect  the  justness  and 
reasonableness  of  those  rates?  How 
many  .states  set  rates  specifically  for 
IC^S.’’  \Vhal  i.s  the  rate  structure  for  IC^S 
calls  in  those  states,  and  what  are  the 
rates  for  intrastate,  long-distance  calls? 

How  do  .states  that  set  specific  KkS  rates 
ensure  that  IC.S  jmividors  are  “fairly 
(.■omponsated?”  How  do  intrastate,  long¬ 
distance  rates  tliffor  between  states  that 
e.stahlish  general  rate  cajis  and  tho.se 
that  set  specific  cajis  for  IC.'S?  If  the 
(jommission  adopts  a  parity  prineijile, 
should  there  he  anv  exceptions  to  that 
prineijile? 

P.  Additional  Proposals  in  tlw  Uncord 

35.  There  are  multiple  other  propo.sals 
in  the  record  that  do  not  directly 
address  per-call  and  per-minnti;  ICS 
rates.  We  seek  comment  on  any  other 
proposals  parties  contend  addre.ss  the 
concerns  raised  in  this  proceeding. 


including  any  inoposals  in  the  record 
that  are  not  addres.sed  below. 

•id.  Competition  in  tlw  ICS  Market. 

I  he  Hrsl  Wright  Petition  reipiested  that 
the  Commi.ssion  mandate  the  opening  of 
the  IC.S  market  to  compiitition  and 
prohibit  collect  call  only  restrictions  in 
privately-administered  correctional 
facilities.  ICS  contracts  are  tvjncally 
exclusive;  comiietition  appears  to  exist 
111  winning  an  IC.S  contract  hut  once  an 
ICS  provider  wins  a  contract  it  becomes 
tile  sole  provider.  How  do  exclusive 
cmitracts  influence  ICkS  rates?  How 
would  comjietiti ve  KkS  services  he 
provided?  The  First  Wright  Petition  also 
(iifjiUKi  that  tlu;  colhu:!  oalliiig-only 
limitations  impo.sed  by  many 
confinement  facilitie.s  increa.se  costs  to 
both  ICS  providers  and  inmates  that  are 
net  outweighed  by  corresponding 
benefits  and  that  such  limitations 
should  therefore  he  ])rohihited.  To  the 
extent  ICS  i.s  still  limited  to  collect 
nailing  in  some  correctional  facilitie.s, 
we  .seek  comment  on  the  rationale 
behind  this  re.striction. 

37.  Site  Connni.s.sions.  IC.S  contracts 
heqiiently  include  a  site  coinmi.ssion  or 
location  rent  which  i.s  paid  to  the 
fai.ility  and  in  some  instances  may  go  to 
fund  inmate  .services  at  the  facility. 

What  types  of  inmate  services  or  other 
.services  do  site  commi.ssions  fund?  How 
do  .site  commi.s.sions  in  ICS  contracts 
vary  by  facility?  Petitioners  argue  that 
K-S  rates  are  inflated  to  cov(;r 
(xmimissions,  which  can  he  as  much  as 
55  percent  ofgro.ss  revenues,  causing 
the  rates  to  he  unreasonable  in  violation 
of  section  201  (h).  Is  this  accurate?  We 
.seek  updated  data  on  how  much  these 
•site  commissions  are  and  how  much 
they  add  to  jier-call  costs.  The  FCC  has 
Jirevioiisly  found  that  “under  most 
contracts,  the  commi.ssion  i.s  the  single 
largest  component  affecting  the  rates  for 
inmate  calling  service”  and  “because 
the  bidder  who  charges  the  highest  rates 
can  afford  to  offer  the  confinement 
facilitie.s  the  largest  location 
cxmimissions,  the  competitive  bidding 
process  may  result  in  higher  rates.”  Do 
commenters  believe  this  i.s  still 
accurate?  The  Commission  has  akso 
found  that  “location  rents  are  not  a  co.st 
of  Iiayjjhones,  hut  should  he  treated  as 
profit.”  Do  commenters  agree  with  that 
conclusion? 

33.  .Some  site  commissions  are 
mandated  by  state  statute,  while  several 
.states  have  nuluced  or  eliminated 
commi.s.sions  in  IC.S  contracts.  If  a  .state 
has  reduced  or  eliminated  site 
commi.s.sions,  how  has  anv  resulting  rate 
transition  been  handled?  How  has  the 
lowering  or  elimination  of  site 
coinmissions  impacted  rates?  Is  this 
evidence  that  site  commi.s.sion.s  are  not 
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necessary,  or  is  it  evidence  that  I  lie 
market  is  working  and  the  Connnission 
need  not  intervene?  Must  the 
Commission  address  site  commissions 
and  the  effect  they  have  on  ICS  rates  in 
order  to  ensiin;  just  and  reasonahle  ICS 
rates? 

3t).  Offi^r  No-(J()si  (Aillin^.  In  the 
Alternative  Wright  Petition,  Petitioners 
include  a  suggestion  they  contend  will 
advance  the  (Commission’s  universal 
service  goals  and  provide  all  inmates 
valuable  contact  with  the  outside  world. 
Sjiecifically,  Petitioners  suggest  that  ICS 
providers  provide  a  certain  amount  of 
no-cost  calling  per  inmate  per  month  in 
each  of  the  facilities  they  serve  in 
exchange  for  the  right  to  charge  a  higher 
])er-minute  rate.  Petitioners  suggest 
implementing  rate  caps  of  .$0.22  ])er 
minute  for  dehit  calling  and  $0,275  ]ier 
minute  for  collect  calling  if  IC.S 
])roviders  offer  20  minutes  of  free 
calling  per  inmate  per  month.  (Can  or 
.should  the  Commission  mandate  a 
certain  amount  of  free  calling  ])er 
inmate  per  month,  or  .should  this  he 
offered  at  the  jjroviders’  discretion? 

What  legal  (juestions  are  rai.sed  hy  this 
|)ro])o.sal?  What  other  considerations  an; 
rais(!d  hy  this  propo.sal? 

40.  Billing-Hf^hitad  CaiII  Blocking. 
Petitioners  also  express  concern  over 
hilling-related  call  blocking  in 
correctional  facilities.  .Sp(!cificallv. 
Petitioners  note  that  IC.S  provid(;rs  are 
increasingly  nnahle  or  unwilling  to 
ent(!r  into  agreements  with  LKC.s  to 
provide  for  KC.S  providers’  hilling  the 
M’CCs’  customers  receiving  collect  calls 
from  inmates.  As  a  result.  KC.S  providers 
cannot  hill  for  an  increasing  percentage 
of  inmate  calls  and  thus  “block  inmate 
collect  calls  to  numhers  .served  hy  LE(Cs 
with  which  the  .service  j)roviders  have 
no  hilling  arrangements.”  Petitioners 
argue  that  in  facilities  where  collect 
calling  is  the  only  option,  this  practice 
may  ultimately  j)revent  inmates  from 
hinng  able  to  make  any  telejdione  calls. 
(Commenters  note  that  many  IC.S 
providers  have  .solutions  to  “ensure  that 
inmates  can  contact  cu.stomers  served 
by  the.se  CLECs  that  refu.se  to  hill  for 
collect  calls.”  Does  this  practice 
continue?  Petitioners  argue  that  debit 
calling,  which  retiuires  pre-payment, 
may  prevent  the  need  to  block  calls 
when  the  IC.S  providm’  does  not  have  a 
hilling  arrangement  with  the 
terminating  LEC.  Is  this  accurate?  Do 
commenters  have  ex])erience  with 
hilling-related  call  blocking?  (ian 
commenters  provide  data  on  the  average 
numher  of  calls  that  are  blocked  ])er 
month  and  the  rea.son  for  the  blocking? 
Ar(!  there  ways,  other  than  mandating 
debit  calling,  to  deter  or  j)revent  hilling- 
related  call  blocking? 


41.  Non-Gcogrophic  Ninnhcrs.  IC.S 
providers  have;  argued  that  lowering 
interstate  calling  rates  may  create  an 
incentive  for  call  reci|)i(;nts  to  obtain 
tel(!j)hone  numhers  from  other  .states, 
])erhaps  from  wirele.ss  or  VoIP 
])roviders,  to  take  advantage  of  the 
lowered  interstate  rates.  Petitioners 
counter  that  the  o])])osite  is  currently 
ha])pening;  call  reci])ients  are  obtaining 
telephone  numhers,  from  wireless  or 
VoIP  providers,  that  are  local  to  the 
prison  to  take  advantage  of  lower  local 
calling  rates.  Have  commenters 
experienced  either  of  the.se  practices? 

Do  these  practices  raise  any  .security 
concerns  and  if  so  what  are  those 
concerns? 

42.  Disohilitics  Access.  Tluire  is 
eviflence  in  the  record  to  indicate  that 
inmates  with  hearing  disabilities  mav 
not  have  access  to  IC.S  at  reasonahle 
rates  using  TTYs.  Tin;  record  suggests 
that  because  the  average  length  of  a 
tele])hone  conversation  using  a  TTY  is 
approximately  four  times  longer  than  a 
voice  telephone  conversation,  deaf  and 
hard  of  hearing  inmates  who  use  TTYs 
have  to  pay  more  than  their  hearing 
counterparts.  The  record  also  suggests 
that  TTY  u.sers  have  had  to  ])ay 
additional  fees  for  coimecting  to  a  TTY 
nday  o])erator.  We  .s(!ek  comment  on  the 
tyj)e.s  of  KiS  access  that  individuals  who 
are  deaf  or  hard  of  hearing  experiemee 
during  their  incarceration.  Where  such 
access  to  KkS  is  jjrovided,  are  the  rates 
the  same  as  those  available  to  those 
without  a  disability?  If  the  rates  differ, 
what  is  that  difference  and  what  are  the 
explanations  for  such  difference?  We 
note  that  section  27(i(l))(1  )(A) 
sjjecifically  exempts 
“telecommunications  relay  .service  calls 
for  hearing  disabled  individuals"  from 
the  Commission-established  “per  call 
compensation  plan”  ensuring  that  IC.S 
providers  are  “fairly  compen.sated.” 

How  .shoidd  the  Commission  take  this 
exemption  into  account  in  examining 
rates? 

43.  Updated  Data.  We  seek  updated 
data  from  all  intere.sted  })arties  and  the 
public,  hut  especially  from  ICkS 
providers.  Commenters  note  that  the 
record  regarding  nationwide  interstate 
I(].S  rates  is  limited  to  an  “analvsis  of 
j)rison  phone  contracts  nationwide”  that 
was  conducted  hy  Prison  Legal  News  in 
April  2011.  As  such,  we  seek  comment 
on  the  accuracy  and  reliability  of  the 
study.  In  addition,  from  inde])endent 
research  wc;  have  found  more-current 
state  rates,  which  continue  to 
demonstrate  a  range  of  prices  for  KkS 
calls  among  states.  For  example,  for  a 
15-minute  interstate  call,  we  found  the 
following  rates:  $0.05  in  (California: 
$2.04  in  Montana:  $0.45  in  Texas;  and 


$10.55  in  Idaho.  We  encourage 
commenters  to  submit  the  most  uj)-to- 
date  information  available  regarding 
interstate  IC.S  rates  to  aid  us  in 
ileveloping  a  clearer  understanding  of 
the  KC.S  market.  This  includes  per-call 
and  ])er-minute  rates,  information  on 
commissions  and  what  |)ercentage  of  a 
rate  they  compri.se,  the  numher  of 
disconnected  calls,  the  average  length  of 
calls,  and  how  calls  break  out  by  tyjje, 
i.e.,  collect,  prepaid  and  debit. 

44.  W(!  also  seek  comment  on  whether 
the  Alternative  Wright  Petition  and  KC.S 
Provider  Propo.sal  are  grounded  in 
sufficiently-reliahle  data.  For  exam])le, 
the  KTS  Provider  Proposal  contains  data 
for  less  than  30  correctional  facilities, 
none  of  which  impose  site  commissions. 
Is  this  too  small  a  sample,  or  a  non¬ 
representative  sam])le,  on  which  to  base 
a  nationwide  .solution?  ICS  providcirs 
argue  that  in  calculating  their  proposed 
rate  caps  the  Petitioners  relied  on  data 
from  facilities  with  low  cost  calling.  We 
therefore  invit(!  ])artie.s  to  comment  on 
whether  the  data  supj)orting  the  First 
Wright  Petition,  the  Alternative  Wright 
Petition  and  the  IC.S  Provider  Proposal 
is  nipresentative  of  correctional 
facilities  acro.ss  the  country. 

45.  Existing  Gontnuds.  Petitioners 
suggest  that  if  the  (Commission 
implements  a  rate  cap  it  should  akso 
mandate  a  one-year  fresh  look, 
transition  period  for  existing  KC.S 
contracts.  l^:titioner.s  envision  that  this 
transition  j)eriod  would  allow  for  any 
nec:e.ssary  review  and  termination  or 
renegotiation  of  existing  KC.S  contracts  in 
order  to  introduce  rate  caps  which 
would  he  effective  hv  the  end  of  the 
transition  period.  (Commenters  argue 
that  the  (Commi.ssion  cannot  insert  it.self 
into  the  i)rocurement  decisions  of 
correctional  agenc:ies.  and  that  anv  new 
ICC.S-related  rules  shoidd  not  he  applied 
to  existing  contracts  hut  only  to 
contracts  entered  into  after  the  adoption 
of  new  rules. 

4(j.  Would  it  he  appropriate  to 
mandate  a  fresh  look  period  or  should 
any  new  KC.S  rides  ajiplv  onlv  to 
contracts  entered  into  after  the  adoption 
of  new  rules?  With  renegotiated 
contracts,  how  long  should  the 
transition  period  last?  What  are  tvpical 
KC.S  contract  terms?  Do  such  contracts 
usually  have  change  of  law  jirovisions 
that  would  he  triggered  hy  a 
(Commission  order?  How  does  the  length 
of  existing  contracts  affect  the 
imjilementation  of  any  of  the  proposals 
discussed  above?  If  commenters  provide 
alternative  proposals  not  di.scus.sed 
above,  they  should  include  information 
on  how  the  contractual  jirocess  will 
function  with  each  specific  proposal. 
After  implementing  a  new  KC.S  regime. 
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should  the  Coinniissioii  reciuire  a 
periodic  rate  review  to  ensure  that  the 
rates  remain  just  and  reasonable? 

47.  We  encourage  comment  on  any 
new  issues  that  hav(!  arisen  in  the  ICS 
market  or  i.ssues  that  have  not  hcum 
addressed  al){)\’e.  \V(!  r(;(]nest  that 
connmmters  provide  evidentiary 
suj)port  lor  their  comments  and 
suggestions  in  this  proceeding. 

(j.  Cosi/Btnwfii  Analysis  of  Proposals 

48.  Acknowhulging  the  i)otential 
difliculty  of  (juantilying  costs  and 
iMmefits,  we  seek  to  determine  whether 
the  j)rojjo.sals  above;  will  provide  ])uhlit: 
hi'iiellts  that  outweigh  their  costs,  and 
we  seek  to  maximize  the  net  benefits  to 
the  public  from  any  proposals  we  adopt. 
For  examj)le,  commenters  have  argued 
that  inmate  recidivism  is  d(;creas(;d  with 
r(;gnlar  tanuly  contact.  Accordingly,  we 
seek  sj)ecific  comment  on  the  costs  and 
benefits  of  the  |)ropo.sals  ahen  e  and  any 
additional  proposals  received  in 
resi)onse  to  this  Notice.  We  also  .seek 
any  information  or  analysis  that  would 
help  us  to  (luantify  these  co.sts  or 
h(;n(;fits.  furth(;r.  we  .si;ek  comm(;nt  on 
any  considerations  regarding  the 
manner  in  which  the  proposals  could  lx; 
imph;ment(;d  that  would  increase  tin; 
numh(;r  ol  ])(;ople  who  benefit  from 
them,  or  otherwi.s(;  increa.se  th(;ir  net 
pnhlic  benefit.  We  recpiest  that 
intere.st(;(l  parties  di.scnss  whether,  how 
and  by  how  much  they  will  he  imi)acted 
in  terms  of  costs  and  benefits  of  the 
proposals  included  herein.  We 
recognize  that  the  costs  and  benefits 
may  vary  l)ased  on  such  things  as  the 
correctional  facility  served  and  ICS 
provider.  We  r(;(iuest  that  parties  file 
sp(;cific  analysis  and  lacts  to  support 
any  claims  of  significant  co.sts  or 
benefits  associated  with  the  proposals 
herein. 

D.  L(;<>al  Aathority 

48.  We  s(;ek  comment  on  the  scope  of 
tlu;  (x)mmi.s.sion's  legal  authority  to 
regidate  ICS.  .Section  27(i  of  the' 
Communications  At;t  of  18.34  (Act) 
re(|uin;s  that  all  payphone  jiroviders. 
including  ICS  ijroviders.  lx;  “fairly 
comp(;nsat(;d."  Wc;  s(;ek  comment  on 
our  authority  to  addre.ss  interstate 
inter(;xchange  ICS  rates  under  section 
27f>{h){l)(A).  which  dir(;cts  the 
fiommi.ssion  to  “establish  a  per  call 
comp(;n.sation  jdan  to  (;nsur(;  that  all 
payphom;  .service;  providers  KPSPs)]  an; 
fairly  comp(;n.sated  for  (;ach  and  ev(;ry 
comjeleted  intrastate  and  interstate 
call.”  We  also  s(;(;k  comm(;nt  on  our 
authority  to  a(ldr(;s.s  interstate 
int(;r(;xchange  I(>S  rates  un(l(;r  s(;ction 
201  (h)  of  the;  Act,  which  r(;{jnir(;.s 
common  carriers  to  jerovide  service  at 


just  and  r(;asonahle”  rates  and 
authorizes  the  Commission  to 
“prescrilx;  such  rules  and  regulations  as 
may  hi;  n(;c(;ssarv  in  tlu;  jinhlic  inter(;st 
to  carry  out  the  provisions  of  this 
chapter."  Does  the  Commi.ssion  havi;  the 
jurisdiction  to  (;.stahli.sh  per-minuti;  rate 
caj)s  for  ix  ivalely-  and  puhlicly- 
administer(;d  laciliti(;s?  Wi;  encourage 
commenti;r.s  to  di.scnss  additional 
.sources  ol  legal  authority  for  the 
Commission  to  addr(;.ss  ics  rates. 

.')().  We  note  that  only  a  ixirtion  of  the 
tel(;j)hone  calls  inmates  make  from 
correctional  facilities  are  interstate, 
interexchange  IC.S.  Many  calls  made 
from  correctional  facilities  an;  intrastate 
local  or  long  distance  calls,  which  are 
regnlated  by  the  states.  Wi;  therefori; 
seek  comment  on  how  the  (Commission 
can  encourage  states  to  reevaluate  their 
policies  regarding  intra.state  ICS  rates. 

.'ll.  We  also  .sei.'k  comment  on  how 
and  wh(;ther  use  of  VoIP  t(;chnologies 
by  ICS  providers  impacts  our  analy.sis 
under  section  278  of  the  Act.  To  what 
extent  are  ])rovi(lers  currently  utilizing 
VoIP  t(;chnology  to  j)rovide  ICS?  Would 
the  u.se  ol  VoIP  technology  affect  the 
lUithority  of  state  regulators  to  address 
intra.state  ICS  rates?  What  authority 
regarding  KC.S  rates  would  control  in 
that  circumstance? 

.')2.  We  recognize  the  important  roli; 
that  .states  play  in  managing  correctional 
facilities  and  in  contracting  with  private 
corr(;ctional  manag(;ment  companies. 
Some  j3arti(;s  believe;  IC.S  is  exclu.siv(;ly 
a  stati;  issue  b(;cau.s(;  it  involves 
management  of  correctional  facilities 
and  therefore  its  r(;gnlation  should  be 
left  to  state  correctional  officials.  How 
would  such  a  conclusion  be  reconciled 
with  the  Commi.ssion’s  obligations 
under  .sections  201  and  270  and  the  fact 
that  the  (piestion  of  the  rea.sonableness 
of  IC]S  rat(;.s  was  referred  to  tlu; 
Commis.sion  under  the  doctrine  of 
primary  jurisdiction?  Would  the 
("ommi.ssion’s  fulfillment  of  its 
obligations  nn(l(;r  .s(;ction.s  201  and  270 
potentially  result  in  preem|)tion  of 
.stat(;s  (;x(;rcis(;  of  r(;gulalorv  or  police 
power  authority? 

.'j.'l.  We  also  .s(;ek  comment  specific  to 
tlu;  pro])o,sal.s  di.scus.sed  above;.  Do(;.s  the 
('ommission  havi;  the  authority  to 
disallow  an  additional  call  .s(;t  up  charge; 
whe;n  inmate;.s’  e;all.sare  eli.se;e)nne;e;te;el? 
nex;.s  the  Commission  have  the  le;giil 
authority  to  manilcite;  tluit  IC.S  ])roviile;r.s 
offe;r  eli;bit  calling.'’  What  le;gal  euilhoritv 
(lix;.s  the  Commi.ssion  luive  to  aelelre;.s.s 
the  site  commi.ssions  common  in  IC.S 
e:ontrae:t.s? 


IV.  Proceelural  Matters 

A.  Filin<>  Instructions 

54.  Pursuant  to  §§1.41.^)  anel  1.418  of 
the;  Commission's  rules.  47  CFR  1.41.'-,, 
1.4  H),  inte;re;.ste;il  p;irtie;.s  nuiy  file; 
e;onnne;nt.s  ;nul  reply  e:onnne;nt.s  on  or 
be;fe)re  the;  el;ite;.s  ineiie:ate;el  on  the;  first 
jjagi;  of  this  elex:unu;nt.  Conmu;nts  may 
be;  fileel  using  the;  Commission’s 
l!;le;e:tronie:  Comment  Filing  System 
(I'K'F.S).  See  Electronic  Filing  of 
Doennients  in  Ihilen}aking  Proceediiii’s, 
03  I'R  24121  (1888).  Connne;nt.s  anel 
reply  i:e)nnne;nts  on  this  NPRM  must  be; 
fileel  in  W(;  Doi:kef  No.  12-37.'). 

•  Ele;e:tre)nic  Filers;  Diree;!  e:a.se;.s  anel 
other  ple;aeling.s  nuiy  be;  file;el 
e;le;e:tronie:ally  using  the;  lnterne;t  by 
ace:e;.s.sing  the  ECFS;  http:// 
fjaIIfoss.fcc.gov/ecfs2/. 

•  Pape;r  File;r.s:  Partie;.s  who  chexjse  to 
file  by  ])aj)e;r  must  file;  an  original  anel 
one  e;o])y  of  eae;h  filing.  If  more  than  one 
ele)e:ke;t  or  rulemaking  number  ap])i;ar.s  in 
the;  e:;eptie)n  of  this  ]jroe:e;e;eling,  file;r.s 
must  submit  two  aelelitional  e:e)])ii;.s  for 
e;ae;h  aelelitional  eloe.ke;!  or  ridemaking 
munbi;r. 

Filings  e:an  be;  si;nt  by  hanel  or 
nu;.s.se;nge;r  ilelivery,  by  e:onnne;re:ial 
overnight  courier,  or  bv  first-cla.ss  or 
overnight  IJ.S.  Postal  .Se;rvie:e;  mail.  All 
filings  mu.st  lx;  aelilri;s.se;el  to  the; 
(ximmission’s  .Se;cre;lary,  ()ffie:e;  of  the; 
.Si;e:re;tarv.  I‘’e;ele;ral  Communications 
(x)mmission. 

•  All  hanel-ele;live;re:el  or  nu;s.senge;r- 
delivereel  paj)er  filings  for  the; 
(.omnn.ssion’s  .See:re;tarv  must  be 
ele;livere;el  to  FCC  He;aele]uarters  at  445 
12th  St.  SW.,  Room  TW-A32.'), 
Washington,  DC  2().'5.')4.  Tlu;  filing  hours 
are  8:00  a.m.  to  7:00  i).m.  All  hanel 
eleliveries  must  be;  helel  te)ge;the;r  with 
rublx;r  banels  or  faste;ner.s.  Any 
e;nve;lope;s  and  boxe;,s  must  be;  eli.spe)se;el 
of  before  e;nte;ring  the  buileling. 

•  (]omme;rcial  ove;rnight  mail  (othe;r 
than  IJ..S.  Postal  .Se;rvie;e;  Exju’ess  Mail 
anel  Priority  Mail)  must  be;  sent  to  8300 
East  Hamilton  Drive,  Capitol  Heights 
MD  20743. 

•  IJ.S.  Postal  .Servie:e  fir.st-i:lass, 
Expre;.s.s,  anel  Priority  mail  mu.st  be 
aelelre;sse;el  to  44.')  12th  Street  SW.. 
Washington  DC  20.').')4. 

Pe;ople;  with  Disabilitieis:  To  re;eiue;.st 
materials  in  ae;e;e.s.sibli;  formats  for 
lx;ople;  with  elisabilitie;.s  (braille,  large; 
ix'int.  e;le;i;tronie:  file;s,  auelio  format), 
senel  an  email  hi  fcc.5()4@fcc.gov  or  chW 
the;  (Jonsume;!'  Hi  Governmental  Affairs 
Bure;au  at  202-41 8-0.'-)30  (voie:e;),  202- 
418-04.32  (tty). 

P.  Ex  Parte  Ihupiireinents 

O.T  The  proe:ee;eling  this  Notie;e 
initiates  shall  lx;  tre;ati;el  as  a  “pi;rndt- 
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l)ut-(lis(:lo.se”  proceeding  in  accordance 
witli  the  Coinniission’s  ex  pnr/e  rules. 
Persons  making  e.v  par/e  presentations 
must  file  a  copy  of  any  written 
presentation  or  a  ineinorandnm 
summarizing  any  oral  ])resentation 
witliin  two  l)nsine.ss  days  after  the 
pre.sentation  (nnle.ss  a  (hfferent  deadline 
a])])lical)le  to  tlie  .Snnsliine  period 
a])plie.s).  Persons  making  oral  ex  por/e 
])re.sentations  are  reminded  that 
memoranda  summarizing  the 
l)re.sentation  must  (1)  list  all  persons 
attending  or  otherwise  particij)ating  in 
the  meeting  at  which  the  e.v  parte 
j)resentation  was  made,  and  (2) 
summarize  all  data  pre.sented  and 
arguments  made  during  the 
presentation.  If  the  pre.sentation 
consisted  in  whole  or  in  jiart  of  the 
pre.sentation  of  data  or  arguments 
already  reflected  in  the  pr(;senter’s 
written  comments,  memoranda  or  other 
filings  in  the  ])roceeding,  the  ])resenter 
may  provide;  citations  to  such  data  or 
arguments  in  his  or  her  prior  comments, 
memoranda,  or  other  filings  (sjjecifving 
the  relevant  page;  anel/e)r  j)aragraph 
mnnhe;rs  whe;re;  snedi  elata  eer  arguments 
e:an  he;  fenmel)  in  lien  e)f  summarizing 
them  in  the;  me;me)ranehnn.  I)e)e:nme;nts 
shown  e)r  given  te;  Ce)mmissie)n  staff 
elnring  f;x  parte  meetings  are  eie;e;meel  to 
he;  written  ex  parte  ])re;se;ntatie)ns  anet 
mn.st  he;  filed  e:e)nsiste;nt  with 
^1.1208(1)).  In  proe:e;eelings  gove;rne;el  hy 
1.49(f)  e)r  for  whiedi  the;  (k)mmissie)n 
has  maele  available  a  methoel  of 
e;le;e;tre)nie:  filing,  written  ex  parte 
])re;.se;ntations  anel  memoranela 
summarizing  e)ral  ex  parte 
jjresentations,  anel  all  attae;hme;nts 


the;re;te),  must  he;  fileel  thre)ngh  the; 
eleelreniie:  e;omment  filing  system 
available  for  that  pre)e;e;e;eling,  anel  must 
he;  fileel  in  their  native;  tbrmat  (e.g.,  .eleK:, 
.xml,  .ppt,  se;are:hal)le;  .pelf).  Partie:i|)ant.s 
in  this  pre)e:e;eeling  she)idel  familiarize 
them,se;lve;s  with  the;  (iejinmissiem’s  e;x 
parte  rule;s. 

C.  Initial  Hegalatoiy  b'lexihility  Analysis 

.K).  As  re;e|uire;el  hv  the;  Re;gidate)rv 
Fle;xihility  Ae;t  e)f  1980  (RFA).  the;  ' 
Ce)mmission  has  jirepared  an  Initial 
Re;gidate)rv  Flexibility  Analysis  (IRFA) 
fe)r  this  Notie:e;,  e)f  the  j)e)ssihle; 
significant  e;e’,one)mie;  imi)act  e)n  small 
e;ntitie;s  e)f  the;  j)olie:ie;s  anel  rnle;s 
aelelresseel  in  this  ele)e;nment.  Writtt;n 
pnhlie;  e:omments  are  re;e]ue;.steel  on  this 
IRFA.  Ce)nnne;nts  must  he;  ielentifieel  as 
re;spon.se;s  to  the  IRFA  anel  must  he;  file;el 
by  the;  ele;aelline;s  for  e:onnne;nts  on  the 
Ne)tice;  jirovieleel  e)n  or  liefore  the;  date;s 
inelie:ate;el  on  the;  first  i)age;  of  this 
Ne)tie:e;.  'I'he  C’.onnnission's  (]onsnme;r 
anel  Ce)ve;rnme;ntal  Affairs  Hnre;an, 
Re;fe;re;ne:e;  Information  Ce;nte;r.  will  senel 
a  e;e)j)y  of  this  Ne)tie:e;  of  Pre)pe)seel 
Rulemaking,  inclneling  the;  IRFA,  to  the; 
Chief  Ce)nnse;l  fe)r  Aelve)e:ae;y  of  the;  .Sm.dl 
Bnsine.ss  Aehnini.stration  (.SBA). 

D.  Initial  Paperwork  Reduction  Act  of 
U){)5  Anedvsis 

57.  This  ele)e;ume;nt  eie)e;s  ne)t  e:e)ntain 
pre)pe).seel  infe)rmatie)n  e:e)lle;e;tion 
re;ejuire;me;nt.s  snhje;e:t  to  the;  Pape;rwe)rk 
Re;elne:tie)n  Ae;t  e)f  199.'),  Pnhlie:  haw  104- 
13.  In  aelelition,  therefore,  it  eloe;.s  ne)t 
e;e)ntain  any  propeeseel  informat ie)n 
e;e)lle;e;tion  hurelen  fejr  small  hnsine;.s.s 
e;one;e;rns  with  fewer  than  25  employees. 


pursuant  to  the  .Small  Bnsine;.ss 
Paperwork  Relief  Ae;t  e)f  2002,  Pnhlie; 
haw  107-198.  .see  44  U.S.C.  3.')0()(e:)(4). 

V.  Ordering  Clauses 

.')8.  Accordingly,  it  is  ordered  th:it. 
])ursuant  to  se;e:tie)ns  1, 2,  4(i)-(j),  201(h) 
anel  270  e)f  the;  Ce)mmnnie:ation.s  Ae:t  e)f 
1934.  as  ame;nele;el.  47  U.SC  l.'ll,  l.')2, 
l.')4(i)-(j),  201(h)  anel  270,  this  Ne)tie:e;  of 
Propo.seel  Rnleanaking  is  adopted. 

.'59.  It  is  farther  ordered,  that  the; 
Petition  e)f  Martha  Wright  et  ah  for 
Rulemaking  or.  in  the  Alternative, 
Petitie)!!  to  Aelelress  Re;fe;rral  hssue;s  in 
Peneling  Rulemaking  is  GRANTED  IN 
PART. 

00.  It  is  further  ordered,  that  the; 
Pe;titione;rs’  Alte;rnative;  Rulemaking 
Proposal  is  granted  in  part. 

01.  It  is  fniiher  ordered,  that  the; 
Ce)nuni.s.sion’s  Consumer  anel 
Ge)ve;rnmental  Afhnrs  Bureau.  Refe;rene:e; 
lnfe)rmatie)n  Center,  shall  send  a  e:opy  of 
the;  Notie:e  of  Prope)seel  Rulemaking. 
ine:lneling  the;  Initial  Re;gnlate)rv 
Fle;xihility  Analysis,  to  the;  Chief 
(Counsel  fe)r  Aelve)e;ae;y  e)f  the;  .Small 
Business  Aehnini.stratie)n. 

02.  It  is  further  ordered,  that  pursuant 
te)  §§  1.4(h)(1)  anel  1.103(a)  e)f  the; 
CeHnmi.ssion's  rules,  47  (iFR  1.4(h)(1) 
anel  1.103(a).  that  the  Ne)tie;e;  e)f 
Pre)pe).se;el  Rulemaking  shall  he  effective 
e)n  the;  elate;  e)f  pid)lie;atie)n  e)f  a  summarv 
the;re;e)f  in  the  F(;deral  RegisU;r. 

I-'e;el(;nil  C()i)in)iinie:atie)ns  Oainnissien. 
Marle;n(;  H.  Dortch, 

Secivlary. 

|FK  Doc.  2()i;i-()l  l.")4  Kilod  l-Ui-Ki;  am| 
BILLING  CODE  6712-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Annual  List  of  Newspapers  To  Be  Used 
by  the  Alaska  Region  for  Publication  of 
Legal  Notices  of  Proposed  Hazardous 
Fuel  Reduction  Projects  Subject  to  the 
Pre-decisional  Administrative  Review 
Process  at  36  CFR  218,  Subpart  A 

AGENCY:  Fore.st  Service.  IISDA. 

ACTION:  Notice. 

SUMMARY:  Tliis  notice  lists  the 
ne\vsi)a])ers  tliat  Ranger  Districts. 
Fore.sts.  and  the  Riigional  Off  ice  of  the 
Alaska  Region  will  use  to  pnhlish  legal 
notices  of  the  opporliinitv  to  object  to 
propo.sed  hazardous  fuel  nulnction 
projects  authorized  under  the  Ihialthv 
Forests  Restoration  Act  of  201)3.  The 
intended  effect  of  this  action  is  to 
inform  interested  members  of  the  public 
which  newspajiers  will  he  used  to 
publish  legal  notice  of  actions  subject  to 
the  |)re-decisional  admini.sfrative  review 
procriss  at  30  (d"R  210.  thereby  allowing 
them  to  receive  con.structive  notice  of 
the  proposed  actions,  to  jirovide  clear 
evicience  of  timely  notice,  and  to 
achieve  consi.stency  in  administering 
the  ])re-decisional  review  process. 

DATES:  Fuhlication  of  legal  notices  in 
the  listed  newspapers  begins  on 
February  1, 2013.  This  list  of 
news])aj)ers  will  remain  in  effetd  until  it 
is  superceded  by  a  new  list,  jiuhlished 
in  the  Feileral  Register. 

ADDRESSES:  Robin  Dale.  Alaska  Region 
(Irouj)  Leader  for  Appeals.  Litigation 
and  F()l/\:  Forest  Service.  Alaska 
Region:  F.O.  Hox  21020;  jnnean.  Ala.ska 
00002-1020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Dale:  Alaska  Region  (houj) 

Liiader  for  A|)j)eals.  Litigation  and 
FOIA;  (007)  .'»00-0344. 

SUPPLEMENTARY  INFORMATION:  This 
notice  j)rovides  the  li.st  of  new.sj)aj)er.s 
that  Responsible  Officials  in  the  Ala.ska 
Region  will  use  to  give;  notice  of 


pro])o.sed  hazardous  fuel  nulnction 
projei;ts  subject  to  the  pre-decisional 
administrative  review  process  at  30  OFR 
part  210.  The  timeframe  for  objection  to 
a  proposed  hazardous  fuel  reduction 
project  subject  to  this  process  shall  he 
lia.sed  on  the  date  of  publication  of  the 
legal  notice  of  the  project  in  the 
newspaper  of  record  identified  in  this 
notice. 

The  newspapers  to  he  used  for  giving 
notice  of  Forest  Service  projects  in  the 
Alaska  Region  are  as  follows: 

Alaska  Regional  Office 

D(K:i.sions  of  the  Alaska  Rcigional 
Forester:  Innean  Empire,  puhli.shed 
dailv  excejit  Saturday  and  official 
holidavs  in  )nneau,  Ala.ska;  and  the 
Anchorage  Daily  News,  i)ul)lished  daily 
in  Anchorage.  Alaska. 

(]hugac:h  National  PTirest 

Decisions  of  the  Forest  Sn])ervisor 
and  the  (Ilacier  and  Seward  District 
Rangers:  Anchorage  Daily  News, 
])nhli.shed  dailv  in  Anchorage.  Ala.ska. 

Decisions  of  the  C.ordova  District 
Ranger:  Oordova  Times,  published 
weekly  in  (Cordova,  Alaska. 

Tongass  National  Forest 

Diicisions  of  the  Forest  .Supervisor 
and  the  (Taig,  Ketchikan/Misty,  and 
Thorne  Bay  Di.strict  Rangers:  Ketchikan 
Daily  News,  jiuhlished  (laily  except 
.Sundays  and  offic:ial  holidavs  in 
Ketchikan,  Alaska. 

Decisions  of  the  Admiralty  Island 
National  Monument  Ranger,  the  jiinean 
Di.strict  Ranger,  the  Hoonah  District 
Ranger,  and  the  Yakntat  District  Ranger: 
Innean  Em])ire,  published  daily  exce])t 
.Saturday  and  official  holidays  in 
Innean,  Ala.ska. 

Decisions  of  the  Fetershnrg  District 
Ranger:  Fetershnrg  Pilot,  published 
weekly  in  Petersburg,  Alaska. 

Dcjcisions  of  the  .Sitka  District  Ranger: 
Daily  .Sitka  .Sentinel,  published  dailv 
except  .Saturday,  .Sunday,  and  official 
holidays  in  .Sitka,  Ala.ska. 

D(!cisions  of  the  Wrangell  Di.strict 
Ranger;  Wrangell  .Sentinel,  published 
weekly  in  Wrangell,  Ala.ska. 

.Sn])plemental  notices  mav  hi; 
published  in  any  newspaj)er,  hut  the 
timeframes  for  filing  objections  will  he 
calculated  ha.sed  ujjon  the  date  that 
legal  notices  are  puhli.shed  in  the 
newspajjers  of  record  li.sted  in  this 
notice. 


l)iil(ul:  laiuiiiry  7,  201  :t. 

Beth  G.  Ihaullelon. 

R<;gi oiuil  ron^slar. 

IFR  Doc.  201:1-01(115  l'il(!(l  I-IH-Cl;  11:45  ami 
BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Idaho  Panhandle  National  Forests, 
Coeur  d’Alene  River  Ranger  District, 
Shoshone  County,  ID;  Beaver  Creek 
Project 

agency:  Forest  Service,  IJSDA. 

ACTION:  Notice  of  intent  to  jnepare  an 
environmental  iinjiact  statement. 

SUMMARY:  The  Forest  .Service  will 
])repare  an  Environmental  Impact 
.Statement  (ELSI  on  a  ])roposal  to 
accom])lish  vegetation  management  in 
the  Beaver  (h'eek  Resource  Area,  which 
is  located  on  National  Forest  .Sv.stem 
lands  administered  by  the  Idaho 
Panhandle  National  Forests  in  .Shoshone 
C^onnly,  Idaho. 

The  j)ro])osed  action  would  include 
timber  harvest  (commercial  thin, 
shelterwood,  improvement  cut,  and 
.seed  tree  treatments!;  hazardous  fuels 
treatment  (underhurning,  jack]K)t 
burning,  ma.stication,  graiijile  piling  and 
yarding  tops  associated  with  the  timber 
harvest);  prescribed  burning  not 
associated  with  timber  harvest;  and 
watershed  restoration  (decommissioning 
roads  currently  not  ojien  to  motorized 
use.  ujigrading  acjuatic  organism  passage 
harriers:  and  roacl  construction  (both 
permanent  and  tem])oraryI.  Other 
activities  included  in  the  proposed 
action  are  road  storage,  road 
reconstruction  and  maintenance,  site 
prejiaration,  reforestation,  and  fuel 
break  develojnnent. 

This  jiroject  is  designed  to  achieve  the 
goals  of  enhanced  forest  .stand  resilience 
and  resistance,  hazardous  fuel 
reduction,  and  restoration  of  water 
(|uality  and  acpiatic  habitats. 

DATES:  C'omments  concerning  the  .scope 
of  the  analysis  mn.st  he  received  by 
February  21, 2013.  Additional 
opportunity  for  formal  comments  will 
he  accepted  after  release  of  the  Draft 
Environmental  Impact  .Statement  (DELS), 
which  is  expected  to  he  published  in 
A])ril  2013.  The  Final  Environmental 
lm])act  .Statement  (FEES)  is  exjiected  to 
he  published  in  August  2013. 
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addresses:  .Send  or  hand-deliver 
written  comments  to  the  C^oeur  d’Alene 
River  Ranger  District,  Attn:  Project 
Leader  Lauren  Goschke,  2.'i()2  L 
.Sherman  Avenue,  Goeur  d’Alene.  ID 
83814.  Gomimmts  may  also  hi;  sent  via 
email  to  c:()nun(;nis-nortlwni- 
i({})(inh(indl(^-co(^iii'-(l(ilane@fs.l(Hl.us,  or 
via  facsimile  to  2()8-789-3()()2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Gost:hke,  Project  Leader,  Goeur 
d’Alene  River  Ranger  Di.strict,  2.'i02  E. 
.Sherman  Avenue.  Goeur  d’Alene  ID, 
83814;  telephone  (208)  709-3()4(i,  email 
Igoschke@fs.f(Hi.iis.  or  jeanne  White, 
Ecosystems  .Staff  Officer.  tele|)hone 
(208)  709-3022,  email  jl\vbite@fs.f(id.us. 
akso  at  the  Goeur  d’Alene  River  Ranger 
District.  Additional  information  is 
available  on  the  Idaho  Panhandle 
National  Forcists  int(!rnet  weh  page: 
http:/ /\v\\’\v. fs.usda.gov/ pi'ojectK/ipnf/ 
landinanagament /projects. 

Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
Iwitween  8  a.m.  and  8  jj.m..  Eastern 
Time,  Monday  througli  Friday. 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  j)urj)ose  of  the  Heaver  Greek 
proposed  action  is  to  move  the  project 
area  towards  the  desired  conditions 
identified  hy  the  Fore.st  Plan.  'I'here  is  a 
need  to  maintain  existing  and  recruit 
additional  long-lived  early  .serai  species 
to  facilitate  greater  forest  health  and 
increased  resiliency  to  disturbance. 
There  is  a  need  to  manage  the  landscajie 
arrangement  of  forest  structure  and  age 
class  within  the  Beaver  Greek  watershed 
to  ensure  diverse  and  sustainable  forest 
stands. 

Dead  and  dying  trees  throughout  the 
project  area  are  increasing  fuel  loading 
throughout  the  watershed.  Treatment  is 
needed  to  reduce  the  risk  of  hazardous 
fuels  which  could  threaten  wildland 
urban  interface  areas. 

'fhere  is  also  a  need  to  restore  water 
quality  and  aquatic  habitats  in  the 
Beaver  Oeek  watershed  to  meet  .State 
water  quality  .standards,  imjnove  the 
ahnndance  of  fisheries  and  other  aquatic 
organisms,  and  imjnove  the  longevity  of 
road  conditions  by  reducing 
maintenance  costs  and  jiroviding  for 
long  term  jmhlic  access. 

Proposed  Action 

The  jirojiosed  action  would  harvest 
timber  (commercial  thin,  shelterwood, 
imjjrovement  cuts,  and  seed  tree 
treatments)  and  treat  hazardous  fuels 
(imderhurning,  jackjjot  burning, 
mastication,  grajijjle  jiiling  and  yarding 


tojis  as.sociated  with  the  timber  harvest) 
on  apjiroximately  2. ()()()  acres. 

Prescribed  burning  would  occur  on  an 
additional  2,300  acres  NO'f  associated 
with  the  timt)(!r  harvest. 

Watershed  restoration  activities 
would  include  decommissioning  04 
miles  of  road  currently  not  oj)en  to 
motorized  use,  uj)grading  20  acjnatic 
organism  ])assage  harriers,  constructing 
1..')  miles  of  |)ermanent  road  and  1.2 
miles  of  tem])orary  road.  Other  activities 
included  in  the  j)roj)osed  action  are 
road  storage,  road  reconstriK:tion  and 
maintenance,  site  ]jre|)aration, 
reforestation,  and  fuel  break 
develo])ment. 

Possible  Alternatives 

Scoj)ing  comments  will  be  used  by 
the  Forest  .Service  to  develoj)  a  range  of 
alternatives  in  re.s|)on.se  to  any 
significant  is.siies  that  are  identified.  A 
no-action  alternative  will  he  analyzed 
during  the  analysis  |)roces.s. 

Responsible  OHicial 

The  r(!Sj)on.sihle  official  for  the 
decision  on  this  project  is  the  Fore.st 
.Su|)ervisor  for  the  Idaho  Panhandle 
National  Forests,  381. '5  .Schreiher  Way, 
Goeur  d’Alene,  ID  8381  .'i. 

Nature  of  Decision  To  Be  Made 

The  Forest  .Siqiervisor  will  decide 
whether  to  imjjlement  the  action  as 
j)ro|)o.sed  or  as  modified  hv  an 
alternative,  or  whether  to  take  no  action 
at  this  time.  If  it  jiroceeds,  she  will  also 
decide  what  ])roject  design  f(;ature.s  and 
monitoring  requirements  will  he  a|)j)lied 
to  the  ])roject. 

Preliminary  Issues 

Preliminary  concerns  identified  hv 
the  i)roject  team  include  (1)  effects  of 
the  jjrojjo.sed  activities  on  fore.st 
vegetation:  (2)  effects  of  the  j3roj)o.sed 
activities  on  hazardous  fuel  levels;  (3) 
effects  of  the  jjropo.sed  activities  on  elk 
thermal  cover,  (4)  effects  of  the 
j)ro])o.sed  activities  on  jjuhlic  recreation 
access,  (.5)  effects  of  the  ])ro|)o.sed 
activities  on  water  quality,  water 
(juantity,  and  fish  distribution;  and  (8) 
revenues  and  the  local  economy. 

Permits  or  Licenses  Required 

Due  to  the  nature  of  .some  of  the 
restoration  activities,  such  as  culvert 
uj)grade.s  to  facilitate  acjuatic  organism 
j)a.ssage  or  to  im])rove  hydrologic 
function,  it  is  anticjiated  that  ])ermits 
a.ssociated  with  .Section  404  of  the  Glean 
Water  Act  will  he  required. 

Scoping  Process 

This  jjroject  was  jjreviously  scojjikI  as 
an  Environmental  A.sse.ssment.  This 


notic:e  of  intent,  which  guides  the 
develojjinent  of  the  ELS,  continues  the 
scojjing  ])roce.ss.  A  scojiing  document 
was  mailed  to  ])otentiallv  intere.sted  or 
affected  members  of  tin;  |)uhlic  on 
October  .'i,  2012.  It  is  available  on  the 
Idaho  Panhandle  National  Forests 
internet  Web  site  (hHp://fs.usd(i.gov/ 
golo/ipnf/projects).  Please  refer  to  the 
October  .1,  2012  scojiing  document  to 
obtain  jjroject  details  and  ])roject  majjs. 

It  is  not  nece.ssary  to  resubmit  vour 
comments  if  you  resjKnided  to  the 
October  .'1,  2012  sco])ing  letter. 
Gomments  already  submitted  in 
response  to  the  October  .5,  2012  sc:oj)ing 
letter  will  be  used  in  the  ]3rej)aration  of 
the  ELS.  While  jjuhlic  |)articij)ation  in 
this  analysis  is  welcome  at  any  time, 
additional  comments  can  best  be  used  to 
j3rej)are  the  EIS  if  received  within  30 
days  of  publication  of  this  notice. 

it  is  imjjorlant  that  reviewers  jjrovide 
their  comments  at  such  times  and  in 
such  a  manner  that  they  are  useful  to 
the  agency’s  j)re])aration  of  the 
environmental  imj)act  statement. 
Therefore,  comments  should  be 
|)rovided  |)rior  to  the  clo.se  of  the 
comment  jjeriod  and  should  clearly 
articulate  the  reviewer’s  concerns  and 
contentions. 

Gomments  received  in  resj)onse  to 
this  solicitation,  including  names  and 
addresses  of  those?  who  comment,  will 
he  j)art  of  the  jjublic  record  for  this 
])ro|K).sed  action.  Gomments  .submitted 
anonymously  will  he  accej)ted  and 
considered;  however,  anonymous 
comments  will  met  |)rovi(h!  the 
resj)ondent  with  standing  to  i)articii)ate 
in  sub.sequent  administrative  or  judicial 
rciview. 

Dated;  |aiiuary  14.  2013. 

Mary  Farnsworth, 

Forest  Supervisor.  Idaho  Panhondle  Notional 
Forests. 

II'R  Doc.  20i:t-(n  12(i  Filed  am| 

BILLING  CODE  3410-1 1-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Annual  List  of  Newspapers  To  Be  Used 
by  the  Alaska  Region  for  Publication  of 
Legal  Notices  of  Proposed  Actions  and 
Legal  Notices  of  Decisions  Subject  to 
Administrative  Appeal  Under  36  CFR 
Part  215 

AGENCY:  Forest  .Service,  IJSDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  lists  the 
news|)a|)ers  that  Ranger  Districts, 
Forests,  and  the  Regional  Office  of  the 
Alaska  Region  will  use  to  publish  legal 
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notice  of  all  decisions  subject  to  a|)|)(;al 
under  38  CFR  Part  215  and  to  publish 
legal  notices  for  j)ublic  comment  on 
actions  subjiict  to  the  notice  and 
comment  provisions  of  38  CFR  Part  215, 
as  U|)date(l  on  June  4,  2003.  The 
intended  effinl  of  this  action  is  to 
inform  interested  members  of  the  public 
which  new.s|)a|)ers  will  be  used  to 
|)ubhsh  legal  notice  of  actions  subject  to 
public  comment  and  decisions  subject 
to  appeal  under  38  (3''R  Part  215, 
theixiby  allowing  them  to  receive 
constructive  notice  of  a  decision  or 
proposed  action,  to  provide  clear 
evidence  of  timely  notice,  and  to 
achieve  consi.stency  in  administering 
the  appeals  process. 

DATES:  Pubhc:ation  of  legal  notices  in 
the  listed  newsjiapers  begins  on 
February  1. 2013.  This  list  of 
newsJ)ap(^rs  will  remain  in  effect  until  it 
is  superceded  by  a  new  list,  published 
in  the  Federal  Register. 

ADDRESSES:  R{)bin  Dale.  Alaska  Region 
(iroup  I,eader  for  Appeals.  Litigation 
and  FOIA;  Fonjst  S(!rvice.  Alaska 
Regitm;  P.O.  Box  21828;  Juneau.  Ala.ska 
00802-1828. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Dale:  Alaska  Rcigion  (iroup 
l.,(!ader  for  Appeals,  Litigation  and 
FOIA:  (007)  588-0344. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  the  list  of  newspapers 
that  Responsible  Officials  in  the  Alaska 
Region  will  use  to  give  notice  of 
decisions  subject  to  notice,  comment, 
and  appeal  under  38  (’FR  Part  215.  The 
timeframe  for  comment  on  a  propo.sed 
action  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
proposed  action  in  the  newsjiajiers  of 
record  identified  in  this  notice.  The 
timeframe  for  apjieal  under  38  CFR  Part 
215  shall  be  based  on  the  date  of 
publication  of  the  legal  notice  of  the 
decision  in  the  newspajier  of  record 
identified  in  this  notice. 

The  newspajiers  to  be  u.sed  for  giving 
notice  of  Fore.st  Service  decisions  in  the 
Alaska  Region  are  as  follows: 

Alaska  Regional  OlTice 

Decisions  of  the  Alaska  Regional 
Forester:  Juneau  Emiiire,  published 
daily  except  Saturday  and  official 
holidays  in  Juneau.  Alaska;  and  the 
Anchorage  Daily  News,  published  daily 
in  Anchorage,  Alaska. 

(]hugach  National  Forest 

Decisions  of  the  Forest  .Supervi.sor 
and  the  Glacier  and  Seward  Di.strict 
Rangers:  Anchorage  Daily  News, 
published  daily  in  Anchorage.  Alaska. 


Decisions  of  the  (kirdova  District 
Ranger:  (Cordova  'fiines,  published 
weekly  in  (kirdova.  Alaska. 

Tongass  National  Forest 

Decisions  of  the  Forest  Supervisor 
and  theCTaig,  Ketchikan/Misty,  and 
'fliorne  Bay  District  Rangers;  Ketchikan 
Daily  News,  published  daily  excejit 
Sundavs  and  official  holidays  in 
Ketchikan,  Alaska. 

Decisions  of  the  Admiralty  Island 
National  Monument  Ranger,  the  Juneau 
Di.strict  Ranger,  the  Hoonah  Di.strict 
Ranger,  and  the  Yakutat  Di.stric:t  Ranger: 
Juneau  Fm])ire.  published  daily  exce])t 
.Saturday  and  official  holidays  in 
Juneau.  Alaska. 

Decisions  of  the  Petersburg  District 
Ranger:  Peter.sburg  Pilot,  published 
weekly  in  Petersburg,  Alaska. 

Decisions  of  the  Sitka  District  Ranger: 
Daily  .Sitka  .Sentinel,  jjublished  daily 
except  Saturday.  .Sunday,  and  official 
holidavs  in  Sitka,  Alaska. 

Decisions  of  the  Wrangell  District 
Ranger:  Wrangell  .Sentinel,  published 
weekly  in  Wrangell.  Alaska. 

.Su])plemental  notices  may  be 
|)ubhshed  in  any  newspaper,  but  the 
timeframes  for  making  comments  or 
filing  appeals  will  be  calculated  based 
upon  the  date  that  notices  are  published 
in  the  newspa])ers  of  record  li.sted  in 
this  notice. 

Diil(;(l:  liiniiarv  7.  2013. 

Both  (L  Poiidlotoii, 

Hagional  Foivstar. 

IKK  Doc.  2iu;)-01()14  Filod  I-IH-KJ;  K:45  iim| 
BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

agency:  Rural  Utilities  .Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  Ihe 
Paperwork  Reduction  Act  of  1995  (44 
U..S.C.  Chajiter  35,  as  amended),  the 
Rural  Utilities  .Service  (RU.S)  invites 
comments  on  this  information 
collection  for  which  RU.S  intends  to 
nujuest  a]jj)roval  from  the  Office  of 
Management  and  Budget  (OMB). 

DATES:  (Comments  on  this  notice  must  be 
received  by  March  25,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Brooks.  Director,  Program 
Development  and  Regulatory  Analysis. 
Rural  Utilities  Service,  Rural 
Development,  United  States  Department 
of  Agriculture,  4000  Inde]3endence  Ave., 


— 

.SW..  .STOP  1522,  Room  5182  .South  | 

Building,  Washington,  DC  20250-1522. 

Telephone:  (202)  890-1078.  Fax:  (202) 

720-8435.  Email: 

Michi!l(^.Iirooks@n’d(:.iis(l(i.^ov. 

SUPPLEMENTARY  INFORMATION;  The  Office 
of  Management  and  Budget’s  (OMB) 
regulation  (5  f^FR  part  1320) 
iiujilementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 

L.  104-13)  reipiires  that  intere.stiul 
members  of  the  jiublic  and  affected 
agencies  have  an  opjiortunity  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  CFR 
1320.8(d)).  This  notice  iclentifies  an 
information  collection  that  RU.S  is 
.submitting  to  OMB  for  extension. 

(knnments  are  invited  on:  (a)  Whether 
the  proposetl  collection  of  information 
is  necessary  for  the  proper  iierformance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  ])ractical  utility;  (b)  the  accuracy  of 
the  Agency’s  estimate  of  the  burden  of 
the  pro])os(!d  collection  of  information 
including  the  validity  of  the 
methodology  and  assum|)tions  used;  (c) 
ways  to  enhance  the  (juality,  utility  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  resjiond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 

Michele  Brooks,  Director,  Program 
Develojnnent  and  Regulatory  Analysis, 

Rural  Utilities  .Service,  U..S.  Dejiartment 
of  Agriculture,  Room  5182,  STOP  1522, 

1400  ludependence  Ave.,  SW., 

Washington.  DC  20250-1522.  Fax: 

(202)890-1078.  Email: 

Michele. Brooks@\vdc.iisd(i. gov. 

Title:  Wholesale  Contracts  for  the 
Purchase  and  Sale  of  Electric  Power. 

OMB  Control  Number:  0572-0089. 

Type  of  Bequest:  Revision  of  a 
currently  ajijiroved  information 
collection. 

Abstract:  Most  RU.S  financed  ehH:tric 
systems  are  coo])eratives  and  are 
organized  in  a  two-tiered  structure. 

Retail  customers  are  members  of  the 
di.stribution  system  that  brings 
electricity  to  their  homes  and  business. 
Distribution  cooperatives,  in  turn,  are 
members  of  jiowiir  siqqily  cooiieratives, 
akso  known  as  generation  and 
trausmi.ssion  cooperatives  (G&T’s)  that 
generate  or  purchase  power  and 
transmit  the  power  to  the  distribution 
.systems. 

For  a  distribution  sy.stein,  a  lieu  on 
the  borrower’s  assets  generally 
rejiresents  adequate  security.  However, 


T 


4380 


Federal  Register / Yol.  78,  No.  14 /Tuesday,  january  22,  2013 /Notices 


since  most  ClK-T  reveiuies  flow  from  its 
(listril)ution  members,  RIIS  retjuires.  as 
a  condition  of  a  loan  or  loan  guarantee 
to  a  (]&T  that  long-term  recjuinmients 
wholesale  ])ower  contract  to  purchase 
their  power  from  the  CitT  at  rat(!S  that 
cover  all  the  G^iT's  (ixpenses.  including 
debt  .service  and  margins.  RIIS  f’orm 
444  is  the  standard  form  of  the 
wholesale  power  contract.  Most 
borrowers  adapt  this  form  to  meet  their 
s])ecific  needs.  The  contract  is  ])repared 
and  executed  by  the  GK:'!'  and  each 
memh(!rand  by  RIIS. 

Hstiin(it(^  of  Burdi^n:  Public  reporting 
burden  for  this  ciollection  of  information 
is  e.stimated  to  average  8  hours  j)er 
res])onse. 

Bosijondents:  Small  business  or  other 
for-])rofit;  not-for-jnofit  organizations. 

Estimated  Niimher  of  Respondents: 

3t). 

Estimated  Namber  of  Responses  per 
Respondent:  1 . 

Estimated  Toted  Annacd  Barden  on 
Res})ondents:  180  hours. 

Gopies  of  this  information  collection 
can  he  obtained  from  MaryPat  Daskal, 
Program  Devtdopment  and  Regulatorv 
Analy.sis,  at  (202)  720-7853:  Email: 
Mar\'Pat.Daskal@\\’de.asda.^o\':  Fax: 
(202)  720-7853. 

All  respons(!s  to  this  notice  will  he 
summarized  and  included  in  the  recpiest 
for  OMI3  approval.  All  comments  will 
al.so  become  a  matter  of  public  record. 

Dated:  jamiary  1.5.  2013. 

John  Clharles  Padalino, 

Acting  Administrator. 

II'K  Doc.  201 :)-()!  1. SO  Idled  l-18-i;i:  «:4.S  iim| 
BILLING  CODE  P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collection  Activity; 
Comment  Request 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  recjue.st  for 
comments. 

SUMMARY:  In  accordance  with  the 
Pajierwork  Reduction  Act  of  1995  (44 
II..S.G.  Ghapter  35,  as  amended),  the 
Rural  Utilities  Service  (RIIS)  invites 
comments  on  this  information 
collection  for  which  RIIS  intends  to 
request  apjiroval  from  the  Office  of 
Management  and  Hndget  (OMB). 

DATES:  Gomments  on  this  notice  must  he 
received  by  March  25,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  L.  Brooks,  Diret;tor,  Program 
Development  and  Regulatorv  Analysis, 
Rural  Utilities  Service.  14()() 
Indeiiendence  Ave.  SVV.,  STOP  1522, 


Room  51()2-.South  Building. 

Washington.  DG  20250-1522. 

Telephone:  (202)  090-1078,  FAX:  (202) 
720-8435  or  email 
micheIe.l)rooks@\vd(:.asda.<’ov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget’s  (OMB) 
regulation  (5  GFR  part  1320) 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
h.  104-13)  recpiires  that  interested 
members  of  the  jiuhlic  and  affected 
agencies  have  an  o])])ortunitv  to 
comment  on  information  collection  and 
recordkeeping  activities  (see  5  GFR 
1320.8(d)).  This  notice  identifies  an 
information  collection  that  RUS  is 
submitting  to  OMB  for  extension. 

Gomments  are  invited  on:  (a)  Whether 
the  propo.sed  collection  of  information 
is  necessary  for  the  projjer  |)erformance 
of  the  functions  of  the  Agenev, 
including  whether  the  information  will 
have  practical  utility:  (h)  the  accuracy  of 
the  Agency’s  e.stimate  of  the  burden  of 
the  jii'opo.sed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumj)tions  used:  (c) 
ways  to  enhance  the  (piality,  utility  and 
clarity  of  the  information  to  he 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  ai)])roj)riate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniciues  or  other  forms  of  information 
technology.  Gomments  may  he  sent  to: 
Michele  L.  Brooks.  Director,  Program 
Development  and  Regulatorv  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522,  1400 
Independence  Ave.  SW.,  Washington, 
DG  20250-1522.  Telephone:  (202)  205- 
3000,  Fax:  (202)  720-8435  or  email 
michele.hrooks@\\’dc. nsda.gov. 

Title:  Seismic  Safety  of  New  Building 
Gonstruction. 

OMR  Control  Namber:  0572-0099. 

Type  of  Request:  Revision  of  a 
currently  apjiroved  collection. 

Ab.straet:  The  Earthcpiake  Hazards 
Reduction  Act  of  1977  (42  U.S.G.  7701 
et  seq.)  was  enacted  to  reduce  risks  to 
life  and  projKaty  through  the  National 
Eartluiuake  Hazards  Reduction  Program 
(NEHRP).  The  Federal  Emergency 
Management  Agency  (FEMA)  is 
designated  as  the  agency  with  the 
primary  resjionsihility  to  plan  and 
coordinate  the  NEHRP.  This  jirogram 
includes  the  develo|)ment  and 
implementation  of  feasible  design  and 
con.struction  methods  to  make 
structures  earthquake  resistant. 

Executive  Order  12099  of  January  5, 
1990.  Seismic  Safety  of  Federal  and 
Federally  Assisted  or  Regulated  New 


Building  Gon.struction.  requires  that 
measures  to  assure  seismic  safety  he 
impo.sed  on  Federally  assisted  new 
building  construction. 

7  GFR  i)art  1792.  snhpart  G.  Seismic 
Safety  of  Federally  A.ssisted  New 
Building  Gonstruction,  identifies 
acceptable  seismic  standards  which 
niiKst  he  employed  in  new  building 
construction  funded  by  loans,  grants,  or 
guarantees  made  by  the  Rural  Utilities 
Service,  hereinafter  referred  to  as 
agency,  through  lien  accommodations  or 
subordinations  approved  by  the  agency. 
This  snhpart  imj)lements  and  explains 
the  provisions  of  the  loan  contract 
utilized  by  the  agency  for  both  electric: 
and  telecommunications  horrowcers 
t:oncerning  acceptable  seismic 
standards.  The  suhjjart  requires  RUS 
borrowers  or  grant  recipients  provide  a 
written  acknowledgement  for  each 
applicable  building  from  the  architect  or 
engineer  responsible  for  the  design 
certifying  that  seismic  provisions 
pursuant  to  7  GFR  part  1792  snhpart  G. 
will  he  used  in  the  design  and 
construction  of  the  building. 

Estimate  of  Barden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .75  hour  per 
response. 

Respondents:  Small  husincLss  or 
organizations. 

Estimated  Number  of  Resfmndents: 
192. 

Estimated  Number  of  Resjxmses  per 
Resi)ondent:  1. 

Estimated  Total  Animal  Barden  on 
Respondents:  144. 

Gopies  of  this  information  collection 
can  ho  obtained  from  Rcdjecca  Hunt, 
Program  Develojmient  and  Regulatorv 
Analysis,  at  (202)  20.5-3000,  Fax:  (202) 
720-8435  or  email: 
rebecca  .lmnt@\\  'do.  iisda  .gov. 

All  responses  to  this  notice  will  he 
summarized  and  includc?d  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  jmhlic  record. 

Dated:  )aiuiarv  15.  2013. 

)(ihii  (Iharlcis  Paclalinci, 

Acting  Administrator,  timed  Utilities  Service. 
|FR  Dim:.  2(n:i-0n.52  tiled  1-18-13:  8:4.5  ani| 
BILLING  CODE  P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meetings 
of  the  New  Hampshire  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  jirovisions  of  the  rules  and 
regulations  of  the  U.S.  Gommission  on 
Givil  Rights  (Gommission),  and  the 
Federal  Advisorv  Gommittee  Act 
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(FA(]A).  that  a  planning  meeting  of  the 
New  Hampshire  Advisory  Committee  to 
the  Commi.ssion  will  convene  at  1  ():()() 
a.m.  (FT)  on  ITiday,  February  1.  2013. 
at  the  New  Hampshire  State  House.  107 
North  Main  Street,  ('.oncord.  NH  03301. 
The  |)urpose  of  the  planning  meeting  is 
to  plan  future  activities.  The  inirpose  of 
the  press  conference  is  to  re-rehiase  the 
committee  n!|)ort  on  (Joffstown  l^ri.son. 

Members  of  the  j)ul)lic  are  entitled  to 
.submit  written  comments.  The 
comments  must  h(!  received  in  the 
rcigional  offlc(!  by  Friday.  March  1. 2012. 
(kHiiments  may  lie  maihul  to  the  Fa.stern 
Regional  Office.  IJ.S.  ('.ommi.ssion  on 
Civil  Rights.  1331  Pennsylvania 
Avenue.  Suite  11.50.  Washington,  IX; 
2042.5,  faxed  to  (202)  370-7548.  or 
emaihul  to  ero@usccr.g()v.  Persons  who 
dcisire  additional  information  may 
contact  the  Fastern  Regional  Office  at 
202-370-7533. 

Persons  needing  accessibility  services 
should  contact  the  Fastern  R(;gional 
Office  at  least  five  working  tlays  before 
the  scheduled  date  of  the  meeting. 

Records  generated  from  this  meeting 
may  he  inspected  and  reproduced  at  the 
liastiirn  Regional  Office,  as  thev  become 
available,  both  before  and  after  the 
meeting.  I’ersons  interesteil  in  the  work 
of  this  advisorv  committee  are  advised 
to  go  to  the  (Commission’s  Web  site. 
wn  n’.iisccr.t’ov,  or  to  contact  tin;  Fastiirn 
Regional  Office  at  the  above  phone 
number,  email  or  street  address. 

The  meetings  will  he  conducted 
])ursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  (Commission  and 
FA(CA. 

Dated  in  Wasliinglon.  IXC.  on  lamiarv  15. 
2013. 

David  Mussatl. 

Actiiifi  Chi(‘i.  Ue}!,ionnl  Programs 
(Joanlinalion  L ’nit. 

|FK  D(m:.  2013-t)10!);t  Filed  l-lH-l.'t:  am| 

BILLING  CODE  6335-01 -P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  O.ommerce  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  clearance  the 
following  j)roj)o.sal  for  collection  of 
information  under  the  provisions  of  the 
Pajierwork  Reduction  Act  (44  U.S.C. 
(Chaj)ter  35). 

Agencv;  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northeast  Region  Logbook 
Family  of  Forms. 

OMB  (Jonti  ol  \himher:  0848-0212. 
Form  Numl)er(s):  NA. 


Type  of  Hetjiiest:  Regular  submission 
(nivision  and  extension  of  a  current 
information  collection). 

Number  ol  Bespondents:  ().378. 

Average  Hours  Per  Bespouse: 

Logbooks.  5  minutes  ext:ept  for  shellfish 
logbook.  12.5  minutes;  interactive;  voice 
resjionse  (IVR)  landings  r(;ports.  5 
minutes;  declaration  of  days  out  of 
gillnet  fishery.  3  minutes;  departure/ 
landing  call-ins  for  monkfish  and 
limited  access  occasional  sea  scallop 
trij)s.  2  minutes. 

Burden  Hours:  15.057. 

Needs  aud  ( ^ses:  This  reepiest  is  for  a 
revision  and  extension  of  a  currently 
approved  information  collection. 

finder  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  the 
.Secr(;tarv  of  Commerce  (Secr(;tary)  has 
the  responsibility  for  the  conservation 
and  management  of  marine  fishery 
resources.  Much  of  this  responsibility 
has  been  delegated  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)/National 
Marine  Fisheries  Service  (NMF.S). 

Under  this  stewardship  role,  the 
Secr(;tarv  was  giv(;n  certain  regulatory 
authorities  to  ensure  the  mo.st  beneficial 
uses  of  these  resources.  One  of  the 
regulatory  steps  taken  to  carry  out  the 
conservation  and  management 
objectives  is  to  collect  data  from  users 
of  the  resource.  Thus,  as  regional 
Fishery  Management  Councils  develop 
sjiecific  Fishery  Management  iMans 
(FMP).  the  Secretary  has  promulgat(;d 
rules  for  the  i.ssuance  and  use  of  a  vessel 
Interactive  Voice  Response  (IVR) 
system,  a  Vessel  Monitoring  System 
(VMS)  and  vessel  logbooks  (VTR)  to 
obtain  fishery-dependent  data  to 
monitor,  evaluate,  and  enforce  fi.shery 
regulations. 

Fishing  vessels  permitted  to 
partieijiate  in  Federallv-permitted 
fisheries  in  the  Northea.st  are  reciuired  to 
submit  logbooks  containing  catch  and 
effort  information  about  their  fishing 
trij)s.  Permitted  vessels  that  catch 
halibut  are  also  asked  to  voluntarily 
provide  additional  information  on  the 
e.stimated  size  of  the  fish  and  the  time 
of  day  caught  through  vessel  logbooks. 
Partici])ants  in  the  herring,  tilefish  and 
r(;d  crab  fisheries  are  also  reejuired  to 
make;  weekly  re])orts  on  their  catch 
through  IVR.  In  addition,  ve.ssels  fishing 
under  a  davs-at  .sea  (DAS)  management 
system  can  u.se  the  IVR  system  to 
ri;(pie.sf  a  DAS  credit  when  they  have 
canceled  a  trij)  for  unfore.seen 
circum.stanc:es.  The  information 
submitted  is  needed  for  the  management 
of  the  fisheries. 

This  revision/extension  removes  the 
VMS  recpiirement  for  Northeast 
multispecies  permit  holders 


jiarticipating  in  the  sjiecial  access 
programs  (SAPs),  the  Category  B 
(regular)  Days-at-Sea  (DAS)  program, 
and  fishing  in  the  United  Stales/Canada 
Resource  Sharing  Understanding  Area 
to  avoid  duplication,  as  this  information 
t;olleclion  is  approved  under  another 
coll(;ction  (OMB  Control  No.  01)48- 
0805). 

Affecled  Public:  Business  or  other  for- 
profit  organizations. 

Frequeucy:  Monthly.  W(;(;klv  and  on 
occasion. 

Bes})oudeui’s  Obligatiou:  Mandatory. 

OMB  Desk  Officer: 
OIBA_Submissiou@omb.eoi}.goy. 

Copi(;s  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Jennifer  Jessup, 
IXipartmental  Paperwork  Clearance 
Officer.  (202)  482-0338.  Department  of 
Commerce,  Room  8818,  14th  and 
Constitution  Avenue  NW.  Washington, 
DC  20230  (or  via  the  Internet  at 
Jfessup@doc.goy). 

Written  comments  and 
recommendations  for  the  jnoposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to 

OIBA_Submissiou@omb.eop.gov. 

Dated:  )amiarv  15.  2013. 

(Iwelliiar  Banks, 

.Mniuigenient  Analyst .  Office  of  the  Ohief 
1 1 1  format  ion  Officer. 

|FR  Doe.  2(n:i-()10!ll  Filed  iim| 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
[B-3-2013] 

Foreign-Trade  Zone  45 — Portland, 
Oregon;  Application  for 
Reorganization  and  Expansion  Under 
Alternative  Site  Framework 

An  aj)])lication  has  been  submitted  to 
the  I'’or(;ign-Trade  Zones  (f’TZ)  Board 
(the  Board)  by  the  Port  of  Portland, 
grantee  of  FTZ  45,  recpie.sting  authority 
to  reorganize  and  (;xj)and  the  zone 
und(;r  the  alternative  site  framework 
(ASF)  adopted  by  the  Board  (15  Cf’R 
Sec.  40().2(c)).  The  ASF  is  an  ojdion  for 
grantees  for  the  e.stablishment  or 
reorganization  of  zones  and  can  ])ermit 
significantly  greater  flexibility  in  the 
designation  of  new  subzones  or  “usage- 
driven”  FTZ  sites  for  ojierators/users 
located  within  a  grantee's  “.service  area” 
in  the  context  of  the  Board’s  standard 
2.()()()-acre  activation  limit  for  a  zone. 
The  ap])lication  was  submitted  pursuant 
to  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
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regulations  of  the  Board  (l.l  CFR  part 
400).  It  was  formally  docketed  on 
januarv,  l.'j,  2013. 

F'fZ  4.'5  was  approved  hv  the  Board  on 
December  18.  1078  (Board’  Order  140,  43 
FR  00323,  12/27/1078)  and  ex|)anded  on 
April  5,  1001  (Board  Order  .'il8,  .lO  FR 
10007,  04/10/1001).  The  current  zone 
inchuhis  the  following  sites:  Sito  1 
(1,830  acres) — Rivergate  Industrial  Bark, 
Fort  Terminal  Nos.  .'5  and  0,  and  the 
adjacent  Oregon  Steel  Mills  facilities. 
North  Marine  Drive  and  North  Lombard 
Street,  Bortland;  Sita  2  (1.103  acres) — 
Portland  International  Airport  and 
adjacent  Portland  International  Center, 
7000  NF  Airport  Way  and  NE 
Alderwood  Road,  Portland;  Sita  3  (2.'54 
acres) — Portland  Shij)  Repair  Yard,  555.5 
N.  Channel  Avenue,  Portland;  Sitt;  4  (43 
acres) — Port  Terminal  No.  1, 2220  NW 
Front  Street.  Portland;  Site  5  (49 
acres) — Port  Terminal  No.  2,  3550  NW 
Front  Street,  Portland;  Site  6  (241 
acres) — Port  Terminal  No.  4,  Port 
T(!rminal  Road  and  North  Lombard 
Street,  Portland;  Site  7  (4  acres) — 
Tektronix  Inc.  14400  SW  Millikan  Way, 
Beaverton;  and.  Site  8  (2.5  acres) — 
Physical  Distribution,  Inc.,  3010  N. 

Snttle  Road,  Portland. 

'file  grantee’s  j)roposed  service  area 
under  the  A.SF  would  he  all  of 
Clackamas,  Multnomah  and  Washington 
Counties,  Oregon,  as  described  in  the 
application.  If  aj)j)roved.  the  grantee 
would  he  able  to  .serve  sites  thronghont 
the  service  area  ha.sed  on  companies' 
needs  for  FTZ  designation.  The 
propo.sed  service  area  is  within  and 
adjacent  to  the  Portland,  Oregon  IJ.S. 
Customs  and  Border  Protection  port  of 
entry. 

The  aj)j)licant  is  rwpiesting  authority 
to  r(!organize  its  existing  zone  })rojec:t  to 
include  Sites  1,  2,  3  and  8  as  “magnet” 
sites  and  Site  7  as  a  “n.sage-driven”  site. 
The  ASF  allows  for  the  possible 
exemption  of  one  magnet  site  from  the 
“sunset"  time  limits  that  generally 
a])])ly  to  sites  under  the  ASF,  and  the 
a])plicant  propo.ses  that  Site  1  he  so 
exempted.  The  ap|3licant  is  also 
nupiesting  as  j)art  of  the  reorganization 
that  Sites  4.  5  and  8  he  removed  from 
the  zone  jjroject  and  that  acreage  he 
reduced  at  Site  2.  In  addition,  the 
ajiplicant  is  akso  recpiesting  the  apjjroval 
t)f  the  following  new  magnet  site: 
Proposed  Site  9  (173  acres) — (iresham 
Vista  Business  Park,  NE  Cli.san  Street 
and  SE  Stark  Street,  hetwixm  NE  223rd 
and  NE  242nd  Avenues,  Cresham 
(Multnomah  County).  The  a])])lication 
would  have  no  impact  on  FTZ  45’.s 
previously  authorized  snhzones. 

In  accordance  with  the  Board’s 
regulations,  Chri.stopher  Kemp  of  the 
FTZ  Staff  is  designated  examiner  to 


evaluate  and  analyze  the  facts  and 
information  presented  in  the  a])j)lication 
and  case  record  and  to  report  findings 
and  recommendations  to  the  Board. 

Public  comment  is  invited  from 
interestcid  parties.  Submissions  shall  he 
addressed  to  the  Board’s  Executive 
.Secretary  at  the  address  below.  The 
closing  period  for  tlunr  nsceijit  is  March 
25,  2013.  Rebuttal  comments  in 
respon.se  to  material  submitted  during 
the  foregoing  ])eriod  may  he  submitted 
during  the  snh.secpient  15-dav  i)eriod  to 
Ai)ril  8.  2013. 

A  coj)y  of  the  application  will  he 
available  for  j)nl)lic  inspection  at  the 
Office  of  the  Executive  Secretary, 
Fonngn-Trade  Zones  Board,  Room 
21013,  IJ.S.  Department  of  Commerce. 
1401  Constitution  Avenue  NW.. 
Washington,  DC  20230-0002,  and  in  the 
“Reading  Room”  .section  of  the  Board’s 
Wei)  site,  which  is  accessible  via 
ww'w.irode.gov/jtz.  For  further 
information,  contact  Chri.stopher  Kemp 
at  Christopher.Keinp@tr(ide.<>o\'  or  (202) 
482-0802. 

Hated;  Januarv  1.5,  201  :i. 

Anilrew  Medilvray, 

Pxeci  I  live  Seen;  I  (try. 

|I  K  Dec.  2()i:)-(n  184  Mled  1-IH-i:);  }t:4.S  iiin| 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[B-4-2013] 

Proposed  Foreign-Trade  Zone — 
Northwest  Iowa;  Under  Alternative  Site 
Framework 

An  aj)j)lication  has  been  snhmitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Northwest  Iowa 
Develoj)nient  Corj)oration  to  establish  a 
foreign-trade  zone  (FTZ)  at  sites  in 
Northwest  Iowa,  adjacent  to  the  Sioux 
Falls,  South  Dakota.  CBP  j)ort  of  entry, 
under  the  alternative  site  framework 
(ASF)  adoj)ted  by  the  Board  (15  CFR 
400. 2(c)).  The  ASF  is  an  option  for 
grantees  for  the  establishment  or 
reorganization  of  zones  and  can  jjermit 
significantly  greater  llexihility  in  the 
designation  of  new  “snhzones”  or 
“n.sage-driven”  FTZ  sites  for  operators/ 
users  located  within  a  grantee’s  “service 
area”  in  the  context  of  the  Board’s 
standard  2,000-acre  activation  limit  for 
a  zone  ))roject.  The  application  was 
snhmitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Ac:t,  as 
amended  (19  IJ..S.C.  81a-81n),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  docketetl  on 
January  15,  2013.  The  applicant  is 


anthorizeil  to  make  the  proposal  under 
Iowa  Code  490.901. 

The  })roj)osed  zone  woidd  he  the 
.second  zone  for  the  Sioux  Falls  CBP 
port  of  entry,  hut  would  he  the  first  zone 
in  Iowa  adjacent  to  that  })ort  of  entry. 

The  exi.sting  zone  is:  FTZ  220,  Sioux 
Falls,  South  Dakota  (Crantee:  Sioux 
Falls  Development  Foundation,  Board 
Order  882.  4/8/1997). 

The  applicant’s  proposed  service  area 
under  the  ASF  would  he  (iherokee, 

Lyon,  O’Brien,  Osceola,  Plymouth  and 
Sioux  Counties,  Iowa.  If  ap])roved.  the 
applicant  would  he  able  to  serve  sites 
thronghont  the  service  area  based  on 
com])anie.s’  needs  for  FTZ  designation. 
The  propo.sed  service  area  is  within  and 
adjacent  to  the  Sioux  Falls  Customs  and 
Border  Protection  port  of  entry. 

The  proposed  zone  would  include 
one  “magnet”  site:  Proj)osed  .Site  1 
(417.4  acres) — City  of  Le  Mars  Industrial 
Park  in  the  southwest  corner  of  Le  Mars 
hounded  by  the  CN  rail  line  to  the  west, 
Indn.strial  Road/Lynx  Road  to  the  east 
and  County  Route  38  to  the  .south  in 
Plymouth  County.  The  pro])osed  zone 
would  also  include  two  initial  “n.sage- 
driven”  sites:  Pro})o.sed  .Site  2  (3.4 
acres) — Chem.Sol,  LLC,  1020  4th 
Avenue.  .Sibley,  O.sceola  County;  and 
Propo.sed  .Site  3  (0.15  acres) — 
Unmminghird  Calihra,  202-200  First 
Avenue,  Rock  Ra])ids.  Lvon  Conntv. 

The  aj)plication  indicates  a  need  for 
zone  services  in  the  Northwe.st  Iowa, 
area.  .Several  firms  have  indicated  an 
interest  in  using  zone  procedures  for 
warehousing/distrihution  activities. 
.Sj)ecific  production  approvals  are  not 
being  sought  at  this  time.  .Such  recpiests 
would  he  made  to  the  Board  on  a  case- 
hy-case  basis. 

In  accordance  with  the  Board’s 
regulations,  Elizabeth  Whiteman  of  the 
FTZ  .Staff  is  designated  examiner  to 
evaluate  and  analyze  the  facts  and 
information  presented  in  the  application 
and  case  record  and  to  re])ort  findings 
and  recommendations  to  the  Board. 

Public  comment  is  invited  from 
interested  parties.  .Submissions  shall  he 
addressed  to  the  Board’s  Executive 
.Secretary  at  the  address  below.  The 
closing  period  for  their  receipt  is  March 
25.  2013.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  j)eriod  may  he  submitted 
during  the  suhsecjuent  15-day  period  to 
April  8.  2013. 

A  copy  of  the  a|)plication  will  he 
available  for  public  inspection  at  the 
Office  of  the  Executive  .Secretary, 
Foreign-Trade  Zones  Board,  Room 
21013,  II..S.  Department  of  Commerce, 
1401  Constitution  Avenue  NW., 
Washington.  DC  20230-0002,  and  in  the 
“Reading  Room”  section  of  the  Board’s 
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Wei)  silo,  which  is  acce.ssihle  via 
ww-w’.l  nicifi.gov/flz. 

For  further  information,  contact 
Flizal)eth  Whiteman  at 
Elizal)(‘ih.\\’hi1t;m(in@tradfi.<>o\'  or  (202) 
482-0473. 

Dated:  |aiiiiarv  15.  2013. 

Andrew  M«;(iilvray, 
li\tu:uli\v  S(‘(:r(-I(iry. 

|FK  Oik:.  2(l):t-(n  1H<I  Filed  I-IH-Kt:  K:4.5  anil 
BILLING  CODE  P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[B-2-2013] 

Foreign-Trade  Zone  117 — Orange, 
Texas;  Notification  of  Proposed 
Production  Activity;  Signal 
International  Texas  GP,  LLC 
(Shipbuilding),  Orange,  TX 

The  Foreign  Trade  Zone  of  Southeast 
Texas,  Inc.,  grantee  of  FTZ  117, 
snhmitted  a  notification  of  proposed 
})roduction  activity  on  hehalf  of  Signal 
International  Texas  (iF,  LLC  (Signal), 
located  in  Orange,  Texas.  The 
notification  conforming  to  the 
nujnirements  of  the  regnlations  of  the 
Hoard  (1.5  OFR  400.22)  was  received  on 
lannary  10,  2013. 

The  Signal  facilitv  is  located  at  01 
Front  Street,  Orange  (Orange  Oonntv), 
Texas.  A  .sejiarate  ap])licafion  for 
suhzone  status  at  the  Signal  facilitv  was 
snhmitted  and  will  he  proces.sed  under 
Section  400.31  of  the  Hoard’s 
regnlations.  The  facility  is  used  for  the 
construction  and  repair  of  oceangoing 
ve.ssels.  Pursuant  to  I.")  OFR  400.14(h)  of 
the  regnlations,  h’TZ  activity  would  he 
limited  to  the  specific  foreign-status 
materials  and  comjionents  and  specific 
finished  products  descrihed  in  the 
snhmitted  notification  (as  de.scribed 
helow)  and  suh.secinnntly  authorized  hy 
the  FTZ  Hoard. 

Production  under  FTZ  prot:ednres 
could  exemj)t  Signal  from  customs  duty 
payments  on  foreign  status  components 
used  in  exj)ort  production.  On  its 
domestic  sales.  Signal  would  he  able  to 
choose  the  duty  rate  during  cn.stoms 
entry  jirocedures  that  apply  to 
oceangoing  vessels  (dntv  rate — free)  for 
the  foreign  status  inputs  noted  helow. 
(aistoms  duties  also  could  possibly  he 
deferred  or  reduced  on  foreign  status 
production  ecpiijiment. 

Oomponents  and  materials  sourced 
from  abroad  include:  coatings/resins, 
fittings,  flanges,  couplings,  sleeves, 
anchors,  wire.  co])j)er  fittings,  fasteners, 
aluminum  rods/profiles/fittings,  marine 
engines,  hoxes/crates/hins,  handles. 


knobs,  gaskets,  tarpaulins,  life  jackets, 
insulation,  pla.ster  tiles,  tableware, 
winches,  ladders,  hangers.  pi])es/fittings 
of  lead  and  tin,  flexible  tubing  of  base 
metals,  boilers,  steam  turhines  and 
related  parts,  diesel  engines  and  related 
parts,  non-aircraft  gas  turbines,  hydro  jet 
engines,  pnm|)s  and  related  jiarts. 
com])ressors,  t  nrt)ot;hargers. 
refrigeration/cooling  ecpiipment,  electric 
motors,  generators,  evaporative  air 
coolers,  derricks,  other  machinerv, 
valves,  filters,  licinid  purifiers,  sprayers, 
electrical  ballasts,  transformers, 
hearings,  acon.stic  baffles,  heaters, 
transmission  shafts,  propellers,  starters, 
radio/3’V/radar  e(|nipment,  signaling 
devices,  electrical  components  and 
])anel.s.  wiring  harne.sses,  lamj)s.  cables, 
mirrors,  sonar  a])])aratu.s,  ojitical 
instruments,  micrometers  and  calipers, 
thermostats,  chronometers,  regulators, 
controllers,  and  search  lights  (duty  rate 
ranges  from  free  to  0.7%).  The 
jirodnction  activity  under  FTZ 
procedures  would  he  subject  to  the 
“standard  shipvard  restriction" 
a])])lical)le  to  foreign  origin  steel  mill 
products  (e.g.,  angles,  pipe,  ])late), 
which  retinires  that  all  a|)j)lical)le  duties 
he  ])aid  on  such  items. 

Public  comment  is  invited  from 
interested  parties.  .Submissions  shall  he 
addressed  to  the  Hoard’s  Fxecntive 
.Secretary  at  the  address  helow.  'fhe 
closing  jieriod  for  their  receijit  is  March 
4.  2013. 

A  copy  of  the  notification  will  he 
available  for  |)ul)lic  inspection  at  the 
Office  of  the  Executive  .Secretary. 
Foreign-Trade  Zones  Hoanl,  Room 
21013,  U..S.  Department  of  Oommerce, 
1401  Oonstitntion  Avenue  NW.. 
Washington.  DC  20230-0002,  and  in  the 
“Reading  Room"  section  of  the  Hoard’s 
Web  site,  which  is  accessible  via 
w'ww. trade. gov /(tz. 

For  further  information,  contact  Pierre 
Dnv  at  Pierre. Dux^trade. gov  or  (202) 
482-1378. 

Dated:  )amiarv  15,  2013. 

.Andrew  Mc:(iilvray, 

P.wciilive  Secretary. 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-351-825] 

Stainless  Steel  Bar  From  Brazil: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  2011- 
2012 

agency:  Imiiort  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  'I’he  Department  of  Commerce 
(the  De])artment)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainle.ss 
steel  bar  (SSI3)  from  Hrazil.  The  iieriod 
of  review  (POR)  is  February  1,  2011, 
through  January  31,  2012.  The  review 
covers  one  producer/exporter  of  the 
subject  merchandise,  Villares  Metals 
.S.A.  (Villares).  We  ])reliminarily  find 
that  subject  merchandise  has  not  been 
sold  at  less  than  normal  value. 

DATES:  Effective  Date:  January  22,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
.Samira  Dreisonstok  or  Minoo  Ilatten, 
AD/CVD  ()])erations.  Office  1,  lm]K)rt 
Administration,  International  Trade 
Admini.stration,  U..S.  Department  of 
Commerce,  14th  .Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0708,  and  (202) 
482-1090,  resjiectivelv. 

SUPPLEMENTARY  INFORMATION: 

Sf;ope  of  the  Order 

The  merchanilise  subject  to  the  order 
is  .S.SH,  The  .SSH  subject  to  the  order  is 
currently  classifiable  under  subheadings 
7222.10.00,  7222.11.00,  7222.19.00, 
7222.20.00,  7222.30.00  of  the 
Harmonized  Tariff  .Schedule  of  the 
United  States  (HTSUS).  The  HTSUS 
subheadings  are  provided  for 
convenience  and  cn.stoms  })urposes.  A 
full  descrijition  of  the  scope  of  the  order 
is  contained  in  the  memorandum  from 
Christian  Marsh,  Deputy  Assistant 
Secretary  for  Antidumjiing  and 
Countervailing  Duty  C)])erations,  to  Paul 
Pi(juado,  Assistant  .Secretary  for  lm])ort 
Administration,  “Decision 
Memorandum  for  Preliminary  Results  of 
Antidum])ing  Dutv  Administrative 
Review:  .Stainless  .Steel  Har  from  Brazil” 
dated  concurrently  with  this  notice 
(“Preliminary  Decision  Memorandum”), 
which  is  hereby  ado))ted  by  this  notice. 
'File  written  description  is  dispositive. 

The  Preliminary  Decision 
Memorandum  is  a  public  document  and 
is  on  file  elec:tronically  via  Import 
Administration’s  Antidumping  and 
Countervailing  Duty  Centralized 
Elec:tronic  Service  .Sv.stem  (“lA 
ACCESS”).  Access  to  lA  ACCESS  is 
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available  to  registered  users  at  http:// 
i(i(tcc(;ss.tr(td(i.(>ov and  is  available  to  all 
parties  in  the  Central  Records  Unit, 
room  7()4()  of  the  main  Department  of 
Commerce  hnilding.  In  addition,  a 
complete  version  of  the  Rreliminary 
□(icision  Memorandum  can  he  acc:essed 
dinully  on  the  Internet  at  http:// 
\v\y\\’.tni(l(^.<’ov/i(i/.  The  signed 
Preliminary  D(!cision  Memorandum  and 
the  electronic  versions  of  tin; 

I’ndiminarv  Decision  Memorandnm  are 
identical  in  content. 

Methodology 

The  Department  has  t:ondncted  this 
review  in  accordance  with  section 
7!51  (a)(2)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  Constructed  ex])ort 
pric:e  is  calculated  in  accordance  with 
section  772  of  the  Act.  Normal  value  is 
calculated  in  accordance  with  section 
773  of  the  Act.  In  accordance  with 
section  773(h)  of  the  Act,  we 
disregarded  certain  sah.'s  by  Villares  in 
the  home  market  which  were  made  at 
h(!h)w-cost  ))rices.  For  a  full  description 
of  the  nuithodology  underlying  our 
conclusions,  .see  l^reliminarv  Decision 
Memorandum. 

Preliminary  Results  of  Review 

As  a  result  of  this  nndew.  we 
IJreliminarily  determine  that  a 
weighted-average  dum])ing  margin  of 
0.00  ])erc;ent  exists  for  Villares  for  the 
|)(!riod  February  1, 2011.  through 
January  31 , 2012. 

Disclosure  and  Public  (Comment 

Pursuant  to  19  CFR  351.309(c), 
interested  parties  may  submit  cases 
briefs  not  later  than  30  days  after  the 
date  of  i^ublication  of  this  notice. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  not  later 
than  five  days  after  the  date  for  filing 
case  briefs.  Parties  who  submit  case 
briefs  or  rebuttal  briefs  in  this 
proceeding  are  encouraged  to  submit 
with  each  argument:  (1)  A  statement  of 
the  issue;  (2)  a  brief  summary  of  the 
argument:  and  (3)  a  table  of  authorities. 

Pursuant  to  19  CFR  351.310(c), 
interested  jjarties  who  wish  to  recpie.st  a 
hearing,  or  to  partici])ate  if  one  is 
recpiested,  must  submit  a  written 
nupiest  to  the  Assistant  Secretary  for 
Import  Admini.stration,  filed 
electronically  via  lA  ACCESS.  An 
electronically  filed  document  must  be 
received  successfully  in  its  entirety  bv 
the  Dejjartment’s  electronic  records 
system,  lA  ACCESS,  by  5  j).m.  Eastern 
Standard  Time  within  30  days  after  the 
date  of  publication  of  this  notice. 
Recjuests  should  contain:  (1)  The  party’s 
name,  address  and  telephone  number; 
(2)  the  number  of  particijnmts;  and  (3) 


a  list  of  issues  to  lx;  discu.ssed.  Issues 
raised  in  the  hearing  will  he  limited  to 
those  rai.sed  in  the  respective  case 
briefs.  The  Department  intends  to  issue 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  the  issues  raised  in  any 
written  briefs,  not  later  than  120  days 
after  the  date  of  publication  of  this 
notice,  pursuant  to  section  751(a)(3)(A) 
of  the  Act. 

Assessment  Rales 

tJpon  completion  of  the 
administrative  review,  the  Di!))artment 
shall  determine  and  IJ.S.  Customs  and 
Border  Protection  (CiBP)  shall  asse.ss 
antidumping  duties  on  all  appropriate 
entries.  If  Villares’  weighted-average 
dumping  margin  is  above  r/e  minimis  in 
the  final  results  of  this  review,  we  will 
calculate  an  imj)orter-specific 
a.ssessment  rate  on  the  l)asis  of  the  ratio 
of  the  total  amount  of  antidumping 
duties  calculated  for  the  importer’s 
examined  sales  and  the  total  entered 
value  of  the  sales  in  accordance  with  19 
Ch’R  351.212(b)(1).  If  Villares’  weighted- 
average  dum])ing  margin  continues  to  be 
zero  or  dn  minimis  in  the  final  results 
of  n!view,  w(!  will  instruct  CBP  not  to 
assess  duties  on  anv  of  its  entries  in 
accordance  with  the  Fined  Modification 
for  l{(;vici\'s,  i.c.,  “{wjhere  the  weighted- 
average  margin  of  dumj)ing  for  the 
(ixporter  is  ihdermined  to  be  zero  or  do 
minimis,  no  antidumping  duties  will  be 
a.sses.sed.”  ' 

The  Department  clarified  its 
“automatic  asse.ssment’’  regulation  on 
May  (i,  2003.  This  clarific:ation  will 
apply  to  entries  of  subject  merchandi.se 
during  the  POR  ])roduced  bv  Villares  for 
which  it  did  not  know  its  merchandise 
was  de.stined  for  the  United  States.  In 
such  instances,  we  will  instruct  (iBP  to 
liquidate  unreviewed  entries  at  the  all- 
others  rate  if  then;  is  no  rate  for  the 
intermediate  companv(ies)  involved  in 
the  transaction.  For  a  full  discussion  of 
this  clarification,  .see  Antidumping  and 
Countervailing  Duty  Proceedings: 
Assessment  of  Antidumping  Duties,  08 
FR  23954  (May  0,  2003). 

We  intend  to  i.ssne  instructions  to 
UBP  15  days  after  publication  of  the 
final  results  of  this  review. 

Cash  Deposit  Requirements 

The  following  de])osit  re(|uirements 
will  h(;  effective  u])on  publication  of  the 
notice  of  final  results  of  administrative 
review  for  all  shi])ments  of  SSB  from 
Brazil  entered,  or  withdrawn  from 

'  .Soo  Anlidiinipini’  Pmeerdingf::  ('.(dcuhditm  of 
Iho  Woighlod-Avcnigo  Uiimping  Miiigin  and 
Assossnuntl  Halo  in  Corlain  Aniidainping 
Pmooodings:  Final  Modification.  77  KK  8101.  «(n02 
(I'libruiirv  14.  2012). 


warehou.se.  for  consumjition  on  or  after 
the  date  of  publication  as  jirovided  by 
.section  751(a)(2)  of  the  Act:  (1)  The  cash 
de])Osit  rate  for  Villares  will  be  the  rate 
established  in  the  final  results  of  this 
administrative  review;  (2)  for 
merchandise  exjiorted  by  manufacturers 
or  exjiorters  not  covered  in  this  review 
but  covered  in  a  ])rior  segment  of  the 
proceeding,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  ex|)orter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  investigation  hut  the 
manufacturer  is,  the  cash  dejiosit  rate 
will  be  the  rate  established  for  the  most 
recent  ]jeriod  for  the  manufacturer  of 
the  merchandise;  (4)  the  cash  dejjosit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  19.43 
percent,  the  all-others  rate  established 
in  the  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Stainless 
Steel  Par  From  Brazil,  59  FR  88914 
(December  28,  1994).  The.se  cash  deposit 
reejuirements,  when  imposed,  shall 
remain  in  effect  until  further  notice. 

Notiiicatinn  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  respon.sihilitv  under  19  UFR 
351 .4()2(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liipiidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  reciuirement  could  result  in  the 
Secretary’s  presumption  that 
reimbursement  of  antidumj)ing  duties 
occurred  and  the  suh-secpient  asse.ssment 
of  double  antidum])ing  duties. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated;  lamiarv  14,  2013. 

Paul  Pi(|iia(lo. 

Assistant  Secretary  for  Import 
Administredion. 

Appenclix  I 

List  of 'I'opir.s  ni.sc:ii.ss{;d  in  the  Preliminarv 
Decision  Meinoraiuluin 

I.  .S(:()|)(!  of  tin;  ()r(Ii;r 

3.  Fair  Value  (loinparisons 

4.  Product  Comparisons 
.5.  Dale  of  .Sale 

8.  (ionstrucled  Export  Price 

7.  Home  Market  Vial)ilitv  as  Com])arisou 
Mark(;t 

a.  Level  of ’I’rade 

9.  Cost  of  Production 

10.  Calculation  of  Normal  Value  llascid  on 
Comparison  Market  Pric;es 

II.  Curr(;ncy  Conv(;r.sion 

|FR  Doc.  2(ri;;-()11H()  Filed  1-18-13:  8:4.')  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-836] 

Certain  Cut-to-Length  Carbon-Quality 
Steel  Plate  Products  From  the 
Republic  of  Korea:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review;  2011-2012 

AGENCY:  lin])()rt  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 

SUMMARY:  The  D(;partment  of  (Commerce 
(the  D(q)artment)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  ciit- 
to-length  cari)on-(inalitv  stcud  plate 
products  (CTL  j)late)  from  the  Republic 
of  Korcia  (Korea).  The  ])i!riod  of  rcivicnv 
(FOR)  is  Fehruarv  1 . 201 1 .  through 
jannarv  31, 2012.  We  preliminarily  find 
that  the  subject  merchandise  has  not 
iMum  sold  at  less  than  normal  value. 
DATES:  tijfeciiva  Dcito:  Jannarv  22.  2013. 
FOR  FURTHER  tNFORMATION  CONTACT: 

Yang  jin  (ihnn,  AD/CiVD  Operations, 
Office  1.  Import  Administration. 
International  Trade  Administration, 

IJ.S.  D(!|)artment  of  Commerce.  14th 
Stnset  and  (ionstitntion  Avenue  N\V.. 
Washington  DC  20230;  telephone  (202) 
482-.'1700. 

Scope  of  the  Order 

The  products  covered  hv  the 
antidumping  duty  order  an;  certain  CTL 
plate.  hnj)orts  of  (TL  plate  are  currently 
classified  in  the  Harmonized  'Fariff 
Schedule  of  the  United  States  (HTSUS) 
under  subheadings  7208.40.30.30, 
7208.40.30.00,  7208.51.00.30, 
7208.51.00.45,  7208.51.00.00, 
7208.52.00.00.  7208.53.00.00. 
7208.90.00.00,  7210.70.30.00, 

721 0.90.90.00,  7211.1 3.00.00, 
7211.14.00.30,  7211.14.00.45. 
7211.90.00.00,  7212.40.10.00. 
7212.40.50.00,  7212.50.00.00. 
7225.40.30.50,  7225.40.70.00, 
7225.50.00.00,  7225.99.00.90, 
7220.91.50.00,  7220.91.70.00, 
7220.91.80.00,  and  7220.99.00.00.  The 
HTSIJ.S  subheadings  are  ])n)vid(;d  for 
convenience  and  customs  pnr])ose.s.  I'he 
written  de.scription  is  dispositive.  A  full 
description  of  the  sco])e  of  the  order  is 
contained  in  the  memorandum  from 
(airy  Taverman.  .Senior  Advi.sor  for 
Antidumping  and  Countervailing  Dutv 
()|)erations.  to  Paul  Fitpiado,  Assistant 
.S(;cretary  for  Im])ort  Administration, 
“Preliminary  Decision  Memorandum  for 
the  Administrative  Review  of  the 
Antidumping  Duty  Order  on  Ciertain 
(int-to-Length  (Carbon-Quality  Steel 
Plate  Products  from  the  Republic  of 


Korea”  dated  concurrentlv  with  this 
notice  (“Preliminary  Decision 
Memorandum"),  which  is  h(;rehy 
adopt(!d  hv  this  notice. 

The  Preliminary  Decision 
Memorandum  is  a  public  document  and 
is  on  file  electronicallv  via  Import 
Ailministration’s  Antidumping  and 
(Countervailing  Duty  (Ccmtralized 
Electronic  Sinvice  .System  (“lA 
ACCESS”).  Access  to  lA  A(C(CE.SS  is 
available  to  registenul  u.sers  at  hUp:// 
i(i(t(:(:(^ss.tr(ul(i.<’()v  and  is  available  to  all 
])artie.s  in  the  (Central  Records  Unit, 
room  7()4()  of  the  main  D(!])artment  of 
(Commerce  building.  In  addition,  a 
com])lete  version  of  the  Preliminary 
Decision  Memorandum  can  he  accessed 
directly  on  the  Internet  at  http:// 

\\  \\  \\’.tr(i(l(i.gov/i(i/.  The  signed 
Preliminary  Decision  Memorandum  and 
the  electronic  versions  of  the 
Preliminarv  Decision  Memorandum  are 
identical  in  content. 

Preliminary  Determination  of  No 
Reviewahle  Entries 

We  mceived  timely  submission  of 
letters  from  Daewoo  International  (Corp. 
(Daenvoo),  Donghn  .Steel  Co.,  Ltd. 
(Donghu),  C.S  (Clohal  (Corj).  ((C.S  (Clohal), 
and  Ilynndai  .Stccel  (Co.  (Hyundai  .Steel) 
reporting  to  the  Deepartment  that  they 
had  no  exports,  .sales  or  entriexs  of 
subject  nuM'chandise  to  the  Unitcul 
.Statcis  during  the  POR.'  Rased  on  record 
evidence,  we  ])reliminarilv  determine 
that  D.ienvoo,  Donghu,  (C.S  (Clohal,  and 
Hyundai  .Steel  had  no  revienvahle;  entrie;s 
during  the;  POR. 

Methodology 

The  De;])artment  has  conelueteel  this 
revieew  in  ae:e:orelance  with  se;etie)n 
751(a)(l)(R)  of  the  Tariff  Act  of  1930,  as 
ameneie;el  (the  Act).  (Constrneteed  eexport 
price  is  calculated  in  aeicordance  with 
section  772  of  the  Act.  Normal  value  is 
caleailated  in  accordane;e  with  section 
773  of  the  Act.  In  accordance  with 
se;etie)n  773(h)  of  the  Aet.  we 
eiisre;gareleel  certain  sales  made  by 
Dongkuk  Ste;e;l  Mill  Co.,  Ltd.  (DSM)  in 
the  home  market  which  were  made  at 
l)elow-e:o.st  prie:(;s. 

For  a  full  ele;se:ri])tion  of  the 
methodology  underlying  onr 
eionclusions,  .see;  Preliminarv  Decision 
Memorandum. 

Rates  for  Respondents  Nr>t  .Selected  for 
Individual  Examination 

(Cene;rally  we;  have;  looke;el  to  .section 
735(c)(5)  of  the;  Aet,  which  pre)viele;s 
instructions  for  cedc.uheting  the;  all- 


‘  Sat;  llii!  I(!ll(!i's  lioin  Oiniwoo.  Oiiii^liu.  C.S  ('.l()l)iil. 
iind  Ityuiuliii  .Stoiil  daliKl  May  22.  2012.  April  2ei. 
2012.  May  22.  2012.  and  .Xiiril  24.  2012. 
rnspoctivoly. 


others  nite  in  ;m  inveistigation,  for 
guielane:e;  when  e:ale;ulating  the;  rate;  for 
re;s]K)neIents  not  .se;le;ete;el  for  individual 
re;vie;w. 

Therefore;.  hase;el  on  the  facts 
iivailahle,  iinel  in  eiccorekmea;  with  the; 
statute,  we;  ele;te;rniine;  that  a  re;ase)nat)le; 
method  for  determining  the  weighted- 
average  dunijiing  margins  for  the;  non- 
seleeteel  re;sj)onelents  in  this  review  (/.<;., 
.Samsung  CKT  (Corp.  and  T(C(C  .Ste;e;l 
(Corp.)  is  to  eissign  the;  rate;  e:alculate;el  for 
D.SM.  whiedi  is  the  sole  e;ompany 
,se;le;c.te;el  for  inelividnal  examination. 

For  a  hill  desea  iption  of  the; 
methodology  we;  used  in  e:alcnlating 
rate;s  for  respondents  not  sek;eteel  for 
individual  examination,  .see  Preliminary 
De;cisie)n  Memorandum. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  revie;w,  we 
lireliminarily  determine;  theit  the; 
following  weighted-average  dumping 
margins  e;xist  for  the;  respondents  for  the; 
period  February  1, 2011,  through 
jimuary  31 , 201 2. 


Manufacturer/Exporter 

Weighted-av¬ 
erage  dumping 
margin 
(percent) 

Dongkuk  Steel  Mill  Co.,  Ltd. 

0.00 

Samsung  C&T  Corp . 

0.00 

TCC  Steel  Corp . 

0.00 

Disclosure  and  Piihlic:  (Comment 

Pursuant  to  19  CFR  351.309(c), 
inte;re;.ste;el  partie;s  may  submit  e:ase  briefs 
not  late.T  than  30  days  afte;r  the;  elate  of 
jmhlieicition  of  this  notice.  Re;huttal 
(iriefs.  limited  to  issues  raised  in  the; 
e:ase;  l)rie;fs.  may  he;  file;d  not  later  than 
five  days  afte;r  the;  elate;  for  filing  e;ase 
briefs.-  Parties  who  submit  e:ase  briefs  or 
rebuttal  briefs  in  this  proce;e;ding  are; 
enexmrageel  to  submit  with  eae:h 
argument:  (1)  A  statement  of  the  issue. 
(2)  a  brief  summary  of  the;  argument, 
and  (3)  a  table  of  authoritie;s.'* 

Pursuant  to  19  CFR  351.310(c), 
intere;.st{;el  parlies  who  wish  to  re;(iue;.st  a 
he;aring,  or  to  partieajiate  if  one;  is 
re;e]ue;ste;el,  must  submit  a  writte;n 
re;eiue;st  to  the;  Assistant  .See:re;tary  for 
Imjjort  Aelmini.stration,  filed 
e;h;ctronie;allv  via  lA  A(C(CES.S.  An 
ele;ctronically  file;el  document  must  he; 
ree:e;ive;el  sue:e:e;ssfully  in  its  e;ntiretv  hv 
the  Department’s  ele;ctre)nie:  re;e:orels 
.system,  lA  ACCE.S.S,  by  5  j).m.  Ea.ste;rn 
.Standard  'rime;  within  30  days  afle;r  the 
elate;  of  j)ul)Iie;eition  of  this  notice;.  * 
Re;ejue;sts  should  contain:  (1)  The  party's 
name,  address  and  telephone;  number: 


-.s’rc  i<)  c:fk  :i.')i.:ieM)((i). 

'Sco  1<)  CI  K  :i.'>l.:il)‘)((:)(2)  iiiul  (ci)(2). 
111  CFR  :i,")l.;iie)((:). 
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(2)  the  numl)er  of  ])arti(:i])ants;  and  (3) 
a  list  of  issues  to  be  discussed.  Issues 
raised  in  the  lujariug  will  he  limited  to 
tho.se  raised  iu  the  resjjective  ca.se 
briefs.  The  Department  will  i.ssue  the 
final  results  of  this  administrative 
revimv,  including  tin;  results  of  its 
analysis  of  the  issues  raised  in  anv 
written  briefs,  not  later  than  120  days 
after  the  date  of  ])nl)lication  of  this 
notice,  pursuant  to  section  7.')! (a)(3)(A) 
of  the  Act. 

Assessment  Rates 

If  DSM’s  weighted-average  dumping 
margin  is  above  f/e  minimis  in  the  final 
results  of  this  review,  we  will  calculate 
an  import(;r-.specific  as.sessment  rate  on 
the  basis  of  the  ratio  of  the  total  amount 
of  antidumping  duties  calcidated  for  the 
importer’s  examined  .sales  and  the  total 
entered  value  of  the  sales  in  accordance 
with  19  CFR  351.212(h)(l).'‘’  If  DSM’s 
weighted-average  dum))ing  margin 
continues  to  he  zero  or  dn  minimis  in 
the  final  results  of  review,  we  will 
instruct  U.S.  Customs  and  Border 
Protection  (CUP)  not  to  a.sse.ss  duties  on 
any  of  its  entries  in  accordance  with  the 
Fin(d  Modification  for  Reviews,  i.e., 
“where  the  weighted-average  margin  of 
dum]nng  for  the  exporter  is  determined 
to  he  zero  or  de  miinmis,  no 
antidumping  duties  will  he  a.sse.ssed.”  “ 

The  Department  clarified  its 
“automatic  as.ses.sment”  regulation  on 
May  (i,  2003.  This  clarification  will 
ai)]5ly  to  entries  of  subject  merchandise 
during  the  POR  produced  by  DSM. 
which  is  the  comj)any  selected  for 
individual  examination  in  this  review, 
for  which  it  did  not  know  its 
merchandise  was  destined  for  the 
United  States.  In  such  instances,  we  will 
instruct  CBP  to  liquidate  nnreviewed 
entries  at  the  all-others  rate  if  there  is  no 
rate  for  the  intermediate  company(ie.s) 
involved  in  the  tran.saction.  For  a  full 
discussion  of  this  clarification,  see 
Antidumping  and  Connien'ailing  Duty 
Proceedings:  Assessment  of 
Antidumping  Duties,  08  FR  23954  (Mav 
0,  2003). 

For  the  com])anie.s  which  w(!re  not 
.selected  for  individual  examination, 
Samsung  CkcT  Coi  ]).  and  T(X1  Steel 
Coi']).,  we  will  instruct  CBP  to  a])])ly  the 
rates  listed  above  to  all  entries  of  subject 
merchandise  jHodneed  and/or  exj)orted 
by  tho.se  firms. 


'■Ill  lluisi!  pi'dliiniiiarv  rosiills.  tlio  Otipiirlnuiiit 
iippliiul  iIk!  cissossiiKint  latd  calciiliilioii  inotluxl 
a(l(ipt(!(l  in  Anliitumpii}"  I’roau'dings:  Catriilalinn 
()/  /tin  Waii’hled-Avnidfii)  Diini/j/ng  Marf’in  and 
Assossmunt  ItiiU:  in  CevUdn  Antidnniping  Duly 
Pmreediw^s:  Fiind  Mndificalion.  77  OK  8101 
(Foliruarv  14.  2012)  (Pined  Modificalian  for 
liiniows]- 

‘'Son  Final  Modification  for  licvwiys.  77  I'’R  at 
8102. 


VVe  intend  to  i.ssne  liquidation 
instructions  to  CBP  15  days  after 
publication  of  the  final  results  of  this 
review. 

(kish  Deposit  Requirements 

Th(!  following  deposit  retpiirements 
will  h(!  effective  upon  publication  of  the 
notice  of  final  results  of  admini.strative 
review  for  all  shipments  of  CTL  plate 
from  Korea  (tntered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  pidilication  as  provided  by 
section  751(a)(2)  of  the  Act:  (1)  ’Die  cash 
deposit  rate  for  companies  subject  to 
this  review  will  he  the  rate  established 
in  the  final  results  of  this  administrative 
review;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  hut  covered  in  a  prior 
segment  of  the  ]iroceeding,  the  cash 
deposit  rate  will  continue  to  he  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  ex])orter  is 
not  a  firm  covered  in  this  rendew,  a  prior 
review,  or  the  original  investigation  hut 
the  manufacturer  is.  the  ca.sh  dejiosit 
rate  will  Ik;  the  rate  e.stahlished  for  the 
most  recent  period  for  the  manufacturer 
of  the  nuirchandise;  (4)  the  cash  dejiosit 
rate  for  all  other  manufacturers  or 
exjiorters  will  continue  to  he  0.98 
percent,"  the  all-others  rate  e.stahlished 
in  the  less-than-fair-value  investigation, 
adjusted  for  the  export-subsidy  rate  in 
the  companion  countervailing  dntv 
investigation.  These  cash  deposit 
recjuirements,  when  imposed,  shall 
remain  in  effect  until  further  notice. 

Notification  to  Importers 

This  notic:e  serves  as  a  preliminary 
reminder  to  imjiorters  of  their 
responsibility  under  19  UFR 
351.4()2(f)(2)  to  file  a  certificate 
regarding  the  reimhnrsement  of 
antidumjhng  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  recjuirement  could  result  in  the 
Department’s  presumjition  that 
reimhnrsement  of  antidumping  duties 
occurred  and  the  suh.seqnent  assessment 
of  double  antidum|)ing  duties. 

The  Department  is  i.ssning  and 
publishing  the.se  results  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 


^  Sen.  Certain  Cnt-lo-lAU\p,th  Carhon-Qaalily 
Steel  Plate  Prodaels  From  llte  llepaldic  of  Korea: 
Fined  lle^snlls  of  Anlidnmpin<’  Duty  Adininistreilivo 
Itevieny.  77  KR  21.527.  2152!l  (April  10.  2012). 


Diil(;(l;  lanuarv  14.  21)13. 

Paul  Piquado, 

Assistant  Secreleiry  for  Import 
Aelniinislration. 

Appendix 

List  of 'I'opir.s  Discussed  in  the  Preliminary 
Decision  Memorandum 

.Scojk;  of  the  Order 

Preliminary  Del(;rminalion  of  No  Keviewahle 
Fairies 

Kates  for  Kespondents  Not  Selei:ted  for 
Individual  Fxami nation 
Oonqiarisons  to  Normal  Value 
Product  Oomparisons 
Dale  of  .Sale 

Level  of  Trade/OFP  Offset 
Oonstruct(;(l  Fx])orl  Pric;e 
Normal  Value 

A.  Overrun  .Sales 

B.  Sel(;ction  of  Oomparison  Market 

O.  Affiliated  Party  'I'ransactions  and  Arm's 
Lcinglh  Test 
1).  Cost  of  Production 

1.  Calculation  of  Cost  of  Production 

2.  'I'(!sl  of  Comparison  Market  .Sales  I’rices 

3.  Results  of  the;  COP  Test 

E.  Constructed  Value 

F.  Calculation  of  Normal  Value  Based  ou 
Comparison  Market  Pric»;s 

Currency  Conversion 

|FR  tloc.  2()i:i-0117<)  Kiliut  l-18-i;i;  8:45  am| 
BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-898] 

Chlorinated  Isocyanurates  From  the 
People’s  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  2010-2011 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  July  IB.  2012,  the 
Department  of  Commerce  (the 
Department)  published  the  jireliminary 
results  of  an  administrative  review  of 
the  antidumping  duty  order  on 
chlorinated  isocyanurates  (chlorinated 
isos)  from  the  People’s  Republic  of 
China  (PRC).'  The  jieriod  of  review 
(POR)  for  this  administrative  review  was 
June  1,  2010,  through  May  31, 2011.  We 
invited  intere.sted  parties  to  comment  on 
our  Preliminarv  Results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  changes  to  the  margin 
calculations.  Therefore,  the  final  results 
differ  from  the  preliminary  results.  The 
final  dumj)ing  margins  for  this  review 


'  Se'e:  Chlenimiteel  /se)e:yennnnles  Fioin  the 
People's  llepaldic  e)f  China:  Preliminary  llesnlts  ed 
Antichnnpin}’  Only  Aelminisimlive  lleyieiy.  77  FR 
4174(i  duly  lli.  2012)  (Pivlimineiry  l{e;snlls]. 
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are  listed  in  the  “Final  Results  of 
Review"  section  below. 

DATES:  Hffadivfi  Data:  januarv  22,  2018. 

FOR  FURTHER  INFORMATION  CONTACT: 
Fniily  Halle  or  Andrew  Huston,  AD/ 
(;VD  Operations,  Office  0.  lnii)ort 
Administration.  International  Trade 
Administration.  U.S.  D(;partment  of 
Oommen;e.  14th  Street  and  (^on.stitntion 
Avenue  NW..  Washington,  DO  20280; 
telephone;  (202)  482-0170  or  (202)  482- 
4201 .  respectively. 

SUPPLEMENTARY  INFORMATION: 

8af:kground 

Since  the  publication  of  the 
PirilimiiKirv  Results,  the;  following 
events  have  occurred.  On  August  0, 
2012,  Zhucheng  Taisheng  Chemical  Co.. 
Ltd.  (Zhucheng)  timely  filed  surrogate 
value  information.^  On  September  .'5, 
2012,  Clearon  Corj)oration  and 
Occidental  Chemical  Corporation 
(l^;titioners),  Hebei  )iheng  Chemical 
Company,  Ltd.  (Jiheng),  and  jnancheng 
Kangtai  Chemical  Co..  Ltd.  (Kangtai) 
timely  filetl  surrogate  value 
information.*  Petitioners  submitted 
rebuttal  surrogate  value  comments  on 
September  17,  2012.-*  The  Department 
conducted  verification  of  )ih(;ng  from 
October  1.5  through  19.  2012,  and 
rel(;a.sed  the  verification  report  on 
November  21. 2012.'’  On  Decemt)c;r  8. 
2012,  Jiheng,  Kangtai.  Zhucheng.  and 
Petitioners  filed  case  briefs.  Jiheng. 
Kangtai  and  Petitioners  filed  rebuttal 
hrief^s  on  December  10,  2012.  In 
r(;sj)onse  to  timely  retjuests  from 
Petitioners  and  Jiheng  to  hold  a  jinhlic 


'■‘Sue  Limiter  from  Zlnitlioiif;  r(!«.ircling 
“Oilorinatod  Isocyaiuiratos  I'rom  llu;  I’aojjlo's 
R(!|nil)li(:  oKliina:  .SulHiiission  i)l  I’lihlicly 
Availahio  .Surrosato  Value  Inlurnialion."  Au{;ust  (i. 
2012. 

'.Sw  Letl(!r  Iniiii  l’(!lili()iiers  regardiii}' 
"(Idorinaled  Isocyanurates  troin  Tlie  l’(!oi)l(!’s 
K(!pul)lit:  cd China:  .Sixlli  Adminisiralivo  Review: 
Inlbrination  Regarding  .Surrogate  Values  for  Factors 
of  Production."  September  a.  2012:  l,ett(?r  from 
jiheng  nigarding  "Ohlorinated  isoevanurates  from 
China  (.Sixth  Administrative  Review) — Heltei  jiheng 
(Itemicaj  ('.ompanv.  Ltd.  Resuiunission  of  .Surrogate 
\'ajue  Information  lor  Factors  of  Production." 
.Sept(Mnl)er  .S.  2012:  I.etter  from  Kangtai  regarding 
"Olilorinated  Isoevanurates  Iron)  the  Peojile's 
Republic  tdChina  .Surrogate  Values  for  Final 
l)et(!rmination."  .September  .S.  2012. 

■’.SVfi?  Letter  fnmi  Petitioners  regarding 
"Chlorinated  Isocyantirates  from  the:  People's 
Republic  of  China  (fith  Antidum])ing 
Administrative  Review):  Petitioners'  .Submission  of 
Rebuttal  Information  Regarding  .Surrogate  Values 
for  Factors  of  Production."  .Septendter  17.  2012. 

Memorandum  titled  "Verification  of  the 
Sales  and  Factors  Response  of  Hebei  |iheng 
Chemical  Company  Ltd.  in  the  Antidumping 
Review  of  Chlorinated  Isoevanurates  from  the 
P(!ople's  Republic  of  China."  November  20.  2012. 


hearing,'*  the  Department  conducted  a 
public  hearing  on  December  21, 2012.’^ 
On  .Se])teml)er  4,  2012,  tin; 

D(;]):irtment  extended  the  deadline  for 
the  final  re.snlt.s  of  review  to  January  12, 
2018."  A.s  explained  in  the 
memorandum  from  the  A.s.si.stiint 
.Secretary  for  Import  Admini.stration,  the 
Dtipartment  ha.s  exercised  its  disenttion 
to  toll  deiidlines  for  the  dtiration  of  the 
closure  of  the  Federal  Oovernment  from 
Octohttr  29  through  Otdohttr  80,  2012." 
Thus,  all  deadlines  in  this  segment  of 
the  proceeding  have  been  extended  by 
two  tlay.s.  The  revised  deadline  for  the 
final  results  of  this  review  is  now 
Januarv  14,  2012. 

Sf;ope  of  the  Order 

The  products  covered  by  the  order  are 
chlorinated  isoevanurates  (chlorinated 
isos),  which  are  derivatives  of  cyanuric 
acid,  de.scrihed  a.s  chlorinated  s-triazine 
triones."'  Chlorinat(;d  i.sos  are  currently 
classifiable  under  subheadings 
2988.()9.001.5.  2988.09.0021 . 
2988.09.00.50,  8808.40.50,  8808.50.40 
and  8808.94.5000  of  the  Harmonized 
Tariff  .Schedule  of  the  United  States 
(HT.SU.S).  The  HT.SU.S  subheadings  are 
ju'ovided  for  conveniencf;  and  customs 
purposes  oidy;  the  written  product 
de.scription  of  the  scope  of  the  or(h;r  is 
dispositive. 

Analysis  of  (](»mments  Received 

All  issues  raised  in  the  case  and 
r(;huttal  brief  comments  by  i)arties  in 
this  review  are  addres.sed  in  the 
D(;ci.sion  Memorandum,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  that  jiarties  raised  and  to  which 
we  res])onded  in  the  Decision 


'•San  l.(!ll(!r  li'um  Putiliunurs  rcgnnliiig 
“('.hloi'inatucl  Isocvaiuirato.s  IVom  Tho  Pimplu's 
R(!)>u)))i(:  ol' China:  .Sixth  Aclmiiiistrativu  Review: 
Request  Ibr  Hearing."  August  2012:  L(!tter  li'om 
jiheng  regarding  "Chlorinated  Isocyanurates  from 
China  (.Sixth  Administrative  Ibiview) — Hebei  (iheng 
Chemical  Company.  Ltd.  Retpiest  lor  Hearing." 
August  l.'i.  2012. 

^  .S'ec  transcript  lor  public  hearing  in  the  matter. 
“The  .Administrative!  Review  o)  the!  Antielum))ing 
Duty  Orele!!'  een  Chle)riniite!el  Isejcvanurates  irenn  the! 
Pe!e)ple's  Re!pui)lie:  eel Chillii."  I)e!e:e!ml)e!r  21.  2012. 

".S’eee!  Memejianelum  "Chle)rinate!d  lse)e:v:murate!s 
Ireem  the  Pe!e)ple!'s  Re!pid)lic  eetChin.i:  Fxte!nsie)n  eel' 
De!:ielline!  Ibr  Final  Residts  eil  Antidumping  Dutv 
Administnitive  Revieiw."  .Se!|)te!ml)e!r  4.  2012. 

”.S'f!e;  Me!me)riUHlum  te)  the  Re!e:e)rd  I'reem  Pend 
Pie|u<ielei.  Assistant  .Se!e:re!teuy  Ibr  Impeert 
Adnnnistreitieen.  "TeilliTig  e)l  Administreitive! 
l)e!eielline!S  As  a  Re!sult  eei'the!  CeeveMiunemt  Cleisure! 
During  Hurrie::me  Sanely,"  eleitexl  ()e:te)he!r  :tl.  2012. 

'"I''eir  ei  e:eim|)le!te!  ele!se:riptiem  e)l  thee  .Sceepe!  eil  the! 
OreleT.  sm  Meaneireinelum  I'reem  Christiein  Marsh. 
I)e!puty  Assistant  .Se!e:r(!teiry  Ibr  Antiehitnping  emel 
Ce)unte!rveiiling  Dutv  Opeaeitieens.  tei  Peied  Pie|ueiele). 
Assistemt  .Se!e:re!tary  leir  Impeirt  Aelmini.streitie)!). 
"Issuers  and  l)e!e:isie)n  Meanoreinelum  le)r  the  Final 
Reesults  ol  the  2010-201 1  Aehninistrative  Reevieew  eit 
Chleerinateed  lse)e:yanurates  Ireein  the!  Pe!e)))le!'s 
Re!puhlic  e)f  Chinee."  eleeleul  c.emeeurieintly  with  this 
nejtie:e  (l)e!e:ision  Meanoieindum). 


Momorandiim  is  attached  to  this  notice 
as  an  aiipendix.  The  Decision 
Memorandum  is  a  ])ul)lic  document  and 
is  on  file  electronically  vi.t  hnport 
Administration’s  Antidumping  and 
(’.ountervailing  Duty  C’.entralized 
Flectronic  .Service  .System  (lA  ACTilvSS). 
lA  ACCil’iSS  is  iivitihthle  to  registered 
ustirs  at  htti)://i(i(i(:cess. trade. <’ov  and  in 
the  Central  Records  Unit  (CRIJ).  room 
7()4(i  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  he  accessed  directly 
on  the  internet  at  htip://\v\\’\\’.ir(ide.^ov/ 
ia/.  The  signed  Decision  Memorandum 
and  the  electronic  versions  of  the 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary  Results 

The  Dejiartment  has  made  .several 
adjiLstments  to  our  analysis  and 
programming  language.  First,  we  now 
determine  that  sodium  hypoc:hlorite  is 
comparable  merchandise."  .Second,  we 
are  selecting  the  Philiiijiines  as  the 
primary  surrogate  country  to  value  the 
res]K)ndents’  factors  of  jiroduction.'*^ 
Therefore,  for  all  surrogate  values,  with 
certain  excejitions,  we  are  relying  on 
Philipjiine  data,  including  the  surrogate 
value  for  labor  and  the  surrogate 
financial  ratios.  We  are  also  adjusting 
the  calculation  of  the  resjjondents’ 
ammonia  gas  and  snlfuric  acid  hy- 
])roduct.s.  Finally,  for  Jiheng,  we  are 
adding  several  freight  expenses  to  its 
raw  materials  injjut  valuations.'" 

Separate  Rates 

In  proceedings  involving  non-market 
economy  (NMF)  countries,  the 
De])artment  begins  with  a  rebuttable 
presumjjtion  that  all  companies  within 
the  country  are  subject  to  government 
control  and,  thus,  should  he  assigned  a 
single  antidumping  duty  deposit  rate.  It 
is  the  D(;partment’s  policy  to  assign  all 
exi)orters  of  sidjject  merchandise  in  an 
NME  country  this  single  rate  unle.ss  an 
exporter  can  demonstrate  that  it  is 
sufficiently  inde])endent  to  he  eligible 


"  Sac  Doci.sioii  Moinoninduni. 

Sac  Dccisidii  Monioniiiduin.  Sac  also 
Mcmoniiidmu  to  Iho  Fild.  “2()l()-2(n  1 
Adininisliiilivi!  R(!vii!W  ol  Iht!  Antidiiinpin”  Dutv 
()rd(!r  oil  Ohloi'inalod  Isocyaminilo.s  I'roin  tho 
Pooplo's  Ropuhlic  ol'Clhina:  Final  Ro.siilts  .Surrosalo 
Valiio  Moinoraiuliiin."  lanuarv  14.  2()l.'i. 

'■'.S'f.T-  Moinoranduin  to  Mark  Hoariloy.  Pro<>iam 
Managin’.  AD/(A'I)  ()|)orations.  Ollico  (i.  "Anaivsis 
lor  till!  Final  Rosnits  ol  tho  2010-21)1 1 
Adininistrativo  Roviow  ottho  Antidninping  Duty 
Ordor  on  Cihlorinatiid  isoevanuratos  Iroin  tho 
Poojilo's  Ropuhlic  olC.liina:  Hohoi  |ihong  (ihoinical 
(ioinpany  Ltd.,"  )annary  14.  20i:i.  fora  dotailod 
di.scussion  of  thoso  changos. 


4388 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  )aniiary  22,  2013 /Notices 


for  a  sej)arate  rate. '■♦  In  tlie  Preliininarv 
the  Dej)artmont  found  that 
Jiheng,  Kangtai,  Nanning  (Chemical 
Industry  Co.,  Ltd.  (Nanning),  and 
Zhncheng  demonstrated  their  eligihilitv 
for  .separate  rate  status.''’  No  ])arties 
commented  on  these  .se])arate  rate 
eligibility  determinations,  'rims,  for 
the.se  final  results,  we  continue  to  find 
that  the  evidence  placed  on  the  record 
of  this  review  hy  Jiheng.  Kangtai. 
Nanning  and  Zhncheng  (hunonstrates 
both  a  de  jiirn  and  (hi  facto  absence  of 
government  control,  with  resj)ect  to 
their  exports  of  the  merchandi.se  under 
review,  and,  thus,  that  tlui.se  companies 
are  eligible  for  sejjarate  rate  status. 

Rate  for  Non-Selected  (Companies 

The  separate  rate  .shall  he  an  amount 
lupial  to  the  weighted  average  of  the 
calculated  weighted-average  dumping 
margins  established  for  mandatorv 
respondents,  excluding  any  zero  and  dc 
minimis  margins,  and  any  margins 
determined  entirely  on  adverse  facts 
available.'"  In  this  review,  the 
Department  calculated  comj)anv- 
.s])ecific  rates  for  the  two  mandatorv 
resjjondents.  Using  a  weighted  average 
of  the.se  two  company-specific  rates  to 
calculate  a  sejjarate  rate  would  risk 
disclosun;  of  the  mandatorv 
respondents’  business  pro])rietarv 
information,  'fherefore.  the  Dej)artment 
used  a  simple  average  of  the.se  two 
company  specific  rates  to  calculate  a 
.se])arate  rate,  which  is  34.08  percent. 

Final  Results  of  Review 

We  determine  that  the  following 
weightcid-average  dumping  margins 
exi.st  for  the  period  June  1. 2010, 
through  Mav  31.  2011. 


Exporter 

Weighted-av¬ 
erage  margin 
percentage 

Hebei  Jiheng  Chemical  Co., 
Ltd  . 

29.91 

Juancheng  Kangtai  Chemical 
Co.,  Ltd  . 

38.25 

Nanning  Chemical  Industry 
Co.,  Ltd  . 

34.08 

Zhucheng  Taisheng  Chem¬ 
ical  Co.,  Ltd  . 

34.08 

Assessment  Rates 

Pursuant  to  section  7.')1  (a)(2)(A)  of  the 
Act  and  19  CFR  3.'U.212(h),  the 


Sen  l-'ituil  Delerniindlion  of  Sales  at  l.ess  Than 
Fair  Value:  Sparklers  l^’roln  the  People's  llepnhlic  of 
China.  .Sd  IK  (May  (>.  1  (HI  1 ).  as  lurlltor 

(lc!V(!l()|)<!(l  in  Notice  of  Pinal  Determination  of  Sales 
at  Less  Than  Pair  Value:  Silicon  Carbide  Prom  the 
People's  llepnhlic  of  China.  .S!)  FR  22.S8.T  (Mav  2. 

Prelimiiiaiv  llesnlts.  77  I’R  at  417.S(). 

See  suction  7.'t.'i((:)(.'i)(A)  ol  the  TaritI  Act  of 
Kt.'tt).  as  aincndiHl  (Ac:t). 


Department  will  determine,  and  U.S. 
(instoms  and  Border  Protection  (CBP) 
shall  assess,  antidumping  duties  on  all 
apjjropriate  entries  of  subject 
merchimdi.se  in  accordance  with  the 
fimtl  results  of  this  review.  When;  we  do 
not  have  entered  values  for  all  U.S.  sales 
to  a  jiarticnlar  im])orter/cu.stomer.  wt; 
calcnlcite  it  i)er-nnit  as.sttssment  nite  hv 
iiggregating  the  antidumping  duties  due 
for  all  U.S.  sales  to  that  importer  (or 
cn.stomer)  and  dividing  this  iimonnt  by 
the  total  (|uantity  sold  to  that  importer 
(or  cn.stomer). '7  To  determine  wliether 
the  duty  a.sse.ssment  rates  are  (in 
minimis,  in  accordance  with  the 
riujnirement  set  forth  in  19  (iFR 
3.'51  .l()B(c)(2),  we  calcvdated  importer- 
(or  customer-)  sjjecific  ad  valorem  ratios 
based  on  the  estimated  entered  value. 
Where  an  importer-  (or  customer-) 
specific  ad  valorem  rate  is  zero  or  de 
minimis,  we  will  instruct  CBP  to 
liquidate  approj)riate  entries  without 
regard  to  antidumping  duties."*  Based 
on  this  methodology,  no  respondent  had 
a  de  minimis  rate.  For  tin;  two  non- 
reviewcul  sciparate  respondents,  we  will 
direct  CBP  to  asse.ss  duties  on  an  ad 
valorem  basis  at  a  rate  (Kpial  to  the 
margins  indicated  above.  The 
Dej)artment  intends  to  issue  a.ssci.ssment 
instructions  directly  to  (',BP  I.*!  davs 
after  the  ])uhlicatlon  of  this  notice. 

The  Department  recently  announced  a 
refinement  to  its  as.sessment  practice  in 
NMF  cases.  Pursuant  to  this  refinement 
in  j)ractice,  for  entries  that  were  not 
rej)orted  by  companies  examined  during 
this  review,  the  Department  will 
instruct  CBP  to  licjuidate  such  entries  at 
the  NMF-wide  rate.  In  addition,  if  the 
Department  determines  that  an  exjjorter 
under  review  had  no  shipments  of  the 
subject  merchandise,  anv  suspended 
entries  that  entered  under  that 
ex])orter’.s  ca.se  numher  [i.e.,  at  that 
exjjorter’s  rate)  will  he  licpiidated  at  the 
NME-wide  rate. "' 

Cash  Deposit  Requirements 

'file  following  cash  deposit 
reejuirements  will  he  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandisi!  entered,  or 
withdrawn  from  warijhonse,  for 
consumption  on  or  after  the  ])nhlication 
date,  as  provided  for  by  section 
7.')1  (a)(2)(C)  of  the  Act:  (1)  For  the 
exporters  listed  above,  the  cash  de])osit 
rate  will  he  the  rate  e.stahlished  in  the 
final  results  of  this  review  (except,  if  the 


i-^.See  10  CFR  1.212(l))(  1). 

"'.S'm;  10  CFR  3.'‘)1.10(i(c;)(2). 

'''  .S>(.‘  Non-Market  Pconomv  Antidnmpin" 
Proceedings:  Assessment  o  f  Antidumping  Duties.  7(i 
FR  (i.'‘)(i04  (Oclobor  24,  201  1). 


rate  is  zero  or  de  minimis,  i.e.,  less  than 
O..*!  percent,  a  zero  cash  deposit  rate  will 
he  recpiired  for  that  company):  (2)  for 
jireviously  investigated  or  reviewed  PRfi 
and  non-PR(]  exporters  not  li.sted  above 
that  have  separate  rates,  the  cash 
dejiosit  rate  will  continue  to  he  the 
exporter-specific  rate  jmhlished  for  the 
most  recent  period:  (3)  for  all  PRCi 
exporters  of  subject  merchandise  that 
have  not  been  found  to  he  entitled  to  a 
sejiarate  rate,  the  cash  (lejiosit  rate  will 
he  the  PRC-wide  rate  of  28.'). 93 
percent:-"  and  (4)  for  all  non-PRC 
exporters  of  subject  merchandise  which 
have  not  received  their  own  rate,  the 
cash  dejiosit  rate  will  he  the  rate 
ajijilicahle  to  tlie  PRC  exj)orter(s)  that 
sujiplied  that  non-PRC  exjiorter.  The.se 
dejiosit  reijnirements,  when  imjiosed, 
shall  remain  in  effect  until  further 
notice. 

Notification  to  Importers 

This  notice  also  .serves  as  a  final 
reminder  to  imjiorters  of  their 
resjionsihility  under  19  CFR 
3.')!  .4()2(f)(2)  to  file  a  certificate 
regarding  the  reimhursement  of 
antidumjiing  duties  jirior  to  liejnidation 
of  the  relevant  entries  during  this 
review  jieriod.  Failure  to  comjilv  with 
this  reejuirement  could  result  in  the 
Dejiartmenfs  jiresumjition  that 
reimhnr.sement  of  antidumjiing  duties 
occurred  and  the  snlisequent  a.sse.ssment 
of  douhle  antidumjiing  duties. 

Notification  to  Interested  Parties 

'I’liis  notice  also  .serves  as  a  reminder 
to  jiarties  subject  to  administrative 
jirotective  order  (APO)  of  their 
resjionsihility  concerning  the  return  or 
destruction  of  jiroprietary  information 
disclosed  under  APt)  in  accordance 
with  19  CFR  3.'-)1.3().5(a)(3).  which 
continues  to  govern  bn.sine.ss 
jirojirietary  information  in  this  segment 
of  the  proceeding.  'Fiinelv  written 
notification  of  the  return/destriiction  of 
APO  materials  or  conversion  to  judicial 
Jirotective  order  is  hereby  reijnested. 
Failure  to  comjily  with  regulations  and 
terms  of  an  APO  is  a  violation  which  is 
subject  to  sanction. 

Disclosure 

In  accordance  with  19  CFR 
3.')1 .224(h).  we  intend  to  di.sclose  the 
calculations  jierformed  for  these  final 
results  to  jiarties  in  this  jiroceeding 
within  five  days  of  the  date  of 
jinhlication  of  this  notice. 


-'‘I'’or:in  explaniilicin  on  tho  doiiviition  ol  llio 
I’RC-wido  rate,  see  Notice  of  Pina!  Determination  of 
Sales  at  U'ss  Than  Pair  Vedue:  Chlorinated 
Isocyanurates  Prom  the  People's  llepnhlic  of  China. 
70  24502.  24.505  (May  10.  2005). 
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Wo  are  issuing  and  publishing  tho.so 
final  results  of  nn'iow  in  aeeordanco 
with  .sections  7.'i1  (a)(1)  and  777(i)(l)  of 
the  Act. 

Dated;  jaiiiiarv  14.  2()i:i. 

Paul  Piqiiacio, 

Assistant  Sacivtaiy  for  Import 
Administration. 

Appendix 

List  of  (Comments  and  Issues  in  the  Issues 
and  Decision  Meinorandnin 

Sflaction  of  Primmx  Surro’’ata  (ionntrv 
(x)innu!nt  1:  Wlnitliiir  Sodium  Hypochlorite 
is  C;oin])aral)le  Merchandise 
(A)inm(mt  2;  Surrogate  C'.onntrv  ,Sel(K;tion 
('omment  'A:  .Surrogate  Values  if  tlie 
Philip|)ines  is  .Not  .Sidocted  as  tlie 
Snri'ogate  ('oimtrv 

Sarro{>ata  \  'alaa  Salaction  dominants 

HoiniiKMit  4:  .Sodium  C'.ldoride 
(Comment  a:  Urea 
(Comment  (i:  Water 
(k)mment  7:  (Idorinc! 

('.omment  8:  llytlrogen 
(Comment  9:  .Steam  (a)al 
('omment  10:  lih:ctricity 
(’.omment  1 1 :  .Steam 
(k)mm(!nt  12:  l.al)or 
Comment  13:  I'inanc;ial  Ratios 
Comment  14;  Wliether  the  Ammonia  Cas  and 
.Sulliiric  Acid  Surrogate  Values  are 
Reasonable 

lihan"-Spa<:ific  dominants 
Comment  15:  Whether  [iheng's  Ammonia  Cas 
"Al)sorption  Rate"  Adjustment  is 
Warranted 

(Comment  10:  Whetlier  jiheng's  Normal  Value 
was  Correctlv  Adjusted  for  'rransportation 
Costs 

Kaiifitai-Spai :ifi a  dominants 

(Comment  17;  Whetlier  Kangtai’s  Ammonia 
(Jas  lly-product  Was  (Calculated  Using  the 
Correct  (Concentration  Level 
(Comment  18:  Whether  Kangtai's  Sodium 
Hydroxide  Surrogate  Value  .Should  he 
Adjusted 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-932] 

Certain  Steel  Threaded  Rod  From  the 
People’s  Republic  of  China:  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Review;  2010-2011 

agency:  lin|)orl  Adininistraf ion. 
International  Trade  Administration, 
De|)artinent  of  (Commerce. 

DATES:  Effective  Date:  January  22,  2013. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Huang,  AD/(CVD  Ojierations.  Office  9. 
lm])ort  Administration.  International 
Trade  Administration,  U.S.  Dejiartment 


of  ("ommerce,  14th  Street  and 
(Constitution  Avenue  NW.,  Washington 
D(C  202:10:  telephone:  (202)  482-4047. 

SUPPLEMENTARY  INFORMATION: 

Kai:kgrnund 

On  November  9,  2012,  the  Department 
of  (Commerce  (“Depiirtment”)  imhlished 
in  the  Federal  Register  the  final  results 
of  the  administrative  review  of  the 
antidumping  duty  order  on  certain  steel 
threaded  rod  from  the  People’s  Rejmhlic 
of  (China  ("PR(C’').'  On  November  ICl, 
2012.  Vulcan  Threaded  Products  Inc. 
(“Petitioner”)  filed  timely  allegations 
that  the  Dejiartment  made  various 
ministerial  errors  in  the  Final  Results 
and  reque.sted,  pursuant  to  19  (CFR 
:i.'S1.224,  that  the  Department  correct  the 
alleged  ministerial  errors.  No  other 
party  submitted  ministerial  error 
allegations.  On  November  19,  2012, 

RMB  Fasteners  Ltd.  and  IFl  Iv  Morgan 
Ltd.,  and  their  affiliated  producer 
Jiaxing  Brother  Standard  Part  (Co.,  Ltd., 
(collectively  "RMB/lFl  (Croup”) 
submitted  rebuttal  comments  on 
Petitioner’s  ministerial  error  allegations. 

Before  the  Department  could  take 
action  on  the  alleged  ministerial  errors. 
RMB/IFI  (Croup  filed  a  summons  and 
comi)laint  with  the  D.S.  (Court  of 
International  Trade  (“(CIT”)  t:hallenging 
the  Final  Results,  which  vested  the  (CIT 
wi  thj  nri.sdiction  over  the  administrative 
proceeding.^  On  December  28.  2012,  the 
(CIT  granted  tlie  Dejiartment  leave  to 
jinhlish  amended  final  results  to  correct 
certain  ministerial  errors.  * 

Scope  of  the  Order 

The  merchandi.se  covered  by  the  order 
is  steel  threaded  rod."*  Steel  threaded 
rod  is  certain  threaded  rod,  bar,  or 
studs,  of  carbon  cptality  steel,  having  a 
solid,  circular  cro.ss  section,  of  any 
diameter,  in  any  straight  length,  that 
have  been  forged,  turned,  cold-drawn, 
cold-rolled,  machine  straightened,  or 
otherwise  cold-finished,  and  into  which 
threaded  grooves  have  been  ajiplied. 
Certain  steel  threaded  rod  subject  to  the 
order  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (“HT.Sl]S”)at 


'  Siu‘  disliiin  Staal  TItraiidad  ttoit  l^’r(>nl  Ihi- 
Paopta's  Itaputilic  of  China:  Pinal  llnsiills  anil  Pinal 
Pailial  Itascission  of  Anliilninping  Duty 
Ailminislraliva  liaviinv:  2(11(1-201 1.  77  I'  K  87332 
(N()V  (!iiil)i!r  0.  2012)  f  Pinal  liasnlls"). 

-  Saa  Zenith  Ptecs.  dorp.  v.  ( 'nileit  Slates.  884 
F.2(l  558.  .581-82  (Fed.  Cir.  1!I8>I). 

‘  See  liaxini’  tirolher  Paslener  Co..  t.Ut.  v.  ( ’nileit 
.S7(;/(!.s-.  Courl  No.  12-00384  (Cl.  (ni  l  I'mde 
l)(!(:(!ml)i!r  28.  2012)  (ordcir  granting  ihe  Di^parlinent 
leave  to  pniilish  anuntded  iinal  residts  correcting 
ministerial  errors  no  later  than  F'ehrnarv  1. 2013). 

See  Cerhhn  Steel  Threaded  Hod  from  the 
People's  Hepuhlie  of  China:  Notice  of  Anlidninpin<’ 
Daly  Order.  74  FK  171.54  (April  14,  2000). 


subheadings  7318.1  .'i..'j().'i1 , 

7318.1. 'j..5().''j(),  7318.1.')..'j()9(),  and 

7318.1. ').2()9.'i.  Although  the  HTSUS 
subheading  is  jirovided  for  convenience 
iiiid  customs  purpo.ses,  the  written 
descrijition  of  the  merchandise  is 
dispositive.'’ 

Amended  F'inal  Results 

.Section  7.51(11)  of  the  Tariff  Act  of 
1930,  as  amended  (“the  Act”),  defines 
“ministerial  error”  as  including  “errors 
in  addition,  subtraction,  or  other 
arithmetic  function,  clerical  errors 
resulting  from  inact:unite  copying, 
duplication,  or  the  like,  and  any  other 
tyjie  of  unintentional  error  which  the 
administering  authority  considers 
ministerial."  After  analyzing  Petitioner 
and  RMB/lFl  Grouji’s  comments,  we 
have  determined,  in  accordance  with 
.section  7.51  (li)  of  the  Act  and  19  CFR 
351.224(e),  that  we  made  certain 
mini.sterial  errors  in  the  final  results 
with  resjiect  to  our  calculation  of  freight 
and  brokerage  tdiarges,  as  well  as  not 
including  the  cost  of  packing  labor  for 
RMB/IFI  Crou]).'* 

For  a  detailed  discussion  oftlie.se 
ministerial  errors,  as  well  as  the 
Department’s  analysis  of  these  errors, 
see  Ministerial  Errors  Memo.  In 
;iccord;mce  with  section  751  (li)  of  the 
Act  and  19  CFR  351.224(e),  we  are 
amending  the  Final  Results  of  this 
iidministrative  review  of  certain  steel 
threaded  rod  from  the  PRC.  The 
dumping  margins  for  the  jieriod  of 
review  for  the.se  amended  final  results 
are  as  follows: 


Exporter 

Weighted-av¬ 
erage  margin 
(percent) 

RMB  Fasteners  Ltd.,  and  IFl 

&  Morgan  Ltd.  (“RMB/IFI 

Group”)  . 

21.15 

PRC-wide  Entity  . 

206.00 

These  amended  final  results  and 
notice  are  issued  and  jnihlislied  in 
accordance  with  sections  751(h),  and 
777(i)(l)  of  the  Act.  and  19  CFR 
351.224(e). 

Datod:  )aiuiary  14.  2013. 

Paul  Piqiiado, 

Assistant  Sacralarv  for  Import 
Administration. 

|FR  Doc.  2(li:i-(ni77  Filwl  1-18-13;  8:45  am| 
BILLING  CODE  3510-DS-P 


’•See  Miaiuirandum  Ui  I’aiil  I’icpiado.  Irom 
Cliiistiaii  Marsh,  regarding  ".Sw'.ond  Ai)lidum|)ing 
;\dmiiiistralivi!  Raviow  of  Carlain  .SUHil  Throadod 
Rod  from  Iho  l’(!opio's  R(!pid)li(:  of  Cliina: 
Minislorial  Frror  Momorandiiin.  "  datod 
concuiTontiv  with  this  nolico  ("Ministorial  FJrrors 
Momo"). 

’•See  Ministorial  Frrors  Momo. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Availability  of  Seats  for  the  Monterey 
Bay  National  Marine  Sanctuary 
Advisory  Council 

agency:  OITico  ol  National  Marino 
Sanctnarios  (ONMS),  National  Ocean 
.Siii'vico  (NOS),  National  Oceanic  and 
Atmos])heric  Administration  (NOAA), 
l)(!])artinent  of  Commerce  (DOC). 

ACTION:  Notice  and  reqiHKst  for 
applications. 

SUMMARY:  The  ONMS  is  seeking 
ap|)lications  for  the  following  vacant 
.seats  on  the  Monterey  Bay  National 
Marine  Sanctuary  Advisory  Council: 
Agriculture  (1),  Busines.s/Industry  (1), 
and  Education  (1).  A])])licants  are 
chosen  based  u])on  their  particular 
expertise  and  exjjerience  in  relation  to 
the  seat  for  which  they  are  applying; 
community  and  professional  affiliations; 
])hilosophv  regarding  the  prot(K;tion  and 
management  of  marine  resources;  and 
possibly  the  length  of  residence  in  the 
area  affected  by  the  .sanctuary. 

Ap])licants  who  are  chosen  should 
ex])ect  to  serve  until  February  2018. 
DATES:  Applications  are  due  by 
February  15. 2013. 

ADDRESSES:  Application  kits  may  he 
obtained  from  90  Pacific  .Street,  Bldg. 
455A,  Monterey,  CA,  93940  or  online  at 
hH})://niont(;wvhciv.no(i(i.gov/. 
(-ompleted  a])])lications  should  hi;  .sent 
to  the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jaccjueline  .Sommers,  99  Pacific  .Street. 
Bldg.  455A,  Monterev,  CA.  93940.  (831) 
047-4200, 

Jacqueline.sommei's@no(m.gov. 

SUPPLEMENTARY  INFORMATION:  The 

MBNM.S  Advisory  (kjuncil  is  a 
community-based  group  that  was 
established  in  March  1994  to  a.ssure 
continued  public  ])articipation  in  the 
management  of  the  .Sanctuary.  .Since  its 
establishment,  the  Advi.sorv  Council  has 
])layed  a  vital  role  in  decisions  affecting 
the  .Sanctuary  along  the  central 
(California  coast. 

The  Advisory  Council’s  twenty  voting 
membcM's  r(;])resent  a  variety  of  local 
user  groujjs,  as  well  as  the  general 
public,  ])lns  seven  loc:al,  state  and 
federal  governmental  juri.sdictions.  In 
addition,  the  respective  managers  or 
superintendents  for  the  four  California 
National  Marine  .Sanctuaries  ((Channel 
Islands  National  Marine  .Sanctuary, 
("ordell  Bank  National  Marine 
.Sanctuary,  Culf  of  the  Farallones 
National  Marine  .Sanctuarv  and  the 


Monterey  Bay  National  Marine 
.Sanctuarv)  and  the  Elkhorn  .Slough 
National  Estuarine  Research  Reserve  sit 
as  non-voting  members. 

Four  working  groujjs  sup])orl  the 
Advisory  (Council:  The  Re.search 
Activity  Panel  (“RAP”)  chaired  by  the 
Re.search  Represtmtative.  the  .Sanctuary 
Education  Panel  (“SEP”)  chaired  by  the 
Education  Re])re.sentative,  the 
(Conservation  Working  Croup  (“C.WCi”) 
chaired  by  the  (Con.servation 
Rej)resentative,  and  the  Business  and 
Tourism  Activity  Panel  (“BTAP”)  co¬ 
chaired  by  the  Busine.s.s/lndu.stry 
Representative  and  Tourism 
Representative,  each  dealing  with 
matters  concerning  research,  education, 
con.servation  and  human  use.  The 
working  groups  are  com])o.sed  of  experts 
from  the  aj)j)ropriate  fields  of  interest 
and  meet  monthly,  or  bimonthly, 
serving  as  invaluable  advisors  to  the 
Advisory  Council  and  the  .Sanctuary 
.Su])erintendent. 

'I’he  Advi.sorv  (Council  represents  the 
coordination  link  between  the 
.Sanctuary  and  the  state  and  federal 
management  agencies,  user  groups, 
researchers,  educators,  policv  makers, 
and  other  various  groups  that  hel))  to 
focus  efforts  and  attention  on  the  central 
(California  coastal  and  marine 
ecosystems. 

The  Advisory  (Council  functions  in  an 
advisory  capacity  to  the  .Sanctuary 
.Suj)orintendent  and  is  in.strumental  in 
hel])ing  develop  policies,  program  goals, 
and  identify  education,  outreach, 
research,  long-term  monitoring,  resource 
prot(;ction,  and  revenue  enhancement 
priorities.  The  Advisory  (Council  works 
in  concert  with  the  .Sanctuary 
.Su})erintendent  by  keeping  him  or  her 
informed  about  issues  of  concern 
throughout  the  .Sanctuary,  offering 
recommendations  on  sjjecific  issues, 
and  aiding  the  Superintendent  in 
achieving  the  goals  of  the  .Sanctuarv 
])rogram  within  the  context  of 
California’s  marine  programs  and 
])olicie.s. 

Authority:  10  ll..S.(;.  14.31,  cl  s(!(|. 

(iMulcral  Doinostic  Assistance  (Catalog 
Nuinl)cr  11.42!)  Marine  .Sanctuarv  Program) 

Daniel  ).  Hasta, 

Diivclor,  Offica  of  Nulional  Moriiu; 
SonctiKirios,  Notioiuil  Ocoon  Son’ico. 
Ndtionol  Ocoonic  and  Atmosplioric 
Adniinislrotion. 

II  K  Doe.  201  :)-U0!);):t  Filed  l-1K-i:i:  ami 

BILLING  CODE  3510-NK-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC448 

Fisheries  of  the  South  Atlantic; 
Southeast  Data,  Assessment  and 
Review  (SEDAR);  Public  Meetings 

agency:  National  Marine  Fisheries 
.Service  (NMF.S).  National  Octumic  and 
Atmospheric  Administration  (NOAA), 
(Commerce;. 

ACTION:  Notice  of  SEDAR  32  Data 
Workshop  for  South  Atlantic  gray 
triggerfish  [Balistos  raprisciis)  and 
blueline  tilefi.sh  ((Jdiilolatihis  microps). 

SUMMARY:  The  .SEDAR  32  as.sessments  of 
the  .South  Atlantic  stocks  of  gray 
triggerfish  and  blueline  tilefish  will 
consist  of:  a  Data  Worksho]i:  a  series  of 
Assessment  Webinars;  and  a  Review 
Workshoj).  .See  SUPPLEMENTARY 
INFORMATION. 

DATES:  The  .SEDAR  32  Data  Workshoj) 
will  be  held  from  1  j).m.  on  February  11. 
2013  until  1  j).m.  on  F’ebruarv  15,  2013; 
the  Assessment  Webinars  and  Review 
Workshoj)  dates  and  times  will  j)ublish 
in  a  sub.secjuent  issue  in  the  Federal 
Register.  See  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES: 

Molding  (iddross:  The  .SEDAR  32  Data 
Workshoj)  will  be  held  at  the  (irowne 
Plaza  Hotel,  4831  Tanger  Outlet 
Boulevard,  North  Charleston,  .S(]  2!)418; 
telephone:  (843)  744-4422. 

SEDAB  (iddross:  4055  Faber  Place 
Drive.  .Suite  201,  N.  Charleston,  SC 
29405. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Bvrd,  .SEDAR  Coordinator:  telej)hone: 
(843)  571-4300  or  toll  free:  (800) 
SAFMC-IO;  fax:  (843)  709-4520;  email: 
lidi(i.bvrd@s(i  fine. not. 

SUPPLEMENTARY  INFORMATION:  The  Culf 
of  Mexico,  .South  Atlantic,  and 
Caribbean  Fishery  Management 
(Councils,  in  conjunction  with  NOAA 
Fisheries  and  the  Atlantic  and  (hilf 
.States  Marine  Fisheries  (iommissions 
have  imj)lemented  the  .Southeast  Data, 
A.ssessment  and  Review  (.SEDAR) 
j)roce.ss.  a  multi-stej)  method  for 
determining  the  .status  offish  stocks  in 
the  .Southeast  Region.  .SEDAR  is  a  three 
stej)  j)roces.s  including:  (1)  Data 
Workshoj);  (2)  Asse.ssment  Process 
utilizing  webinars:  and  (3)  Review 
Workshoj).  'fhe  j)roduct  of  the  Data 
Workshoj)  is  a  data  rej)ort  which 
compiles  and  evaluates  j)otential 
datasets  and  recommends  which 
datasets  are  aj)j)roj)riate  for  a.sse.ssment 
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analyses.  The  jirodiict  of  the  A.ssessnient 
l’ro(:(!ss  is  a  stock  assessment  rciport 
which  (le.scrihes  the  fislnu  ies.  evaluates 
the  status  of  the  stock,  estimates 
biological  henchmarks.  j)roiects  future 
population  conditions,  and  recommends 
research  and  monitoring  needs.  The 
assessment  is  independently  peer 
reviewed  at  the  Review  Workshop.  The 
j)rodnct  of  the  Review  Workshop  is  a 
r.onsensus  Summary  documenting 
j)anel  opinions  r(;garding  the  strengths 
and  w(!aknes.ses  of  the  stock  as.sessment 
and  input  data.  Partici])ants  for  SRDAR 
Workshoj)S  are  appointed  hv  the  Gulf  of 
Mexico.  South  Atlantic,  and  Caribbean 
Fishery  Management  (k)imcils  and 
NOAA  Fi.sheries  Southeast  Regional 
Office  and  Southeast  Fisheries  Science 
Center.  Participants  include:  data 
collectors  and  database  managers;  .stock 
assessment  scienti.sts.  biologists,  and 
re.searchers;  constituency 
rej)re.sentatives  including  fishermen, 
environmentalists,  and  non¬ 
governmental  organizations  (NCX)s): 
international  exj)erls;  and  staff  of 
(Councils,  Commissions,  and  state  and 
federal  agencies. 

The  items  of  di.scussion  in  the  Data 
Workshop  agenda  are  as  follows; 

1 .  An  as.se.ssment  data  set  and 
associated  documentation  will  1)(! 
developiul. 

2.  Partici])ants  will  (ualuate  all 
available  data  and  select  a])pro])riate 
.sources  for  |)roviding  information  on 
life  historv  charact(;ri .sties,  catch 
.statisli(;s,  discard  estimates,  length  and 
age  composition,  and  fishery  de])endent 
and  fishery  ind(!|)endent  measures  of 
stock  abundance,  as  specified  in  the 
Tcii'ins  of  Refenmce  for  the  workshojj. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
luifore  this  group  for  di.scussion.  those 
issues  may  not  he  the  subject  of  formal 
action  during  this  meeting.  Action  will 
he  re.stricted  to  those  issues  sjjecifically 
identified  in  this  notice  and  any  issues 
arising  after  j)uhlication  of  this  notice 
that  reepiire  eimirgencv  action  under 
section  3().')(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  intent  to  take  final  action 
to  address  tin;  emergency. 

Spe(;ial  Acconiinodatinns 

The.se  meetings  are  physically 
acc(;.ssihle  to  peoj)le  with  disabilities. 
Retpiests  for  auxiliary  aids  should  he 
directed  to  the  council  office  (.see 
ADDRESSES)  (3)  days  i)rior  to  the 
meeting. 

Note:  riio  tim(;s  and  .s(;(]U(!iu;(;  spcjcilied  in 
tlii.s  agenda  are  sntjjecl  to  cliangc;. 


Dated:  jaiuiarv  Ki,  201  :t. 

Tracey  L-  Thnmp.sDn, 

Acting’  Dapiitv  Director.  Olfit.a  of  Siisldinahla 
Fisharios.  Nalioiuil  Mdrina  Fisharias  Sarvicc. 
II'R  Uoi;.  2()i;t-(U  12H  l•'ilc!(l  I-IB-Ci;  «:4.S  iim| 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC454 

New  England  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  y\dmini.stration  (NOAA), 
Commerce. 

ACTION:  Notice:  i)uhlic  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Ct)uncil)  is 
scheduling  a  public  meeting  of  its 
Monkfish  (]ommittee  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recomm(;ndations  from  this  group  will 
he  brought  to  the  full  (a)um:il  for  formal 
consideration  and  action,  if  a])pro])riale. 
DATES:  This  me(;ting  will  he  held  on 
riinrsday,  February  7,  201.3  at  0  a.m. 
ADDRESSES:  The  meeting  will  he  held  at 
the  Hotel  Providence,  130  Mathewson 
Street,  Providence,  R1  ()20()3:  t(;le])hone: 
(401)  801-8000;  fax:  (401)  732-9300. 

Council  (uldn^ss:  New  England 
Fishery  Management  ("oimcil.  .'50  Water 
Street,  Mill  2,  Newl)urv])ort,  MA  OlO.'lO. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
).  Howard.  Executive  Director,  New 
England  Fishery  Management  Council; 
tele])hone:  (‘178)  40.‘5-0402. 
SUPPLEMENTARY  INFORMATION:  The 
Monkfish  Oversight  Committee  will 
review  the  report  of  the  Monkfish 
Advisory  Panel’s  (aniiarv  0th  meeting, 
and  consider  finalizing  its 
nicommendations  on  the  range  of 
alternatives  in  Amendment  0  ])ertaining 
to  modifications  to  the  current 
management  sy.stem  based  on  davs-at- 
sea  (DAS)  and  trip  limits.  These  changes 
may  include  adoption  of  a  DAS  leasing 
program,  and  in  that  context,  the  NMFS 
Regional  Office  .staff  will  give  a 
presentation  on  tin;  DA.S  leasing 
program  ado])ted  in  the  Northeast 
Multispecies  Fishery  Management  Plan. 
The  (;ommitt(;i;  will  meet  in  closed 
session  at  the  end  of  the  meeting  to 
review  applications  to  fill  two  vacant 
seats  on  the  Advisory  Panel. 

Although  non-emergency  i.ssues  not 
contained  in  this  agenda  may  come 
before  this  grouj)  for  discu.ssion,  tho.se 


i.ssues  may  not  he  the  subject  of  formal 
action  during  this  meeting.  Action  will 
he  re.stricted  to  those;  issues  .s])ecificallv 
listed  in  this  notice  and  any  i.ssues 
arising  after  publication  of  this  notice 
that  recpiire  emergency  action  under 
s(;ction  3().'5(c)  of  the  Magnuson-Stevens 
Act.  provided  the  public  has  been 
notified  of  the;  Council’s  intent  to  take 
final  action  to  addr(;.ss  the  (;mergency. 

Special  Accommodations 

This  meeting  is  physically  acce.ssihle 
to  peo])le  with  disabilities.  Reepie.sts  for 
sign  language  inter])retation  or  other 
auxiliary  aids  should  he  directed  to  Paul 
).  Howard,  Executive  Director,  at  (978) 
4(i.'5-()492.  at  least  .1  days  ])rior  to  the 
meeting  date. 

Authority:  10  IL.S.C.  1801  cl  sm]. 

Dated:  |aiuiarv  10.  2()i:5. 

Trac:i;y  L.  Thompson, 

Aclinc  Dcpdty  Director.  Office  of  Sdslaiddble 
Fisheries.  X’dtional  Midine  Fisheries  Service. 

II  K  Hoc.  2()i:;-()M2‘l  I'iliHl  l-l«-i:t:  am| 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XC447 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 
S(;rvic(;  (NMFS),  National  Oceanic  and 
Atmosjiheric  Administration  (NOAA), 
Commerce. 

ACTION:  Meetings  of  the  North  Pacific 
Fishery  Management  Council  and  its 
advi.sorv  committees. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings.  Fehruarv  (5-12.  2013  in 
Portland.  OR. 

DATES:  The  meetings  will  he  held  on 
W(;dne.sday,  February  (5,  2013  through 
Tuesday.  Fehruarv  12,  2013.  .See 
SUPPLEMENTARY  INFORMATION  for  spcic.itu: 
dat(;.s  and  times. 

ADDRESSES:  'rhe  meetings  will  Ik;  held  at 
the  Ilen.son  Hotel,  300  .SW  Uroadwav, 
Mayfair  Ballroom,  Portland,  OR. 

Council  address:  North  Pacific 
Fishery  Management  Council.  (iO.I  W. 
4th  Avenue,  .Suite  30(5,  Anchorage,  AK 
00.'5()l-22.'52. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Witherell,  Council  .staff; 
telephone:  (907)  271-2809. 
SUPPLEMENTARY  INFORMATION;  The 
Council  will  l)(;gin  its  plenary  session  at 
8  a.m.  on  Wedne.sdav.  Fehruarv  (5 
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continuing  through  Tne.sday,  Fohruary 
12,  2013.  The  .Sciontific  Stati.stical 
Comnhttoo  (.SSC)  will  begin  at  8  a. in.  on 
Monday,  Fohruary  4  and  continuo 
through  VVodnosilay,  Fohrnary  (i,  the 
(ionncil’s  Advi.sory  Fanol  (AF)  will 
hogin  at  8  a. in.  on  Tuesday,  Fehrnarv  .'5 
and  continue  through  Saturday, 

Fehrnarv  0.  The  Ecosystem  (ionuuittee 
will  meet  Fehrnarv  .'5,  Iroiii  8:30  a.m.  to 
12:30  p.m.  The  Enforcement  (Committee 
will  meet  1  p.m.  to  ,'5  p.m.  (1’).  All 
meetings  are  open  to  the  public,  except 
executive  sessions. 

(Council  PleimiY  Sossion:  The  agenda 
for  the  Council's  plenary  session  will 
include  the  following  i.ssues.  The 
(Council  may  take  ajipropriate  action  on 
any  of  the  issues  identified. 

1.  Executive  tliriictor’s  Report 
(including  .status  re])ort  on  stock 
structure  workshop;  recent  legislation 
regarding  Amendment  80  ami  American 
Fisheries  Act  (AFA)  ve.ssels): 

NMFS  Management  Rejiort  (including 
NOAA  Report  on  Deep  Sea  (ioral 
Strategic  Flan,  update  on  coral 
petition  listing,  update  on  observer 
program) 

ADF8tC  Re]K)rt 
NOAA  Enforcement  Re])ort 
United  States  Coast  Ciiard  (lISfiC) 
Rejiort  (Report  on  Aleutian  Island 
Risk  Assessment) 

United  States  Fish  &  Wildlife  Service 
(USFWS)  Report 
International  Facific  Halibut 
(Commission  (IFHC)  Report 
Frotected  Sjiecies  Rejiort  (Rejiort  on 
.Steller  Sea  Lion  (SSL)  Environmental 
Impact  Statement  (EIS);  action  as 
necessary) 

2.  Habitat  Issues:  Final  action  on 
Habitat  Area  of  Farticular  (Concern 
(HAFC) — Skate  egg  concentration  areas; 
Review  discu.ssion  jiaper  on  Bristol  Bay 
red  king  crab. 

3.  (ji’oundfish  Issues:  Discussion 
j)a])er  on  crab  hycatch  limits  in  Bering 
Sea  Aleutian  Island  (BSAI)  groiindfish 
fisheries;  Initial  review  of  BSAI  Flatfish 
Sjiecifications  Flexibility.  (3’);  Initial 
review  of  Gulf  of  Alaska  (GOA)  Facific 
cod  sideboards  for  Freezer  Longliuers 
(FFL);  Initial  review  of  AFA  Vessel 
Replacement  (COA  Sideboards. 

4.  (COA  Trawl  Issues;  Discussion 
jiaper  on  (Central  (Ciilf  of  Alaska  ((CCCOA) 
Trawl  Economic  Data  (Collection: 
Discussion  paper  on  (C(C()A  Trawl  Catch 
Shares;  Review  and  discuss  Western 
GOA  i.ssues  and  discuss  next  stejis. 

.'i.  BSAI  (Crab  Issues:  Final  Action  on 
BSAI  Crab  Right  of  First  Refu.sal  (RCFR): 
Initial  review  of  BSAI  (Crab  active 
participation  requirements.  Discussion 
paper  on  BSAI  Crab  Cooperative 
l^rovisions  for  Crew. 


(i.  Miscellaneous  Lssiies:  Discussion 
paper  on  the  definition  of  a  Fishing 
Guide;  NMFS  di.scussion  jiajier  on 
Halihut/Sahlefish  Individual  Fishing 
Quota  (IFQ)  leasing  jirohihition.  (T) 

7.  Staff  Tasking:  Review  (Committees 
and  tasking. 

The  SS(C  agenda  will  include  the 
following  i.ssues: 

1.  Discu.ssion  jiaiieron  Bristol  Bay  Red 
King  crab 

2.  Bering  Sea  Flatfish  Specifications 
Flexibility 

3.  AFA  Ves.sel  Replacement  (COA 
Sideboards 

4.  CCCOA  Trawl  Economic  lOata 
(Collection 

BSAI  (Crab  ROFR 
(i.  BSAI  Crab  ai;tive  participation 

The  Advisory  Fanel  will  address  mo.st 
of  the  same  agenda  issues  as  the  (Council 
except  B  rejiorts.  The  Agenda  is  subject 
to  change,  and  the  late.st  version  will  he 
])o.sted  at  http:// 

\v\v\\’.(il(isk(ifishHri(^s.no(i(i.gov/npfn](:/. 

Although  non-emergency  i.ssues  not 
contained  in  this  agenda  may  come 
before  the.se  groups  for  discu.ssion,  tho.se 
issues  may  not  he  the  subject  of  formal 
action  during  these  meetings.  Action 
will  he  restricted  to  those  issues 
specifically  listed  in  this  notice  and  anv 
issues  arising  after  ])uhlication  of  this 
notice  that  reijuire  emergency  action 
under  section  3().'i(c)  of  the  Magnuson- 
Stevens  Fishery  (Con.servation  and 
Management  Act.  provided  the  public 
has  been  notified  of  the  (Council’s  intent 
to  take  final  action  to  address  the 
emergeni:y. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  jieople  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  he  directed  to  Gail  Bendixen  at 
(907)  271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

UalcHl:  lanuarv  Ki.  2013. 

Tracey  L.  Thompson, 

Acling  [)(!j)iit\’  Director.  Officf^  of  Sustdinahlo 
Fisharios,  National  Marina  Fisharias  Sarvica. 
Il’K  Doc.  2(U:i-(U  127  Kikul  1-l»-i:i;  K:4.'>  ami 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Business  Board;  Notice  of 
Federal  Advisory  Committee  Meeting; 
Correction 

agency:  DoD. 

action:  Meeting  notice;  correction. 


summary:  On  December  31,  2012  (77  FR 
77040),  the  Department  of  Defense 
jmhlished  a  notice  announcing  a 
meeting  of  the  Defense  Busine.ss  Board. 
Under  the  provisions  of  the  Federal 
Advisory  (Committee  Act  of  1972  (.'i 
U.S.C.,  Aiipendix,  as  amended),  the 
Government  in  the  Sunshine  Act  of 
1970  (.1  U.S.G.  .'I.'j2l).  as  amended),  and 
41  GFR  102-3. 1.10,  the  Department  of 
Defense  announces  that  the  meeting 
time,  meeting  location,  and  agenda  liave 
changed.  All  other  information  in  the 
December  31. 2012  noti{:e  remains  the 
.same. 

DATES:  The  ])uhlic  meeting  of  the 
Defense  Business  Board  will  he  held  on 
Thursday,  )anuarv  24,  2013.  The 
meeting  will  now  begin  at  8:4.1  a.m.  and 
end  at  10:30  a.m. 

ADDRESSES:  Room  3D.1.17  in  the 
Fentagon,  Wa.shington.  DG. 

Purpose  of  the  Meeting:  At  this 
meeting,  the  Board  will  deliberate  the 
findings  and  draft  recommendations 
from  “Employing  Our  Veterans  Fart  II: 
Review  of  Filot  Transition  Goal  Flans 
Success  Frogram”  and  “Taking 
Advantage  of  Opportunities  for 
(Commercial  Satellite  (Communications 
Services”  Task  (Crouj)  Studies.  The 
Board  will  also  hear  an  ujidate  from  the 
Task  Group  “Ajijilying  Best  Business 
Fractices  for  (Corporate  Ferforniance 
Management  to  DoD.” 

Meeting  Agenda 

8:4.1  a.m. -10:30  a.m.  Task  Group 

Outhriefs,  Board  Deliberations  and 
Update 

“Employing  Our  Veterans  Part  II: 
Ileview  of  Pilot  Transition  Goal 
Plans  Success  (GPS)  Program” — 
Outbrief 

‘‘Taking  Advantage  of  Opportunities 
for  Gonunercial  Satellite 
Gonununications  Sendees” — 
Outbrief 

“Applying  Best  Business  Practices  for 
Gorporate  Performance 
Management  to  DoD” — Update 

Public’s  Accessibility  to  the  Meeting: 
Fursuant  to  .1  U.S.(C.  .1.12h  and  41  GFR 
102-3.140  through  102-3.105,  and  the 
availahilitv  of  space,  this  meeting  is 
open  to  the  public.  Seating  is  limited 
and  is  on  a  first-come  basis.  All 
menihers  of  the  public  who  wi.sh  to 
attend  the  public  meeting  must  contact 
Ms.  Dehora  Duffv  at  the  numher  listed 
in  this  notice  no  later  than  noon  on 
Wednesdav,  )anuarv  10  to  regi.ster  and 
make  arrangements  for  a  Fentagon 
escort,  if  nece.ssarv.  Fuhlic  attendees 
requiring  e.scort  should  arrive  at  the 
Fentagon  Metro  Entrance  with  sufficient 
time  to  complete  .security  screening  no 
later  than  8:15  a.m.  on  january  24.  To 
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(:oinj)lele  security  screening.  |)lease 
come  prejjared  to  present  two  lorins  of 
identification  and  one  must  l)e  a 
pictured  identification  card. 

FOR  FURTHER  INFORMATION  CONTACT:  I’lie 
Board’s  Designated  Imderal  Ollicer  is 
I’hvllis  Ferguson.  Defense  Business 
Ifoard.  1155  Defense  Bentagon,  Room 
5B1()«8A.  VVasliington.  DC:  20301-1 155, 
]^hyllis.F(^r<>iison@()S(i.mil,  703-005- 
7503.  For  meeting  information  please 
contact  Ms.  Debora  Duffy,  Defense 
Business  Board,  1155  Defense  l\;ntagon. 
Room  5B1088A.  Washington.  Dfi 
20301-1 1 55,  D(ibora.Dnff\'@()sd.mil, 
(703)007-2108. 

Dat(Ht:  lamiarv  1.5.  2013. 

Aaron  Siogol, 

Allnriuita  OSD  lu'doral  lictiislcr  Liaison 
Officer.  Di'partnunil  oj  DnU-nsn. 

II'K  Doc.  2()13-{)U)K7  Filcil  l-lH-13:  «:4.i  am| 
BILLING  CODE  5001-06-P 

DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Notice 

agency:  Defense  Nuchiar  Faciliti(;s 
.Safety  Board. 

action:  Notice  of  Public  Meeting  and 
I  tearing. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  “Ciovernment  in  the  .Sunshine  Act” 
(5  II..S.(;.  552h).  and  as  authorized  by  42 
l)..S.C].  22801).  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  .Safetv 
Board’s  (Board)  public  meeting  and 
hearing  de.scrihed  below.  The  Board 
invites  any  interested  persons  orgrouj)s 
to  present  any  comments,  technical 
information,  or  data  concerning  safety 
issues  related  to  the  matters  to  he 
considered. 

TIME  AND  DATE  OF  MEETING:  Se.ssioil  I: 

1:00  p.m.-5:30  p.m..  March  14,  2013: 
.Session  II:  7:00  ]).m.-0:00  j).m..  March 
14.  2013. 

PLACE:  Amarillo  Civic  Center.  401  .S. 
Buchanan  .Street.  Amarillo,  Texas 
79101.  The  Board  will  convene  the 
hearing  in  the  Regency  Room  which  is 
accessible  from  Entrance  4  on  the 
john.son  .Street  side  of  the  Civic  Center. 
STATUS:  Open.  While  the  Covernment  in 
the  Sun.shine  Act  does  not  re(]uire  that 
the  scheduled  discussion  he  conducted 
in  a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  S|)ecific 
case  furthers  the  ])uhlic  interests 
underlying  both  the  Covernment  in  the 
.Sunshine  Act  and  the  Board’s  enabling 
legislation. 

MATTERS  TO  BE  CONSIDERED:  In  Se.ssioil  1 
of  this  public  meeting  and  hearing,  the 
Board  will  receive  testimonv  from  the 


National  Nuclear  .Security 
Administration  (NN.SA)  and  its 
contractor  concerning  the  safety  culture 
at  the  Pantex  Plant.  Areas  of  impiiry 
will  include  identification  of  shortfalls 
in  the  Pantex  safety  culture,  |)otential 
impacts  that  a  flawed  safety  culture  may 
have  on  nuclear  explosives  operations, 
and  management  a|)proaches  to 
improving  safety  culture.  The  Board 
will  also  examine  the  status  of 
emergency  j)re|)aredne.ss  at  the  Pantex 
Plant.  The  Board  will  focus  on  plans 
and  capabilities  to  respond  to  a  site 
emergency,  demonstrated  performance 
in  drills  and  exerci.ses,  ami  preparation 
for  severe  events  resulting  from  natural 
j)henomena,  such  as  the  event  that 
occurred  at  the  Fukushima  Daiit;hi 
complex.  During  .Session  11,  the  Board 
will  receive  testimony  concerning  safety 
at  Pantex  defense  nuclear  facilities.  The 
Board  will  examine  issues  related  to 
nuclear  explosive  safety,  fire  ])rotection 
sy.stems,  and  facility  structures. 

FOR  FURTHER  INFORMATION  CONTACT: 

Debra  H.  Richard.son,  Depntv  General 
Manager.  Defense  Nuclear  Facilities 
.Safety  Board.  825  Indiana  Avenue  NW., 
Suite  700,  Washington,  DC  20004-2901. 
(800)  788-4018.  This  is  a  toll-free 
nnmher. 

SUPPLEMENTARY  INFORMATION:  Public 
participation  in  the  hearing  is  invited. 
The  Board  is  setting  aside  time  at  the 
end  of  each  session  of  the  hearing  for 
])resentations  and  comments  from  the 
public.  Reijuests  to  sjieak  mav  he 
submitted  in  writing  or  hv  telephone. 
The  Board  asks  that  commenters 
de.scnhe  the  nature  and  scope  of  their 
oral  pre.sentations.  Those  who  contact 
the  Board  prior  to  close  of  husiness  on 
March  11,  2013,  will  he  scheduled  to 
speak  at  the  session  of  the  hearing  most 
relevant  to  their  jire.sentations.  At  the 
beginning  of  .Session  1,  the  Board  will 
po.st  a  schedule  for  speakers  at  the 
entrance  to  the  hearing  room.  Anyone 
who  wishes  to  comment  or  provide 
technical  information  or  data  may  do  so 
in  writing,  either  in  lieu  of.  or  in 
addition  to,  making  an  oral 
])re.sentation.  'I'he  Board  Members  may 
(jue.stion  jiresenters  to  the  extent 
deemed  a])])ro|)riate.  Documents  will  he 
acce])ted  at  the  hearing  or  mav  he  sent 
to  the  Board’s  Washington,  DC  office. 
The  Board  will  hold  the  record  open 
until  Ajiril  15,  2013,  for  the  receipt  of 
additional  materials.  'Fhe  hearing  will 
he  presented  live  through  Internet  video 
streaming.  A  link  to  the  ])resentation 
will  he  available  on  the  Board’s  web  site 
(mvw’.dnfsh.oov).  A  transcript  of  the 
hearing,  along  with  a  DVD  video 
recording,  will  he  made  available  by  the 
Board  for  insjiection  and  viewing  hy  the 


])uhlic  at  the  Board’s  Washington  office 
and  at  DOE’s  public  reading  room  at  the 
DOE  Federal  Building,  1000 
Independence  Avenue  .SW.. 

Washington.  IX’,  20585.  The  Board 
sjiecificallv  reserves  its  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  meeting  and  hearing,  to 
recess,  reconvene,  postpone,  or  adjourn 
the  meeting  and  hearing,  conduct 
further  reviews,  and  otherwi.se  exercise 
its  power  under  the  Atomic  Energy  Act 
of  1954,  as  amended. 

llatiul:  laiuiarv  17.  2013. 

Pi;li;r  S.  Winokiir, 

(Jliairnuin. 

IFK  Doc.  20i:i-()12.5(>  Kilcd  ami 

BILLING  CODE  3670-01 -P 

DEPARTMENT  OF  EDUCATION 

SOCIAL  SECURITY  ADMINISTRATION 

Applications  for  New  Awards; 

Minorities  and  Retirement  Security 
Program 

agency:  Office  of  Postsec:ondary 
Education.  Department  of  Education; 
Office  of  Retirement  and  Disability 
Policy,  .Social  .Security  Administration. 
ACTION:  Notice. 

Ovorvinw  Informal  ion: 

Minorities  and  Retirement  .Security 
Program 

Notice  inviting  applications  for  new 
awards  for  fi.scal  year  (FY)  2813. 

Falalog  of  F(!(l(;ral  Domestic  Assislance 
((iFDA)  Numl)(!r:  34.4  14A. 

DATES:  A])])lications  Available:  January 
22,2013. 

Deadline  for  Tran.smittal  of 
Apjilications:  March  25,  2013. 

Deadline  for  Intergovernmental 
Review:  May  22,  2013. 

Full  Text  of  Announcement 
I.  f’ending  Opportunity  Description 

Pnr})osH  of  Program:  The  Minorities 
and  Retirement  Security  (MRS)  Program 
is  a  new  discretionary  grant  ])rogram 
jointly  administered  hy  the  United 
.States  Dejiartment  of  Educ:ation  (ED  or 
the  Department)  and  the  United  .States 
.Social  .Security  Administration  (.S.SA), 
The  MR.S  Program  will  provide  grants  to 
support  research  by  graduate  students  at 
selected  graduate  institutions  with  high 
proj)ortions  of  minority  and  low-income 
.students  (referred  to  in  this  notice  as 
Minority  Serving  Institutions  (MSls))  in 
the  areas  of  retirement  .security, 
financial  literai;y,  and  financial 
decisionmaking  (])ersonal  savings,  labor 
force  planning,  personal  debt,  etc.) 
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within  minority  and  low-income 
communities. 

SUPPLEMENTARY  INFORMATION:  SSA  will 
provide  the  grant  funds  and  will  share 
responsihilily  with  Idl  for  selecting 
nndewers  and  monitoring  the  funded 
projects.  ED  is  responsible  for 
administration  of  the  grant  comj)etition. 
making  the  grant  awards,  and 
monitoring  the  grantees'  com])liance 
with  ED’s  financial  re(|uirements. 

The  grantee  may  he  eligihh;  for 
funding  for  iij)  to  five  years,  depending 
u])on  performance  of  the  grantee  and 
hndget  con.straints  of  SSA  and/or  ED.  If 
funding  is  available  after  the  first  year. 
ED  will  make  continuation  awards  after 
considering  SSA’s  as.sessments  of  the 
grantees'  project  jn'ogress.  If  a  grantee 
receives  a  continuation  award  it  must 
continue  to  use  the  funds  to  supjwrt 
graduate  .students  who  conduct  research 
on  retirement  security,  financial 
literacy,  and  financial  decisionmaking 
within  minority  and  low-income 
communities.  An  institution  may  only 
receive  one  MRS  Program  award  in  anv 
given  fiscal  ycnir. 

Pvioritv,  Df^finitions,  and 
I{(;(]iur(mu;n1:  We  are  establishing  this 
|)riority,  the.se  dcifinitions.  and  this 
nujuirement  for  the  EY  2013  grant 
competition  and  any  suhscKpient  vear  in 
which  we  make  awards  from  the  list  of 
unfunded  apjilicants  from  this 
com|)etition.  in  accordance  with  .section 
437(d)(1)  of  the  General  Etlucation 
Provisions  Act  (GEPA),  20  IJ.S.G. 
1232(d)(1). 

AbsoIulH  Priority:  This  jiriority  is  an 
absolute  j)riority.  Under  34  GFR 
7.'5.10.'5(c)(3)  we  consider  onlv 
a])plications  that  meet  this  prioritv. 

This  j)riority  is:  Hoiironiont  Sociiritv, 
Pinancial  Literacy,  and  Financial 
Decisionmaking. 

Background: 

ED  has  partnered  with  the  SSA  to 
establish  the  MRS  Program  to  increa.se 
the  ca])acity  for  producing,  and  cpiality 
of,  ])uhli.shed  research  by  MSls  in  the 
areas  of  retirement  security,  financial 
literacy,  and  financial  decisionmaking 
within  minority  and  low-income 
communities.  These  grants  also  .seek  to 
exj)and  the  talent  j)ool  of  scienti.sts  and 
r(!searcher.s  from  M.Sls  who  are  prej)ar(!d 
to  conduct  rigorous  research  in  this 
area,  (wants  will  he  awarded  to  eligible 
MSls  that  are  conducting  re.search 
across  a  variety  of  relevant  discijjlines 
and  fields  (for  exam])le,  business, 
economics,  education,  human 
develo])ment,  jjolitical  science,  public 
policy,  iJsychology,  sociology,  and 
.statistics). 

Prioritv: 

The  pur})ose  of  this  program  is  to 
increase  the  number  of  researchers  at 


MSls  who  conduct  high  (piality 
r(!tiremenl  security  re.search  within 
minority  and  low-income  communities. 
Grantees  are  to  conduct  re.s(;arch  in  the 
areas  of  retirement  .security,  financial 
lit(!racy,  and  financial  det:i.sionmaking 
within  minority  and  low-income 
communities,  (hantees  are  expected  to 
produce  research  findings  for 
|)ul)lication,  and  to  submit  them  to  peer 
reviewed  journals  for  consideration. 
Chantees  are  akso  recpiired  to 
disseminate  their  research  findings 
through  published  j)aper.s  and 
conference  j)re.sentation.s.  or  such  other 
means  as  proposed  in  its  grant 
application.  The  grantee  may,  at  its 
discretion,  either:  Develo])  a  tool  or 
program  in  the  areas  of  retirement 
security,  financial  literacy,  and  financial 
decisionmaking  within  minority  and 
low-income  communities  and  evaluate 
the  efficacy  of  that  tool  or  program:  or 
may  evaluate  the  efficacy  of  an  existing 
tool  or  program  in  the  areas  of 
retirement  security,  financial  literacy, 
and  financial  decisionmaking  within 
minority  and  low-income  communities. 

Such  activities  must  he  principally 
conducted  by  graduate  .students  at  the 
grantee  MSI.  Faculty  at  tin;  grantee  MSI 
must  mentor  .students  doing  the 
res(!arch. 

Re.search  activities  may  inclmh;: 

1.  Em])irical  re.search  using  extant 
microlevel  data  to  docimumt  the 
r(!tirement  security  of  minorities  and  the 
early,  mid-life,  and  late-life  causes  of 
inaderpiate  retirement  income  among 
minority  and  low-income  households. 
Examj)les  of  extant  microlevel  data 
studies  where  the  focus  is  on  individual 
re.s]3ondent.s  (as  opposed  to 
organizations  or  groups)  that  may  he 
used  for  this  purpose  are  the  Health  and 
Retirement  Studv,  the  Survev  of 
Gonsumer  Finances,  the  Survev  of 
Program  Particijjation,  the  Cairrent 
Poj)ulation  Survey,  the  American  Life 
Panel,  the  Panel  Survey  of  Income 
Dynamics,  individual-level  databases 
maintained  by  the  National  Genter  for 
Education  Statistics,  and  other  large- 
.scale  individual-level  databases.  The 
surveys  listed  as  examples  have  public 
use  files,  which  are  subject  to  an 
expedited  Institutional  Review  Board 
(IRB)  review.  Apjdicants  using  other 
data  sources  mu.st  submit  their  pro])osed 
re.search  through  a  regular  IRB  review, 
which  may  take  longer.  IRB  reviews  are 
not  recpured  at  the  time  of  a])j)lication. 
However,  if  funded,  all  applicants  mu.st 
follow  their  IRB  review  ])rocedure.s. 

2.  Evaluation  of  pre-existing  or 
develojjinent  and  evaluation  of  original 
research-ha.sed  financial  literacy  and 
finam:ial  decisionmaking  interventions 
for  students  at  eligible  MSls,  especially 


minority  and  low-income  students. 
Interventions  may  include,  hut  are  not 
limited  to:  Gounseling;  workshops; 
j)uhlication.s:  or  jjrograms  on  effective 
money  management,  debt,  and  staving 
in  and  jiaying  for  college.  These 
interventions  may  include  behavioral 
economic  concepts  designed  to  teach 
students  how  to  make  o])timal  financial 
decisions. 

3.  Evaluation  of  pre-existing  or 
devcdopment  and  evaluation  of  original 
rescuirch-hased  financial  literacy  and 
financial  decisionmaking  interventions 
for  members  of  minoritv  and  low- 
income  communities,  including 
.students  at  po.stsecondary  institutions. 
Interventions  may  include,  hut  are  not 
limited  to:  (Counseling:  work.shops: 
publications:  adult  education  courses; 
or  other  programs  on  financial  literacy 
and  financial  decisionmaking,  debt 
management  and  reduction,  credit 
report  and  score  im))rovement.s,  and 
per.sonal  .savings  plans,  such  as  for 
retirement,  a  child's  education,  or  an 
(nnergency  fund.  These  interv«!ntions 
may  include  behavioral  economic 
concepts  designed  to  teach  members  of 
minority  and  low-income  communities 
how  to  make  oj)timal  financial 
d(!cisions. 

4.  Evaluation  of  ])re-exi.sting  or 
development  and  evaluation  of  original 
njsearch-hased  high  school  or  colhige 
curricula  for  minority  and  low-income 
.students  designed  to  improve  the.se 
.students'  financial  literacy  and  financial 
decisionmaking.  The  curricula  may  he 
designed  as  entire  courses  or  as  new 
modules  to  he  included  within  an 
already  existing  cour.se  (e.g.,  integrating 
financial  literacy  and  financial 
decisionmaking  topics  into  math, 
economics,  or  psychology  courses). 

Evaluation  of  jire-exi.sting  or 
development  and  evaluation  of  original 
njsearch-based  professional 
development  programs  on  financial 
literacy  and  financial  decisionmaking 
for  librarians,  social  workers, 
counselors,  and  others  working  in 
commnnity-hased  organizations  in 
minority  and  low-income  communities. 
These  programs  should  use  a  “train-the- 
trainer"  model  where  librarians,  social 
workers,  counselors,  and  others  are 
trained  in  financial  literacy  and 
financial  decisionmaking  issues 
germane  to  the  minority  and  low- 
income  communities  they  serve  so  that 
they  can  educate  tho.se  same 
communities  through  financial 
coun.seling.  literature,  .seminars,  or 
work.shops. 

(i.  (Ither  re.searc:h  projects  that  su])port 
activities  within  minority  and  low- 
income  communities  designed  to 
improve  financial  literacy  and  financial 
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decisionmaking  related  to  educational 
attainment,  labor  market  outcomes,  and 
retirement  security. 

Requirement:  Fach  ai)i)licant  must 
conduct  a  lit(!rature  nn  iew  that 
summarizes  current  research  and 
])ractice  sn))j)orting  the  signilicance  of 
its  project.  Fach  applicant  must  indicate 
whether  the  project  would  take  a  new 
direction  or  build  on  current  or  previous 
national.  State,  or  community  efforts 
that  have  shown  promise  of 
effei;tiveness. 

Diifinitions: 

Financidl  lUeracv  means  the  ability  to 
make  informed  judgments  and  to  tak(! 
effective  actions  regarding  the  current 
and  future  u.se  and  management  of 
money.  It  includes  the  ability  to 
understand  financial  choices,  })lan  for 
the  future,  spend  wi.sely.  and  manage 
the  challenges  associated  with  life 
events  such  as  a  job  loss,  saving  for 
retirement,  or  paying  for  a  child’s 
(iducation. 

(nii'H’.  fiiKtncictlddiicatorscoiincil.or}’/ 
fiimncial-Utenicv-ddfiniiion.html) 

(j’oof/  standing  means  the  status  of  a 
grantee  that  has  not  been  found  to  he  a 
significant  project  or  institutional  risk, 
as  indicated  by  FD's  risk  management 
review,  which  includes  an  a.s.ses.sment 
of  the  institution’s  FD  grant  j)roject, 
financial  standing,  audits,  and 
accreditation  agency  re|)orts. 

Low’-incoina  means  income  of  less 
than  .'it)  ])ercent  of  the  median 
household  income! — le.ss  than  .S31.2()()  in 
2011.  Clrantees  may  sugge.st  other 
measures  of  low  income  as  a])])ro])riate 
to  their  research  focu.s — for  instance. 
State-specific  levels  of  median 
household  income,  or  median  rural 
hoiKsehold  income.  These  measures 
must  h(!  derived  from  nationally 
recognized  sources  such  as  Federal 
.statistical  agencies  or  the  Census 
Bureau. 

Personal  debt  means  debts  that  are 
owed  as  a  result  of  purchasing  goods 
that  an!  consnmahle  or  do  not 
aj)preciate.  (www. investopedia.com/ 
terms/ c/consniner- 
del)t.asptt(txzz1  VvKdaidii) 

Personal  savings  means  savings  by 
households.  Personal  savings  etpials 
disposable  j)ersonal  income  minus 
sj)ending  for  consnm|)tion  and  interest 
|)ayments.  {www. teachmefinance.com/ 
Financial  Terms/persomd _saving.html) 

Personal  savings  rate  means  p(!rsonal 
.savings  as  a  percentage  of  disposable 
])(!r.sonal  income. 

Retirement  security  means  an 
individual’s  level  of  comfort  with  the 
resources  that  are  int(!nded  to  snp])ort 
such  individual  through  r(!tirement  and 
provide  a  standard  of  living  similar  to 
what  was  exp(!rienced  h(!fore  r(!tirement. 


(www.anmntydigest.com/retirement- 
seenrity/  definition] 

Waiver  of  Proposed  Rulemaking: 

Under  the  Administrative  Prot;(!dure  Act 
(.I  ll.S.d  .'i.13),  the  D(!])artment  generally 
offers  inter(!sted  parties  the  opportnnitv 
to  comment  on  proposefl  priorities, 
definitions,  and  reepurements.  Section 
437(d)(1)  of  CFPA,  however,  allows  the 
Secretary  to  exeinjit  from  rulemaking 
recpiirements,  regulations  gov(!rning  the 
fir.st  grant  competition  under  a  new  or 
substantially  revised  program  authority. 
This  is  the  first  grant  competition  for 
this  program  under  .section  111()(a)  of 
the  Social  Security  Act  (42  U.S.C,. 
131()(a))  and  therefore  (jnalifies  for  this 
exemjjtion.  In  order  to  ensure  timely 
grant  awards,  the  Secretary  has  d(!cided 
to  forego  public  comment  on  the 
jjrioritv,  definitions,  and  requirement 
under  section  437(d)(1)  of  CFPA.  This 
juiority,  definitions,  and  reejuirement 
will  apply  to  the  FY  2013  grant 
conqjetition  and  any  suhsecpient  year  in 
which  we  mak(!  awards  from  the  list  of 
unfunded  ajiplicants  from  this 
competition. 

Program  Authority:  Sv.v.Won  lll()(a)  of 
the  .Social  .Securitv  Act  (42  l)..S.C. 
1310(a)). 

Applicable  Regulations:  (a)  The 
Fducation  De])artment  (General 
Administrative  Regulations  (FDCAR)  in 
34  CFR  parts  74.  75,  77.  79,  80,  HI,  82, 
84.  80,  97,  98,  and  9‘).  (h)  The  Fducation 
Department  debarment  and  suspension 
regulations  in  2  CFR  jjart  348,'5.  (c)  The 
Social  Security  Admini.stration  program 
regulations  in  20  CFR  })arts  43.'5  and  437. 

II.  Award  Information 

Type  of  Award:  Discretionary  grants. 

Estimated  Available  Funds:  .$440,000. 

Estimated  Range  of  Awards:  $00,000- 
$120,000. 

Estimated  Average  Size  of  Awards: 
$90,000. 

Estimated  Number  of  Awards:  4. 

Note:  ED  and  S.SA  are  net  l)()iiiul  hy  any 
i!sthnati!s  in  lliis  notice. 

Project  Period:  l]|)  to  00  months. 

III.  Fligihility  Information 

1.  Eligible  Applicants:  Institutions  of 
high(!r  (ulncation  (IHFs)  that  currently 
are  grantees  under  one  of  the  following 
programs:  Strengthening  fli.storically 
lllack  Cradnate  Institutions  (llBCl) 
|84.t)3lB|;  Master’s  Degree  Programs  at 
fli.storically  Black  Colleges  and 
Universities  (HB(TJ)  |84.382C|; 
Promoting  Posthaccalaureate 
Opj)ortunitie.s  for  Hispanic  Americans 
(PPOHA)  184.031  Ml.  and  Ma.ster’s 
D(!gree  Programs  at  Predominantlv 
Black  Institutions  (PBl)  |84.382D|.  In 
atldition,  to  he  eligible  for  this  program. 


an  a])])lic:ant  mu.st  he  in  good  standing 
in  regard  to  its  other  grants  from  FD. 

2.  Cost  Sharing  or  Matching:  This 
program  does  not  retpiire  cost  sharing  or 
matching. 

IV.  Application  and  Suhmi.ssion 
Information 

1.  Address  to  Recpiest  Application 
Package:  Karen  Fpi).s,  U..S.  Departm(!nt 
of  fidneation,  1990  K  .Str(!et  NVV.,  Room 
0012,  Wa.shington,  DC  20000-8.'U0. 
T(!l(!])hone:  (202)  .'102-7774  or  by  email: 
karen.epps@ed.gov. 

If  you  use  a  telecommunications 
d(!vic:o  for  the  deaf  (TDD)  or  a  text 
telephone  (TTY),  call  the  Federal  Relay 
.Service  (FR.S).  toll  free,  at  1-800-877- 
83.3‘). 

Individuals  with  disabilities  can 
obtain  a  copy  of  the  application  ])ackage 
in  an  accessible  format  (e.g.,  braille, 
large  jirint,  audiotape,  or  compact  di.se) 
by  c:ontacting  the  program  contact 
j)erson  listecl  in  this  section. 

2.  Content  and  Form  of  Application 
Submission:  Recpiirements  concerning 
the  content  of  an  ajijilication,  together 
with  the  forms  you  mu.st  suhmit,  are  in 
the  aiiplication  package  for  this 
jirogram. 

Pag(!  Limit:  The  ajiplication  narrative 
is  where  you,  the  ajiplicant,  address  the 
.selection  criteria  that  reviewers  use  to 
(!valnate  vonr  application.  You  mu.st 
limit  the  ajiplication  narrative  to  no 
more  than  40  pages.  The  ajiplication’s 
Apjiendix  .should  onlv  include  the 
information  requested.  For  the  purjiose 
of  determining  conqiliance  with  the 
page  limit,  each  jiage  on  which  there  ari! 
words  will  hi!  counted  as  one  full  page. 
Apjilicants  must  u.se  the  following 
.standards: 

•  A  “page”  is  8..'i"  x  11",  on  one  side 
only,  with  1"  margins  at  the  to]),  bottom, 
and  both  sides.  Page  numhers  and  an 
identifier  may  he  within  the  1"  margin. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
apjilication  narrative,  including  titles, 
headings,  footnotes,  cpiotations, 
references,  and  captions,  as  well  as  all 
text  in  figures  and  grajihs.  Text  in  charts 
and  tables  may  be  single-spaced.  You 
should  also  include  a  table  of  contents 
in  the  a])i)lication  narrative,  which  will 
not  h(!  counted  against  the  4()-page  limit. 

•  Use  a  font  that  is  (!ither  12  ])oint  or 
larger  or  no  smaller  than  10  ])itch 
(characters  per  inch). 

•  Use  one  of  the  following  fonts: 
Times  New  Roman,  (Courier,  (’.ourier 
New,  or  Arial.  An  a])j)lic:ation  .submitted 
in  any  other  font  (including  Times 
Roman  and  Arial  Narrow)  will  not  be 
accepted. 

The  page  limit  does  not  apply  to  Part 
I — Application  for  Federal  Assistance 
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(SF424):  Supj)l(Miiontal  SF424  Fart  II— 
Hudget  Information,  Non-f^onstruction 
Frograins  (ED  Form  524);  tlu:  on(!-])ag(! 
Project  Al)stra(:t  form;  or  Part  IV — 
Assurances  and  ('certifications.  However, 
the  ])age  limit  does  a])ply  to  all  the 
ap|)iication's  narrative  section  (Part  III — 
.Selection  (Criteria)  and  the  entire 
aj)pendix.  VVe  will  reject  your 
application  if  yon  exccnul  the  jjage  limit. 

3.  Siihniission  Datas  and  TiiuHs: 

Applications  Available;  januarv  22. 
2013. 

Deadline  for  Transmittal  of 
Applications;  March  25,  2013. 

Applications  for  grants  under  this 
program  must  he  submitted 
electronically  using  the  Gmnts.gov 
Aj)ply  site  ((d'(ints.gov).  For  information 
(including  dates  and  times)  about  how 
to  submit  your  application 
electronically,  or  in  paj)er  format  by 
mail  or  hand  delivery  if  you  qualify  for 
an  exce]3tion  to  the  electronic 
suhmi.ssion  requirement,  j)lease  refer  to 
section  IV.  7.  Other  Subnussion 
lifHjiiiiviiwnts  of  this  notice. 

VVe  do  not  consider  an  application 
that  does  not  comply  with  the  deadline 
nupiinanents. 

Individuals  with  disabilities  who 
need  an  accommodation  or  auxiliary  aid 
in  connection  with  the  application 
process  should  contact  the  })er.son  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  in  section  Vll  of  this  notice.  If 
the  De])artment  provides  an 
accommodation  or  auxiliary  aid  to  an 
individual  with  a  disability  in 
connection  with  the  ajjplication 
j)rocess,  the  individual’s  api)lication 
remains  subject  to  all  other 
re(|uirements  and  lindtations  in  this 
notice. 

Deadline  for  Intergovernmental 
Review;  May  22.  2013. 

4.  Intergovernmental  /Jev/eu';  This 
jjrogram  is  subject  to  Execidive  Order 
12372  and  the  regulations  in  34  CFR 
part  79.  Information  about 
Intergovernmental  Review  of  Federal 
Programs  under  Executive  Order  12372 
is  in  the  application  package  for  this 
program. 

5.  Funding  Restrictions:  Ap])licants 
are  subject  to  the  ED  funding 
restrictions  outliiuul  in  the  Applicable 
Regulations  secWon  of  this  notice. 

Only  IDEs  that  currently  have  a  grant 
from  one  of  the  following  programs  may 
apply;  .Strengthening  Historically  Black 
(Graduate  Institutions  (HBOl)  |84.()31B|; 
Master’s  Degree  Programs  at  Historicallv 
Black  (Colleges  and  IJniversities  (HIKTI) 
184.03201:  Promoting  Posthaccalaureate 
Opj)ortunities  for  Hispanic  Americans 
(PPOHA)  |84.()31M1;  and  Ma.ster’s 
Degree  Programs  at  Predominantlv 
Black  Institutions  (PBI)  |84.382D1. 


Funds  can  only  he  used  to  cover 
research  activities  related  to  retirement 
security,  financial  literacy,  and  financial 
decisionmaking  within  minority  and 
low-income  conmumities  conducted  hv 
graduate  students. 

0.  Data  Vnivers(d  Nn inhering  System 
Numher,  Taxpayer  Identification 
Nnmher.  Central  Contractor  Registry, 
and  System  for  Award  ManagementtTo 
do  hnsine.ss  with  the  Dej)artment.  yon 
must — 

a.  Have  a  Data  Universal  Numbering 
.System  (DUN.S)  numher  and  a  Taxpayer 
Identification  Numher  (TIN); 

1).  Register  both  your  DUN.S  numher 
and  TIN  with  the  (^lentral  Oontractor 
Registry  ((X]R) — and,  after  July  24,  2012, 
with  the  System  for  Award  Management 
(.SAM),  the  Oovernment’s  primary 
regi.strant  dataha.se; 

c.  Provide  your  DUN.S  number  and 
TIN  on  your  application;  and 

d.  Maintain  an  active  OCR  or  SAM 
regi.stration  with  current  information 
while  your  application  is  uuder  review 
by  the  Dejjartmeut  and,  if  you  are 
awarded  a  grant,  during  the  juoject 
period. 

Yon  can  obtain  a  DUN.S  numher  from 
Dun  and  Bradstreet.  A  DUN.S  nnmher 
can  he  created  within  one  business  day. 

If  you  are  a  corporate  entity,  agency, 
institution,  or  organization,  you  can 
obtain  a  TIN  from  the  Internal  Revenue 
.Service.  If  you  are  an  individual,  you 
can  obtain  a  TIN  from  the  Internal 
Revenue  .Service  or  the  .Social  .Security 
Administration.  If  you  need  a  new  TIN, 
please  allow  2-5  weeks  for  your  'I'lN  to 
l)ecome  active. 

The  (X'.R  or  .SAM  registration  process 
may  take  five  or  more  business  days  to 
comjjlete.  If  you  are  currently  registered 
with  the  (]CR,  you  may  not  need  to 
make  any  changes.  However,  ])lease 
make  certain  that  the  TIN  associated 
with  your  DUN.S  numher  is  correct.  Also 
note  that  you  will  need  to  u])date  your 
regi.stration  annually.  This  may  take 
three  or  more  hnsine.ss  days  to 
com|)lete.  Information  about  .SAM  is 
available  at  .SAM.gov. 

In  addition,  if  yon  are  .submitting  your 
application  via  Urants.gov,  von  must  (1) 
he  designated  by  your  organization  as  an 
Authorized  Organization  Representative 
(AOR);  anti  (2)  register  yourself  with 
Urants.gov  as  an  AOR.  Details  on  these 
.ste]).s  are  outlined  at  the  following 
Urants.gov  Web  page;  n'M'U’.g/Y/;7/.s'.gov/ 
applicants/get  registered. jsp. 

7.  Other  Submission  Reijairements: 
Ajjplications  for  grants  under  this 
program  must  he  submitted 
electronically  unle.ss  \a)u  (jualify  for  an 
exception  to  this  recpnrement  in 
accordance  with  the  instructions  in  this 
section. 


a.  Electronic  Submission  of 
Applications 

Applications  for  graids  under  the 
Minorities  and  Retirement  .Security 
Program,  ('.FDA  Numher  84.41 4A,  must 
he  submitted  electronicallv  using  the 
Uovernmentwide  Urants.gov  Apply  .site 
at  www.Crants.gov.  Through  this  site, 
you  will  he  able  to  download  a  copy  of 
the  a])])lication  package,  complete  it 
offline,  and  then  upload  and  submit 
your  ai)plication.  You  may  not  email  an 
electronic  copy  of  a  grant  aj)j)lic;ation  to 
ns. 

We  will  reject  your  application  if  you 
submit  it  in  paper  format  unless,  as 
described  elsewhere  in  this  section,  you 
qualify  for  one  of  the  exceptions  to  the 
electronic  .suhmi.ssion  requirement  and 
submit,  no  later  than  two  weeks  before 
the  application  deadline  date,  a  written 
statement  to  the  Dej)artment  that  you 
qualify  for  one  of  the.se  exceptions. 
Further  information  njgarding 
calculation  of  the  date  that  is  two  weeks 
before  the  ajjjjlication  deadline  date  is 
provided  later  in  this  section  under 
Exception  to  Electronic  Submission 
Reipiirement. 

Yon  may  access  the  electn)nic  grant 
ai)])lication  for  the  Minorities  and 
Retirement  .Security  Program  at 
www.Crants.gov.  Yon  must  .search  for 
the  downloadable  ai)plication  package 
for  this  program  by  the  (iFDA  numher. 

Do  not  include  the  ('.FDA  number’s 
alpha  suffix  in  vour  .search  (e.g..  search 
for  84.414,  not  '84.414A). 

Please  note  the  following; 

•  When  you  enter  the  Urants.gov  site, 
you  will  find  information  about 
submitting  an  apj)lication  electronically 
through  the  site,  as  well  as  the  hours  of 
o])eration. 

•  Applications  received  by  Urants.gov 
are  date  and  time  stamped.  Your 
application  mu.st  he  fully  uploaded  and 
submitted  and  must  he  date  and  time 
stam])(id  by  the  Urants.gov  system  no 
later  than  4;3();(K)  p.m.,  Wa.siungton.  Dfi 
time,  on  the  application  deadline  date. 
Excejjt  as  otherwise  noted  in  this 
section,  we  will  not  accejit  vour 
a])j)lication  if  it  is  received — that  is.  date 
and  time  stamj)ed  by  the  (irants.gov 
system — after  4;3();()()  p.m.,  Washington, 
D(i  time,  on  the  apj)lication  deadline 
date.  We  do  not  consider  an  aj)])lication 
that  does  not  comply  with  the  deadline 
nujuirenients.  When  we  retrieve  your 
a])plication  from  Urants.gov,  we  will 
notify  you  if  we  are  nqecting  your 
ap])lication  hecau.se  it  was  date  and  time 
stam])ed  by  the  Urants.gov  svstem  after 
4;3();0()  p.m.,  Washington.  D(i  time,  on 
the  ap])lication  deatlline  date. 

•  The  amount  of  time  it  can  take  to 
ujjload  an  application  will  vary 
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depending  on  a  \'ariety  of  factors, 
including  the  size  of  the  ap])lication  and 
the  speed  of  your  Internet  connection. 
Therefore,  we  strongly  reconnnend  that 
you  do  not  wait  until  the  apj)lication 
deadline  date  to  begin  the  suhinission 
j)rocess  through  Grants.gov. 

•  You  should  review  and  follow  the 
Kdncation  Suhinission  Procedures  for 
suhinitting  an  a])plication  through 
(irants.gov  that  are  included  in  the 
ajiplication  package  for  this  program  to 
ensure  that  you  snhmit  your  application 
in  a  timely  manner  to  the  (irants.gov 
system.  You  can  also  find  the  Kdncation 
Suhinission  Procedures  jiertaining  to 
(irants.gov  under  News  and  Events  on 
the  Department’s  G5  system  home  jiage 
at  ini’iv.fi.'j.goi'. 

•  You  will  not  receive  additional 
point  value  because  you  submit  your 
aj)plication  in  electronic  format,  nor 
will  we  penalize  you  if  you  cpialify  for 
an  exception  to  the  electronic 
submission  recpiirement,  as  described 
eksewhere  in  this  section,  and  submit 
your  apj)lication  in  jiaper  format. 

•  Yon  must  snhmit  all  documents 
electronically,  including  all  information 
you  tyj)ically  provide  on  the  following 
forms;  Ajiplication  for  Federal 
A.ssistance  (SF  424),  Dejiartment  of 
I'Jducation  Supplemental  Information  for 
SF  424,  Budget  Information,  Non- 
('onstruction  Programs  (El)  .'j24),  and  all 
necessary  assurances  and  certifications. 

•  You  must  ujiload  any  narrative 
.sections  and  all  other  attachments  to 
your  aj)])lication  as  files  in  a  PDF 
(Portable  Document)  read-only,  non- 
modifiahle  format.  Do  not  upload  au 
interactive  or  fillahle  PDF  file.  If  you 
upload  a  file  tyjie  other  than  a  read¬ 
only.  non-modifiahle  PDF  or  suhiuit  a 
password-jirotected  file,  we  will  not 
review  that  material. 

•  Your  electronic  application  must 
comj)ly  with  any  jjage-limit 
recjuirements  de.scrihiHl  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  from 
Grants.gov  an  automatic  notification  of 
receipt  that  contains  a  Grants.gov 
tracking  number.  (This  notification 
indicates  receipt  by  (irants.gov  only,  not 
receipt  by  the  Department.)  The 
D(!i)artment  then  will  retrieve  your 
ap])lication  from  (irants.gov  and  .send  a 
second  notification  to  you  by  email. 

This  second  notification  indicates  that 
the  Department  has  received  your 
apjilication  and  has  assigned  your 
a|)plication  a  PR/Award  numher  (an  ED- 
s|)ecified  identifying  numher  uuique  to 
your  ajiplicatiou). 

•  We  may  recpiest  that  you  provide  us 
original  signatures  on  forms  at  a  later 
date. 


Application  Deadline  Date  Extension 
in  (iase  of  Technical  Issues  with  the 
(irants.gov  System:  If  you  are 
experiencing  problems  submitting  vour 
ajiplication  through  (irants.gov,  plea.se 
contact  the  (irants.gov  Support  Desk, 
toll  free,  at  l 8-4728.  You  must 

obtain  a  (irants.gov  Sujiport  Desk  (iase 
Numher  and  must  keep  a  record  of  it. 

If  you  are  prevented  from 
electronically  submitting  your 
application  on  the  application  deadline 
date  because  of  technical  problems  with 
the  (irants.gov  system,  we  will  grant  you 
an  extension  until  4:30:00  ]).m., 
Washington.  D(i  time,  the  following 
business  day  to  enable  you  to  transmit 
your  application  electronicallv  or  by 
hand  delivery.  You  also  may  mail  your 
apj)lication  by  following  tlie  mailing 
instructions  described  elsewhere  in  this 
notice. 

If  you  submit  an  applii;ation  after 
4:30:00  p.m.,  Washington,  D(i  time,  on 
the  applii:ation  deadline  date,  please 
contact  the  j)erson  li.sted  under  FOR 
FURTHER  INFORMATION  CONTACT  in 
section  Vll  of  this  notice  and  ])rovide  an 
explanation  of  the  technical  problem 
you  experienced  with  Grants.gov.  along 
with  the  Grants.gov  Sujiport  Desk  (ki.sii 
Numher.  We  will  acce])t  your 
application  if  we  can  confirm  that  a 
technical  problem  occurred  with  the 
Grants.gov  .system  and  that  that  problem 
affected  your  ability  to  submit  your 
application  by  4:3():()()  p.m., 

Washington,  D(',  time,  on  the 
a|)])lication  deadline  date.  The 
Dejiartment  will  contact  you  after  a 
determination  is  made  on  whether  vour 
aj)j)lication  will  he  accej)ted. 

Nolo:  Tlu!  extensions  to  wliicli  we  nder  in 
lliis  section  apjilv  only  to  tlie  nnavailiihilitv 
of.  or  technical  jirohleins  with,  the  (irants.gov 
system.  We  will  not  grant  you  an  extension 
if  yon  failed  to  fully  rcigistcir  to  snhmit  your 
apjiliealion  to  Grants.gov  before  the 
a|)plication  deadline  date  and  tinu;  or  if  the 
l(!i:hnical  problem  yon  expm  ienced  is 
nnrelatcul  to  the  Grants.gov  system. 

Exception  to  Electronic  Sid)inission 
Heqnireinent:  You  (jualify  for  an 
exception  to  the  electronic  submission 
requirement,  and  may  submit  your 
ajtplication  in  pajter  format,  if  you  are 
unable  to  submit  an  apjtlication  through 
the  (irants.gov  system  hecaust; — 

•  You  do  not  liave  acce.ss  to  the 
Internet:  or 

•  You  do  not  have  the  capacity  to 
upload  large  documents  to  the 
Oants.gov  system;  and 

•  No  later  than  two  weeks  before  the 
a])plication  deadline  date  (14  calendar 
days;  or,  if  the  fourteenth  calendar  day 
before  the  applii:ation  deadline  date 
falls  on  a  Federal  holiday,  the  next 
husine.ss  day  following  the  Federal 


holiday),  you  mail  or  fax  a  written 
.statement  to  the  Department,  exjrlaining 
which  of  the  two  grounds  for  an 
exception  jirevent  you  from  using  the 
Internet  to  submit  your  application. 

If  you  mail  your  written  statement  to 
the  Dejiartment.  it  must  he  jiostmarked 
no  later  than  two  weeks  before  the 
aj)])lication  deadline  date.  If  you  fax 
your  written  statement  to  the 
Department,  we  must  receive  the  faxed 
statement  no  later  than  two  weeks 
before  the  ajiplicalion  deadline  date. 

Address  and  mail  or  fax  your 
.statement  to:  John  (Element.  U.S. 
Department  of  Education,  1990  K  Street 
NW.,  Room  0000,  Washington, !)(] 
2000()-8.'110.  FAX:  (202)  .102-7801. 

Your  paper  apjjlication  must  he 
submitted  in  accordance  with  the  mail 
or  hand  delivery  instruc.tions  described 
in  this  notice. 

I).  Suhinission  of  Paper  Applications  by 
Mail 

If  you  (pialify  for  an  exception  to  the 
electronic  submission  requirement,  you 
may  mail  (through  the  IJ.S.  Postal 
.Service  or  a  commercial  carrier)  your 
application  to  the  Department.  You 
miKst  mail  the  original  and  two  copies 
of  your  application,  on  or  before  the 
ai)])lication  deadline  date,  to  the 
Department  at  the  following  address: 
l)..S.  Department  of  Education, 
Application  (kmtrol  (’.enter.  Attention: 
(G.l’DA  Numher  84.414A),  LBI  Basement 
Level  1.  400  Maryland  Avenue  .SW., 
Washington.  DG  20202-42()0. 

You  must  show  ))roof  of  mailing 
consisting  of  one  of  the  following; 

(1)  A  legibly  dated  U.S.  Postal  .Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamjied  by  the  l)..S. 
Postal  .Service. 

(3)  A  dated  .shijjping  label,  invoice,  or 
recei])t  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  .Secretary  of  the  II..S. 
Department  of  Education. 

If  you  mail  your  a])plication  through 
the  U.S.  Po.stal  .Siirvice,  we  do  not 
accept  either  of  the  following  as  proof 
of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receijit  that  is  not  dated  by 
the  U.S.  Po.stal  .Service. 

If  your  application  is  j)ostmarked  after 
the  application  deadline  date,  we  will 
not  consider  your  apjjlication. 

Note:  Tlu;  U.S.  Postal  .Service  does  not 
unildriiily  |)rovide  a  dated  ]u)stinark.  lieldre 
relying  on  this  method,  you  should  check 
with  vour  local  post  oHicc;. 
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c.  Siihivission  of  Paper  Applications  hv 
/  iand  Delivery 

If  you  (jualify  for  an  ex(:e])tion  to  the 
electronic  sul)niis.sion  requirement,  you 
(or  a  courier  service)  may  deliver  your 
|)a])er  ai)])lication  to  tlie  Dejiartment  l)y 
hand.  You  must  deliver  the  original  and 
two  copies  of  your  a])])lication,  hv  hand, 
on  or  before  the  aj)plication  deadline 
date,  to  the  Department  at  the  following 
address: 

IJ.S.  D(!])artment  of  Education, 
Application  (Control  Center,  Attention: 
(CFDA  Number  84.414A)  350  12th 
Street  SVV.,  Room  7041,  Potomac  Center 
Plaza,  Washington.  DCi  20202-4200. 

The  Aj)plication  Control  Center  accepts 
hand  deliveries  daily  between  8:00  a.m. 
and  4:30:00  p.m.,  Washington,  DC  time, 
excejjt  Saturdays,  Sundays,  and  Federal 
holidays. 

Note  for  Mail  or  Hand  Deliverv  of 
Paper  Applications:  If  you  mail  or  hand 
deliver  your  apjjlication  to  the 
D(!])artment — 

(1)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
De])artment — in  Item  11  of  the  SF  424 
the  (iFDA  numher,  including  suffix 
letter,  if  any,  of  the  comjietition  under 
which  you  are  suhmitting  your 
application;  and 

(2)  'I’he  Application  Control  Center 
will  mail  to  you  a  notification  of  rec:eipt 
of  your  grant  aj)j)lication.  If  you  do  not 
receive  this  notification  within  15 
business  days  from  the  ap])licatic)n 
deadline  date,  you  should  call  the  U.S. 
D(!|)artment  of  Education  Application 
Control  Center  at  (202)  245-8288. 

V.  Application  Review  Information 

1.  Selection  (Jriteria:The.  selection 
criteria  for  this  competition  were 
developed  pursuant  to  a  waiver  of 
rulemaking  under  section  437(d)(1)  of 
CEPA  and  are  listed  in  the  application 
package. 

2.  Review  and  Selection  Process:  We 
remind  potential  applicants  that  in 
reviewing  applications  in  any 
di.scretionary  grant  competition,  the 
Secretary  may  consider,  under  34  CFR 
75.21 7(ci)(3),  the  pa.st  jjerformance  of  the 
applicant  in  carrying  out  a  j)revious 
award,  such  as  the  applicant’s  u.se  of 
funds,  achievement  of  project 
objectives,  and  compliance  with  grant 
conditions.  The  Secretary  may  also 
consider  whether  the  aj)j)lii:ant  failed  to 
submit  a  timely  performance  report  or 
submitted  a  report  of  unacceptable 
cjuality. 

In  making  a  com])etitive  grant  award, 
Imderal  agencies  retjinre  various 
assurances  including  those  applicable  to 
Federal  civil  rights  laws  that  ])rohihit 
discrimination  in  jjrograms  or  activities 


receiving  Federal  financial  assistance 
from  the  Dtipartment  of  Education  (34 
GFR  100.4,  104.5,  108.4,  108.8,  and 
110.23). 

ED  will  be  responsible  for  receiving 
and  reviewing  all  ai)j)lications  for 
eligibility.  A  review  jjanel  .selected  bv 
ED  and  SSA  that  consists  of  at  least 
three  persons  will  he  formed.  Each 
panelist  will  objectively  review  and 
scon;  a])plic:ations  using  the  selection 
criteria.  All  three  scores  will  be  added 
and  divided  by  three,  providing  the 
overall  score  of  each  applic:ation.  A  slate 
with  all  applicants’  overall  .scores  will 
he  prepared.  Applications  will  be 
funded  in  rank  order. 

3.  Special  Conditions:  Under  34  CFR 
74.14  and  80.12,  the  Secretary  of 
kklucation  and  the  SSA  Commissioner 
may  impo.se  special  conditions  on  a 
grant  if  the  ajjplicant  or  grantee:  is  not 
financially  .stable;  has  a  history  of 
unsatisfactory  ])erformance:  has  a 
financial  or  other  management  system 
that  does  not  meet  the  .standards  in  34 
CFR  parts  74  or  80,  as  applicable:  has 
not  fulfilled  the  conditions  of  a  prior 
grant:  or  is  otherwi.se  not  responsible. 

VI.  Award  Administration  Information 

1.  Award  Notices:  If  your  a])])lication 
is  successful,  we  notify  your  U..S. 
R(!j)resentative  and  U.S.  Senators  and 
send  you  a  Crant  Award  Notification 
(CAN):  or  we  may  send  you  an  email 
containing  a  link  to  access  an  electronic 
version  of  your  CAN.  We  may  notify 
you  informally,  also. 

If  your  ajiplication  is  not  evaluated  or 
not  .selected  for  funding,  we  will  notifv 
you. 

2.  Administrative  and  National  Policy 
Re(pdrenients:  We  identify 
administrative  and  national  j)olicy 
requirements  in  the  aj)j)lication  package 
and  reference  thest;  and  other 
reejuirements  in  the  Applicable 
Regulations  section  of  this  notice. 

We  reference  the  regulations  outlining 
the  terms  and  conditions  of  an  award  in 
the  Applicable  Regulations  section  of 
this  notice  and  include  the.se  and  other 
sjKicific  conditions  in  the  CAN.  The 
CAN  also  incorporates  your  ap])roved 
aj)j)lication  as  part  of  your  binding 
commitments  under  the  grant. 

3.  Reporting:  (a)  If  you  apply  for  a 
grant  under  this  competition,  you  must 
ensure  that  you  have  in  place  the 
necessary  processes  and  systems  to 
comply  with  the  rei)orting  reciuirement 
in  2  CFR  170  should  vou  receive  the 
funding  under  the  com})etition.  This 
does  not  apjjlv  if  vou  have  an  exce})tion 
under  2  CFR  170.110(1)). 

(h)  At  the  end  of  your  project  period, 
you  must  submit  a  final  performance 
re])ort,  including  financial  information. 


as  directed  by  the  Secretary.  If  you 
receive  a  multi-year  award,  you  must 
submit  an  annual  performance  report 
that  provides  the  most  current 
j)eriormance  and  financial  expenditure 
information  as  directed  by  the  Secretary 
under  34  ("FR  75.118.  The  Secretary 
may  also  reejuire  more  freciuent 
performance  reports  under  34  Ck’R 
75.720(c).  For  other  specific 
re(juirement.s  on  reporting,  please  go  to 
bttp:// www.ssa.gov/oag/grants/ 
grantspoiicyhandbk.pdf. 

4.  Performance  Measures:  The  success 
of  this  SSA-ED  joint  grant  program  will 
he  measured  by  the  (juality  and 
usefulness  of  grantees’  research  and 
develoi)ment  and  evaluation  activities, 
as  evidenced  by  the  publication  of 
research  findings  in  peer-reviewed 
journals  or  other  publii;ations.  the 
presentation  of  research  findings  at 
conferences,  and  the  develoj)ment  of 
materials  or  curricula  based  on  research 
findings. 

5.  Continuation  Awards:  In  making  a 
continuation  award,  the  Secretary  may 
consider,  under  34  CFR  75.253,  the 
extent  to  which  a  grantee  has  made 
“suh.stantial  jn'ogress  toward  meeting 
the  objectives  in  its  apj)roved 
ap])lic:ation.”  In  determining  whether  a 
grantee  has  made  suh.stantial  |)rogre.s.s, 
the  Secretary  will  consider  SSA’s 
review  of  a  grantee’s  progress  in  meeting 
the  targets  and  projected  outcomes  in  its 
approved  application,  and  whether  the 
grantee  has  expended  funds  in  a  manner 
that  is  consistent  with  its  approved 
application  and  budget,  as  monitored  by 
ED.  In  making  a  continuation  grant,  the 
Secretary  also  considers  whether  the 
grantee  is  operating  in  compliance  with 
the  assurances  in  its  approved 
aj)plication.  including  those  applicable 
to  Federal  civil  rights  laws  that  ])rohihit 
discrimination  in  programs  or  activities 
receiving  Federal  financial  assistance 
from  ED  (34  CFR  1()().4.  104.5,  108.4, 
108.8.  and  110.23). 

VII.  Agency  Contacts 

FOR  FURTHER  INFORMATION  CONTACT:  For 
(juestions  regarding  the  ])rogram:  Karen 
Ep]).s,  U..S.  D(!partment  of  Education, 
1990  K  Street  NW..  room  8012, 
Washington.  DC  20008-8510. 

Telej)hone:  (202)  502-7774  or  by  email: 
karen.epps@ed.gov. 

Or  contact  )ohn  (dement.  U.S. 
Department  of  Education.  1990  K  Street 
NW.,  room  8008,  Washington,  D(i 
20008-8510.  Telephone:  (202)  502-7520 
or  by  email:  john.ciement@ed.gov. 

For  application  content-related 
questions  contact:  David  Rogofsky. 
Office  of  Policy  Research.  Social 
Security  Administration,  500  E  Street 
SW.,  Washington,  DC  20254-0003. 
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Tolephono:  (202)  358-0209  or  by  email: 
(la\id.ro*>()fsk\'@ssa.f’()\’. 

Or  contact  John  Murphy,  Office  of 
Folicy  Research,  Social  .Scicurity 
Administration,  500  E  Street  .S\V., 
Wa.shington.  DC  20254-0003. 

Telephone:  (202)  358-0033  or  hy  email: 
john.mii  rph\’@ss(i  .gov. 

If  von  use  a  3’DD  or  TTY.  call  the  I'RS. 
toil  free,  at  1-800-877-8339. 

VIII.  Other  Information 

Accossihh  Format:  Individuals  with 
disabilities  can  obtain  this  doc;ument 
and  a  cojiy  of  the  a))plication  })ackage  in 
an  accessible  format  (e.g..  braille,  large; 
jnint.  audiotape,  or  compact  di.se)  on 
n;(piest  to  one  of  the  program  contact 
persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT  in  .section  VII  of 
this  notice. 

Electronic  Access  to  This  Document: 
The  official  version  of  this  document  is 
the  document  puhli.shed  in  the  Federal 
R<;gisler.  Free  Internet  access  to  the 
official  edition  of  the  Federal  Register 
and  the  (iode  of  Federal  Regulations  is 
available  via  the  F(;deral  Digital  Sy.stem 
at:  www’.gfm.gov/jdsvs.  At  this  site  you 
can  view  this  document,  as  well  as  all 
other  documents  of  this  DeiJartment 
published  in  the  Federal  Register,  in 
t(;xt  or  Adobe  Portable  Document 
Format  (PDF).  To  u.se  PDF  von  must 
have  Adohi;  Acrobat  Reader,  which  is 
available  free  at  the  site. 

You  may  also  access  documents  of  the 
Dej)artment  published  in  the  Federal 
Register  by  using  the  article  .s»;arch 
feature  at:  wwn'.federalregister.gov. 
Specifically,  through  the  advanced 
search  feature  at  this  site;,  you  can  limit 
your  .search  to  documents  puhli.shed  by 
the  Department. 

I)al(!(l:  liiiiiiarv  1(i.  2013. 

I.aura  Halt/.el. 

Actinfi  Deputv  Associate  (Commissioner  for 
the  Office  of  Retirement  Policy.  Social 
Security  Administration. 

David  A.  Bergeron. 

Acting  Assistant  Secretaiy  for  Postsecondary 
Education.  Department  of  Education. 

II'K  Dim:.  201  :;-(n  1 7(i  riled  a:4.">  am| 

BILLING  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

National  Advisory  Council  on  Indian 
Education  (NACIE) 

agency:  IJ..S.  Department  of  Education. 
ACTION:  Notice  of  an  open  meeting. 

SUMMARY:  'rhis  notice  sets  forth  the 
schedule  for  the  upcoming  public 
meeting  of  the  National  Advi.sorv 
('.ouncil  on  Indian  Education  (the 
(Council)  and  is  intended  to  notify  the 


general  jmhlic  of  the  meeting,  'fliis 
notice  al.so  de.scrihes  the  functions  of 
the  Council.  Notice  of  the  (iouncil’s 
meetings  is  retpiired  under  .Section 
10(a)(2)  of  the  Federal  Advisory 
(Committee  Act. 

Date  and  Time:  f’ehruarv  (>-8.  2013: 

Fehruary  0.  2013—9:30  a.m.-5:00 
p.m.  Eastern  .Standard  'fime. 

Fehruary  7.  2013—8:00  a.m.-l:00 
p.m.  Eastern  .Standard  Time. 

Fehruary  8.  2013—9:00  a.m.-^:00 
p.m.  Eastern  .Standard  I’ime. 

U)calion:  Holiday  Inn — Washington 
(Capitol.  Discovery  II  Room,  550  C.  .Street 
S\V..  Wa.shington,  DC  20024,  Phone: 

(202)  479-4000. 

Additional  details  about  the  meeting 
will  he  po.sted  on  the  NACIE  Web  site 
by  January  31 , 2013. 

Web  site:  w’n  w.NACIE-ED.org  (To 
R.SVP.  and  for  NA(]IE  Meeting  Djidates, 
and  Final  Agenda). 

SUPPLEMENTARY  INFORMATION:  I’lie 
National  Advi.sory  ('.ouncil  on  Indian 
Education  is  authorized  by  .Section  7141 
of  the  Elementary  and  .Secondary 
Education  Ai;t.  The  Council  is 
estahlished  within  the  Diiparlment  of 
Education  to  advi.se  the  .Secretary  of 
Education  on  the  funding  and 
administration  (including  the 
development  of  regulations  and 
administrative  jxilicies  and  j)ractice.s)  of 
any  })rogram  over  which  the  .Si'cretary 
has  jurisdiction  and  ini:ludes  Indian 
childr(;n  or  adults  as  participants  or 
])rograin.s  that  may  benefit  Indian 
children  or  adults,  including  any 
program  e.stahlished  under  Title  VII, 
l^irt  A  of  the  Elementary  and  .Secondary 
Education  Act  of  1985,  as  amended 
(IvSEA).  The  Council  suhmits  to  the 
Congress,  no  later  than  June  30  of  each 
year,  a  rejjort  on  the  activities  of  the 
(Council  that  includes  recommendations 
the  Council  considers  appropriate  for 
the  improvement  of  Federal  education 
programs  that  include  Indian  children 
or  adults  as  partici|)ants  or  that  may 
benefit  Indian  childr(;n  or  adults,  and 
recommendations  conciirning  the 
funding  of  any  such  program. 

The  purpo.se  of  this  meeting  is  to 
convene  thi;  (Council  to  continue  its 
responsibilities  for  developing 
recommendations  to  the  .Secr(;tary  of 
Education,  and  conduct  di.scussions  on 
the  develoj)menl  of  the  report  to 
(Congress  that  should  Ik;  submitted  no 
lat(;r  than  June  30,  2013. 

There  will  hi;  an  oj)porlunily  for 
])uhlic  comment  during  this  meeting  on 
Fehruary  0,  2013,  from  2:30  p.m.-4:00 
p.m..  Eastern  .Standard  'fime.  (iommenis 
should  jjertain  to  the  work  of  NACIE 
and/or  the  Office;  of  Indian  Education. 
.Speakers  will  he  allow(;d  to  comment 
for  three  to  five  minutes. 


Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (e.g.,  inter])reting 
services,  assistive  listening  devices,  or 
material  in  alternative  formal)  should 
notify  J(;nelle  L(;onard  at  (202)  401- 
3041,  no  later  than  Monday,  January  28, 
2013.  We  will  attempt  to  meet  re(|ue.st.s 
for  accommodations  after  this  date,  hut, 
cannot  guarantee  their  availability.  The 
mi;eting  site  is  accessible  to  individuals 
with  disabilities. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jenelle  Leonard,  Designated  Federal 
(Ifficial,  Office  of  Indian  Education,  IL.S. 
Department  of  Education,  400  Maryland 
Avenue  .SW.,  Washington,  DC  20202. 
Telejdione:  202-20.5-2101.  Fax:  202- 
205-5870. 

A  report  of  the  activities  of  the 
meeting  and  related  matters  that  are 
informative  to  the  public  and  consi.stent 
with  the  polic:y  of  section  5  U..S.C. 

552h(c)  will  he  available  to  the  public 
within  21  days  of  the  me(;ting.  Records 
are  ke])t  of  all  ('.ouncil  proceedings  and 
are  available  for  ])uhlic  inspection  at  the 
at  the  Office  of  Indian  Education, 

United  States  D(;parlment  of  Education, 
400  Marvland  Avenue  .SW., 

Washington,  DC  20202.  Monday-Friday, 
8:30  a.m.  to  5  ]).m.  Eastern  .Standard 
Time. 

Electronic  Access  to  This  Document: 
You  may  view  this  document,  as  w(;ll  as 
all  oth(;r  documents  of  this  D(;])artm(;nt 
puhli.sh(;d  in  the  Federal  Register,  in 
text  or  Adobe  Forlahle  Document 
Format  (PDF)  on  the  Internet  at  the 
following  site:  www.ed.gov/news/ 
fedreg  is  ter/index. html. 

To  u.se  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  (|uestion.s  about 
using  PDF,  call  the  IJ..S.  Covernment 
Printing  Office  (CPO),  toll  free  at  1-800- 
512-1830;  or  in  the  Washington,  DC, 
area  at  (202)  512-0000. 

Note:  The  official  viM'sion  of  lliis  dociimenl 
is  IIk;  (lociiineni  published  in  llu;  Federal 
Register.  Free  Inlei'n(;t  acciiss  to  the  official 
edition  of  the;  Federal  Register  and  the  Codi; 
of  Fed(;ral  Regulalions  is  available  on  (d’O 
Acc(;ss  at:  www.gpoaccess.gov/nara/ 
index. htnd. 

Deborah  S.  Delisle. 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

|Fk  Dec.  2(li:t-(n  I7.'>  Filed  ain| 
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DEPARTMENT  OF  ENERGY 

[FE  Docket  No.  12-161-LNG] 

Eni  USA  Gas  Marketing  LLC; 
Application  for  Blanket  Authorization 
To  Export  Previously  Imported 
Liquefied  Natural  Gas  on  a  Short-Term 
Basis 

agency:  (Miice  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  a])])licalion. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  the  De])artinent  of  Energy  (DOE) 
gives  notice  of  rec(!i|)l  of  an  applic:ation 
(Ap])lic:ation).  filed  on  November  8, 
2012,  by  Eni  USA  Gas  Marketing  LEG 
(Eni  USA  Gas  Marketing),  recjnesting 
blanket  authorization  to  ex])ort  liciuefiecl 
natural  gas  (ENG)  that  ])reviouslv  bad 
l)(!en  imported  into  the  United  States 
from  foreign  sources  in  an  amount  up  to 
the  e(|ui valent  of  100  billion  cubic  feet 
(Bel)  of  natural  gas  on  a  short-term  or 
sjjot  market  basis  for  a  two-year  period 
commencing  on  March  3,  2013.'  The 
ENG  would  l)e  exjjorted  from  the 
Gameron  ENG  Terminal  (Gameron 
I'erminal)  owned  by  Gameron  ENG, 
t,EG,  in  (iameron  Parish,  Eouisiana  to 
any  counlrv  with  the  capacitv  to  import 
ENC;  via  ocean-going  carrier  and  with 
which  trade  is  not  j)rohibited  by  U.S. 
law  or  |)olicv.  Eni  USA  Gas  Marketing 
is  recpie.sting  this  authorization  both  on 
its  own  behalf  and  as  agent  for  other 
parlies  who  hold  title  to  the  ENG  at  the 
time  of  export.  The  A])plication  was 
filed  under  section  3  of  the  Natural  Gas 
Act  (NGA).  Protests,  motions  to 
intervene,  notices  of  intervention,  and 
written  c:omments  an;  invited. 

DATES:  Protests,  motions  to  intervene  or 
notices  of  intervention,  as  ai)])licable, 
re(|uests  for  additional  ])rocedures.  and 
written  comments  are  to  be  filed  using 
jji’oceilures  detailed  in  the  Public 
(Comment  Procedures  section  no  later 
than  4:30  p.m..  eastern  time,  Februarv 
21,2013. 

ADDRESSES:  U.S.  Dei)artment  of  Energy 
(FE-34),  Office  of  Oil  and  Gas  Global 
.Security  and  .Supj)ly,  Office  of  Fossil 
Imergy,  Forrestal  Building.  Room  3E- 
042,  1000  Independence  Avenue  .S\V., 
Washington,  DG  20,'585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Earine  Moore  or  Beverly  Howard,  U..S. 
Dej)artment  of  Energy  (FE-34),  Office 
of  Oil  and  Gas  Global  .Security  and 
.Supply,  Office  of  Fossil  Energy. 
Forre.stal  Building.  Room  3E-d42, 
1000  Independence  Avenue  SW., 
Washington,  DG  20.'j8.'}.  (202)  .'180- 
0478;  (202)  .'180-9387. 


'  luii  USA  Uds  Mtirkdling  LLU.  OOli/KI':  Orddr  No. 
(March  3.  2011)  cxlcaids  throu>>h  March  2. 
20i:i  (ro  Oockiil  No.  10-l.’'i2-hN(:). 


Edward  Myers,  U..S.  Department  of 
Energy,  Office  of  the  Assistant 
General  Gonn.sel  for  Electricity  and 
Fossil  Energy,  luirrestal  Building. 

Room  OB— 2.'10.  1000  Independence 
Ave.  .SW.,  Washington,  IXi  2t).'18.'l, 

(202)  .080-3397. 

SUPPLEMENTARY  INFORMATION: 

Background 

Eni  U.SA  Gas  Marketing,  a  Delaware 
limited  liability  company  with  its 
principal  place  of  busine.ss  in  Hon.ston, 
Texas,  is  a  wholly-owned  subsidiary  of 
Eni  Petroleum  Go.  Inc,  a  Delaware 
corporation. 

Eni  U.SA  (his  Marketing  .states  that  it 
is  engaged  in  the  bnsine.ss  of  purchasing 
and  marketing  supplies  of  ENG,  and  is 
a  customer  of  the  Gameron  Terminal. 

On  April  30,  2012,  FE  issued  DOE/FE 
Order  No.  3092,  which  granted  Eni  U.SA 
Gas  Marketing  blanket  authorization  to 
import  ENG  up  to  the  ecjuivalent  of  400 
Bcf  of  natural  gas  from  various 
international  sources  for  a  two  year 
jieriod  beginning  on  May  12,  2012.  On 
March  3,  2011,  FE  i.ssued  an  opinion 
and  order  (Order  No.  2923)  that  granted 
Eni  U.SA  Gas  Marketing  authority  to 
export  a  cnmulative  total  of  100  Bcf  of 
])revion.sly  im])orted  t.NG  from  the 
Gameron  Terminal  to  any  country  with 
which  trade  is  not  iirohiliited  by  U..S. 
law  or  ])ollc.y.  The  export  authorization 
granted  by  that  authorization  is  effective 
for  a  two  year  period  that  commenced 
on  March  3,  201 1 . 

Gurrent  Application 

In  the  instant  Ajiplication,  Eni  U.SA 
(his  Marketing  reciue.sts  blanket 
authorization  to  export  ENG  from  the 
(hmieron  Terminal  that  has  been 
jireviously  imjiorted  into  the  United 
States  from  foreign  sources.  Eni  U.SA 
Gas  Marketing  reipie.sts  this  authority 
over  a  two-year  period  in  an  amount  up 
to  the  equivalent  of  100  Bcf  of  natural 
gas,  on  a  cumulative  basis,  over  a  two- 
year  periotl  beginning  on  the  date  that 
such  authorization  is  granted,  hut  in  any 
event  no  later  than  March  2.  2013,  the 
date  of  the  expiration  of  Order  No.  2923. 
Eni  U.SA  (his  Marketing  is  seeking  such 
authorization  to  export  previously 
imjiorted  EN(i  to  any  country  with  the 
cajiacity  to  imjiort  ENG  via  ocean-going 
carrier  and  with  which  trade  is  not 
jirohibited  by  Federal  law  or  jiolicy.  Eni 
EI.SA  Gas  Marketing  states  that  it  does 
not  seek  authorization  to  exjiort 
domesticallv-jiroduced  natural  gas  or 
ENG. 

Eni  U.SA  Gas  Marketing  noted  that 
since  Order  No.  2923  was  issued,  DOE/ 
FE  adojited  new  standards  authorizing 
exjiort  certificate  holders  to  act  as  agents 
for  third-parties.  Eni  U.SA  Gas 


Marketing  .states  that  if  this  Ajijilication 
is  ajijiroved,  Eni  U.SA  Gas  marketing 
will  abide  by  these  standards  when 
acting  as  an  agent  for  third-jiarties. 

Eni  U.SA  Gas  Marketing  states  that  its 
reejuested  blanket  authorization  would 
jirovide  for  the  exjiort  of  foreign-sourced 
EN(J  that  is  not  needed  to  .service  the 
domestic  market.  Eni  U.SA  (ias 
Marketing  .states  that  it  is  not  jirojiosing, 
and  is  not  seeking  authorization  to 
exjiort  any  donie.stically  jiroduced 
natural  gas  or  EN(E  This  ajijilication 
seeks  anthorization  only  to  exjiort  ENG 
that  has  been  jireviously  imjiorted  into 
the  United  States. 

Public  Interest  (ionsideratiuns 

Eni  USA  Gas  Marketing  states  that  the 
reejuested  blanket  authorization  will 
allow  it  to  sell  foreign-sourced, 
imjiorted  ENG  in  the  mo.st  comjietitive 
market,  either  by  regassifying  the 
imjiorted  ENG  and  selling  it  in  domestic 
markets  where  demand  warrants,  or  by 
.storing  imjiorted  ENG  and  later  .selling 
it  in  other  world  markets  where  demand 
is  higher.  Eni  U.SA  Gas  Marketing  states 
that  it  will  thus  be  able  to  better 
contribute  to  the  efficient  allocation  of 
natural  gas  sujijilies.  Eni  U.SA  Gas 
Marketing  .states  that  when  gas  sujijilie.s 
are  in  balance  with  domestic  demand, 
ENG  will  he  imjiorted  and  used  to 
sujijilement  domestic  gas  sujijilies. 

When  there  is  a  surjilus  of  dome.stic  gas 
snjijilies.  as  at  the  jiresent  time,  there 
will  be  the  ojijiortunity  to  continue  to 
imjiort  ENG  to  the  United  .States,  which 
will  contribute  sujijilies  to  the  dome.stic 
market  once  demand  rises. 

In  sujijiort  of  its  ajijilication.  Eni  U.SA 
Gas  Marketing  states  that  section  3  of 
the  N(^A  jirovides  that  ajijilication  to 
exjiort  natural  gas  to  foreign  countries 
will  he  authorized  unle.ss  there  is  a 
finding  that  they  “will  not  be  consi.stent 
with  the  jinblic  interest.-  Eni  U.SA  Gas 
Marketing  states  that  in  reviewing  an 
exjiort  ajijilication.  I*'E  ajijilies  the 
jirincijiles  .set  forth  in  Dni'i  Delegation 
Order  No.  0294-1 11.  which  focuses 
jirimarilv  on  the  dome.stic  need  for  the 
gas  to  be  exjiorted  and  the  .Secretary  of 
Energv’s  natural  gas  jiolicy  guidelines.  * 

Eni  USA  (ias  Marketing  states  that 
DOE/FE  has  issued  a  number  of  blanket 
authorizations,  incluiiing  the  blanket 
authorization  recently  granted  to  'I’he 
Dow  Ghemical  (iomjiany  (DOE/FE  Order 
No.  31  (i2)  on  October  11,  2012,  which 
allows  the  exjiort  of  jireviously- 
imjiorted  EN(E  finding  that  such  ENG  is 


-  l.S  U..S.{;.  7171). (a).  Niilural  gas  is  dctiiiad  to 
iiudiulo  LNC  in  lOCFK  .')!)().102(i). 

■■•Fni  USA  (ias  Ntarkaling  roloruncad  4!l  FK  (1(184. 
F'obruarv  22.  1984. 
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not  iKMuted  to  nioel  doinestic:  demand 
for  natural  gas.^ 

Fni  USA  Gas  Marketing  statcis  that  in 
its  existing  authorization  to  export 
foreign-sourced  LNG  granted  in  DOK/FE 
Order  No.  2923.  FE  noted  that  the  “U.S. 
consumers  presently  have  access  to 
siihstantial  ipiantitiiis  of  natural  gas 
sufficient  to  imiet  domestic  demand 
from  nmltij)le  other  sources  at 
com})etitive  prices  without  drawing  on 
the  ENG  which  Eni  USA  (Jas  Marketing 
seeks  to  export.”  ’•  Eni  USA  Gas 
Marketing  asserts  that  the  relevant 
circumstances  have  not  changtul  in  the 
nearly  two  years  since  that  finding  and 
provides  a  chitailed  discussion  of  the 
public  interest  standard  in  the 
Aj)j)lication  aiid  states  that  the 
recjuested  authorization  is  consistent 
with  the  public  interest  and  the 
Aj)j)lication  should  he  granted. 

Environmental  Impact 

Eni  USA  Gas  Marketing  states  that  no 
new  facilities  or  modifications  to  any 
(ixi.sting  facilities  at  the  Gameron 
'I’erminal  would  he  recjuired  in  order  for 
Eni  USA  Gas  Marketing  to  exj)ort  ENG 
from  that  facility.  Eni  U.SA  Gas 
Marketing  asserts  that  exports  of  I.NG 
from  the  (iameron  Terminal  also  wonld 
not  increase  the  number  of  ENG  carriers 
that  the  (kimeron  Terminal  is  designed 
and  authorized  to  accommodate. 

Finally,  Eni  USA  (ias  Marketing  states 
that  granting  this  ai)|)lication  will  not 
constitute  a  federal  action  significantly 
affecting  the  human  environment  within 
the  meaning  of  the  National 
Environmental  Policy  Act  (NEPA).  42 
U.S.G.  4321  e/  soq.,  and  accordingly, 
approval  of  this  Ap])lication  woulcl  not 
nuiuire  an  environmental  impact 
statement  or  environmental  as.ses.sment. 

DOE/FE  Evaluation 

This  export  Aj)])lication  will  he 
reviewed  pursuant  to  section  3  of  the 
NGA,  as  amended,  and  the  authority 
contained  in  DOE  Delegation  Order  No. 
()()-(K)2.()()E  (April  29,  2011)  and  DOE 
Redelegation  ()rder  No.  00-002. 04E 
(April  29,  2011).  In  reviewing  this  ENG 
export  Application.  DOE  will  consider 
domestic  need  for  the  natural  gas,  as 
well  as  any  other  issues  determined  to 
he  appropriate,  including  whether  the 
arrangement  is  consist(;nt  with  DOE’s 
policy  of  promoting  com])etition  in  the 

Tlu‘  Dow  Clwmical  ('.omponv.  1)()K/I’I'J  ()i(l(!r 
No.  :n(i2  (Oclolxir  11. 2012). 

'■  IK)I'7I''K  Ordor  No.  202:1  ill 


marketplace  by  allowing  commercial 
parties  to  freely  negotiate  their  own 
trade  arrangements.  Persons  that  may 
ojipo.se  this  Ajiplication  should 
comment  in  their  res|)onses  on  these 
issues. 

The  National  iMivironmental  Policy 
Act  (NEPA).  42  U.S.G.  4321  al  .scf/., 
recpiires  DOE  to  give  approjiriate 
consideration  to  the  environmental 
effects  of  its  jiroposed  decisions.  No 
final  decision  will  he  i.ssued  in  this 
proceeding  until  DOE  has  met  its  NEPA 
responsibilities. 

Public  (Comment  Prof:edures 

In  respon.se  to  this  notice,  any  jier.son 
may  file  a  jirotest,  comments,  ora 
motion  to  intervene  or  notice  of 
intervention,  as  applicable.  Any  person 
wishing  to  become  a  party  to  the 
proceeding  must  file  a  motion  to 
intervene  or  notice  of  intervention,  as 
aj)])licahle.  'I'lie  filing  of  comments  or  a 
protest  with  respect  to  the  Ajijilication 
will  not  serve  to  make  the  commenter  or 
])rote.stant  a  jiarty  to  the  proceiiding, 
although  jirotests  and  comments 
received  from  jiersons  who  are  not 
parties  will  he  considered  in 
determining  the  appro])riate  action  to  he 
taken  on  the  Application.  All  prot(!st.s, 
c:onnnents,  motions  to  intervcme  or 
notices  of  intervention  mu.st  meet  the 
reipiirements  specified  by  the 
regnlations  in  10  (iFK  part  .'j9().  The 
information  contained  in  any  filing  will 
not  he  held  confidential  and  will  he 
j)osted  to  IKlE's  |)uhlic;  Web  site  exc:ept 
to  the  (!xtent  confiilential  treatment  is 
recjue.sted  and  granted. 

Filings  may  l)e  submitted  using  one  of 
the  following  methods:  (1)  Emailing  the 
filing  to  f(U';^(is@hq.(io(i.gov,  with  FE 
Docket  No.  12-1()1-ENG  in  tin;  title 
line;  (2)  mailing  an  original  and  three 
j)ai)er  copies  {)f  the  filing  to  the  Office 
of  Oil  and  Gas  Global  Security  and 
Su])])ly  at  the  address  listed  in 
ADDRESSES;  or  (3)  hand  delivering  an 
original  and  three  paper  copies  of  the 
filing  to  the  Office  of  Oil  and  Gas  Global 
Securitv  and  Su])])lv  at  the  address 
listed  in  ADDRESSES. 

A  decisional  record  on  the 
Ajjplication  will  he  dev(;loped  through 
re.spon.s(!s  to  this  notice  by  parties, 
including  the  ])arties’  written  comments 
and  replies  thereto.  Additional 
])rocedure.s  will  he  u.sed  as  neces.sary  to 
achieve  a  comj)lete  understanding  of  the 
facts  and  issues.  A  party  seeking 
interyention  may  recpie.st  that  additional 
procedures  he  i)royided,  such  as 


additional  written  comments,  an  oral 
pre.sentation,  a  conference,  or  trial-type 
luniring.  Any  nuiiKist  to  file  additional 
written  comments  shonld  explain  why 
they  an;  nec(;.ssary.  Any  re{|ue.st  for  an 
oral  pre.sentation  should  identify  the 
substantial  cpiestion  of  fact,  law,  or 
policy  at  issue,  show  that  it  is  material 
and  relevant  to  a  decision  in  the 
])roc(H!ding,  and  demonstrate  why  an 
oral  pre.sentation  is  needed.  Any  recpiest 
for  a  conference  should  demonstrate 
why  the  confenmce  would  materially 
advance  the  proceeding.  Any  recjuest  for 
a  trial-type  hearing  mu.st  show  that  there 
an;  factual  issues  genuinely  in  dis])ute 
that  an;  relevant  and  material  to  a 
decision  and  that  a  trial-type  hearing  is 
nece.ssarv  for  a  full  and  true  disclosure 
of  the  facts. 

If  an  additional  procedure  is 
.scheduh;d,  notice  will  he  provided  to  all 
])artie.s.  If  no  ])arty  retjuests  additional 
l)roc(;dure.s.  a  final  Opinion  and  Order 
may  he  i.ssued  ha.sed  on  the  official 
record,  including  the  A])])lication  and 
resi)onse.s  filed  by  parti(;s  ])nr,suant  to 
this  notice,  in  accordance  with  10  GFR 
390.310. 

The  Application  filed  by  Eni  USA  Gas 
Marketing  is  available  for  insjjection 
and  copying  in  the  Office  of  Natural  Gas 
Regulatory  Activities  docket  room,  3E- 
042,  loot)  Inde])endence  Avenue  SW., 
AVashington,  DCi  20.38.3.  The  docket 
room  is  o])en  between  the  hours  of  8:00 
a.m.  and  4:30  ]).m..  Monday  through 
I'Tiday,  excejd  Federal  holidays.  Tin; 
Apjdication  and  any  filed  ])rote.st.s, 
motions  to  intervem;  or  notice  of 
interventions,  and  comments  will  akso 
he  available  electronically  by  going  to 
the  following  DOE/FE  weh  address: 
httf)://\\’\v\v.fH.(k)(^.g()v/progr(iins/ 
o(isivgul(i1ion/indfix.h1nil. 

Issii(;(l  in  AVasliington.  DG,  on  lamiary  1.3. 
2013. 

)()hii  A.  Andersnii, 

Mancigcr,  Ndtiiral  das  Uoguhitorv  Activitias, 
Office  of  Oil  and  Oos  Glnhai  Security  mnl 
Supply,  Office  of  Fossil  Fnergv. 
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SABINE  PASS  LIQUEFACTION,  LLC  . 

GULF  COAST  LNG  EXPORT,  LLC  . 

THE  DOW  CHEMICAL  COMPANY . 

BOISE  WHITE  PAPER  . 

IMPERIAL  IRRIGATION  DISTRICT  . 

TRANSCANADA  PIPELINES  LIMITED  . 

TRANSCANADA  PIPELINES  LIMITED  . 

TRANSCANADA  PIPELINES  LIMITED  . 

CHENIERE  MARKETING,  LLC  . 

PETROCHINA  INTERNATIONAL  (CANADA)  TRADING  LTD  . 

PEMEX  GAS  Y  PETROQUIMICA  BASICA . 

NORTH  WESTERN  CORPORATION  d/b/a  NORTHWESTERN  ENERGY  . 

REGENT  RESOURCES  LTD  . 

FREEPORT  LNG  EXPANSION,  LP  . 

UNITED  STATES  GYPSUM  COMPANY  . 

TRANSCANADA  GAS  STORAGE  USA,  INC  . 

TERMOELECTRICA  DE  MEXICALI,  S.  DE  R.L.  DE  C.V . 

FORTUNA  (US)  LP  . 

UGI  ENERGY  SERVICES  INC  . 

FAMILY  ENERGY  INC  . 

GLACIAL  NATURAL  GAS,  INC  . 

YANKEE  GAS  SERVICES  COMPANY  . 

NATIONAL  FUEL  GAS  DISTRIBUTION  CORPORATION  . 

CENTRAL  HUDSON  GAS  &  ELECTRIC  . 

NORTHERN  UTILITIES,  INC  . 

CONNECTICUT  NATURAL  GAS  CORPORATION  . 

THE  SOUTHERN  CONNECTICUT  GAS  COMPANY  . 

ENERGYNORTH  NATURAL  GAS,  INC.  d/b/a  LIBERTY  UTILITIES  . 

BAY  STATE  GAS  COMPANY  d/b/a  COLUMBIA  GAS  OF  MASSACHUSETTS 

BOSTON  GAS  COMPANY . 

THE  BROOKLYN  UNION  GAS  COMPANY  d/b/a  NATIONAL  GRID  . 

COLONIAL  GAS  COMPANY  d/b/a  NATIONAL  GRID  . 

KEYSPAN  GAS  EAST  CORPORATION  d/b/a  NATIONAL  GRID  . 

THE  NARRANGANSETT  ELECTRIC  COMPANY  d/b/a  NATIONAL  GRID  . 

NIAGARA  MOHAWK  POWER  CORPORATION  d/b/a  NATIONAL  GRID . 

ALBERTA  NORTHEAST  GAS,  LIMITED  . 

NORTHEAST  GAS  MARKETS  LLC  . 

MC  GLOBAL  GAS  CORPORATION  . 
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12-05-LNG 
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12-90-NG 
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12-99-LNG 
12-104-NG 
12-110-NG 
12-1 11 -NG 
12-112-NG 
12-115-LNG 
12-116-NG 
12-117-NG 
12-120-NG 
12-1 21 -NG 
12-122-NG 
12-124-NG 
12-125-NG 
12-129-NG 
12-130-NG 
12-1 31 -NG 
12-132-NG 
12-133-NG 
12-134-NG 
12-135-NG 
12-136-NG 
12-137-NG 
12-138-NG 
12-139-NG 
12-140-NG 
12-1 41 -NG 
12-142-NG 
12-143-NG 
12-144-NG 
12-1 50- NG 


AGENCY:  Office  of  Fos.sil  Fnorgy, 
□(iparlment  of  Energy  (DOE). 

ACTION:  Notice  of  orders. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  of  tlie  Department  of  Energy  gives 
notice  tliat  during  October  2012,  it 
issued  orders  granting  authority  to 
import  and  export  natural  gas  and 
li(juefied  natural  gas.  The.se  orders  are 
summarized  in  the  attached  appendix 
and  may  he;  found  on  the  FE  Web  site 


at  bttp://\\’\v\\’.f()ssil.an(^v^y.gov/ 
progrdnis/gdsreyuhilion/diithorizdiions/ 
()r(Jdrs-2()12.Iit]]}l.  They  are  also 
available  for  inspection  and  copying  in 
the  Office  of  Fossil  Energy,  Office  of 
Natural  Gas  Regulatory  Activities, 

Docket  Room  3E-033,  Forrestal 
Building,  1000  IndejKmdence  Avenue 
SW.,  Washington,  DG  20.58.5,  (202)  580- 
0478.  The  Dock(;t  Room  is  open  hetvvecm 
the  hours  of  8:00  a.m.  and  4:30  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 

IssiKid  in  Wasliiiiglon.  DC,,  on  )ininarv  1.5. 
2013. 

)ohn  A.  Aiidin'soii, 

Mdiuit’ar,  Ndlural  (ids  lidguldlorv  Activilids. 
Officd  of  Oil  dint  das  (ilolxil  Sociirily  cind 
Supply,  Offica  of  Fossil  Fnorgv. 

Appendix — DOE/FE  Orders  Granting 
Import/Export  Authorizations 


Order  No. 

Date  issued 

FE  Docket  No. 

Authorization  holder 

Description  of  action 

3148  . 

10/04/12 

12-84-NG 

Boise  White  Paper  L.L.C . 

Order  granting  blanket  authority  to  import  natural  gas  from 
Canada. 

3149  . 

10/04/12 

12-87-NG 

Imperial  Irrigation  District . 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Mexico. 

3150  . 

10/04/12 

12-90-NG 

TransCanada  PipeLines  Lim¬ 
ited. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3151  . 

10/04/12 

12-91-NG 

TransCanada  PipeLines  Lim¬ 
ited. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3152  . 

10/04/12 

12-92-NG 

TransCanada  PipeLines  Lim¬ 
ited. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3153  . 

10/04/12 

12-104-NG 

PetroChina  International 
(Canada)  Trading  Ltd. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3154  . 

10/04/12 

12-110-NG 

Pemex  Gas  y  Petroquimica 
Basica. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada/Mexico,  and  to  import  LNG  from 
various  international  sources  by  vessel. 

3155  . 

10/04/12 

12-111-NG 

Northwestern  Corporation  d/ 
b/a  Northwestern  Energy. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 
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Order  No. 

Date  issued 

FE  Docket  No. 

Authorization  holder 

Description  of  action 

3156  . 

10/04/12 

12-112-NG 

Regent  Resources  Ltd . 

Order  granting  blanket  authority  to  import  natural  gas  from 
Canada. 

3157  . 

10/05/12 

12-116-NG 

United  States  Gypsum  Com¬ 
pany. 

Order  granting  blanket  authority  to  import  natural  gas  from 
Canada. 

3158  . 

10/05/12 

12-117-NG 

TransCanada  Gas  Storage 
USA,  Inc. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada/Mexico. 

3159  . 

10/05/12 

12-120-NG 

Termoelectrica  de  Mexicali, 

S.  de  R.L  de  C.V. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Mexico. 

3160  . 

10/05/12 

12-121-NG 

Fortuna  (US)  L.P  . 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3161  . 

10/05/12 

12-122-NG 

UGI  Energy  Services,  Inc . 

Order  granting  blanket  authority  to  import  natural  gas  from 
Canada. 

N/A  . 

10/05/12 

10-111-LNG 

Sabine  Pass  Liquefaction, 

LLC. 

The  Dow  Chemical  Company 

Order  granting  rehearing  for  further  consideration. 

3162  . 

10/11/12 

12-76-LNG 

Order  granting  blanket  authority  to  export  previously  im¬ 
ported  LNG  by  vessel. 

3163  . 

10/16/12 

12-05-LNG 

Gulf  Coast  LNG  Export,  LLC 

Order  granting  long-term  multi-contract  authority  to  export 
LNG  by  vessel  from  proposed  Brownsville  Terminal  to 
free  trade  agreement  nations. 

3164  . 

10/16/12 

12-99-LNG 

Cheniere  Marketing,  LLC  . 

Order  granting  long-term  multi-contract  authority  to  export 
LNG  by  vessel  from  proposed  Corpus  Christi  Lique¬ 
faction  Project  to  free  trade  agreement  nations. 

3165  . 

10/18/12 

12-115-LNG 

Freeport  LNG  Expansion, 

L.P. 

Order  granting  blanket  authority  to  export  LNG  by  vessel 
to  Canada/Mexico. 

3166  . 

10/18/12 

12-124-NG 

Family  Energy  Inc . 

Order  granting  blanket  authority  to  import  natural  gas  from 
Canada. 

3167  . 

10/18/12 

12-133-NG 

Connecticut  Natural  Gas 
Corporation. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3168  . 

10/18/12 

12-134-NG 

The  Southern  Connecticut 

Gas  Company. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3169  . 

10/18/12 

12-135-NG 

EnergyNorth  Natural  Gas, 

Inc.  d/b/a  Liberty  Utilities. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3170  . 

10/18/12 

12-136-NG 

Bay  State  Gas  company  d/b/ 
a  Columbia  Gas  of  Massa¬ 
chusetts. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3171  . 

10/18/12 

12-137-NG 

Boston  Gas  Company  . 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3172  . 

10/18/12 

12-138-NG 

The  Brooklyn  Union  Gas 
Company  d/b/a  National 

Grid  NY. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3173  . 

10/18/12 

12-139-NG 

Colonial  Gas  Company  d/b/a 
National  Grid. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3174  . 

10/18/12 

12-140-NG 

Keyspan  Gas  East  Corpora¬ 
tion  d/b/a  National  Grid. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3175  . 

10/18/12 

12-141-NG 

The  Narragansett  Electric 
Company  d/b/a  National 
Grid. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3176  . 

10/18/12 

12-142-NG 

Niagara  Mohawk  Power  Cor¬ 
poration  d/b/a  National 

Grid. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3177  . 

10/18/12 

12-143-NG 

Alberta  Northeast  Gas,  Lim¬ 
ited. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3178  . 

10/18/12 

12-144-NG 

Northeast  Gas  Markets  LLC 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3179  . 

10/24/12 

12-125-NG 

Glacial  Natural  Gas,  Inc  . 

Order  granting  blanket  authority  to  import  natural  gas  from 
Canada. 

3180  . 

10/24/12 

12-129-NG 

Yankee  Gas  Services  Com¬ 
pany. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3181  . 

10/24/12 

12-130-NG 

National  Fuel  Gas  Distribu¬ 
tion  Corporation. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3182  . 

10/24/12 

12-131-NG 

Central  Hudson  Gas  &  Elec¬ 
tric  Corporation. 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3183  . 

10/24/12 

12-132-NG 

Northern  Utilities,  Inc  . 

Order  granting  blanket  authority  to  import/export  natural 
gas  from/to  Canada. 

3184  . 

10/24/12 

12-150-LNG 

MC  Global  Gas  Corporation 

Order  granting  blanket  authority  to  import  LNG  from  var¬ 
ious  international  sources  by  vessel. 
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DEPARTMENT  OF  ENERGY 

DOE  Response  to  Recommendation 
2012-2  of  the  Defense  Nuclear 
Facilities  Safety  Board,  Hanford  Tank 
Farms  Flammable  Gas  Safety  Strategy 

AGENCY:  Doparlinent  ot  Energy. 
action:  Notice. 

SUMMARY:  On  September  28.  2012  the 
Defen.se  Nuclear  Facilities  Safety  board 
submitted  Recommeudatiou  2012-2, 
couceruiug  Hanford  Tank  Farms 
Flanunahia  Has  Safety  Strate^v,  to  the 
Department  of  Energy.  In  accordance 
with  section  315(h)  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  42 
IJ.S.G.  228(>d{h),  the  following 
rejiresents  the  Secretary  of  Energy's 
resjionse  to  the  Recommendation. 
ADDRESSES:  Send  comments,  data, 
views,  or  arguments  c:oncerning  the 
Secretary’s  response  to:  Defen.se  Nuclear 
Facilities  Safety  board,  025  Indiana 
Avenue  NVV.,  Suite  700,  Washington. 

DC  20004. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Steven  betras.  Nuclear  Engineer. 
Departmental  Rejiresentative  to  the 
Defense  Nuclear  Facilities  Safety  board. 
(Mfice  of  Health,  Safety  and  Security. 
l).S.  Department  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585. 

tssued  in  Wasliingten.  ID(^  on  )annarv  !). 
2013. 

Mari-)osotl(;  Campagnone, 

Departmental  Represenlalive  to  the  Defense 
Naclear  Faeilities  Safety  Hoard,  Office  of 
Health.  Safety  and  Secaritv. 

January  7,  2013 

The  Honorable  Peter  S.  Winokur 
Chairman 

Defense  Nuclear  Facilities  Safety  board 
025  Indiana  Avenue  NW,  Suite  70t) 
Wa.shington.  DC  20004 
Dear  Mr.  Chairman; 

The  Dejiartment  of  Energy  (DOE) 
acknowledges  receijit  of  Defense 
Nuclear  Facilities  Safety  board  (board) 
Recommendation  2012-2.  Hanford 
Tank  Farms  Flammable  Has  Safety 
Strateay,  issued  on  September  28,  2012, 
published  in  the  Federal  Register  on 
Qctoher  12,  2012,  and  accepts  the 
Recommendation. 

The  board  acknowledged  in  its 
Recommendation  that  .some 
improvements  had  been  made  to  the 
specific  administrative  controls  used  for 
flammahle  gas  monitoring,  hut  noted 
that  more  work  was  needed  to  make  the 
ventilation  system  a  credited  safety 


control.  DOE  agrees.  In  developing  an 
hnjdementation  Plan  (IP),  DOE  will  take 
the  pragmatic  and  graded  approach 
detailed  helow  to  addre.ss  the  sub 
recommendations  that  will  significantlv 
inijirove  the  rohu.stness  of  flammahle 
gas  controls  in  the  near  term.  DOE  is 
confident  this  is  the  mo.st  exjieditious 
ajiproach  to  implement  a  more  rohnst 
safety  control  for  Double  Shell  Tank 
(DST)  ventilation  monitoring  consistent 
with  the  intent  of  Recommendation 
2012-2. 

DOE’s  approach  to  addressing  suh 
rec:ommendation.s  1  and  2  will  lie 
divided  into  the  following  3  phases; 

•  Phase  1  will  he  to  complete 
implementing  the  DOE-approved 
Documented  Safety  Analysis  by  January 
2013.  This  will  include  sujiplementing 
the  flammahle  gas  monitoring  control 
with  a  new  control  that  will  measure 
ventilation  How  through  each  tank  on  a 
periodic  basis.  This  Documented  Safety 
Analysis  will  establish  priorities  for 
DST  primary  tank  ventilation  system 
maintenance,  commensurate  with  the 
importance  of  maintaining  active 
ventilation  on  these  tanks. 

•  Phase  2  will  he  to  install  initial 
safety-significant  instrunumtation  for 
real-time  monitoring  of  the  ventilation 
exhaust  flow  from  each  DST  that  will 
not  involve  confined-space,  radiological 
pit  entry  for  data  collection  as  is 
currently  retiuired.  At  this  point,  a 
robust  .safety-significant  engineered 
control  will  he  in  place  to  provide  exact 
How  measurement  through  each  tank  in 
real-time. 

•  Pha.se  3  will  he  to  refine  the  tank 
flow  real-time  monitoring  to  make  the 
monitoring  data  available  at  remote 
locations. 

Remaining  actions  associated  with 
suh  recommendations  3  through  5  to 
reduce  the  jiotential  hazards  jiosed  by 
gas  release  events  will  also  he  identified 
in  the  IP  and  will  addre.ss: 

•  Restoring  and  upgrading  existing 
installed  non-safety-related  ecjuijmient 
being  used  to  fulfill  safety  functions  at 
the  Hanford  Tank  Farms  to  the 
approjiriate  safety  classification. 

•  Implementing  compensatory 
measures  in  the  event  of  DST 
ventilation  .systems  become  unavailable. 

•  Evaluating  the  means  to  reduce 
flammahle  gases  retained  in  the  DST 
waste. 

DOE  is  committed  to  the  safe 
ojieration  of  its  nuclear  facilities 
consistent  with  the  princijiles  of 
Integrated  Safety  Management  and  the 
Department’s  nuclear  safety 
reciuirements.  DOE  values  the  board’s 
injmt  on  how  the  Department  can 
improve  its  activities.  VVe  look  forward 
to  working  with  the  board  and  its  staff 


on  jirejiaring  DOE’s  IP  for 
Recommendation  2012-2.  1  have 
assigned  the  Manager.  Office  of  River 
Protection,  to  he  the  Dejiartment’s 
resiionsihle  manager  for  this 
Recommendation.  He  can  he  reached  at 
(509)  370-8830. 

If  you  have  any  (piestions,  please 
contact  me  or  Mr.  David  Huizenga. 
Senior  Advi.sor  for  Environmental 
Management,  at  (202)  580-7709. 
Sincerely. 

Steven  (ihu 

IKK  Hoc.  2(u:i-(l1  i;t2  Kilod  8:4.5  ;tni| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12690-005] 

Public  Utility  District  No.  1  of 
Snohomish  County,  WA;  Notice  of 
Availability  of  Environmental 
Assessment 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1909  and 
the  Federal  Energy  Regulatory 
("ommi.ssion’s  ((Commission  or  FERfC’s) 
regulations.  18  CFR  jiart  380  (Order  No. 
480,  52  FR  478‘)7).  the  Office  of  Energy 
Projects  reviewed  the  Public  Utility 
District  No.  1  of  Snohomish  (County, 
Washington’s  (Snohomi.sh  PUD) 
ap])lic.ation  fora  1t)-year  ])ilot  license 
for  the  proposed  Admiralty  Inlet  Tidal 
Project  No.  12090,  which  would  he 
located  in  Admiralty  Inlet  in  Puget 
Sound,  near  the  (City  of  Port  Townsend, 
in  Island  (County.  Washington,  and  has 
prejiared  an  environmental  as.ses.sment 
(EA)  in  coojieration  with  the  U.S. 
Department  of  Energv  (D()E/EA-1949). 
In  the  EA,  (Commission  staff  analyzed 
the  potential  environmental  effects  of 
constructing  and  ojierating  the  project 
and  concludes  that  licensing  the  jiroject. 
with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

A  cojiy  of  the  EA  is  available  for 
review  at  the  (Commission  in  the  Public 
Reference  Room  or  may  he  vimved  on 
the  (Commission’s  Web  site  at 
wwu’.ferc.aov  using  the  “ehihrarv  ”  link. 
Enter  the  docket  number  excluding  the 
la.st  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
a.ssistance,  contact  FER(C  Online 
Support  at 

FEIKX)nIineSnpport@fer(:.goy  or  toll- 
free  at  1-888-208-3878,  or  for  TTY, 
202-502-8859.  A  copy  of  the  EA  can 
akso  he  found  on  DOE’s  Public  Reading 
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Room  Wei)  site  at  http:// 
U’U'U’.ee/ie.ej)e/g)’.go\'/”o/de/i/ 

NHPA  DIiA.aspx.  Rlease  reterence  DOE/ 
EA-H)4‘)  in  the  National  Environmental 
Policy  Act.  Dralt  Documents  .section. 

You  may  also  regi.ster  online  at 

asiihscripiion.asp  to  be  notified  via 
email  of  new  filings  and  issuances 
related  to  this  or  other  pending  ])rojects. 
For  assi.stance.  contact  FERO  Online 
Support. 

Any  comments  should  he  filed  within 
30  days  from  the  date  of  this  notice. 
Comments  may  he  filed  electronically 
via  the  Internet.  See  18  CER 
38.').2()()l(a)(l  )(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
w’xuv.Ihrc.gov/docs-filing/fcrconlina.dsp) 
under  the  “eFiling"  link.  C.ommenters 
can  submit  brief  comments  up  to  O.OOO 
characters,  without  ])rior  registration, 
using  the  eComment  .system  at  httj):// 
m )  u’.  fdi'c.gov/d  ocs-  fili  ng/ 
dconinwnt.asp.  You  must  include  vour 
name  and  contact  information  at  the  end 
of  your  comments.  For  assistance, 
please  contact  FERC  Online  Support. 
Although  the  Commission  stronglv 
encourages  electronic  filings, 
documents  mav  also  he  paper-filed.  To 
paper-file,  mail  an  original  and  seven 
copies  to:  Kimberly  D.  Bose.  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Street  NE..  Washington.  DC 
20428.  Please  affix  Project  No.  12711- 
00.')  to  all  comments. 

For  further  inforn)ation.  contact  David 
Ttirner  by  telephone  at  202-.')02-8001  or 
by  email  at  duvid. turndr@fdrc.gov. 

Dated:  janiiarv  l.'i.  2013. 

Kimberly  I).  Hose. 

Sdcrdiaiv. 

II-'R  Doc.  2()i:{-0n:)«  Kited  1-18-1.):  H:4.i  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-596] 

Duke  Energy  Carolines,  LLC;  Notice  of 
Application  for  Amendment  of  License 
and  Soliciting  Comments,  Motions  To 
Intervene,  and  Protests 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  (Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Non-project  use 
of  project  lands  and  waters, 

h.  Project  No.:  2232-.')98. 
c.  Datd  Filed:  November  21 , 2012. 

(1.  Applicant:  Duke  Energv  (Carolinas, 
EEC. 


e.  Name  of  Project:  (Catawha-Wateree 
Hydroelectric  Project. 

f.  Location:  Eake  Norman  in  Eincoln 
(County.  North  (Carolina. 

g.  Llled  PursiKuit  fo;  Federal  Power 
Act.  18  U.S.(C.  701a-82.')r. 

h.  Applicant  Contact:  Dennis 
Whitaker.  Duke  Energy — Eake  Services. 
528  S.  (Church  St..  (Charlotte.  N(C  28202. 
(704)  382-1.504. 

i.  FEHC  Contact :  Mark  (Carter.  (878) 
245-3083.  inark.cartei@ferc.gov. 

j.  Deadline  for  filing  continents, 
motions  to  inteivene,  and  firotests: 
February  13.  2012. 

All  documents  may  he  filed 
electronicallv  via  the  Internet.  See,  18 
(CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  (Ctmimission’s  Web 
site  at  http:/ /www.f erc.gov/docs-filing/ 
efiling.asp.  (CCommenters  can  submit 
brief  comments  up  to  (i.OOO  characters, 
without  prior  registration,  using  the 
eComment  .system  at  http:// 

WWW. ferc.gov/docs-filing/ 
econiinent.asp.  Yon  must  include  your 
name  and  contact  information  at  the  end 
of  your  comments.  For  assi.stance. 
please  contact  FERC  Online  .Sii])])ort  at 
FFUC()nlineSnj)port@ferc.gov  or  toll 
free  at  l-888-208-3()7(i.  or  for  TTY, 

(202)  502-8850.  Although  the 
(Commission  stronglv  encourages 
electronic  filing,  documents  may  also  he 
l)a])er-filed.  To  paper-file,  mail  an 
original  and  seven  co])ie.s  to:  .Secretary, 
Federal  Energv  Regiilatorv  (Commission, 
888  First  Street  NE.,  Washington,  D(C 
20428.  Please  include  the  ])roject 
number  (P-2232-50())  on  any  comnients 
or  niotions  filed. 

The  (Commi.ssion’s  Rules  of  Practice 
and  Procedure  recjuire  all  intervenors 
filing  docunienls  with  the  (Commi.ssion 
to  .serve  a  co])y  of  that  document  on 
eacli  ])er.son  whose  name  a])))ears  on  the 
official  service  list  for  the  i)roject. 
Furtlier,  if  an  intervenor  files  comments 
or  documents  with  the  (Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
j)articidar  resource  agency,  tliey  must 
also  serve  a  co])y  of  the  document  on 
that  resource  agency. 

k.  Description  of  Application:  Duke 
Energy  ("arolinas.  EEC  (licensee) 
requests  (Commission  ai)])roval  to 
authorize  changes  to  the  layout  of  the 
existing  Westport  Marina  on  Eake 
Norman.  The  licen.see  originally  notified 
the  (Commi.ssion  of  its  intent  to  ])ermit 
Westport  Marina  in  1084.  The  marina 
layout  has  changed  over  time,  and  the 
licen.see  now  seeks  to  incorporate  those 
changes  as  well  as  authorize  the 
following  proposed  changes:  (1) 
Re])lacing  a  portion  of  existing  .seawall 
ap])roximately  400  feet  long  and  adding 
a  j)ortion  of  new  seawall  a])])roxin)ately 


50  feet  long:  (2)  n)oving  an  existing 
wooden  dock  to  he  adjacent  to  an 
exi.sting  seawall  along  the  shoreline;  (3) 
reorienting  three  boat  slips;  (4)  dredging 
1,300  cubic  yards  of  sedinient  from 
three  se])arate  areas  within  the  footprint 
of  the  area;  (5)  permit  an  additional  11 
.sli]).s  for  personal  watercraft;  and  (8) 
allow  a  s])ecified  area  of  this  n)arina  to 
he  used  as  a  staging  area  for  businesses 
conducting  shoreline  work. 

1.  Locations  of  the  Application:  A 
CO]))'  of  the  a])])lication  is  available  for 
inspection  and  repioduction  at  the 
(Comn)i.ssion’s  Public  Reference  Room, 
locateil  at  888  First  Street  NE.,  Room 
2A,  Washington,  D(C  20428,  or  hv  calling 
(202)  502-8371 .  This  filing  may  also  he 
viewed  on  the  (Con)mi.ssion’s  VVeh  site  at 
http://www.ferc.gov  using  the 
“eEihrary"  link.  Enter  the  doc:ket 
luimher  excluding  the  last  three  digits  in 
the  docket  number  field  (P-2232)  to 
acce.ss  the  document.  You  may  also 
regi.ster  online  at  http://www.ferc.gov/ 
docs-filing/esubscription.asp  to  he 
notified  via  email  ol  new  filings  and 
issuances  related  to  this  or  other 
])ending  ])rojects.  For  assistance,  call  1— 
888-208-3878  or  email 
FFHCOnli neSiipport@ferc.gov.  for  TTY, 
call  (202)  502-8850.  A  coi)y  is  akso 
available  for  inspection  and 
rej)roduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  he  included 
on  the  (Commission's  mailing  list  should 
•SO  indicate  by  writing  to  the  .Secretarv 
of  the  (Commission. 

n.  Coniinents.  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  niotion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  (CFR  385.210.  .211,  .214, 
respectively.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  })rotests  or 
other  comments  filed,  hut  only  tho.se 
who  file  a  motion  to  intervene  in 
accordance  with  the  (Commi.ssion's 
Rules  n)ay  become  a  party  to  the 
proceeding.  Any  comments,  ])rotests,  or 
motions  to  intervene  must  he  received 
on  or  before  the  s])ecified  conunent  date 
for  the  particular  application. 

o.  Filing  and  Service  of  Dociiinents: 
Anv  filing  must  (1)  Bear  in  all  ca))ital 
letters  the  title  “(COMMENTS". 
“PROTE.ST",  or  “MOTION  TO 
INTERVENE"  as  a])])licahle:  (2)  set  forth 
in  the  heading  the  name  of  the  applicant 
and  the  project  number  of  the 
a])])lication  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
commenting,  protesting  or  intervening; 
and  (4)  otherwise  com})lv  with  the 
reejuirements  of  18  (CFR  385.2001 
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through  38.'5.20().'j.  All  connnents, 
motions  to  intervono,  or  protests  must 
set  forth  their  evichaitiarv  basis.  Any 
filing  made  by  an  intervenor  must  he 
acc'.ompanied  by  ])roof  of  service  on  all 
l)ersons  listcul  in  the  service  list 
prepared  hv  the  (iommission  in  this 
proceeding,  in  accordance  with  18 
388.201 0. 

Daliul:  lamiarv  14.  2013. 

Kimberly  1).  Base, 

Sncivlary. 

II'K  Doc.  2()i:)-()n37  1-1«-13;  H:4r)  :im| 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Records  Governing  Off-the-Record 
Communications;  Public  Notice 

This  constitutes  notice,  in  accordance 
with  18  (]FR  385.2201(1)].  of  the  receij)! 
of  prohibited  and  exempt  off-the-record 
communications. 

Order  No.  007  (04  FR  51222, 
.September  22,  1099]  recpiires 


(Commission  decisional  emplovees,  who 
make  or  receive  a  j)rohil)ited  or  exempt 
off-the-record  communication  relevant 
to  the  merits  of  a  contested  ])roceeding, 
to  deliver  to  the  Secretary  of  the 
Commission,  a  copy  of  the 
communication,  if  written,  or  a 
summary  of  the  substance  of  any  oral 
communication. 

Prohibited  communications  are 
includeil  in  a  public,  non-decisional  file 
associated  with,  hut  not  a  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  commuuit:ation  and  anv 
res])onses  thereto  should  become  a  part 
of  the  decisional  record,  the  ])rohibited 
off-the-record  communication  will  not 
he  considered  hv  the  Commission  in 
reaching  its  decision.  Parties  to  a 
])roceeding  mav  seek  the  o])portunitv  to 
respond  to  any  facts  or  contentions 
made  in  a  jnohihited  off-the-rec:ord 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
(iommis.sion  will  grant  such  a  recpie.st 
only  when  it  determines  that  fairness  so 
recjuires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 


communication  shall  serve  the 
document  on  all  parties  listed  on  the 
official  .service  li.st  for  the  aj)plicahle 
proceefling  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exemj)t  off-the-record 
communic:ations  are  included  in  the 
decisional  record  of  the  proceeding, 
unle.ss  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.0,  made  under  18  CFR 
385.2201  (e)(l)(v). 

The  following  is  a  list  of  off-the- 
record  i;ommunications  recently 
received  by  the  .Secretarv  of  the 
Commi.ssion.  The  communications 
listed  are  grouped  by  docket  numbers  in 
ascending  order.  'I’he.se  filings  are 
available  for  review  at  the  (Commission 
in  the  Public  Reference  Room  or  may  he 
viewed  on  the  Commission's  Web  site  at 
http://\v\v\\’.ferc.gov  using  the  eLihrary 
link.  Enter  the  docket  mnnher, 
excluding  the  last  three  digits,  in  the 
docket  number  field  to  access  the 
document.  For  assistance.  j)lease  contact 
FERC,  Oidine  .Support  at 
FEB(X)nIin(iSuppoi1@fer(:.<’ov  or  toll 
free  at  (8B())2()8-3(j7(),  or  for  TTY, 
contact  (2()2)5()2-8()59. 


Docket  No. 

File  date 

Presenter  or  requester 

Exempt; 

1.  P-2662-012  . 

11-30-12 

Richard  Laudenat.’ 

2.  P-516-000  . 

12-11-12 

Hon.  Joe  Wilson. 

3.  CP08^31-000  . 

12-17-12 

Hon.  Sherrod  Brown. 

4.  P-13417-000  . 

12-17-12 

Hon.  Ron  Kind. 

5.  ER13-185-000  . 

12-17-12 

Hons.  Richard  Blumenthal  &  Joseph  1.  Lie- 

berman. 

6.  P-12690-005  . 

12-31-12 

Kimberly  Ordon. 

7.  CP12-72-000  . 

1-2-13 

Hon.  Chris  Van  Hollen. 

8.  P-405-106  . 

1-13-13 

John  Dawes. 

’  Email  record. 


Dated;  |amiary  14,  2013. 

Kimberly  U.  Bose, 

Sficivtdiy. 

IFK  Doc.  2013-01134  Filed  l-lK-13;  8;4.'j  anil 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Commission  Staff 
Attendance 

The  Federal  Energy  Regulatory 
Commi.ssion  (Commission)  hereby  gives 
notice  that  members  of  the 
Commission’s  staff  may  attend  the 
following  meeting  related  to  the 
transmission  jjlanning  activities  of  the 
.South  Carolina  Regional  Transmission 
Planning  (SCRTP)  group: 


S(;RTP  Stakeholder  Group 

January  15.  2013 

The  above-referenced  meeting  is  ojien 
to  .stakeholders  and  will  he  held  at: 
.SCE&(j — Lake  Murray  Training  ("enter, 
Lexington.  .SCk 

For  additional  information,  see 
WWW. scrip. com. 

The  di.scussions  at  the  meeting 
described  above  may  address  matters  at 
issue  in  the  following  jiroceedings: 

Docket  No.  ERl3-l()7-()()().  South 
Carolina  Electric  &■  Cas  Company 
For  more  information,  contact 
Michael  Lee,  Office  of  Energy  Market 
Regulation,  F'ederal  Energy  Regulatory 
C.ommission  at  (202)  502-8058  or 
Michael. Lce@fcrc.goy. 


Dated:  |anuarv  14,  2013. 

Kimberly  I).  Bose, 

Secretary. 

|FI<  Doc.  2()i:i-()l  131)  Filed  1-18-13:  8:4.'')  ain| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Commission  Staff 
Attendance 

The  Federal  Energy  Regulatory 
Commi.ssion  hereby  gives  notice  that 
memhers  of  the  Commission's  staff  may 
attend  the  following  meetings  related  to 
the  tran.smission  planning  activities  of 
the  P]M  Interconnection,  L.L.C.  (P]M): 


Int«!r-Resi(»n;il  PJannins  Slakeholclor 
Advisory  C:omnii(lei;_N,;w  York/New 
hl1^land 

lamiarv  2«.  2012.  9:00  a.in.-12:00  n.m., 
I-ocal  Tiim; 

MidwesI  IS()-P|M  Inlornigional 
Coordination  Workshop 

lamiarv  10.  2012.  9:00  a.ni.-.l:()()  ii.ni.. 
Local  Tiim: 

Fohroary  12.  2012.  9:00  a.ni.-.'-,:00  p  ni 
Local  Tiim; 

P)M  Rfigional  Transmission  Planninc 
Task  Force  ^ 

lamiarv  24.  2012.  9:20  a.ni.-2:00  p.m.. 
Local  Time 

February  14.  2012.  9:20  a.m.-2:00  p.m. 
Local  Time 

March  14.  2012.  9:20  a.in.-2:00  p.m. 
Local  Time 

April  18.  2012.9:20  a.m.-2:00  p.m. 

Local  Time 

I  ho  above-referenced  meeting  will  lie 
held  over  t;onference  call  or  at: 

1  he  P|M  Conierence  It  Training  Center 
Norristown.  PA. 
or 

Midwest  KSO.  (Carmel.  IN. 

I  he  above-referenced  meetings  are 
o|)en  to  stakeholders. 

Further  information  mav  be  found  at 
iymv.pjnj.coni. 

1  be  di.scu.ssions  at  the  meetings 
de.scribed  above  may  address  matters  at 
is.siie  in  the  following  j)roce(;dings: 
Docket  No.  EL07-.'-,8.  Organization  of 
r/M  Statas.  Inc.,  at  al..  v.  PJM 
Interconnection,  L.L.C. 

Docket  No.  FL08-14.  Black  Oak  Bner<>v 
LLC.  et  ok,  \'.  FERC 
Docket  No.  EL10-.'52.  Central 
Transnii.ssion,  LLC  v.  PJM 
Interconnection ,  L.L. C. 

Docket  No.  EL12-4.').  PJM 
Int erconnection ,  L.L.C. 

Dock(;t  No.  ELl2-.'-,0.  Jnrst  Energy 
SoJntions  Corporation  et  al  \\  PJM 
Interconnection,  L.L.C. 

Docket  No.  ELl2-.'i4.  Viridity  Eneroy, 

Inc.  V.  PJM  Interconnection.  L.L  C 
Docket  No.  ELI  2-89.  Primary  Power 
LLC  V.  PJM  Interconnection  L  L  C 
DiH.ket  No.  ELI  2-8.  DC  Energy.  L.L.C. 
and  DC  Energy  Mid-Atlantic.  L.L.C.  ys 
PJM  Interconnection,  L.L.C. 

Docket  No.  AD12-1  and  ER11-4()hi, 
Midwest  Independent  Tran.sinission 
System  Operator.  Inc. 

Doi.ket  No.  ADl2— 18.  Cafjocity 
Deliyerahility  Across  the  Midwest 
Independent  Transmission  System 
Operator.  Inc./PJM  Interconnection. 
L.L.C.  Seam 

Docket  No.  ELI  2-10.  \’orth  American 
i^'di  Ural  Resources.  Inc.  y.  PJM 
Interconnection,  L.L.C.  et.  al. 
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Docket  No.  EK08-1 94-000,  et  ak. 

DiKjnesne  Light  Company  et  al 
Docket  No.  ER09-10()2,  PjM 
Interconnection.  L.L.C. 

Docket  No.  ER0‘)-1 1 48,  PPL  Electric 
Util  it  ies  Corpora  t  ion 
Docket  No.  ER09-12.'')8,  Potonwe- 
^^Ppnlachian  7  ransmission  I lighline. 

Docket  Nos.  ER09-1  .'-)8‘)  and  ELI 0-8, 
FirstEnergy  Seirice  Company 
Docket  No.  ELO.2-121,  PJM 
Interconnection,  L.L  C 
Dock(;t  No.  f:i.07-.'-,8.  Aliegheny  Electric 
(moperatiye.  Inc.,  et  a.,  v'  PJM 
Interconnection,  L  L  (] 

Docket  No.  EL07-.18.  Organization  of 
PJM  States,  Inc.,  et  al..  v.  PJM 
Interconnection,  L.L  C 
Dock(;t  No.  EL08-14.  RIack  Oak  Energy 
LLC.  etak.y.  FERC 
Docket  No.  ELl0-.'-)2.  Central 
Transmission.  LLCv.  PJM 
Interconnection.  L.L.C. 

Docket  No.  ELl2-4.‘},  PJM 
Interconnection.  L.L.C. 

Docket  No.  EL12-.'-)0.  First  Energy 
Solutions  Corporation  et  al  v.  PJM 
Interconnection,  L. L.C. 

Docket  No.  ELI  2-.'-, 4.  Viridity  Enenw. 

Inc.  V.  PJM  Interconnection.  L  L  C 
Docket  No.  ELI  2-89.  Primary  Power 
LLC  V.  PJM  Interconnection,  L  L  C 
Docket  No.  ELI  2-8,  DC  Energy.  L.L.C. 
and  DC  Energy  Mid-Atlantic.  L.L.C.  ys 
PJM  Interconnection.  LLC. 

Dockiit  No.  AD12-1  and  ERl  1-4081, 
Midwest  Independent  Transmis.sion 
System  Ojjiaator,  Inc. 

Doi.ket  No.  ADl2— 18.  Capacity 
Deliyerahility  Across  the  Midwest 
Independent  'Transmission  System 
Operator.  Inc./PJM  Interconnection. 
L.L.C.  Seam 

Docket  No.  ELI  2-10,  North  American 
i\atiiral  Resources,  Inc.  y.  PJM 
Interconnection.  LL.C.  et.  al. 

Docket  No.  ER08-l<)4-000,  et  al.. 

Duqnesne  Light  Company  et  ak 
Docket  No.  ER09-1082,  PJM 
Int ercon necti on.  L.L. C. 

Docket  No.  ER09-1148,  PPL  Electric 
Util  it  i  es  Corpora  ti  oi  i 
Docket  No.  EROt)-i2.'58,  Potomac- 
Apjnilachian  'Transmission  High  line. 

Docket  Nos.  EROO-l.^OO  and  ELI  0-8. 

kirstEnergy  Sendee  Company 
Docket  No.  ERl  0— 2.12  and  ELlO— 14 
Primary  Po  wer.  J..L.  C. 

Docket  No.  ER10-.149,  PJM 
In  t erconnection .  L.  L.  C. 

Docket  No.  ERl  1-1844.  Midwest 
Independent  'Transmission  System 
Ojierator,  Jnc. 

Doc.ket  Nos.  ERl  1—2814  and  ERl  1-281.1 
PJM  Interconnection.  LLC.  and 
American  Transmission  Sv.stems,  Inc 
Docket  No.  ERl  1-287.1  and  ELll-20. 

PJM  Interconnection.  LL.C. 


Docket  No.  ERl  1-41 08,  P/A/ 
Interconnection,  L.L. C. 

Docket  No.  ERl  1-4828,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl 2-92,  PJM 
Interconnection,  L.L.C.,  el.  al 
Dock(!t  No.  ERl 2-1 172,  PJM 
Interconnection,  L.JAk,  et.  al. 
Docket  No.  ERl  2-1 178.  PJM 
Interconnection,  L.L. C. 

Docket  No.  ERl 2-1 204,  PJM 
1 1  iterconnect  ion,  L.L.  C. 

Docket  No.  ER12-1781,  J^M 
Interconnection,  L.L.C. 

Docket  No.  ERl  2-2080,  CenOn  Power 
Midwest.  LP 

Docket  No.  ERl2-22()0,  New  York 
Independent  System  Operator.  Inc 
Docket  No.  ERl 2-2282,  PJM 
Interconnection,  L.L. C. 

Docket  No.  ERl  2-2274,  Pnhiic  Sendee 
hlectric  and  Cas  Company 
Docket  No.  ERl  2-2291,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl 2-2299,  PJM 
Interconnection ,  L.L. C. 

Docket  No.  ERl  2-241 7,  PJM 
Interconnection,  L.L.C. 

Docket  No.  ERl  2-2440,  PJM 
Interconnection,  L.L. C. 

Docket  No.  ERl 2-2442,  PJM 
Interconnection,  L.L. C. 

Docket  No.  ERl  2-248<),  PJM 
Interconnection.  L.L. C. 

Docket  No.  ERl  2-2488,  PJM 
Int  erconnection ,  L.L.  C. 

Docket  No.  ERl  2-2.11 8,  PJM 
Interconnection,  L.L.C. 

Docket  No.  ERl  2-2.127,  PJM 
Interconnection.  L.L. C. 

Dock(;t  No.  ERl  2-2.1.10,  PJM 
Interconnection.  L.L. C. 

Docket  No.  ERl 2-2.174,  PJM 
Interconnection.  L.L. C. 

Docket  No.  ERl  2-2.194,  PJM 
I nterconnection ,  L.L. C. 

Docket  No.  ERl  2-2.199,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl 2-2804,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl  2-2808,  PJM 
I  nterconnection,  L.L.  C. 

Docket  No.  ERl  2-2810,  J^JM 
Interconnection.  L.L. C. 

Docket  No.  ERl  2-281 8,  PJM 
Interconnection,  L.L. C. 

Docket  No.  ERl  2-2824,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl  2-2881,  PJM 
Interconnection,  L.L.  C. 

Docket  No.  ERl  2-2883,  PJM 
Interconnection,  L.L. C. 

Docket  No.  ERl 2-2884,  PJM 
Interconnection.  L.L. C. 

Docket  No.  ERl 2-2871,  PJM 
Interconnection,  L.L. C. 

Docket  No.  ERl  2-2888.  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl  2-281.1,  PJM 
Interconnection.  L.L. C. 
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Docket  No.  FRl2-4()n.  PJM 
Intorconnaction.  L.L.C. 

Docket  No.  ERl2-.'5i:t,  P}M 
Int(^r(:onn(i(:tion,  L.L.CJ. 

Docket  No.  ERl  2-718,  New  York 
Independent  System  Opevntov,  Inc. 
Dock(;t  No.  K\U2-[)I.PIM 
Interconnection.  L.L.Ci. 

Docket  No.  ERl  2-02.  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl  2-489.  PJM 
Int erconnection .  J^.L.Ci. . 

Docket  Nos.  ERl  1-21 88  and  ELI  1-82, 
American  Plectric  Power  Service 
(iorporation 

Docket  No.  ERl2-2()8.'-).  PJM 
Interconnection.  L.L.d. 

Docket  No.  ERl 2-2707,  PJM 
In t ercon n ection .  L.L.C. 

Docket  No.  ERl 2-2708,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl  2-208.1.  PJM 
Int  ercon  nection  .L.L.C. 

Docket  No.  ERl 2-2707,  PJM 
Interconnection .  L.L.C. 

Doc:ket  No.  ERl  8-27,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ER18-,11,  /^A/ 
Interconnection.  L.L.C. 

Docket  No.  ER18-.12,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ER18-.18,  PJM 
Interconnection.  L.L.C. 

Docket  No.  ERl8-0(),  PJM 
In  t  ercon n ect ion .  L.L.  C. 

Docket  No.  ERl  8-74,  PJM 
In terconnection.  L.L. C. 

Docket  No.  ERl  8-90,  Public  Service 
Llectric  and  Cas  Company  and  PJM 
In  t  ercon  1 1  ect  ion .  L.L.C. 

Docket  No.  ERl  8-1 10.  PJM 
Int  ercon  n  ection  .L.L.  C. 

Docket  No.  ERl  8-1 24.  PJM 
Interconnection.  L.I.,.C. 

Docket  No.  ERl  8-1 20.  PJM 
In  terconnection.  L.L.C. 

Docket  No.  ERl  8-1 9.1,  Indicated  PJM 
Transmission  Owners 
Docket  No.  ERl  8-198,  PJM 
Interconnection.  L.L.C 
Docket  No.  ERl 8-282,  American 
Electric  Power  Service  Corporation 
Docket  No.  ERl 8-288.  American 
Electric  Power  Sendee  Corporation 
Docket  No.  ERl 8-284,  American 
Electric  Power  Sendee  Corporation 
Docket  No,  ERl  8-28.1.  American 
Electric  Power  Sendee  Corporation 
Docket  No.  ERl  8-280,  American 
Electric  Power  Sendee  Corporation 
Docket  No.  ERl  8-287.  American 
Electric  Power  Sendee  Corporation 
Docket  No.  ERl  8-288,  American 
Electric  Power  Sendee  Corporation 
Docket  No.  ERl  8-289,  American 
Electric  Power  Sendee  Corporation 
Docket  No.  ERl  8-240,  American 
Electric  Power  Sendee  Corporation 
Docket  No.  ERl  8-897,  PJM 
Interconnection.  L.L.C. 


Docket  No.  ERl 8-708,  PJM 
Interconnection.  L.L.C. 
l'’or  more  information,  contact 
Jonathan  Eernamlez,  Of  fice  of  Energy 
Market  Regulation,  Imderal  Energy 
Regulatory  (Commission  at  (202)  .102— 
0004  or  Jonathan. lernandez@ferc.<’ov. 

Dated:  laimary  14,  2018. 

KimlM;rty  D-  Hose, 

S(!cr(‘l(irv. 

IKK  Doc.  2(n;i-(n  ni.'")  Kited  K:4,')  ami 

BILLING  CODE  6717-01-P 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

agency:  Federal  Dejiosit  Insurance 
(Corporation. 

ACTION:  Notice  of  New  .System  of 
Records. 

SUMMARY:  The  Federal  Deposit 
Insurance  (Corporation  (I'dlKC)  proposes 
to  add  one  new  system  of  records  to  its 
existing  inventory  of  systems  .suliject  to 
llie  Ih  ivacy  Act  of  1974,  as  amended. 

This  new  .systmn  of  records  is  entitled 
FDKC  8()-(i4-()()8.1,  Identity,  Credential 
and  Access  Management  Records.  We 
hereby  piihli.sh  this  notice  for  comment 
on  the  pro])o.sed  system  of  records. 

DATES:  (Comments  on  the  propo.sed 
sy.stem  of  records  must  lie  received  on 
or  before  Fehrnarv  21, 2018.  The 
jn  oposed  .system  of  records  will  liecome 
effective  4.1  days  following  pufilication 
in  tlie  Federal  Register,  unless  a 
sipierseding  notice  to  the  contrary  is 
pulilislied  liefore  that  date. 

ADDRESSES:  Yon  may  snlimit  written 
t:omment.s  by  any  of  the  following 
methods: 

•  Agency  Web  site:  Located  at 
www.fdic.gov/re^ulations/Iaws/jedead/ 
propose. htnd.  Follow  in.strnctions  for 
submitting  comments  on  this  Wei)  site. 

•  EnudI:  .Send  to  comments@fdic.gov. 
Inchule  “Notice  of  New  FDIC  .System  of 
Records”  in  the  subject  line. 

•  M(dl:  .Send  to  Gary  Jackson, 

(Coim.sel,  Attention:  Comments,  MIKC 
System  of  Records,  .1.10  17th  Street  NW., 
\\hishington,  D(C  20429. 

All  submissions  should  refer  to  “Notice 
of  New  FDKC  .Sv.stem  of  Records.”  Bv 
])rior  a])])ointment,  comments  mav  also 
he  inspected  and  ])hotocopied  in  the 
EDIC  Public  Information  (Center,  8.101 
North  Fairfax  Drive,  Room  E-100.1, 
Arlington.  Virginia  22220,  between  9:00 
a.m.  and  4:00  p.m.  (E.ST),  Monday  to 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Cary 
Jack.son,  (Coim.sel,  FDIC,  .1.10  17th  .Street 


NW.,  Washington.  DC  20429.  (708)  .102- 
2077. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  Privacy  Act  of 
1974,  as  amended,  the  FDKC  has 
conducted  a  review  of  its  I’rivacv  Act 
.systems  of  records  and  has  determined 
that  it  needs  to  add  one  new  sy.stem  of 
records.  The  FDKC’s  system  notices  were 
la.st  pulilislied  in  the  Federal  Register 
on  Decemlier  18.  2011,  Volume  70. 
Number  289  (70  FR  77020);  this  last 
pufilication  may  he  viewed  at  http:// 
www.fdic.gov/about/privacy/  on  the 
FDlC’s  Privacy  Web  page. 

The  Identity.  Credential  and  Access 
Management  Records  sy.stem  will 
contain  records  collected  or  generated 
in  tlie  process  of  producing  Personal 
Identity  Verification  (PIV)  cards  i.ssued 
l)y  the  FDIC.  PIV  cards  are  reipiired  for 
granting  and  controlling  access  to  FDIC 
and  other  federal  facilities. 

A  Rejiort  of  New  Systems  of  Records 
has  lieen  submitted  to  the  Committee  on 
Oversight  and  (Government  Reform  of 
the  House  of  Rejiresentatives.  the 
Committee  on  Homeland  .Security  and 
Covernmental  Affairs  of  the  Senate,  and 
the  Office  of  Management  and  Budget 
])nr.suant  to  Appendix  1  to  OMB  (Gircular 
A-180,  “Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,”  dated 
November  80.  2000,  and  tlie  Ihivacv 
Act,  .1  II.S.C.  .1.12a(r). 

More  detailed  information  on  the 
})roj)osed  new  system  of  records  may  he 
viewed  in  the  coni|)lete  text  below. 

FDIC-30-64-0035 

SYSTEM  NAME: 

Identity.  (Gredential  and  Acce.ss 
Management  Records. 

SECURITY  CLASSIFICATION: 

Unclassified  hut  sensitive. 

SYSTEM  location: 

file  Division  of  Administration.  FDKG, 
.1.10  17th  .Street  NW.,  Washington.  D(G 
20429,  and  the  FDIC  regional  or  area 
offices.  (.See  Appendix  A  for  a  list  of  tlie 
FDIC  regional  offices  and  tlieir 
addresses.)  Duplicate  systems  may  exist, 
in  whole  or  in  part,  at  secure  sites  and 
on  .secure  servers  maintained  by  third- 
party  service  providers  for  the  FDKG. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  sv.stem  covers  all  FDKG 
emplovees.  contractors,  and  other 
individuals  who  have  applied  for.  lieen 
i.ssued.  and/or  used  a  lYirsonal  Identity 
Verification  (PIV)  card  for  access  to 
FDIC  or  other  federal  facilities. 
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CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  includes  all  information 
submitted  during  a])])li(:ation  for  the  PIV 
card  and  any  resulting  investigative  and 
adjudicative  documentation  recjuired  to 
establish  and  verify  the  identity  and 
background  of  each  individual  issued  a 
PIV  card.  The  .system  includes,  hut  is 
not  limited  to.  the  a])j)licant’s  name, 
social  security  number,  date  and  place 
of  birth,  hair  and  eye  color,  height, 
weight,  ethnicity,  .status  as  Federal  or 
contractor  employee,  organization  and 
office  of  assignment,  company  name, 
employee  ID  number,  telephone 
numher(s).  email,  biometric  identifiers 
including  fingerprints,  digital  color 
photograph,  signature,  data  from  source 
documents  used  to  jjositively  identify 
the  applicant,  including  Form  1-9 
documents  and  OFM  Forms  SF-85  or 
SF-8(i.  network  user  name,  user  access 
rights,  and  FlY  cardholder  hi.storv  and 
transaction  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Section  9  of  the  Federal  Deposit 
Insurance  Act  (12  IJ.S.C.  1819); 
Executive  Order  ‘)397:  Section  .'ill 3  of 
the  Federal  Information  Securitv  Act 
(Fill).  L.  104-1  (Hi.  .sec.  .'ll  13);  Section 
203  of  the  Electronic  Oovernmenl  Act 
(Ihil).  L.  104-347,  sec.  203);  and 
Homeland  Securitv  Presidential 
Directive  (HSPD)  12.  Policv  fora 
Oommon  ldentific:ation  Standard  for 
Federal  Em])loyees  and  (Contractors. 

purpose: 

The  primary  purpo.se  of  the  .system  is 
to  manage  the  safety  and  .security  of 
FDKC  and  other  federal  facilities,  as  well 
as  the  occupants  of  tho.se  facilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  tho.se  disclosures 
generally  permitted  under  the  Privacy 
Act.  .5  ll.S.C.  .5.')2a(h),  all  or  a  portion  of 
the  records  or  information  contained  in 
this  sy.stem  may  he  di.sclo.sed  outside 
the  FDIC  as  a  routine  use  as  follows: 

(1)  'Fo  appro|)riate  Federal,  Slate,  and 
local  authorities  re.sj)onsil)le  for 
investigating  or  j)rosecnting  a  violation 
of.  or  for  enforcing  or  imi)lementing  a 
.statute,  rule,  regulation,  or  order  issued, 
when  the  information  indicates  a 
violation  or  ])otential  violation  of  law. 
whether  civil,  criminal,  or  regulatorv  in 
nature,  and  whether  arising  hv  general 
statute  or  particular  j)rogram  statute,  or 
by  regulation,  rule,  or  order  i.ssued 
pursuant  thereto; 

(2)  To  a  court,  magistrate,  or  other 
administrative  body  in  the  cour.se  of 
presenting  evidence,  including 
disclosures  to  counsel  or  witnes.ses  in 


(he  cour.se  of  civil  discovery,  litigation, 
or  settlement  negotiations  or  in 
connection  with  criminal  proceedings, 
when  the  FDIC  is  a  j)arty  to  the 
proceeding  or  has  a  significant  intere.st 
in  the  proceeding,  to  the  extent  that  the 
information  is  determined  to  he  relevant 
and  necessary; 

(3)  To  a  congressional  office  in 
respon.se  to  an  inquiry  made  by  the 
congre.ssional  office  at  the  request  of  the 
individual  who  is  the  subject  of  the 
record: 

(4)  To  appro])riate  P’ederal,  State,  and 
local  authorities,  and  other  entities 
when  (a)  it  is  suspected  or  confirmed 
that  the  security  or  confidentiality  of 
information  in  the  system  has  been 
conqiromised;  (h)  there  is  a  risk  of  harm 
to  economic  or  j)roperty  interests, 
identity  theft  or  fraud,  or  harm  to  the 
security  or  integrity  of  this  .system  or 
other  systems  or  programs  that  rely 
upon  the  com])romised  information;  and 
(c)  the  di.sclosnre  is  made  to  such 
agencies,  entities,  and  persons  who  are 
reasonably  necessary  to  assist  in  efforts 
to  respond  to  the  suspected  or 
confirmed  compromise  and  prevent, 
minimize,  or  remedv  such  harm; 

(.‘i)  To  appro])riate  f'ederal,  .State,  and 
local  authorities  in  connection  with 
hiring  or  retaining  an  individual, 
conducting  a  background  security  or 
suitability  investigation,  adjudication  of 
liability,  or  eligibility  for  a  licen.se, 
contract,  grant,  or  other  benefit; 

((i)  To  aj)propriate  Federal,  .State,  and 
local  authorities,  agencies,  arbitrators, 
and  other  parties  responsible  for 
processing  anv  jier.sonnel  actions  or 
conducting  administrative  hearings  or 
corrective  actions  or  grievances  or 
aj)j)eals.  or  if  needed  in  the  performance 
of  other  authorized  duties; 

(7)  To  approjiriate  Federal  agencies 
and  other  ])ut)lic  authorities  for  use  in 
records  management  in.s])ections; 

(8)  To  officials  of  a  labor  organization 
when  relevant  and  necessary  to  their 
duties  of  exclu.sive  rejiresentation 
concerning  personnel  policies, 
j)ractice.s,  and  matters  affecting  working 
conditions; 

(9)  To  contractors,  grantees, 
volunteers,  and  others  performing  or 
working  on  a  contract,  service,  grant, 
cooperative  agreement,  or  ])roject  for  the 
Federal  (Government; 

(10)  To  notify  another  Federal  agency 
when,  or  verify  whether,  a  PIV  card  is 
no  longer  valid. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

Stonige:  Records  are  stored  in 
electronic  media  or  in  paper  format 
within  individual  file  folders. 


Htfirwvdhiliiy:  Records  are  indexed 
and  retrieved  by  name,  social  security 
number,  other  ID  numher,  PIV  card 
.serial  numher,  and/or  by  any  other 
unique  individual  identifier. 

S(tlh<’ii(trds:  Electronic  records  are 
pas.sword  protected  and  accessible  only 
l)y  authorized  personnel,  i’ajjer  format 
records  maintained  in  individual  file 
folders  are  stored  in  lockable  file 
cabinets  and/or  in  secured  vaults  or 
warehouses  and  are  accessible  only  by 
authorized  j)er.sonnel. 

lidtdntion  and  Disposal:  Records  are 
retained  in  accordance  with  National 
Archives  and  Records  Admini.stration 
and  FDIC  Records  Retention  and 
Disposition  .Schedules.  Disposal  is  by 
shredding  or  other  approj)riate  disposal 
.systems.  PIV  cards  are  deactivated 
within  18  hours  of  cardholder 
.se})aration,  lo.ss  of  card,  or  expiration. 
PIV  cards  are  destroyed  by  shredding  no 
later  than  90  days  after  deactivation. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

De])uty  Director,  Corporate  .Services 
Ilranch.  Division  of  Administration. 
FDIC.  3.')()1  North  Fairfax  Drive. 
Arlington,  YA  22220. 

NOTIFICATION  PROCEDURE: 

Individuals  wi.shing  to  determine  if 
(hey  are  named  in  this  system  of  records 
or  who  are  .seeking  access  or 
amendment  to  records  maintained  in 
this  sy.stem  of  records  must  submit  their 
reipiest  in  writing  to  the  Legal  Division, 
FOIA  S;  Privacy  Act  Croiq),  FDIC,  .'i.'SO 
17th  Street,  N\V.,  Washington,  D(', 

20429,  in  accordance  with  FDIC 
regulations  at  12  CFR  Part  310. 
Individuals  requesting  their  records 
mu.st  j)rovide  their  name,  addre.ss  and  a 
notarized  statement  attesting  to  their 
identity. 

RECORD  ACCESS  PROCEDURES: 

.See  “Notification  Procedure”  above. 

CONTESTING  RECORD  PROCEDURES: 

.See  “Notification  Procedure”  above. 
Individuals  wi.shing  to  contest  or  amend 
information  maintained  in  this  sy.stem 
of  records  should  .s])ecify  the 
information  being  conte.sted,  their 
rea.sons  for  conte.sting  it,  and  the 
j)roj)osed  amendment  to  such 
information  in  accordance  with  FDKG 
regulations  at  12  CFR  Part  310. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual  to  whom  the  record  jiertains, 
tho.se  authorized  by  the  subject 
individuals  to  furnish  information,  and 
the  FDlC's  personnel  records. 
Information  regarding  entry  and  egress 
from  FDIC  facilities  or  access  to 
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ol)tained  from  use  of  the  PIV  card.  None. 

Appendix  A 


FDIC  Atlanta  Regional  Office,  10  Tenth  Street,  NE.,  Suite  800,  Atlanta, 
GA  30309-3906. 

FDIC  Chicago  Regional  Office,  420  W.  VanBuren,  Suite  1700,  Chi¬ 
cago,  IL  60606. 

FDIC  Kansas  City  Regional  Office,  1100  Walnut  Street,  Suite  2100, 
Kansas  City,  MO  64106. 

FDIC  New  York  Regional  Office,  350  Fifth  Avenue,  Suite  1200,  New 
York,  NY  10118-0110. 


FDIC  Boston  Area  Office,  15  Braintree  Hill  Office  Park,  Suite  100, 
Braintree,  MA  02184-8701. 

FDIC  Dallas  Regional  Office,  1601  Bryan  Street,  Dallas,  TX  75201. 

FDIC  Memphis  Area  Office,  6060  Primacy  Parkway,  Suite  300,  Mem¬ 
phis,  TN  38139. 

FDIC  San  Francisco  Regional  Office,  25  Jessie  Street  at  Ecker 
Square,  Suite  2300,  San  Francisco,  CA  94105-2780. 


Dated  at  Washington.  D(i.  tliis  1.5tli  day  t)f 
lannarv.  2013. 

Federal  Dejrosit  Insurance;  C()r])oralion. 

]5y  ordcM'  of' the  Board  of  Directors. 

Robert  E.  Feldman, 

Exec  lit  i  ve  Sec  ret  a  ry. 

|FK  Doe.  2()i:{-(n()7<)  Filed  I-IB-Ki;  iFTf)  am| 
BILLING  CODE  6714-01-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Update  to  Notice  of  Financial 
Institutions  for  Which  the  Federal 
Deposit  Insurance  Corporation  Has 
Been  Appointed  Either  Receiver, 
Liquidator,  or  Manager 

AGENCY:  Federal  Dejjosit  Insurance 
Corporation. 

ACTION:  IJjnlate  Listing  of  Financial 
Institutions  in  I-iquidation. 

SUMMARY:  Nr)tice  is  hereby  given  that 
the  h’ederal  Deposit  Insurance 
(Corporation  (Corporation)  has  been 
a])])ointed  tin;  .sole  receiver  for  the 
following  financial  institutions  effective 
as  of  the  Date  Closed  as  indicated  in  the 
listing.  This  list  (as  n])dated  from  lime 

Institutions  in  Liquidation 

[In  alphabetical  order] 


to  time  in  the  Federal  Register)  may  he 
relied  u])on  as  “of  record”  notice  that 
the  (Corporation  has  been  appointed 
recrnver  for  pnr])oses  of  the  statement  of 
policy  puhli.shed  in  the  July  2,  1992 
issue  of  the  Federal  Register  (57  F'R 
29491).  For  further  information 
concerning  the  identification  of  any 
institutions  which  have  been  placed  in 
licjnidation,  plea.se  visit  the  Corporation 
Web  sit(!  at  www.fciic.gov/lnink/ 
individudl/failed/banklist.html  or 
contact  the  Manager  of  Receivershi]) 
Oversight  in  the  a])pro])riate  .service 
center. 

Dal(ul:  liinuarv  14.  2013. 
lM!d(!ral  Dtjposil  Insurance  Corporation. 
Pamela  |olin.son, 
ne<’iil(ilory  Ediliny,  Specialist . 


FDIC  Ref.  No. 

Bank  name 

City 

State 

Dale  closed 

10468  . 

Westside  Community  Bank . 

University  Place  . 

WA 

1/11/2013 

|FK  Doc.  2013-0112:1  Filed  l-lB-13:  t!:4,'>  am| 
BILLING  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Proposed  Agency  Information 
Collection  Activities;  Comment 
Request 

agency:  Board  of  Covernors  of  the 
Federal  Reserve  System. 
summary:  Background.  On  )ime  15, 
1984,  the  Office  of  Management  and 
Budget  (OMB)  delegated  to  the  Board  of 
(k)vernors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Fajierwork  Reduction  Act 
(PRA),  pursuant  to  5  (iFR  1320.16.  to 
ajijirove  of  and  assign  OMB  control 
nnmhers  to  i:ollection  of  information 
requests  and  requirements  conducted  or 
sjjonsored  by  the  Board  under 
conditions  set  forth  in  5  ("FR  I’art  1320 
Apjiendix  A.l.  Board-approved 


collections  of  information  are 
incorporated  into  the  official  OMB 
inventory  of  currently  ajqiroved 
collections  of  information.  Copies  of  the 
Paperwork  Reduction  Act  Submission, 
supporting  .statements  and  apjiroved 
collection  of  information  in.strnments 
are  placed  into  OMB’s  public  docket 
files.  The  Federal  Re.serve  may  not 
conduct  or  .s]K)n.sor,  and  the  resjiondent 
is  not  required  to  respond  to,  an 
information  collection  that  has  been 
extended,  revi.sed,  or  imjilemented  on  or 
after  October  1,  1995,  nnle.ss  it  displays 
a  currently  valid  OMB  control  numher. 
dates:  (iomments  must  he  submitted  on 
or  before  March  25,  2013. 
addresses:  Yon  may  submit  comments, 
identified  by  FR  4031,  or  Reg  H-1,  by 
any  of  the  following  methods: 

•  Agency  Web  Site:  http:// 
w'ww.fedendresen'e.gov.  Follow  the 
instructions  for  submitting  comments  at 
http:/ /\v\v\v. federalreserve.gov/ 
generalinfo/foia/ProposedHegs.cfin. 


•  Federal  eRideinaking  Ported:  http:// 
www.regulat ions. gov.  Follow  the 
instructions  for  submitting  comments. 

•  Email: 

regs. comments®  fedendresen’e.gov. 
Include  OMB  number  in  the  subject  line 
of  the  message. 

•  FAX:  (202)  452-3819  or  (202)  452- 
3102. 

•  Mail:  Robert  deV.  Frierson, 
Secretary,  Board  of  (Governors  of  the 
Federal  Re.serve  System.  20th  Street  and 
Constitution  Avenue  N\V.,  Washington, 
DC  20551 . 

All  public  comments  are  available 
from  the  Board’s  web  site  at 
WWW. federalreserve.gov/generalinfo/ 
foia/Proposedliegs.cfm  as  submitted, 
nnle.ss  modified  for  technical  reasons. 
Accordingly,  your  comments  will  not  be 
edited  to  remove  any  identifying  or 
contact  information.  Public  comments 
may  also  be  viewed  electronically  or  in 
jiaper  form  in  Room  MP-500  of  the 
Board’s  Martin  Building  (20th  and  C 
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Streets  NVV.)  between  ‘):()0  a.m.  and  .'):()() 
p.in.  on  weekdays. 

Additionally,  connnenters  may  send  a 
copy  of  their  comments  to  the  OMH 
Desk  Officer — Shagufta  Ahmed  — Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  New 
Fxeculive  Office  Building.  Room  1023.1 
72.')  17th  Street  N\V..  Wasliington,  D(', 
20.')03  or  hy  fax  to  (202)  39.‘)-()074. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
coj)y  of  the  BRA  OMB  suhmi.ssion. 
including  the  pro|)osed  reporting  form 
and  instructions,  supporting  statement, 
and  other  documentation  will  he  ])laced 
into  OMB’s  public  docket  files,  once 
apj)roved.  These  documents  will  also  he 
made  available  on  the  Federal  Reserve 
Board's  public  Web  site  at:  http:// 
\\’\\’\v.fe(h;ralwserve.gov/(i})ps/ 
ivpoilfornis/rHviHw.dspx  or  may  he 
nuiuested  from  the  agencv  clearance 
officer,  whose  name  apjiears  below. 

Federal  Reserve  Board  fllearance 
Officer — Cynthia  Avouch — Division  of 
Research  and  Statistics,  Board  of 
Covernors  of  the;  Federal  Reserve? 
Svstem.  Washington,  DC  2().').')1  (202) 
4.12-3829. 

Telecommunications  Dejvice  for  the 
D(!af  (TDD)  users  may  contact  (202) 
203-4809.  Board  of  Cov(!rnor.s  of  the 
Federal  Reserve  Svstem.  Washington. 

DC  20111. 

SUPPLEMENTARY  INFORMATION: 

Reejuesl  for  Comment  on  Information 
Collection  Proposals 

The  following  informatie)n 
collections,  which  are  being  handled 
under  this  delegated  authoritv.  have 
received  initial  Board  aj)])roval  and  are 
henihy  j)uhlished  for  comment.  At  the 
end  of  the  comment  period,  the 
propo.sed  information  collections,  along 
with  an  analysis  of  comments  and 
recommendations  received,  will  he 
submitted  to  the  Board  for  final 
approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  Whether  the  projjosed  collection  of 
information  is  necessary  for  the  pro])(;r 
|)(!rformance  of  the;  Federal  R(!.s(;rv(?’s 
functions:  including  whether  the 
information  has  practical  utility: 

h.  The  accuracy  of  the  Federal 
Re.serve’s  estimate  of  the  hunhiu  of  tlu? 
j)roj)o.sed  information  collection, 
including  the  validitv  of  the 
methodology  and  assumptions  used; 

c.  Ways  to  enhance  the  (|ualitv, 
utility,  and  clarity  of  the  information  to 
he  collected: 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  re.s])ondent.s, 
including  through  the  u.se  of  automated 
collection  teclmicjues  or  other  forms  of 
information  technology;  and 


e.  Estimates  of  ca])ital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  j)urcha.se  of  services  to  j)rovide 
information. 

Proposal  To  Approve  Under  OMB 
Delegated  Authority  the  Extension  for 
Three  Years,  Without  Revision,  of  the 
Following  Reports 

1.  Uepoii  iiihr.  Notice  of  Branch 
Ulosure. 

Agnncy  forw  miwhdr:  FR  4031. 

OMB  control  niinihcr:  71()()-()2()4. 

I'lvqucncy:  On  occasion. 

Beporters:  State  member  hanks. 

Esihnated  onmial  reporting  hours: 

224  hours. 

Estimated  average  hoars  per  response: 
Reporting  requirements,  2  hours; 
Disclosure  requirements,  customer 
mailing,  0.71  hours  and  ])osted  notice. 
0.21  hours;  and  Recordkeeping 
re(|uirement.s,  8  hours. 

\hnnher  of  respondents:  Reporting 
recpiirements.  72;  Di.sclosure 
re(|uirement.s,  customer  mailing,  72  and 
jjo.sted  notice,  72;  and  Recordkeeping 
retjuirements,  1. 

General  description  of  report:  This 
information  collection  is  mandatory 
pursuant  to  Section  42(a)(1)  of  the 
Federal  De])osit  Insurance  Act  (FDl  Act) 
(12  U.S.U.  1 831r-l(a)(l )).  The  Federal 
Reserve  does  not  consider  individual 
re.sj)ondent  data  to  hi;  confidential. 

1  lowever,  a  state  member  hank  mav 
request  confidential  treatment  ])ur.suant 
to  exem])tion  h(4)  of  the  I'^  eedom  of 
Information  Act  (1  l].S.(Ml2(h)(4)). 

Abstract :'V\n)  mandatory  reporting, 
recordkee])ing.  and  di.sclosure 
requirements  regarding  the  closing  of 
any  branch  of  an  insured  depository 
institution  are  imjjosed  by  .section  228 
of  the  FDI  Act  of  1991.  There  is  no 
rejjorting  form  associated  with  the 
reporting  portion  of  this  information 
collection;  .state  member  hanks  notify 
the  Federal  Re.serve  hv  letter  prior  to 
closing  a  hranch.  The  Federal  Re.serx'e 
uses  the  information  to  fulfill  its 
statutory  obligation  to  supervise  .state 
member  hanks 

2.  Bepoii  title:  Reports  Related  to 
Securities  kssued  by  State  Member 
Banks  as  Required  hy  Regulation  H. 

Agencv  form  niimher:  Reg  H-1. 

OMB  control  nnmher:  71()()-()()91 . 

Frequency:  Annually,  Quarterly,  and 
on  occasion. 

Beporters:  State  member  hanks. 

Estimated  annual  reporting  hours: 

312  hours. 

Estimated  average  hours  per  response: 
1.1 7  hours. 

Number  of  respondents:  4. 

General  description  of  report  :  This 
information  collection  is  mandatory 
pursuant  to  sections  12(i)  and  23(a)(1)  of 


the  .Securities  Exchange  Act  of  1934  (11 
U.S.U.  781  (i)  and  78w  (a)(1))  and 
Regulation  H  (12  CFR  208.38).  The 
iidbrmation  collected  is  not  given 
confidential  treatment.  However,  a  state 
member  hank  make  request  that  a  re])ort 
or  document  not  he  disclosed  to  the 
])uhlic  and  he  held  confidential  hy  the 
i'ederal  Re.serve,  (12  UFR  208.38(d).  All 
such  r(;(|uests  for  confidential  treatnu;nt 
will  he  determined  on  an  ad  hoc  basis. 

Abstract:  The  Federal  Reserve's 
Regulation  II  requires  certain  state 
member  hanks  to  submit  information 
relating  to  their  securities  to  the  Federal 
Reserve  on  the  .same  forms  that  hank 
holding  comjianies  and  nonhank 
entities  u.se  to  submit  similar 
information  to  the  .Securities  and 
Exchange  Commission.  The  information 
is  primarily  used  for  public  disclosure 
and  is  available  to  the  ])uhlic  iqjon 
request. 

Hoard  ol  (tox  ianors  ol  tin;  l-'inliiral  Riisorvi; 
.System.  )aiuiarv  15.  2013. 

Rolierl  (li;V.  Frierson, 

Secretary  of  the  Board. 

IFK  Dec.  2()K1-()1()72  Filofl  l-lH-l.'i;  K;4.">  ain| 
BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30Day-13-12RP] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

Tin;  Centers  for  Disease  Control  and 
Prevention  (CDC)  jjuhlishes  a  list  of 
information  collection  reijuests  under 
review  hy  the  Office  of  Management  and 
Budget  (OMB)  in  com])liance  with  the 
Pa])erwork  Reduction  Act  (44  U.S.C. 
chapter  31).  To  request  a  copy  of  these 
requests,  call  (404)  839-7170  or  .send  an 
email  to  omb@cdc.gov.  .Send  written 
comments  to  CDC  Desk  Officer,  Office  of 
Management  and  Budget,  Washington, 
DC  20103  or  hy  fax  to  (202)  39.1-1808. 
Written  comments  should  he  received 
within  30  days  of  this  notice. 

Proposed  Project 

As.sessment  of  the  Psychosocial 
lm])act  of  Newborn  .Screening  for 
Congenital  Cytomegalovirus  (CMV) 
Infection — New — National  Center  for 
Immunization  and  Respiratory  Diseases 
(NCIRD)  and  National  Center  on  Birth 
Defects  and  Developmental  Disabilities 
(NCBDDD).  Centers  for  Disease;  Control 
and  Prevention  (CDC). 
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Background  and  Brief  Description 

lilach  year  in  the  United  States,  more 
than  3(),()()()  childnm  are  burn  with 
congenital  CMV  infection. 
Approximately  80%  dev'elo])  normally, 
while  the  remaining  20%  are  horn  with 
or  snhsJKiuently  develo])  di.sahilities 
.sm;h  as  hearing  loss  or  mental 
retardation.  A  similar  numher  of 
children  are  affected  by  serious  (>MV- 
related  disabilities  than  by  several 
l)(!tter-known  childhood  conditions, 
including  Down  Syndrome  and  S])ina 
Bifida. 

3’he  birth  ])revalence  of  congenital 
CMV  infection  is  several  times  higher 
than  the  combined  birth  prevalence  of 
all  metabolic  or  endocrine  di.sorders  in 
the  core  IJ.S.  newborn  screening  panel. 
Because  newborn  CMV  scr(;ening  is 
rarely  performed,  and  because  a 
definitive  diagnosis  of  congenital  CMV 
nupures  access  to  urine,  .saliva,  or  blood 
collected  soon  after  birth,  most  infec:ted 
children  are  never  diagno.sed.  Newborn 
("MV  screening  offers  some  clear 
potential  benefits,  but  few  studies  have 
assessed  the  potential  for  harm  (e.g., 
increased  jjarental  anxiety,  “fragile 
child  syndrome”). 

CIX;  is  re(|uesting  OMB  ap])roval  for 
one  year  to  collect  information  about 
newborn  (]MV  screening.  The  j)ur])ose 
of  this  information  collection  is  to 
understand  the  j).sycho.social  im])ac.t  of 
newborn  .screening  on  parents  whose 
infants  underwent  (iMV  screening  as 
j)art  of  a  routine  infant  CMV  screening 
])rogram  in  Houston,  Texas.  The 
potential  study  po])ulation  includ(!s 
aj)proximately  70  CMV-infected 


children  who  were  symptomatic  at 
birth,  lOO  CMV-infected  children  who 
were  asym])tomatic  at  birth  (20  of  whom 
develo])ed  se(]uelae),  and  50  controls 
that  were  C"MV-uninfected.  The  goals  of 
this  information  collection  are  to:  (1) 
Document  the  |)o.sitive  and  negative 
psychosocial  im])act.s  of  newborn  CMV 
screening  on  |)arents  and  their  cbildnni; 
(2)  identify  modifiable  factors  that  might 
increase  i)ositive  ]).sycho.social  impacts 
and  decrease  negative  psychosocial 
impacts  of  newborn  (iMV  screening;  (3) 
use  what  is  learned  about  ]).sychosocial 
im])act.s  to  identify  key  mes.sages  that 
])arent.s  need  relative  to  newborn  ("MV 
screening  and  follow-uj);  and  (4)  to 
learn  what  challenges  are  associated 
with  obtaining  a  congenital  CMV 
diagnosis  in  tlie  absence  of  ("MV 
newborn  screening. 

Much  of  the  potential  study 
population  is  uni(|ue  in  that  their 
children  experienced  newborn  CMV 
screening  as  i)art  of  a  previous  re.search 
study.  Universal  CMV  screening  has  not 
been  recommended  by  medical 
associations  or  state  or  federal 
governments  and  as  a  msult  newborn 
CMV  .screening  is  not  typicallv 
performed.  Tin;  panmts’  ex|)erience 
with  ("MV  screening  and  follow-u])  will 
help  inform  decisions  about  whether 
newborn  (^MV  screening  woidd  lx;  goocl 
])uhlic  health  ])ollcy.  This  .study 
repre.sents  the  first  assessment  of  the 
experiences  of  ])arents  who.se  children 
were  screened  for  CMV  at  birth. 

Res]K)ndents  fall  into  four  categories 
de])ending  on  the  pa.st  experiences  of 
their  child  who  was  screened  for  CMV: 

Estimated  Annualized  Burden  Hours 


•  l%rent  Croup  1  (PCI) — Child 
.screened  positive  for  congenital  CMV  at 
birth,  asymptomatic  at  birth,  but  did  not 
develo])  .s(!(|uelae 

•  Parent  Croup  2  (PC2)— Child 
screened  positive  for  congenital  CMV  at 
birth,  a.sym])tomatic  at  birth,  hut  did 
subsecpiently  develop  secpielae  (e.g., 
hearing  loss) 

•  I%rent  (h-ouj)  .3  (iT".3) — (ihild  was 
diagno.sed  with  congenital  ("MV  and 
had  symptoms  at  birth 

•  Parent  Croup  4  (PC4) — Child 
.screened  negative  for  congenital  CMV  at 
birth 

Information  will  be  collected  from 
P(]l  via  focus  groujjs,  from  P(i2  and 
P(33  via  interviews,  and  from  all  four 
])arent  groups  via  a  mail  survey.  The 
focus  group,  interview  and  survey 
respondents  will  be  asked  to  j)articipate 
only  once.  It  is  estimated  that  71  })arents 
will  participate  in  either  individual 
interviews  or  focus  groups  and  that  230 
will  ]jarlicipate  in  the  mail  survey.  The 
interviews  are  })lanned  to  take  00 
minutes  while  the  focus  groups  will  lx; 
held  for  90  minutes.  The  survey  is 
estimated  to  take  10  minutes  j)er 
respondent  to  complete  and  mail  based 
on  i)revious  admini.strations  reportcul  in 
the  literature.  Reading  and  responding 
to  the  focus  group  and  interview 
recruitment  letters  is  estimated  to  take 
5  minutes  each.  There  is  no  cost  to 
respondents  other  than  their  time.  The 
annualized  estimated  burden  hours  are 
135. 


Type  of  respondent 

Form  name 

Number  of 
respondents 

Responses 

per 

respondent 

Average 
burden  per 
response 
(in  hours) 

Parent  Group  1  . 

Focus  Group  Guide . 

36 

1 

1.5 

Focus  group  recruitment  letter . 

50 

1 

5/60 

Parent  Groups  2  and  3  . 

Interviewer  guide  . 

35 

1 

1 

Interview  recruitment  letter . 

50 

1 

5/60 

Parent  Groups  1 ,2,3,  and  4  . 

Survey  . 

230 

1 

10/60 

Diil(!(l:  lamiarv  14.  2013. 

Ron  A.  Ottnn, 

Director,  Office  of  Scientific  Integrity  (OSt). 
Office  o  f  the  Associate  I^irector  for  Science 
to  ADS),  Office  of  the  Director,  Oenters  for 
Disease  Control  and  Prevention. 

IKK  Doc.  2()i:i-()n(i:i  KilocI  ainl 

BILLING  CODE  P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier:  CMS-10191] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  ^ 
Medicaid  Services,  HHS. 


In  complianc;e  with  the  re(|uirement 
of  section  35()()(c)(2)(A)  of  the 
Pa])erwork  Reduction  Act  of  1995,  the 
(Centers  for  Medicare  &  Medicaid 
Services  (CMS)  is  publishing  the 
following  summarv  of  ])ropo.sed 
collections  for  jjuhlic  comment. 
Interested  jxir.sons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  anv 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  |)roposed 
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inldrniation  collection  for  the  proper 
pia  lbrmance  of  the  agency’s  functions; 

(2)  the  accuracy  of  the  estimateil 
hnrden;  (3)  ways  to  enhance  the  cpiality, 
utility,  and  clarity  of  the  information  to 
1m!  collected:  and  (4)  the  use  of 
automated  collection  technicpies  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
hnrden. 

1.  Type  of  Inlornidtioii  Collection 
Itciiucst:  Revision  of  a  currently 
ap])rov(!(l  collection.  Title  of 
Inforiuation  Collection:  Medicare  Parts 
(iand  D  Universal  Audit  Uuide.  Use: 
Under  the  Medicare  Prescription  Drug. 
Improvement,  and  Modernization  Act  of 
2003  and  implementing  njgnlations 
under  42  (TR  parts  422  and  423, 
Mtulicare  Part  D  plan  sjjonsors  and 
Medicare  Advantage  organizations  are 
nujuired  to  com|)ly  with  all  Medicare 
Parts  C  and  I)  jirogram  requirements.  In 
2010  the  explosive  growth  of  these 
sponsoring  organizations  forced  (iMS  to 
develo|)  an  audit  strategv  to  ensure  we 
continue  to  obtain  meaningful  audit 
results.  As  a  result.  UMS’  audit  strategy 
rellected  a  move  to  a  more  targeted, 
data-driven  and  risk-hasful  audit 
aj)j)roach  that  focused  on  high-risk  areas 
having  the  gnuitest  ])otential  for 
heneiiciarv  harm. 

To  accomplish  this  we  have  c;oml)ined 
all  Part  C  and  Part  D  audit  elements  into 
one  nniver.sal  guide  which  will  also 
promote  consistency,  effect ivene.ss  and 
reduce  financial  and  time  hnrdens  for 
both  CiMS  and  Medicare-contracting 
entities.  The  combined  Medicare  Part  C 
&  D  Universal  Audit  Guide  received 
OMB  approval  in  2010.  The  Health  Plan 
Management  System  (HPMS)  is  the 
current  conduit  by  which  organizations 
submit  many  .sources  of  audit  materials 
such  as  bids  and  other  ongoing  iqjdates 
to  CMS.  Please  note  the  guide  is  verv 
comprehensive  in  that  it  de.scrihes  all 
areas  that  could  he  audited.  Due  to 
limited  resources.  CMS  is  unable  to 
audit  all  areas  for  any  particular 
sjjonsor.  .Some  areas  could  he  monitored 
by  the  account  manager,  etc.  Other  anias 
could  he  audited  in  the  jjrogram  audits. 

To  maximize  resources,  ('.MS  will 
focus  on  assisting  the  industry  to 
improve  their  operations  to  ensure 
beneficiaries  receive  access  to  c.are.  One 
way  to  accomj)lish  this  is  CMS  will 
develop  an  annual  audit  strategy  which 
describes  how  sponsors  will  he  selected 
for  audit  and  the  areas  that  will  h(! 
audited.  The  audit  strategy  will  he 
shared  with  the  industry  via  the  CM.S 
Wei)  site,  HPMS  memo,  the  Part  (i  &  D 
user  call,  and  other  conferences.  Once 
the  audit  areas  are  defined,  CMS  will 
design  audit  ])rotocols  de.scrihing  in 
detail  the  focus  of  the  audit,  the  data 


recpiired  for  the  audit,  etc.  The 
Engagement  Letter  and  Protocols  will  h(! 
sent  to  all  sponsors  selected  for  audit  4 
weeks  prior  to  starting  the  audit.  In 
addition,  the  protocols  will  he  released 
to  the  industry  at  the  beginning  of  each 
calendar  year  via  the  same  manner  as 
the  audit  strategy.  To  assi.st  in 
improving  the  audit  process,  (iMS  sends 
the  plan  sponsors  a  survey  at  the  end  of 
each  audit  to  complete  in  order  to 
obtain  the  sjjonsor’s  feedback.  The 
sponsor  is  not  recpiired  to  complete  the 
survey. 

Form  Number:  CMS-MUt:U  ((XiN 
0938-1000).  Frequency:  Yearly.  Affected 
Public:  Private  Sector  (business  or  other 
for-profit  and  not-for-jirofit  institutions). 
Number  of  Respondents:  195.  Tot(d 
Annual  Responses:  195.  Toted  Annual 
Hours:  24,180.  (For  policy  cpiestions 
regarding  this  collection  contact  Tracey 
Roberts  at  410-780-8043.  For  all  other 
issues  call  410-780-1320.) 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
pro])osed  jiaperwork  collections 
referenced  above,  access  CM.S’  Web  .Site 
address  at  bttp://\\’\\'\\’.cms. hhs.gov/ 
PaperworkReductionActofI  {)d5,  or 
Email  your  recjne.st.  including  your 
address.  ])hone  number,  OMB  number, 
and  (;MS  document  identifier,  to 
Paper\vork@cms. hhs.gov.  or  call  the 
Reports  Clearance  Office  on  410-780- 
1320. 

In  commenting  on  the  propo.sed 
information  collections  please  reference 
the  document  identifier  or  OMB  control 
nnmher.  To  he  a.ssnred  consideration, 
comments  and  recommendations  must 
he  submitted  in  one  of  the  following 
ways  by  March  25.  2013: 

1.  Electronically.  You  may  submit 
your  comments  electronical Iv  to  http:// 
WWW. regulations. gov.  P’oRow  the 
instructions  for  “(Yanment  or 
Submission”  or  "More  Search  0])tions” 
to  find  the  information  collection 
document(s)  accej)ting  comments. 

2.  Rv  regular  mail.  You  may  mail 
written  comments  to  the  following 
address:  CM.S,  Office  of  Strategic 
0))erations  and  Regulatory  Affairs, 
Division  of  Regulations  Develoi)ment, 
Attention;  Document  Identifier/OMB 
Control  Number  _,  Room  (i4-2(i-()5, 
7500  .Seenritv  Boulevard,  Baltimore, 
Maryland  21244-1 850. 

Hated;  )anuarv  Ki.  2013. 

M<irti(|ui;  lones. 

Deputy  Director,  Regidotions  Deveiopment 
Croup.  Office  of  Strategic  Operations  and 
Regidotorv  Affairs. 

IKK  Doc.  3(n:i-()l  Hi7  Filed  I-IB-KJ:  ami 

BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[Document  Identifier  CMS-10453] 

Public  Information  Collection 
Requirements  Submitted  to  the  Office 
of  Management  and  Budget  (OMB); 
Extension  of  Comment  Period 

AGENCY:  Centers  for  Medicare  8: 

Medicaid  .Services  (CM.S).  HILS. 

ACTION;  Agency  information  collection 
activities:  Propo.sed  collection:  comment 
nujnest;  extension  of  comment  ])eriod. 

SUMMARY:  This  notice  extends  the 
comment  |)eriod  for  a  (iO-day  notice 
request  for  proj)osed  information 
collection  request  associated  with  the 
notice  IDocnment  Identifier:  CM.S- 
10453]  entitled  “The  Medicare 
Advantage  and  Prescri])tion  Drug 
Program:  Part  C  Explanation  of  Benefits 
CFR  422.1 11(1))(12)”  that  was  ])nhlished 
in  the  November  20,  2012  (77  FR  70445) 
Federal  Register.  The  comment  period 
for  the  information  collection  recpiest. 
which  would  have  ended  on  January  25, 
2013,  is  extended  to  Fehruary  1,  2013. 
DATES:  The  comment  period  for  the 
information  collection  recpie.st 
])uhlished  in  the  January  25,  2013, 
Federal  Register  (77  FR  70445)  is 
extended  to  Fehruary  1,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Parham.  (410)  780^009. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  FR  Doc.  2012-28570  of 
November  20.  2012  (77  FR  70445),  we 
j)ul)lished  a  Pa])erwork  Reduction  Act 
notice  recpiesting  a  00-day  public 
comment  ])eriotl  for  the  document 
entitled  “The  Medicare  Advantage  and 
Prescription  Drug  Program:  Part  C 
Exj)lanation  of  Benefits  CFR 
422.111(h)(12).” 

There  were  technical  delavs  with 
making  the  information  collection 
recpiest  j)nhlicly  available;  therefore,  in 
this  notice  we  are  extending  the 
i;omment  ])eriod  from  the  date  originally 
listed  in  the  November  20,  2012,  notice. 

II.  Extension  of  (ioinment  Period 

We  are  extending  the  comment  period 
for  the  notice  IDocnment  Identifier: 
CM.S-10453J  in  FR  Doc.  2012-28570 
published  on  November  20,  2012  (77  FR 
70445). 

The  date  listed  on  i)age  70445,  third 
column,  second  full  ])aragraph,  on  the 
fifth  line  in  the  paragraph  beginning 
with  “To  be  assured  consideration. 
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comments  and  recommendations  must 
1)(!  submitted  in  one  of  tlie  following 
wavs  by  january  25,  2013.”  has  been 
extended  to  February  1, 2013.” 

Daled:  )ami<irv  l(i.  2013. 

Marli(|ui;  fonos, 

Dcpulv  Diivctor,  lio^’iiUilions  Development 
Group.  Office  of  Slrotef’ic  Operations  and 
llefiidatory  /  \ffa  irs . 

II'K  Ooc.  2013-01172  I’iliid  1-1K-13;  irif)  anil 
BILLING  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 

Comment  Request 

Title:  Procedures  for  Rcujuests  from 
'I’ribal  bead  Agencies  to  use  ('diild  (".are 
and  Development  F’und  ((XIDF)  Funds 
for  Construction  or  Major  Renovation  of 
(ihild  Care  Facilities. 

OA//1  No.;  0970-01  (lO. 

Description:  The  Child  CXire  and 
Development  Block  (aant  Act.  as 
amended,  allows  Indian  Tribes  to  use 
Child  (kire  and  Development  l‘’imd 
(CCDF)  grant  awards  for  construction 
and  renovation  of  child  care  facilities.  A 
tribal  grantee  must  first  re(]uest  and 
receive  ajiproval  from  the 

Annual  Burden  Estimates 


Administration  fordiildren  and 
Families  (A("F)  before  using  CCDF"  funds 
for  construction  or  major  renovation. 
This  information  collection  contains  the 
statutorily-mandated  uniform 
jirocedures  for  the  solicitation  and 
consideration  of  recpiests,  including 
instructions  for  jireparation  of 
environmental  asse.ssments  in 
conjunction  with  the  National 
Environmental  Policy  Act.  The 
])roj)o.sed  draft  procedures  update  the 
procedures  that  were  originally  issued 
in  August  1997  and  last  ujidated  in 
April  2010.  Respoiiflents  will  he  C(iDF 
tribal  grantees  requesting  to  use  CX^DF 
funds  for  construction  or  major 
renovation. 

Respondents:  TrWyal  Child  ("are  Lead 
Agencies  acting  on  behalf  of  Tribal 
Covernmeiits. 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

Construction  or  Major  Renovation  ot  Tribal  Child  Care  Facilities  . 

5 

1 

20 

Estimated  Total  Annual  Burden 
Hours:  100. 

Additional  Infonnation :  Copies  of  the 
projio.sed  collection  may  he  obtained  by 
writing  to  the  Administration  for 
(Xiildren  and  Families,  Office  of 
Planning,  Research  and  Evaluation.  370 
L’Enfant  Promenade  SVV.,  Washington, 
D(^  20447,  Attn:  A("F  Rejiorts  (Clearance 
Officer.  All  requests  should  he 
identified  by  the  title  of  the  information 
collection.  Email  address: 
infocollection@acf.hhs.oov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  00  days  after  jiuhlication  of  this 
doc;iiment  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
propo.sed  information  collection  should 
lie  sent  directlv  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Fax:  202-395-728.5, 
Email: 

()mA_SlJBMISS10N@()MB.EOP.COV. 
Attn:  Desk  Officer  for  the 
Admini.stration  forOhihlren  and 
Ihmiilies. 

Robert  Sargis, 

Reports  Clearance  Officer. 

Il-'R  Ddc.  20i;i-()1117  Filed  1-18-13:  8;4.'j  iini| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 3-N-0065] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Registration  of 
Food  Facilities  Under  the  Public  Health 
Security  and  Bioterrorism 
Preparedness  and  Response  Act  of 
2002 

agency:  Food  and  Drug  Admini.stration, 
HHS. 

ACTION:  Notic:e. 

SUMMARY:  The  F"ood  and  Drug 
Administration  (F’DA)  is  announcing  an 
o])])ortunity  for  jinhlic  comment  on  the 
projiosed  collection  of  certain 
information  by  the  Agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  Agencies  are  recpiired  to 
])uhlish  notice  in  the  Federal  Register 
c:oncerning  each  projiosed  collection  of 
information,  including  each  jirojiosed 
extension  of  an  exi.sting  collec:tion  of 
information,  and  to  allow  (it)  days  for 
jiuhlic  comment  in  resjionse  to  the 
notice.  This  notice  .solic:its  comments  on 
the  information  collection  jirovisions  of 
the  Agency’s  regulations  that  reijuire 
regi.stration  for  domestic  and  foreign 
facilities  that  manufacture,  jirocess. 


jiack.  or  hold  food  for  human  or  animal 
consimijition  in  the  United  States. 

DATES:  .Submit  either  electronic  or 
written  comments  on  the  collection  of 
information  by  March  25.  2013. 
ADDRESSES:  Suhmit  electronic 
comments  on  the  collection  of 
information  to  http:// 

WWW. reoalat ions. gov.  Suhmit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (llF’A-305),  F'ood  and  Drug 
Admini.stration.  5()3{)  Fishers  Lane.  rm. 
lOOl.  Rockville.  MD  20852.  All 
comments  should  he  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Domini  Bean,  Office  of  Information 
Management,  Food  and  Drug 
Admini.stration.  1350  Piccard  Dr.,  P150- 
400T.  Rockville.  MD  20850, 
domini.hean@fda.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.(L  3501-3520),  Federal 
Agencies  must  obtain  ajijiroval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sjion.sor. 
“(X)llection  of  information”  is  defined 
in  44  U.S.O.  3502(3)  and  5  (]FR 
1320.3(c)  and  includes  Agency  requests 
or  reejuirements  that  members  of  the 
Jiuhlic  suhmit  rejiorts,  keeji  records,  or 
jirovide  information  to  a  third  party. 
Section  35()(i(c)(2)(A)  of  the  PRA  (44 


W. 
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D.S.C.  3.'>0(i((;)(2](A))  requires  Federal 
Agencies  to  provide  a  (iO-day  notice  in 
the  Federal  Register  concerning  each 
j)roj)o.sed  t;ollection  of  information, 
including  each  j)roj)osed  ext(;nsion  of  an 
existing  collection  of  information. 

Ixifore  suhmitting  the  collection  to  OMB 
for  aj)proval.  To  com])ly  with  this 
recpiirement,  FDA  is  puhlishing  notice 
of  the  ])ropo.sed  collection  of 
information  set  forth  in  this  document. 

With  res|)ect  to  tlm  following 
collection  of  information.  FDA  invites 
comments  on  these  topics:  (1)  Whether 
the  proposed  collection  of  information 
is  neccissarv  for  the  ])rojKir  performance 
of  FDA's  functions,  including  whether 
the  information  will  have  practical 
utility;  (2)  the;  accuracy  of  FDA’s 
estimate  of  the  hurden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (.3)  ways  to  eidiance 
the  (piality.  utility,  and  clarity  of  the 
information  to  he  collected;  and  (4) 
ways  to  minimize  the  hurden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techni(|U(i.s, 
when  appropriate,  and  other  forms  of 
information  t(!chnology. 

Registration  of  Food  Facilities  Under 
the  Public  Health  Security  and 
Bioterrorisin  Preparedness  and 
Response  Act  of  2002 — 21  (iFR  1.230- 
1.235  (OMB  (iontrol  Number  0910- 
0502) — Extension 

The  Puhlic  Health  Securitv  and 
Bioterrorism  Pre])arednes.s  and 
Resj)onse  Act  of  2002  (the  Bioterrori.sm 
Act)  (Pill).  L.  107-188)  added  section 
415  to  the  Federal  Food.  Drug,  and 
Uosmetic  Act  (the  FD&C  Act)  (21  U.S.(i. 
350(1),  which  recpiires  domestic  and 
foreign  facilities  that  manufacture, 
process,  pack,  or  hold  food  for  human 
or  animal  con.sumj)tion  in  the  United 
States  to  register  with  FDA.  Sections 
1.230-1.235  of  FDA’s  regulations  (21 
CFR  1.230-1.235)  set  forth  the 
procedures  for  registration  of  food 
facilities.  Information  provided  to  FDA 
under  these  regulations  helps  the 
Agency  to  notify  quickly  the  facilities 
that  might  he  affected  hv  a  deliherate  or 
accidental  contamination  of  the  food 
supply.  In  addition,  data  collected 
through  registration  is  used  to  siq)port 
FDA  enforcement  activities  and  to 
screen  imported  food  shi])ments. 
Advance  notice  of  imported  food  allows 
FDA.  with  the  .snpj)ort  of  the  Bureau  of 
Uustoms  and  Border  Protection,  to  target 
import  inspections  more  effectively  and 
help  protect  the  nation’s  food  sujjply 
against  terrorist  acts  and  other  j)uhlic 
health  emergencies.  If  a  facility  is  not 
registered  or  the  registration  for  a 


facility  is  not  updated  when  necessary, 
FDA  may  not  he  able  to  contact  the 
facility  and  may  not  he  able  to  target 
import  inspections  effectively  in  case  of 
a  known  or  ])otential  threat  to  the  food 
supj)ly  or  other  food-related  emergency. 
])utting  consumers  at  risk  of  consuming 
hazardous  food  products  that  could 
cause  serious  adver.se  health 
con.seciuences  or  death. 

FDA’s  regulations  reipure  that  each 
facility  that  manufactures.  ])roce,sses, 
packs,  or  holds  food  for  human  or 
animal  consumption  in  the  United 
States  register  with  FDA  using  Form 
FDA  3537  (S  1.231).  The  term  "Form 
FDA  3537”  refers  to  both  the  ])ai)er 
version  of  the  form  and  the  electronic 
sy.stem  known  as  the  Food  Facility 
Registration  Module,  which  is  available 
at  I}ttp://\\’\\'\\'.(i(:c:ess.fda.gov.  Domestic 
facilities  are  reejuired  to  register  whether 
or  not  food  from  the  facility  enters 
interstate  commerce.  Foreign  facilities 
that  manufacture,  process,  ])ack,  or  hold 
food  al.so  are  re(|uired  to  register  unle.ss 
food  from  that  facility  undergoes  further 
processing  (including  ])ackaging)  by 
another  foreign  facility  before  the  food 
is  exported  to  the  United  .States. 
However,  if  the  suhsetpient  foreign 
facility  |)erform.s  only  a  minimal 
activitv,  such  as  jnitting  on  a  label,  both 
facilities  are  iHupiired  to  register. 

Information  f’DA  re(]uires  on  the 
regi.stration  form  includes  the  name  and 
full  addre.ss  of  the  facility;  emergency 
contact  information;  all  trade  names  the 
facility  uses;  ai)])lical)le  food  product 
categories;  and  a  certification  statement 
that  includes  the  name  of  the  individual 
authorized  to  submit  the  regi.stration 
form.  Additionally,  facilities  are 
encouraged  to  suhmit  their  preferred 
mailing  address;  tyj)e  of  activity 
conducted  at  the  facility;  type  of  .storage, 
if  the  facility  is  ])rimarily  a  holding 
facility;  and  apj)roximate  dates  of 
operation  if  the  facility’s  business  is 
seasonal. 

In  addition  to  registering,  a  facility  i.s 
required  to  submit  timely  u])date.s 
within  80  days  of  a  change  to  any 
required  information  on  its  regi.stration 
form,  using  Form  FDA  3537  (^  1.234), 
and  to  cancel  its  registration  when  the 
facility  ceases  to  operate  or  i.s  .sold  to 
new  owners  or  ceases  to  manufacture, 
j)rocess,  |)ack,  or  hold  food  for 
consumption  in  the  United  .States,  using 
Form  FDA  3537a  (^1.235). 

The  FDA  Food  .Safety  Modernization 
Act  (F.SMA)  (Puhlic  Law  111-353), 
enacted  on  January  4,  2011,  amended 
section  415  of  the  FD&U  Act  in  relevant 
part  to  retjiiire  registrants  for  food 
facilities  to  suhmit  additional 
regi.stration  information  to  FDA,  and  to 
recpiire  facilities  re(|uired  to  register 


with  FDA  to  renew  such  registrations 
hienniallv.  .Section  415(a)(2)  of  the 
FD^ijC  Act  (21  U.S.C:.  35()d(a)(2)),  as 
amended  by  1<\SMA.  also  i)rovide.s  that, 
when  determined  neces.sary  by  FDA 
“through  guidance.”  a  food  facility  is 
reijuired  to  suhmit  to  FDA  information 
about  the  general  food  category  of  a  food 
manufactured,  i)rocessed.  packed  or 
held  at  such  facility,  as  determined 
appropriate  hv  FDA.  including  by 
guidance.  These  amendments  took  effect 
October  1. 2012.  To  comply  with  this 
statutory  deadline,  FDA  initially 
obtained  OMB  apj)roval  of  the  following 
additional  collection  of  information 
recjuirements  under  the  emergency 
processing  j)rovi.sions  of  the  PRA: 

•  Modification  of  food  facility 
registration  forms  to  include  the 
following  mandatorv  fields:  The  email 
address  for  the  contact  ])er.son  of  a 
domestic  facility  and  the  email  address 
of  the  U..S.  agent  for  a  foreign  facility, 
an  assurance  that  FDA  will  he  permitted 
to  ins])ect  the  facility,  and  specific  food 
categories  as  identified  in  the  guidance 
document  entitled.  “Uuidance  for 
Industrv:  Necessitv  of  the  Use  of  Food 
l^roduct  Ciategories  in  Food  Facilitv 
Registrations  and  Ui)dates  to  Food 
Product  U.ategories"  (77  FR  84999, 
October  24.  2012)  (section  415(a)(2)  of 
the  FDt^U  Act);  and 

•  'I’he  re(]uirement  that  registered 
facilities  submit  registration  renewals  to 
FDA  hienniallv  (section  415(a)(3)  of  the 
FD^tC:  Act  (21  \  l..S.C.  350d(a)(3)). 

Food  Facility  Regi.stration,  in 
conjunction  with  advance  notice  of 
imported  food.  heli)s  FDA  act  quickly  in 
responding  to  a  threatened  or  actual 
hioterrorist  attack  on  the  U..S.  food 
suj)ply  or  to  other  food-related 
emergencies.  Food  Facility  Registration 
])rovides  FDA  with  information  about 
facilities  that  manufacture,  process, 
j)ack.  or  hold  food  for  consumption  in 
the  United  .States.  In  the  event  of  an 
outbreak  of  foodhorne  illness,  such 
information  hel]).s  FDA  and  other 
authorities  determine  the  .source  and 
cause  of  the  event.  In  addition,  the 
registration  information  enables  FDA  to 
notify  more  (juickly  the  facilities  that 
might  he  affected  by  the  outbreak.  .See 
Interim  Final  Rule  entitled, 

“Registration  of  Food  Facilities  Under 
the  Puhlic  Health  .Security  and 
Bioterrorism  Preparedness  and 
Respon.se  Act  of  2002”  (88  FR  58894,  at 
58895;  October  10,  2003). 

Implementation  of  the  new  F.SMA 
reciuirements  de.scrihed  j)reviou.sly 
helps  enable  FDA  to  (juickly  identify 
and  remove  from  commerce  an  article  of 
food  for  which  there  i.s  a  reasonable 
])rohahility  that  the  u.se  of,  or  ex])()sure 
to,  such  article  of  food  will  cause 
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.serious  advcase  health  consequences  or 
death  to  humans  or  animals.  FDA  uses 
the  information  collected  under  these 
provisions  to  help  (msnre  that  such  food 
products  are  cpiickly  and  efficiently 
removiul  from  the  market. 


Descri})tion  of  Hospondonts: 
Res])ondents  to  this  colhulion  of 
information  are  owners,  opj'rators,  or 
agents  in  charge  of  domestic  or  foreign 
facilities  that  mannfactun!.  proc(!ss. 


pack,  or  hold  food  for  human  or  animal 
consum])tion  in  the  United  States. 

FDA  estimates  the  harden  of  this 
colhjction  of  information  as  follows: 


Table  1— Estimated  Annual  Reporting  Burden’ 


21  CFR  Section  and/or  section  of  FD&C  Act 

Form  FDA 
No. 

1 _ 

Number  of 
respondents 

Number  of 
responses 
per 

respondent 

Total  annual 
responses 

Average 
burden  per 
response 

Total  hours 

New  Facilities 

Domestic 

n 

§1.230-1.233  and  section  415  of  the 

FDA 

1 1 ,080 

1 

1 1 ,080 

2.7 

29,916 

FD&C  Act. 

35372. 

Foreign 

§1.230-1.233  and  section  415  of  the 

FDA  3537 

19,900 

1 

19,900 

8.9 

177,110 

FD&C  Act. 

New  Facility  Registration  Subtotal 

207,026 

Previously  Registered  Facilities 


Updates  under  §1.234  and  section  415  of 


FDA  3537 


the  FD&C  Act. 


Cancellations  under  §  1 .235  . 

Biennial  renewal  of  registration  required  by 
section  415  of  the  FD&C  Act. 

Updates,  Cancellations  or  Biennial  Re¬ 
newals  Subtotal. 


FDA 
3537a. 
FDA  3537 


Total  Hours  Annually 


118,530 

6,390 

224,930 


1  118,530  1.2 

1  6,390  1 

1  224,930  0.5 


142,236 

6,390 

112,465 


(30  mins.) 


261,091 


468,117 


’  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

2  The  term  “Form  FDA  3537”  refers  to  both  the  paper  version  of  the  form  and  the  electronic  system  known  as  the  Food  Facility  Registration 
Module,  which  is  available  at  http://www.access.fda.gov. 


This  estimate  is  based  on  FDA’s 
experienc;e  and  the  average  numher  of 
new  facility  registrations,  updates  and 
cancellations  received  in  the  past  3 
years.  FDA  received  12,011  new 
domestic  facility  registrations  during 
2010,  10,046  during  2011,  and  10,584 
during  2012.  Based  on  this  exjjerience, 
FDA  estimates  the  annual  numher  of 
new  domestic  facility  registrations  will 
he  11,080.  FDA  estimates  that  listing  the 
information  recpured  hy  the 
Bioterrorism  Act  and  presenting  it  in  a 
format  that  will  meet  the  Agency’s 
registration  regulations  will  recpiire  a 
hurden  of  apjiroximately  2.5  hours  per 
average  domestic  facility  registration. 

We  e.stimate  that  the  FSMA-reciuired 
adtlitional  information  for  new  facihty 
nigistrations  will  r(!(|ulre  an  additional 
12  minutes  (0.2  hour)  per  response  for 
domestic  facilities.  The  average 
(lomestic  facility  hurden  hour  estimate 
of  2.7  hours  takes  into  account  that 
some  resijondents  comj)leting  the 
registration  may  not  have  readily 
available  Internet  acce.ss.  Thus,  the  total 
annual  hurden  for  new  dome.stic  facilitv 


regi.st  rat  ions  is  e.stimated  to  lx;  29,910 
hours  (11,080  x  2.7  hours). 

FDA  received  20,55)8  new  fon.'ign 
facility  regi.strations  during  2010;  20,009 
during  2011  and  19,092  during  2012. 
Ba.sed  on  this  experience,  F'DA  estimates 
the  annual  numher  of  new  foreign 
fac:ility  registrations  will  he  19,5)00.  FDA 
estimates  that  listing  the  information 
recjuired  by  the  Bioterrorism  Act  and 
presenting  it  in  a  format  that  will  meet 
the  Agency’s  registration  regulations 
will  require  a  hurden  of  approximately 
8.5  hours  |)er  average  foreign  facility 
registration.  We  estimate  that  the 
FSMA-required  additional  information 
for  new  facilitv  registrations  will  re(]uire 
an  additional  24  minut(!.s  (0.4  hour)  per 
response  for  foreign  facilities.  The 
average  foreign  facility  hurden  hour 
e.stimate  of  8.9  hours  includes  an 
estimate  of  the  additional  hurden  on  a 
fonngn  facility  to  obtain  a  U.S.  agent, 
and  takes  into  account  that  for  some 
foreign  facilities  the  respondent 
completing  the  registration  may  not  he 
fluent  in  English  and/or  not  have 
readily  available  Internet  access.  Thus, 
the  total  annual  hurden  for  new  foreign 


facilitv  registrations  is  estimated  to  he 
177.110  hours  (19.5)00  x  8.5)  hours). 

Based  on  its  experience,  F’DA 
estimates  that  the  average  annual 
numher  of  ujidates  to  facility 
regi.strations  will  remain  unchanged  at 
118,530  updates  annually  over  the  next 
3  years.  F’DA  also  estimates  that 
updating  a  registration  will,  on  average, 
recpure  a  hurden  of  ap])roximately  1 
hour,  taking  into  account  fluem:y  in 
English  and  Internet  access.  We  e.stimate 
that  the  FSMA-required  additional 
information  for  updates  will  recpure  an 
additional  12  minutes  (0.2  hour)  per 
response.  Thus,  the  total  annual  hurden 
of  submitting  updates  to  facility 
registrations  is  e.stimated  to  he  142,230 
hours  (118,530  x  1.2  hours). 

Ba.sed  on  its  experience,  F’DA 
estimates  that  the  average  annual 
number  of  cancellations  of  facility 
registrations  will  remain  unchanged  at 
0,35)0  cancellations  annually  over  the 
next  3  years.  F’DA  akso  estimates  that 
cancelling  a  registration  will,  on 
average,  require  a  hurden  of 
approximately  1  hour,  taking  into 
account  fluency  in  English  and  Internet 
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acce.ss.  FSMA  did  not  change  the 
re(|uired  information  for  cancellations. 
Thus,  the  total  annual  burden  for 
cancelling  registrations  is  e.stimated  to 
he  (i,3t)()  hours. 

We  estimate  that  the  new  biennial 
registration  recinired  by  FSMA.  which 
will  recjiiire  the  submission  of  certain 
new  data  elements  and  the  verification 
and  possible  njulating  of  other 
information  rather  than  re-entering  all 
information,  will  recinire  30  minutes 
(0..')  hour)  per  respon.se.  including  time 
for  the  new  FSMA-reqnired  information. 
FDA  estimates  that,  on  an  annualized 
basis,  the  number  of  biennial 
registrations  submitted  over  the  next  3 
years  will  he  224.930.  This  estimate  is 
ha.scHl  on  the  number  of  currently 
registered  firms  (449.800)  divided  by 
two.  Thus,  the  total  annual  burden  for 
biennial  registration  is  estimated  to  he 
11 2.40.5  hours  (224,930  x  0..5  hours). 

Dated:  )amiarv  10.  2013. 

I.eslie  Kux. 

AssisIdiU  (AWimissiont^r  for  Policy. 

|FR  Hoc.  2()i:t-()1157  Filed  l-lH-i:t;  HM.S  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-D-1 240] 

Draft  Guidance  for  Industry  and  Food 
and  Drug  Administration  Staff; 
Submissions  for  Postapproval 
Modifications  to  a  Combination 
Product  Approved  Under  Certain 
Marketing  Applications;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HUS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Admini.stration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  and  FDA  staff  entitled 
“Submissions  for  Fostapproval 
Modifications  to  a  (Combination  Product 
Approved  Under  a  BLA,  NDA,  or  FMA.” 
This  draft  guidance  intends  to  provide 
the  underlying  ])rincij)les  to  determine 
the  tyjie  of  marketing  submission  that 
may  he  recpiired  for  postapproval 
changes  to  a  combination  product  that 
is  approved  under  one  marketing 
a])])lication.  i.e..  a  biologies  lit:ense 
apjjlication  (BLA),  a  new  drug 
ap])iication  (NDA).  or  a  device 
premarket  aj)proval  application  (FMA). 
DATES:  Although  you  can  comment  on 
any  guidance  at  any  lime  (see  21  (>FR 
1().11.5(g)(.5)),  to  ensure  that  the  Agency 
considers  vour  comment  on  this  draft 


guidance  before  it  begins  work  on  the 
final  version  of  the  guidance,  submit 
either  electronic  or  written  comments 
on  the  draft  guidance  by  Ajiril  22,  2013. 
ADDRESSES:  Submit  written  recjue.sts  for 
single  copies  of  the  draft  guiilance  to  the 
Office  of  (Combination  Frodnets,  Food 
and  Drug  Administration,  10903  New 
Hampshire  Ave.,  Bldg.  32,  rm.  .5129, 
Silver  Spring.  MD  20993.  Send  one  self- 
addres.sed  adhesive  label  to  assist  the 
office  in  proce.ssing  your  re(]uest.  The 
draft  guidance  may  also  he  obtained  by 
mail  by  calling  the  Office  of 
(Combination  Frodnets  at  301-790-8930. 
See  the  SUPPLEMENTARY  INFORMATtON 
section  for  information  on  electronic 
access  to  the  guidance  document. 

Submit  electronic  comments  on  the 
draft  guidance  to  http:// 

WWW. ivgulat ions. oov.  Submit  written 
comments  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5030  Fishers  Lane,  rm. 
1001.  Rockville,  MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Y.  Love.  Office  of  (Combination 
Frodnets.  Food  and  Drug 


SUPPLEMENTARY  INFORMATION: 

1.  Bac.kground 

FDA  is  announcing  the  availability  of 
a  draft  guidance  for  industry  and  I  DA 
staff  entitled  “Submissions  for 
Fo.stapproval  Modifications  to  a 
(Combination  Product  Approved  Under  a 
BLA,  NDA.  or  FMA.”  'I’liis  document 
provides  guidance  to  indu.strv  ami  FDA 
staff  on  the  underlying  ])rinci])les  to 
determine  the  type  of  marketing 
submission  that  may  he  required  for 
postapju'oval  changes  to  a  combination 
])rodnct.  as  defined  in  21  CFR  3.2(e), 
that  is  ajjproved  under  one  marketing 
a])j)lication,  i.e.,  a  BLA,  an  NDA.  or  a 
device  FMA. 

The  regidatory  standards  for  when  to 
provide  a  postmarket  submission  for  a 
change  to  an  approved,  .stand-alone 
drug,  device,  or  biological  jiroduct  or  its 
manufat:tnring  jirocess  are  described  in 
the  Federal  luiod,  Drug,  and  (Cosmetic 
Act  (FD&CC  Act)  (sections  505,  50(jA,  and 
515  of  the  FD^iLC  Act),  the  Public  Health 
.Service  Act  (FITS  Act)  (section  351  of 
the  FHS  Act),  and  FDA’s  associated 
regulations  (21  (CFR  314.70,  001.12,  and 
814.39).  As  a  general  matter,  the.se 
])rovi.sions  set  forth  similar  criteria  for 
when  a  submission  for  a  changed  article 
is  reejuired.  but  do  not  expre.ssly  address 
submissions  for  changes  to  an  ai)proved 
combination  j)roduct. 

This  draft  guidance  intends  to  provide 
clarity  in  the  postapjnoval  change 


reciniremenls  and  c:on.si.slency  in  the 
tyj)e  of  postmarket  submission  to 
provide  for  a  change  to  a  combination 
laodnct  approved  under  one  marketing 
ai)plication  (BLA.  NDA,  or  FMA).  In 
particular,  the  draft  guidanc.e  document 
])rovide.s  tables  that  may  he  helpful  in 
iletermining  what  type  of  submission  to 
])rovide  for  a  ])ostmarket  change  to  a 
constituent  ])art  of  a  combination 
product  where  the  regulatory  identity  of 
the  modified  constituent  part  differs 
from  the  apj)lication  ty])e  under  which 
the  combination  product  is  approved. 

This  draft  guidance  is  being  issued 
consistent  with  FDA’s  good  guidance 
j)ractices  regulation  (21  (CFR  10.115). 

The  draft  guidance,  when  finalized,  will 
represent  the  Agency’s  current  thinking 
on  “.Submi.ssions  for  Fostaj)proval 
Modifications  to  a  (Combination  Product 
Apjjroved  Under  a  BLA,  NDA,  or  FMA.” 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  o])(;rate 
to  bind  FDA  or  the  public.  An 
alternative  apj)roacli  may  be  u.sed  if 
such  a|)])roach  .satisfies  the 
recjuirements  of  the  a])])licable  statutes 
and  regulations. 

II.  (Comments 

Interested  persons  may  submit  either 
electronic  comments  to  http:// 
www.rogiihitions.gov  or  written 
comments  regarding  this  document  to 
the  Division  of  Dockets  Management 
(see  ADDRESSES).  It  is  only  necessary  to 
.send  one  .set  of  comments.  Identify 
comments  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  he 
.seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday,  and  will  be 
])osted  to  the  docket  at  http:// 
www.rHguIations.gov. 

III.  Electronic  Acce.ss 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either 
http://www.fcia.gov/Drngs/GiiidancH 
(Join  plianccdiHgalatoiy  In  formed  ion/ 
GnidancHs/dHfanlt.htin  or  http:// 
www.rHguIations.gov. 

IV.  Paperwork  Reduction  Act  of  1995 

'I’his  draft  guidance  refers  to 
previously  approved  collections  of 
information  found  in  FDA  regulations. 
These  collections  of  information  are 
subject  to  review  by  the  Office  of 
Management  and  Bndg(;t  (OMB)  under 
the  PajKM'work  Redui:tion  Act  of  1995 
(44  U.S.C.  35()l-352{)).  'I’he  collections 
of  information  in  21  CFR  part  314  for 
NDAs  have  been  a])i)roved  under  OMB 
control  number  091()-()()01.  The 
collections  of  information  in  21  ("FR 
part  801  for  BLAs  have  been  a])]}roved 
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under  (1M13  control  nnml)or  Otll 0-0338. 
'Fhe  collections  ol  infonnation  in  21 
CFR  part  814,  snhpart  B  lor  l^MAs  have 
been  apj)rove(l  under  OMB  control 
nnmher  0010-0231. 

I)at(!(l:  lamiary  m.  2013. 

Leslie  Kiix, 

Assislanl  (jominissionar  for  Policy. 

H'K  Ooc.  2()13-()1()(i<l  Mlod  1-18-13:  8:-l.''j  anil 
BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  FDA-201 2-N-1 255] 

Electronic  Submission  Process  for 
Requesting  Export  Certificates  From 
the  Center  for  Devices  and 
Radiological  Health;  Availability 

agency:  Food  and  Drug  Adininistration, 
IIMS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availahility  of  an  electronic  snhinission 
])roce.ss  for  recjnesting  export  certificates 
for  ])rodncts  regulated  hy  FDA’s  Center 
for  Devices  and  Radiological  Health 
(CDRH).  'I'he  electronic  process  will 
help  fulfill  both  the  legislative  and 
apjilication  time  processing 
requirements  set  out  by  the  FDA  Fxport 
Reform  and  Enhancement  Act  of  15)98 
and  the  terms  of  clearance  of  the  Office 
of  Management  and  Budget  ajiproval 
(OMB  control  nnmher  ()91()-()498)  of  the 
Form  FDA  3813  series.  The  new 
eSnhmitter  process  will  complement  the 
current  paper-based  jirocess. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leila  Lawrence.  Center  for  Devices  and 
Radiological  Health,  Food  and  Drug 
Admini.stration,  10903  New  Hamp.shire 
Ave.,  Bldg.  88,  rm.  2888,  Silver  Spring, 
MD  2099.3-0002.  301-798-.5788.  email: 
lMil(i.L(i\yren(:e@fd(i.hhs.oov. 
SUPPLEMENTARY  INFORMATION: 

I.  How  eSubmitler  Impacts  P’DA’s 
Current  Process 

FDA  currently  ac:c:epts  requests  for 
exjiort  certificates  submitted  by  mail. 
'I'liis  jiroce.ss  will  remain  in  place  and 
would  he  augmented  by  the  new 
eSnhmitter  jirocess. 

For  general  n.ser  a.ssistance.  contact 
the  (ienter  for  Devices  and  Radiological 
Health  (CDRH),  Division  of  .Small 
Manufacturers,  International  and 
Consumer  Assistance  (DSMICA)  hv 
telephone:  1-800-838-2041  or  301- 
798—7100;  or  hy  email: 
dsniica@f(1a. hhs.gov. 


Yon  can  find  information  about  FDA’s 
Electronic  .Snhmi.ssions  Gateway  online 
at:  htt])./ /ww'w .fdu.gov /Voi'lndustvv/ 
IductronioSubniissionsdulowav/ 
default. him.  Email  qne.stions  about  the 
system  to  f'DA’s  Electronic  Snhmi.ssions 
Gateway  Help  De.sk:  usgreg@gnsi.(:om. 

11.  Background  on  the  Electronic 
Submission  of  Reijuests  for  Export 
(kirtiflcates 

FDA  introduces  an  electronic  ojition 
for  submitting  recpie.sts  for  exjiort 
certificates  of  devices  regulated  hv 
(iDRH  as  a  vohmtarv  alternative  to 
jiajier  .submissions.  With  electronic 
snhmi.ssions,  GDRH  can  more  readilv 
rei:eive  and  jiroce.ss  the  exjiort  retjnests. 

The  electronic  jiroce.ss  will  he 
introduced  in  two  jiha.ses.  In  the  first 
jihase  of  ojieration,  the  CDRH  Exjiort 
Certification  Ajijilication  and  Tracking 
Sy.stem  (GEGAT.S)  will  he  made 
available  to  industry  for  the  electronic 
snhmission  of  reejnests  for  exjiort 
certificates. 

CEGATS  is  a  Weli-hased  ajijilication 
used  by  FDA’s  CDRH  to  jirocess, 
manage,  and  admini.ster  certificates  for 
the  exjiort  of  medical  devices.  GDRH 
will  he  imjilementing  the  electronic 
sntimission  and  review  jiroce.ss. 

Industry  will  have  an  ojition  to  snhmit 
electronically  or  via  the  jiajier  jirocess. 
GEGA’f.S  will  he  accessible  through  the 
FDA  Unified  Registration  and  Listing 
System  (FURL.S).  A  firm  must  have  a 
FURLS  account  to  access  GEGA'fS. 

The  (iEGATS  module  is  a  jiart  of  the 
FURLS  ajijilication  within  the  FDA 
Industry  .Sy.slems  Portal  utilized  to 
automatically  issue  the  certificate  to 
U..S.  medical  device  manufacturers/ 
distrilintors  who  wish  to  exjiort  their 
medical  devices  to  foreign  countries. 

GEGATS  will  helji  fulfill  both  the 
legislative  and  ajijilication  time 
jirocessing  requirements  .set  out  by  the 
FDA  Exjiort  Reform  and  Enhancement 
Act  of  1998  (Public  Law  104-134)  and 
the  terms  of  clearance  of  the  OMB 
ajijiroval  of  the  Form  FDA  3813  series. 

GEGAT.S  will  jirovide  indn.strv  the 
ojition  of  snhmitting  exjiort  reqne.sts 
electronically.  Electronic  sntimission 
will  automate  many  of  the  stejis  that 
both  industry  and  GDRH  must  jierform 
to  snhmit  and  jirocess  exjiort 
certificates.  The  advantages  to  indn.strv 
will  he: 

•  Gertificate  jirocessing  time  will  he 
greatly  reduced: 

•  Automated  real-time  validation  will 
eliminate  the  need  to  return 
.snhmi.ssions;  and 

•  Indn.strv  will  receive  real-time 
iqidates  on  the  status  of  their  reqne.sts 
via  the  Web. 


In  early  2013.  FDA  will  imjilement 
Jihase  two  for  the  remainder  of  the 
exjiort  certification,  notification,  and 
jiermit  retjnests  listed  as  follows: 

•  Gertificates  of  I']xjiortahilitv 
(sections  801(e)(1)  and  802  of  the  FD&G 
Act); 

•  Non-Gtinical  Research  Use  Only 
Gertificate; 

•  .Simjile  Notificiations  (.section  802(g) 
of  the  FDtsG  Act);  and 

•  Exjiort  Permit  Letter  (section 
801(e)(2)  of  the  FDtftG  Act). 

Ujion  full  imjilementation  in  2013, 
indn.strv  will  he  able  to  snhmit  all 
exjiort  reejnests  electronically.  This  is  a 
"win”  for  both  indn.strv  and  GDRH  as  it 
will  allow  ns  to  jiroce.ss  all  exjiort 
requests  more  efficiently  and 
exjieditionsly.  GDRH  is  develojiing 
webinars  and  will  hold  online  training 
.sessions  with  industry  on  how  to  access 
and  use  GEGATS.  A  schedule  and 
detailed  instructions  will  he  .sent  to 
industry  and  jiosted  to  onr  Web  site  at: 
http://\v\v\v.fdu.gov/Mudi(:ulDevices/ 
DeviceHeguIutionundGuidunco/ 

Import  ingundExportingDevices/ 
u(:m()5()521  .htmthvf  when  they  become 
available. 

Evaluation  of  the  electronic 
sntimission  jirocess  will  he  conducted 
jieriodically  to  further  enhance  both 
n.ser  interface  and  data  collection  needs 
as  they  hecoine  known  to  FDA. 
Electronic  snlnnissions  of  reejnests  for 
exjiort  certificates  will  remain  voluntary 
at  this  time. 

'I’he  jirintahle  forms  can  he  viewed  at 
the  following  links: 

•  Form  FDA  3813:  .Snjijilementarv 
Information  Ciertificate  for  Foreign 
Government  Reejne.sts:  http:// 
inside.  fdu.gov.POOH/ucm/groups/ 
insidefdu-puhlic/@inside-udm- forms/ 
documents/ form/uemO!  2794 .pdf : 

•  Form  FDA  3813a:  .Snjijilementary 
Information  Gertificate  of  Exjiortahilitv 
Reejnests:  http://inside.fdu.gov:9()()2/  ' 
ucm/gronps/insidefdu-pnl)Iic/@inside- 
udm-forms/  documents/  form/ 

ucml) 12799. pdf: 

•  Feirm  FDA  381 3e::  .Snjijilementary 
Information  Nein-Glinie:al  Re:.seare:h  U.se 
Only  Gertifie:ate:  http:// 

inside.  fdu.gov:9()()3/ncm/gronps/ 
insidefdu-{)nl)lic/@inside-udm- forms/ 
documents/ form/uemOl  2797 .pdf . 

III.  What  happens  when  the  new 
eSnhmitter  proe:ess  for  requesting 
export  certificates  is  implemented'/ 

Imjilemientatiem  of  the  e.Snlnnitter 
jireie:e;.ss  will  snjijilennent  the  ability  to 
reiqnest  eixjiort  e;ertifie;ate.s  freim  (iDRH 
via  jiajier.  'fhe  new  Weh-ha.seel 
ajijilie:atiein  (available  at:  https:// 

WWW. access. fdu.gov/ouu/index.jsp)  nseis 
your  eixisting  FURLS  ae;ceinnt 
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inibrmalion.  The  Web  site  ])r()vi(les  an 
alternative  to  the  ])aj)er  recjnest  process 
by  enabling  online  submission  of  export 
certificate  a])plications. 

IV.  Paperwork  Kediiclion  Act  of  199.'! 

This  (locnment  refers  to  |)revionsly 
a|)prove(l  collections  of  information 
found  in  FDA  regulations.  Tbe.se 
collections  of  information  are  subject  to 
review  by  OMH  under  the  Pai)erwork 
Reduction  Act  of  199.'i  (44  lI.S.(k  8!i01- 
8.'j2()).  The  collections  of  information  in 
(8CCATvS  and  Forms  FDA  8818.  881 8a. 
and  8818c  have  been  approved  under 
OMB  control  number  091 0-0498. 

Dated;  lanuary  l.'i.  2018. 

Leslie  Kux, 

Assislanl  (^ommissioiun  for  Policy. 

|I'R  0<h:.  2()18-011()4  I'iled  8:4,')  ain| 

BILLING  CODE  41 60-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisorv  ('.ommittee  Act.  as 
amended  (.'i  ll.S.tk  App.).  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
jH'ovisions  set  forth  in  sections 
.‘5.'')2b(c)(4)  and  .'i52b(c)(8).  Title  .I  IJ.S.C.. 
as  amended.  The  grant  ajiplications  and 
the  discussions  could  di.sclose 
confitlential  trade  .secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
ajiplications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  jn  ivacy. 

i\amc  of  (iomniitIcc-.VA'.nU'.r  for  Scientific 
Keviciw  .S|)ecial  Finpliasis  Panel.  MeinlnM' 
(lonllic:!:  Cardiovascular  .Sciences. 

Dote:  Fehrnary  7-8.  2018. 

7'i/iic:  a. in.  to  .'):00  ]).in. 

/tgendo;  I'o  review  and  evaluate  grant 
a|)])lications. 

Place:  National  Institutes  of  Health,  0701 
Rockledge  Drive.  Iletliesda.  ,MD  2085)2. 
(Virtual  Meeting). 

Contact  Person:  Bradley  Ness.  Pli.D., 
.Scientific  Review  Officer.  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockhidge  Drive.  Room  4142. 
M.SC7814.  Bethesda.  MD  2085)2.  801-^.81- 
87.84.  nnssl)<(lcsr.nih.}’ov. 

X’aine  of  Committee:  V.e.nU'.r  for  .Scientific 
Review  .Special  Einjihasis  Panel.  PAR-10- 
244.  .Stnuiture  and  Function  ofOjiioid 
Recejitors. 

Date:  Fehruary  11-12.  2018. 

^ime:i^:^H)  a. in.  to  12;t)0  ]).in. 


Af>emla:'Vo  review  and  evaluate  grant 
apjiiications. 

Place:  National  Institutes  of  1  lealth.  0701 
Rockledge  Drive,  Bethesda,  MD  2  085)2. 
(Virtual  Meeting). 

Contact  Person:  David  R.  Jollie.  Ph.D.. 
.Scientific  Review  Officer,  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive,  Room  41.80. 
M.SC  7800.  Bethesda.  MD  2085)2.  (801)  4  88- 
1 722,  jollie(la<(f!csr.nih.}’o\'. 

.\ame  of  Committee:  Center  for  .Scientific 
Review  .Special  Emphasis  Panel.  Biomedical 
Imaging  and  lingineering  Area  Review. 

Date:  Fehruary  12.  2018. 

Time:  1:00  ji.in.  to  4:00  |).m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Instilnles  of  1  lealth.  0701 
Rockledge  Drive.  Bethesda,  MD  2t)85)2. 
(Teleiihone  ("onference  Call). 

Contact  Person:  |an  Li,  MD.  Ph.D., 
Scientific  Review  Officer,  Center  for 
.Scientifii;  Review,  National  Institutes  of 
Health,  0701  Rockledge  Drive,  Room  810f). 
Bethesda.  MD  2085)2.  801-488-1045).  Iii21@ 
csr.nih.i^ov. 

.\ame  of  Committee:  Vascular  and 
Hematology  Integrated  Review  Cronj), 
Hypertension  and  Microcirculation  .Studv 
.Section. 

Date:  Fehruary  14,  2018. 

Time:  8:00  a.m.  to  0:00  p.m. 

Agenda:  'I'o  review  and  evaluate  grant 
applications. 

/’/ocf?;  Dallas  Marriott  .Suites  Medical — 
Market  Center.  245)8  North  .Stemmons 
Freewav,  Dallas.  TX  78207. 

Contact  /’f.T.so/?;  Ai-Ping  Zou,  MD.  Ph.D., 
Scientific  Review  Officer,  Center  for 
.Scientific  Review,  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  4118. 
M.SC  7814.  Bethesda,  MD  2085)2.  8t)1-408- 
5)45)7.  ■/.oaai@csr.nih.go\'. 

\’ame  o  f  Committee:  Infectious  Diseases 
and  Microbiology  Integrated  Review  (h'ou]). 
Bacterial  Pathogenesis  .Study  Stiction. 

Date:  Fehruary  15).  2018. 

V'hi/e;  8:00  a.m.  to  0:00  ii.m. 

Agenda:'l'o  review  and  evaluate  grant 
a|)|)lications. 

Place:  Residence  Inn  Bethesda.  7888 
Wisconsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Richard  C  Kostriken, 
Ph.D.,  .Scientific  Review  Officer,  Center  for 
.Scientific  Review.  National  Institutes  of 
Health,  0701  Rockledge  Drive.  Room  815)2. 
M.SC  7808,  Bethesda,  MD  2085)2  .  801-402- 
4484,  kostriki'@csr. nih.gov. 

\'ame  of  Committee:  Vascular  and 
Hematology  Integrated  Review  Croup. 
Molecular  and  Cellular  Hematology  Study 
.Section. 

Do/e;  Fehruary  19-20.  2018. 

7'/me;8:00  a.m.  to  8:00  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  lunhassv  .Suites  at  the  Chew  (diase 
Pavilion,  48t)0  Military  Road  NW.. 
Washington.  DC  20018. 

Contact  Person:  Luis  Espinoza,  Ph.D.. 
.Scientific  Review  Officer,  Center  for 
.Scientific  Review.  National  Institutes  of 
Health.  0701  Rockledge  Drive.  Room  0188. 
M.SC  7804.  Bethesda.  MD  2085)2.  801-45)3- 
1 21 8,  espinoz(da@mail. nih.gov. 


— 

\'ame  of  Committee:  V.e.ntv.r  for  .Scientific; 
Review  .Sjiecial  Em])hasis  Panel.  Member 
Conflict:  Integrative  Neuroscience. 

D(de:  fehruary  15).  2018. 

Time:  5):00  a.m.  to  8:00  p.m. 

Agenda:'l'o  review  and  evaluate  grant 
ajiplications. 

/Vocc.’;  National  Institutes  of  Health.  0701 
Rockledge  Drive.  Bethesda.  MD  2085)2, 
(Virtual  Meeting). 

Contact  Person:  Nicholas  Caiano.  .Scientific 
Review  Officer.  Center  for  .Scientific  Review. 
National  Institutes  of  Health,  0701  Rockledge 
Drive.  Room  8178.  M.SC  7844.  Bethesda.  Mil 
2085)2-7844,  801-48.8-1088. 
g(nanonr@csr. nih.gov. 

Name  of  Committee:  C.v.utv.r  for  .Scientific 
Review  .Sjiecial  Ihnjihasis  Panel,  Member 
Conflict;  Nanotechnology  and  Molecular 
.Substrates  in  Brain  and  Retinal  Disorders, 
/lo/e;  Fehruarv  15).  2018. 

'Time:  12:00  p.m.  to  8:00  |).m. 

Agenda:'\'o  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  0701 
Rockledge  Drive.  Bethesda.  MD  2085)2, 
(Telejihone  Conference  (dill). 

Contact  Person:  Yvonne  Bennett,  .Scientific 
Review  Officer,  Center  for  .Scientific  Review. 
National  Institutes  of  1  lealth,  0701  Rockledge 
Drive,  Room  815)5),  M.SC  7840,  Bethesda.  MD 
2085)2  .  801-8  7  9-875)8.  I)ennetty@csr. nih.gov. 
(Catalogue  of  Federal  Domestic.  Assistance 
Program  Nos.  5)8.800.  Comjiarative  Medicine; 
5)8.888.  Clinical  Re.search.  5)8.8t)0,  5)8.888, 
5)8.887,  5)8.898-5)8.85)0,  5)8.887-5)8.844, 
5)8.840-5)8.878.  5)8.892.  5)8.85)8.  National 
Institutes  of  Health.  IIILS) 

Dated:  )anuary  18.  2018. 

Melanie  J.  (fray, 

Program  Amdyst.  Office  of  Federal  Advisory 
Committee  Policy. 

|FK  Doc.  201 :)-()! ()5)(i  Filed  8:48  iiin| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Draft  Report  on  Carcinogens 
Monographs  for  1-Bromopropane  and 
Cumene;  Availability  of  Documents; 
Request  for  Comments;  Notice  of 
Meeting 

SUMMARY:  Poor  roviow  mooting  of  tho 
Diiiit  Ropoi'l  on  Caroinogon.s  (RoC) 
Monograjih.s  for  1-Broino])ropano  and 
Cuinono.  'I'lioso  (locninont.s  woro 
jii’ojiarod  by  tho  Offioo  of  tho  Ro])oi  t  on 
Cai’cinogons  ((IRoC),  Divi.sion  of  tho 
National  Toxicology  Piograin  (UNTP). 
National  In.stitiito  of  Environinontal 
iloalth  Scionco.s  (NIFHS). 

DATES:  Meeting:  March  21, 201 B,  1:00 
]).m.  to  approximatoly  3:00  p.m.  Eastoin 
Daylight  Timo  (EOT)  and  March  22, 

201 B,  from  8:B0  a.m.  until  adjoui'ninont, 
apjiroximatoly  2:00  p.m.  EDT. 

Document  Availability:  Draft 
monograjih.s  will  ho  available  by  January 
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23,  2013,  at  http://ntp.ni(^hii.nih.gov/go/ 
36639. 

Public  doninwnts  Suhnussions: 
Deadline  is  March  7,  2013. 

Prc-Hctfistnilion  for  A/eet/ng  und/or 
Oral  Ooinnwnls:  Dciadliiie  is  March  10. 
2013. 

addresses:  Meeting  Location:  NlFlhS. 
Keystone  Building,  Room  1003AB.  .'530 
Davis  Drive,  Morrisville,  Nd  27,'500. 

Agency  Meeting  Web  /juge;  Tlie  draft 
monographs,  draft  agenda,  registration 
and  other  nujeting  materials  are  at 
http:/ /ntp.niehn. nih.gov/go/ 36639. 

Webcast:The.  meeting  will  lx; 
available  via  webcast  at  http:// 

WWW. niehs.nih. gov/news/video/ 
index. cfin. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Lori  D.  White,  NTB  Designated  Federal 
Official,  Office  of  Liaison,  Boliev  and 
Review,  DNTB,  NIEHS,  ILO.  Box  12233, 
MD  K2-03,  Research  Triangle  Bark.  NC 
27700.  Bhone:  (010)  .'541-0834,  Fax: 

(301)  480-3272,  Email: 
whiteld@niehs.nih.gov.  1  land  Deliverv/ 
Courier:  .'530  Davis  Drive.  Room  2130, 
Morrisville,  NC  27.'500. 

SUPPLEMENTARY  INFORMATION: 
linckgronnd:  The  Report  on  Carcinogens 
(Ro(d  is  a  congre.ssionally  mandated, 
science-ha.sed,  public  health  re])ort  that 
identifies  agents,  substances,  mixtures, 
or  exposures  (coll(u:tively  called 
“snh.stances”)  in  our  environment  that 
may  put  people  in  the  United  .Stat(!s  at 
increased  risk  for  cancer.  The  NTB 
prejjares  the  Ro(]  on  behalf  of  the 
Secretary  of  Health  and  Human 
Services. 

The  NTB  follows  an  established,  four- 
part  j)roce.ss  for  preparation  of  the  RoC 
[http://ntp.niehs.nih.gov/go/rocprocess). 
A  RoC  Monograph  is  prepanul  for  each 
candidate  suh.stance  selected  for  review 
for  the  RoC.  l-Bromoproj)ano  and 
cumene  were  .selected  as  candidate 
substances  following  solicitation  of 
public  comment  and  review  by  the  NTB 
Board  of  Scientific  Counselors  review 
on  June  21—22,  2012  (http:// 
nt p. niehs.nih. gov/go/974 1).  A  draft  RoC 
monogra|)h  consists  of  a  (1)  cancer 
evaluation  com])onent  that  reviews  all 
information  that  mav  hear  on  a  listing 
decision,  as.sesses  its  (luality  and 
sufficiency  for  reaching  a  listing 
decision.  aj)j)li(!.s  the  RoC  listing  criteria 
to  the  relevant  scientific  information, 
and  nicommends  a  listing  status  for  the 
candidate  suh.stance  in  the  RoC  and  (2) 
a  substance  profile  that  contains  the 
NTB’s  ])reliminarv  listing 
recommendation  and  a  summary  of  the 
scientific  evidence  considered  key  to 
reaching  that  recommendation.  This 
meeting  is  ])lanned  for  peer  review  of 


the  draft  RoC  Monographs  for  1- 
hromopropane  and  cumene. 

1-Bromopropane  (CA.SRN  l()(i-‘)4-.'5) 
is  a  hrominated  hydrocarbon  that  is 
c:urrently  usixl  as  a  solvent  in  a  varietv 
of  industrial  and  commercial 
a])])lications.  It  is  u.sed  as  a  solvent 
cleaner  to  degrease  electronics, 

])recision  optics,  and  metals,  as  a 
solvent  vehicle  in  industries  that  nsi; 
aerosolized  adhesivcis  (e.g.,  foam 
cushion  mannfacturing),  as  a  spot 
nanover  in  the  textile  industry,  mid  as 
a  solvent  in  the  dry  cleaning  industry. 
Additional  information  about  the  review 
of  l-hromo])ro])ane  for  the  RoC  is 
available  at  http://ntp.niehs.nih.gov/go/ 
37896. 

C'.umene  (CASRN  ‘)8-82-8, 
isoprojiylhenzene)  is  an  alkylated 
benzene  found  in  fossil  fuels,  such  as 
blended  gasoline  and  kero.sene,  and 
products  of  incomplete  comhn.slion.  It  is 
a  high  production  volume  chemical  in 
the  United  States  with  the  majority  of  its 
use  in  the  synthesis  of  acetone  and 
phenol.  Additional  information  about 
the  review  of  cumene  for  the  RoCi  is 
available  at  htt})://ntp. niehs.nih. gov/go/ 
37895. 

Meeting  and  Registration:  The 
meeting  is  open  to  the  jnihlic  with  time 
set  asiiie  for  oral  public  comment; 
attendance  at  the  Nll'iHS  is  limited  only 
by  the  sjiace  available.  'I’he  meeting  is 
.scheduled  for  March  21, 2013,  1:00  p.m. 
to  apjn'oximatelv  .'5:00  p.m.  EDT  and 
March  22.  2013,  from  8:30  a.m.  until 
adjournment,  approximately  2:00  ]3.m. 
EDT.  Two  days  are  set  aside  for  the 
meeting;  however,  it  may  adjourn 
sooner  if  the  panel  completes  its  peer 
review  of  the  draft  monographs.  Bre- 
registration  to  attend  the  meeting  and/ 
or  provide  oral  comments  is  by  March 
19,  2013.  at  http://ntp.niehs.nih.gov/go/ 
36639.  Visitor  and  .security  information 
is  available  at  http://www.niehs.nih.gov/ 
(d)ont /visit ing/index.c fin.  Individuals 
with  di.sahilities  who  need 
accommodation  to  jjarticipate  in  this 
event  should  contact  Danica  Andrews  at 
phone:  (919)  .541-2.'59.'5  or  email: 
andrewsda@niehs.nih.gov.  'r'rV  users 
should  contact  the  Federal  TTY  Relav 
.Service  at  (800)  877-8339.  Recpiests  ' 
should  he  made  at  least  five  business 
days  in  advance  of  the  event. 

The  preliminarv  agenda  and  draft 
monogra])h.s  should  he  posted  on  the 
NTB  VVeh  site  (http://ntp.niehs.nih.gov/ 
go/36639)  by  January  23,  2013. 
Additional  information  will  he  ])osted 
when  available  or  may  he  nuiuested  in 
hardco])y.  see  FOR  FURTHER  INFORMATION 
CONTACT.  Following  the  meeting,  a 
report  of  the  peer  nndew  will  he 
prepared  and  made  available  on  the 
NTB  Wei)  site.  Registered  attendees  are 


encouraged  to  access  the  meeting  Web 
page  to  stay  abreast  of  the  mo.st  current 
information  regarding  the  meeting. 

Request  for  Comments:  The  NTB 
invites  written  and  oral  public 
comments  on  the  draft  monographs.  The 
deadline  for  submission  of  written 
comments  is  March  7,  2013,  to  enable 
review  by  the  peer  review  panel  and 
NTl’  staff  prior  to  the  meeting.  Bre- 
registration  to  provide  oral  comments  is 
by  March  19.  2013.  at  http:// 
ntp. niehs.nih. gov/go/36639.  Biihlic 
comments  and  any  other 
correspondence  on  the  draft 
monograj)hs  should  he  sent  to  the  FOR 
FURTHER  INFORMATION  CONTACT.  Bersons 
submitting  written  comments  should 
include  their  name,  affiliation,  mailing 
address,  phone,  email,  and  sponsoring 
organization  (if  any)  with  the  document. 
Written  comments  received  in  res])onse 
to  this  notice  will  he  posted  on  the  NTB 
Wei)  site,  and  the  submitter  will  he 
identified  by  name,  affiliation,  and/or 
.s])on,soring  organization. 

Buhlic  comment  at  this  meeting  is 
welcome,  with  time  set  aside  for  the 
presentation  of  oral  comments  on  the 
draft  monograj)h.s.  In  addition  to  in- 
j)erson  oral  comments  at  the  meeting  at 
the  NIEH.S,  public  c:omments  can  he 
])re.sented  by  teleconference  line.  There 
will  he  .‘50  lines  for  this  call;  availability 
will  he  on  a  first-come,  first-served 
basis.  The  lines  will  he  open  from  1:00 
p.m.  until  a])proximately  .'5:00  ]).m.  EDT 
on  March  21  and  from  8:30  a.m.  EDT 
until  adjournment  on  March  22, 
although  oral  comments  will  he 
received  only  during  the  formal  public 
comment  periods  indicated  on  the 
preliminary  agenda.  Each  organization 
is  allowed  one  time  slot.  At  least  7 
minutes  will  he  allotted  to  each  speaker, 
and  if  time  permits,  may  he  extended  to 
10  minutes  at  the  di.scretion  of  the  chair. 
Bersons  wishing  to  make  an  oral 
presentation  are  asked  to  register  online 
at  http://ntp.niehs.nih.gov/go/36639  by 
March  19.  2013,  and  if  j)ossil)le.  to  .send 
a  c:opy  of  their  slides  and/or  statement 
or  talking  points  at  that  time.  Written 
statements  can  .suj)])lement  and  may 
exi)and  the  oral  ])resentation. 
Registration  for  oral  comments  will  also 
he  available  at  the  meeting,  although 
time  allowed  for  presentation  hv  on-site 
registrants  may  he  less  than  that  for  pre- 
registered  speakers  and  will  he 
determined  by  the  numher  of  speakers 
who  register  on-site. 

Rackgronnd  Information  on  the  RoC: 
Buhlished  biennially,  each  edition  of  the 
RoU  is  cumulative  and  consists  of 
substances  newly  reviewed  in  addition 
to  those  listed  in  previous  editions.  The 
12lh  RoC,  the  latest  edition,  was 
published  on  June  10,  2011  (available  at 
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littp://ntp.niahs.nili.oo\'/o()/ro(:12].  The 
13th  RoC  is  under  development.  For 
each  listed  substance,  the  Ro(-  contains 
a  substance  j)ronie,  which  provides 
information  on:  Chancer  studies  that 
support  the  listing — including  those  in 
humans,  animals,  and  .studies  on 
])ossit)le  mechanisms  of  action — 
information  about  potential  sources  of 
exjjosure  to  humans,  and  current 
Federal  regulations  to  limit  exposures. 

Jidckground  Information  on  NTP  Poor 
lioviow  Panols:  NTR  panels  are 
technical,  .scientific  advisory  bodies 
established  on  an  “as  needed”  basis  to 
provide  independent  scientific  j)eer 
review  and  advise  the  NTP  on  agcmts  of 
jnihlic  health  concern,  new/revised 
toxicological  test  methods,  or  other 
issues.  These  panels  hel])  ensure 
transj)arent,  imhia.sed,  and  .scientifically 
rigorous  input  to  the  j)rogram  for  its  use 
in  making  cnulihle  decisions  about 
human  hazard,  setting  nisearch  and 
te.sting  priorities,  and  providing 
information  to  regulatory  agencies  about 
alternative  methods  for  toxicitv 
screening.  The  NTP  welcomes 
nominations  of  scientific  experts  for 
upcoming  pamds.  Scientists  interestiul 
in  serving  on  an  NTP  panel  should 
provide  a  current  cnrriciihnn  vitae  to 
the  FOR  FURTHER  INFORMATION  CONTACT. 
The  authoritv  for  NTP  panels  is 
provided  by  42  II.S.C.  217a;  section  222 
of  the  Public  Health  Scnvice  (PlkS)  Act. 
as  amended.  The  j)anel  is  governed  by 
the  Federal  Advisory  (Committee  Act,  as 
amended  (.5  U.S.Ci.  Appendix  2).  which 
sets  forth  standards  for  the  formation 
and  use  of  advisory  committees. 

DaUnl:  )anuarv  10.  2013. 

|olin  K.  Bucher, 

Assncidio  Director.  Motional  Toxicoloj^v 
Program. 

Il'K  Doc.  2()i;}-01242  Filed  1-18-1  :i:  8:4.t  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  .section  l()(d)  of  the 
Federal  Advisory  (Committee  Act.  as 
amended  (.'i  IJ.S.C.  App).  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
.'■).'12h(c)(4)  and  .'j.'12h(c){()).  Title  .I  U.S.C.. 
as  amended.  The  contract  projiosals  and 
the  discussions  could  di.sclose 
confidential  trade  .secrets  or  commercial 
projierty  such  as  patentable  materials. 


and  personal  information  concerning 
individuals  a.ssociated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privaev. 

Mama  oj  Committre:  Nalional  liisliliili!  on 
Drug  Alnisc  .Spcicial  Finpliasis  Panid: 
D(!V(!lo|)m(!nl  of  Pnuliclive  In  vivo  .Scnuaiiiig 
.SvsIcMiis  for  Plionolvpic  Drug  Discovorv 
(778(0. 

Dole;  lauuary  2.a,  2013. 

I'ima:  1:00  |).iu.  lo  3:30  p.iii. 

Agenda:  't  o  review  and  evaluate  coulraci 
proposals. 

Place:  National  lustitutcis  of  Health. 
Niniroscieuce  Ciailcir.  (iOOl  Executive 
Boulevard.  Rockville.  Ml)  208,t2  ('I’ldeijlioiU! 
(ioufereuce  (iall). 

Contact  /’ersou;  Herald  L.  Mcl.augliliu, 
Ph.D..  Scicuitific  Review  Officer.  Office  of 
Extramural  Affairs.  National  Institute  on 
Drug  Abuse.  Nlll.  Dill  IS.  (iOOl  Executive 
Blvd.,  Room  4238.  MSC;  O.T.aO.  Bedhesda.  Ml) 
208()2-05r>0.  301-402-(>02(i. 
gin  1 4r)a@n ih.gov. 

This  notice  is  t)eing  ])ul)lish(!d  less  than  1.^ 
(lavs  prior  to  the  iiKuding  due  lo  the  liming 
limitations  imposiul  hy  the  rciview  and 
funding  cycle. 

.\'anie  of  Committee:  National  Institute  on 
Drug  Abuse!  ,S|)(!cial  Em])hasis  l’im{!l:  .SBIR 
To])ic  148  Review  Meeting  (4418) 

Date:  |anuarv  30,  2013. 

l  ime:  8:30  a.m.  lo  3:00  ]).ni. 

Agenda:  To  revi(!W  and  evaluate  contract 
proposals. 

Place:  National  lnstilul(!s  of  1  leallh. 
N(!uroscience  (’.(iiilcir.  0001  Ivxeculive 
Bouhivard,  Rockville.  Ml)  208.t2. 

Contact  Person:  )ose  F.  Ruiz.  Ph.D.. 
Sciiinlific  Reviiiw  Officer.  Office!  of 
Extramunil  Affairs.  Neiliomil  Inslilule!  on 
Drug  Abuse.  NIH,  Room  4228.  M.SC;  0,5,50, 
(iOOl  Isxeculive  Blvd.,  Bedhesela,  Ml)  20892- 
0550.  (301)  451-3080.  nii/.jf@nida. nih.gov. 

This  notice!  is  t)(!ing  |uihlished  l(!ss  than  15 
days  prior  lo  the  m(!(!ling  due  lo  llu!  liming 
limitations  impos(!d  by  the!  r(!vi(!W  and 
funding  cycle. 

((Catalogue  of  l'(!d(!nil  Domestic  Assistance! 
Preignmi  Ne)s.:  93.279,  Drug  Abuse!  and 
Aelelie;tiem  Re!se!iire:h  Preigrams,  Naliemal 
lnslilule!s  e)f  Hexdih.  IBIS) 

Dale!el:  )anuary  15,  2013. 

.Mie:hell(!  Trout, 

Program  Analyst.  Office  of  Federal  Advisory 
Committee  Poliev. 

IFKDoe;.  201  :i-()1  IIH)  Fileel  l-18-i:i:  8:4.5  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Advancing 
Translational  Sciences;  Notice  of 
Closed  Meetings 

Pur.suant  lo  .section  10(d)  of  the 
Federal  Advi.sory  (kmimiltee  Act,  as 


ameiiieieel  (.5  ll.S.fi.  Ajip.),  notie;e  is 
hereihv  givem  of  the  following  meuitings. 

The  meetings  will  he  cleisetd  to  the 
jmhlic  in  ae;c()rdance  with  the 
provisiems  .set  forth  in  si!e:tie)n.s 
.'5.h2h(c)(4)  anel  .5.'52h(c)(0).  Title  .h  II.S.C., 
as  amended.  The  contract  and  grant 
j)ro]K)sal.s  and  the  discussions  could 
disclose  confiehnitial  trade  .secrets  or 
commercial  ]iropertv  such  as  ])atental)le 
material,  and  jiersonal  information 
concerning  individuals  associated  with 
the  contract  jn'opo.sals,  the  di.sclosure  of 
which  would  constitute  a  clearly 
unwarrantiul  invasion  of  jier.sonal 
privacy. 

Maine  of  Committee:  Ni\\umi\\  H(!nt(!r  for 
Advancing  'I’ranslalional  ,S(:ie!n(:(!s  S|)(!cial 
Em|)hasis  Pane!):  'I’he!r;i]K!Uli(:s  Dis(:e)V(!ry. 

Date:  I'(!hrnary  13-14.  2013. 

I'ime:  8:00  a.m.  lo  5:00  p.m. 

Agenda:'[\)  re!vie!w  and  e!valu:it(!  grant 
a|)|)li(:iiti()ns. 

Place:  National  lnstitut(!s  of  He!alth/ 
NCAT.S/t)R.  D(!m()(:ra(:y  1.  Room  1080,  0701 
Deimocracy  Bh'd.,  B(!th(!S(la.  Ml)  20892, 
(Virtual  M(!(!ting). 

Contact  Person:  Biirheini  ).  Ne!lson,  Ph.D., 
,Se:i(!ntifi(:  R(!vi(!W  Office!!'.  Office!  of  Onmts 
Mimiig(!m(!nt  &  .S(:i(!ntific  R(!vie!w.  Nalional 
(’,e!nl(!r  for  Adviincing  Tmnslatiomil  .S(:i(!nce!s 
(NOAT.S),  Niilioned  lnslilul(!s  of  ll(!alth,  0701 
D(!mo(:riicy  Blvd..  Room  1080,  1  D(!m.  Plazei. 
B(!the!S(la.  Ml)  20892-4874.  301-435-0800. 
nelson  l)j@mail. nih.gov. 

Maine  of  Committee:  National  Oonte!!'  for 
.Advancing  Tnmslational  .Sci(!n(:e!s  .Si)(!(:ial 
Em|)hasis  I’ane!!:  TRND-l. 

Date:  F(!hruarv  28-Mar(:h  1. 2013. 

I'ime:  8:00  a.m.  to  5:00  ]).m. 

Agenda:'Vn  re!vi(!W  iind  (!valuat(!  contnict 
])ro])osals. 

/’/e/e;e!;  B(!the!.sda  North  Marriott  Holt!!  & 
0()nf(!re!nce!  0(!nle!r,  Montgome!ry  County 
Confe!r(!nc(!  C(!nl(!r  Facility.  5701  Marin(!lii 
Road.  North  B(!th(!sda.  MI)  20852. 

Contact  Person:  Cuo  Hi!  Zhang.  Ph.D., 
MPH,  ,S(:i(!ntifie:  R(!vi(!W  ()ffici!r.  Office!  of 
Crants  Manage!m(!nl  ft  .Scii!ntific  Rovi(!w, 
National  C(!nte!r  for  Advancing  'I’ranslationiil 
.Scie!nc(!s  (NCAT.S),  National  Institute!s  of 
He!iilth,  0701  D(!mocracy  Blvd.,  D(!m()cracy  1. 
Room  1004.  B(!the!S(la.  Ml)  20892-4874.  301- 
435-0812.  zhangga@mail.nih.gov. 

Maine  of  Committee:  National  C(!nle!r  for 
Advancing  Tran.slational  .Sci(!n(:(!.s  .Sp(!(:iiil 
Emi)hasi.s  Pane!!;  TRND-3. 

Date:  March  13-14,  2013. 

Time:  8:00  a.m.  lo  5:00  j).m. 

/\”f!/u/r/;  To  re!\'ie!w  and  e!valual(!  grant 
ii|)pliciilions. 

Place:  (;!iith(!rshurg  Marriott 
Washingtonian  C(!nt(!r.  9751  Wiishingloniiin 
BouleiViird,  Caith(!rshurg.  MI)  20878. 

Contact  Person:  Shai  '\  A.  Hild,  Sci(!ntific 
R(!vi(!W  ()ffici!r.  Office!  of  Crants  Manag(!m(!nt 

.Sci(!ntific  Ri!vie!w.  Nalional  C(!nle!r  for 
Advancing  Transhitiomd  Sci(!nc(!s  (NCAT.S), 
National  lnstitut(!s  of  Hendth,  0701 
D(!mo(:nicy  Blvd..  D(!mocrae:y  1,  Room  1082. 
Be!th(!sda.'MD  20892-4874,  301-43.5-0811, 
hildsa@niail.nih.gov. 
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Oatiul:  jaiuiarv  I.t,  2013. 

David  (Mary, 

Pr()}>r(iin  Analyst.  Office  of  Federal  Advisory 
Ooniniitlee  Policy. 

|I'K  Ocic.  20 1.3-0 1101  I’il(!(l  1-1)1-13:  am) 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  A])]).),  notice  is 
hereby  given  of  the  following  meeting. 

'I’he  meeting  will  he  clo.sed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
5.'12h(c)(4)  and  552l)(c)((i),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  di.scdose 
confidential  trade  .secrets  or  commercial 
pro])erty  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
aj)])lications,  the  di.sclosiire  of  which 
would  constitute  <i  clearly  unwarranted 
invasion  of  personal  jirivacy. 

Name  of  Committee:  Niilional  (liincer 
liLsIilule  S])(;(:i<il  Eni|)liiisis  I’iUKil;  ’I’lin  Role  of 
Microliial  Metabolites  in  Cancer  Prevention 
and  Etiology. 

Date:  Eebniarv  27.  2013. 

Time:  10:0()  a. in.  to  2:00  p.ni. 

Agenda:'\'o  rcjview  and  evaluate  grant 
ii|)plications. 

P/f/ce;  Natioiiiil  Institutes  of  Ilealtli.  0110 
Executive  llonlevard.  Rockville,  MD  20)5.52, 
(Tele])lione  (ionlenaice  (iail). 

Contact  Person:  Cerald  C.  Eovinger,  Ph.D., 
Sc:ientific  Review  Administrator.  Special 
Review  <nid  Logistics  llranch.  Division  of 
Extranuind  Activities,  National  (ianc:or 
Inslitute,  0110  Executive  lih'd..  Room  8101. 
llcitbesda.  MD  20892-8320,  301/490-7987, 
lovin{’eg@mail.nili.<’ov. 

Inforimition  is  also  avidlahle  on  the 
Institiite's/Center’s  home  p:ige: 
htt[)://deainfo.nci.nih.gov/a(lvisorv/sei)/ 
sep.litm.  where  iin  agenda  and  any  addiliomd 
information  for  the  meeting  will  he  i)osled 
when  iivailiihle. 

y\ny  interested  ])erson  may  file  written 
comments  with  tlie  committee  hy  forwiirding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
niime,  address,  telejihone  lunnher  and  when 
ap|)licahle,  the  business  or  |)rofession)d 
iiffiliiition  of  the  interestcul  pm’son. 

((iatalogne  of  Federal  Domestir;  Assistance 
Program  Nos.  93.392,  (iiincer  (Construction; 
93.393.  (Cancer  (Ciiiise  iind  Prtivention 
Research;  93.394.  (Cancer  Detection  and 
Diagnosis  Resoirch;  93.39.5.  (Cancer 
Treiitment  Research;  93.390.  (Cancer  Biology 
Research;  93.3!)7.  (Cancer  (Centers  Sn])jn)rt; 
93.398,  (Ciincer  Researc;h  Mim])ower;  93.399, 


(Ciincer  (Control,  Niilioinil  Institutes  of  lleidth, 
lllhS) 

Dated;  |<mnarv  15,  2013. 

Melanie  ).  Cray, 

Prof’ram  Analyst.  Office  ofFedend  Advisory 
Committee  Poliev. 

It  K  Doc.  2()i:5-()n)<IK  Filed  1-1)1-13;  8:4.5  iiin| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursucint  to  .section  l()(d)  of  the 
P’ederal  Advisory  CCommitteo  Act,  as 
amended  (.5  U.S.C.  App.),  notice  is 
hereby  given  of  the  following  meetings. 

The  meetings  will  he  clo.sed  to  the 
]nihlic  in  accordance  with  the 
jirovisions  set  forth  in  .sections 
.‘352h{c)(4)  and  552l)(c)((d,  Title  .5  U.S.C., 
as  amended.  The  grant  ajiplications  and 
the  di.scussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  a.ssociated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  ])ersonal  privacy. 

A\’ame  of  Committee:  (ienler  for  Scienlifh; 
Review  .S))e(:ial  Einjiluisis  Panel: 
Hypertension  and  Microcircnhition  A. 

D(de:  Fehniiiry  14,  2913. 

Time:  ():()()  |).m.  to  7:1)0  p.m. 

Ai’enda:  To  review  iind  (!valnale  grant 
a])i)li(:ations. 

Place:  National  Institutes  of  Health.  0701 
Rockledge  Drive.  Belhesda.  MD  20892 
(Tele]ihone  (Conference  (C.dl). 

Contact  Person:  Larry  Pinkns.  Ph.D.. 
Scientific  Review  Officer,  (Center  for 
.Scicmtific  Review,  National  Institutes  of 
Health,  0701  Rockledge  Drive,  Room  4132. 
MSC  7802,  Bethesda.  MD  20892,  (301)  435- 
1214,  pinknsMcsr.nih.t’ov. 

i\’ame  of  Committee:  (Center  for  .Scientific 
Review  .S])ecial  Emphasis  Panel;  (Clinical  and 
Integrative  (Cardioviiscnlar  .Sciences  .Special 
Panel. 

Date:  Fehrnary  15,  2013. 

Time:  12:00  ]).m.  to  1:00  ]i.m. 

Agenda:  To  review  and  evahnite  grant 
ajiplications. 

Place:  Doubletree  Hotel  Bethesda 
(Formerly  Holiday  Inn  .Select),  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  L;iwrence  E  Boerhoom, 
Ph.D.,  (Chief.  (CVRS  IRC.  (Center  for  .Scientific; 
Review,  N;ilional  Instilnles  of  lleidth,  0701 
Rockledge  Drive,  Room  4130.  M.S(C  7814. 
Bethesda,  MD  20892,  (301 )  435-8307, 
hoerl)oom@nili.gov. 

Name  of  Committee:  Mnsciiloskeletid.  Oral 
and  .Skin  .Sciences  Integrated  Review  Cronj): 
Oral,  Dentid  and  (Craniolacial  .Sciences  .Study 
Section. 


D(de:  Fehrnary  20-21, 2013. 

'Time:  8:00  ii.m.  to  5:30  |).m. 

/\genc/o;  To  review  and  eviiluate  gnmt 
a|)])liciilions. 

Place:  H'w  Francis  Dnike  Hotel,  450  Powell 
.Street  at  .Sutler.  Siin  Francisco.  (CA  94102. 

Contact  Person:  Yi-Hsin  Inn,  Ph.D.. 
.Scientific:  Review  Offic;er.  (Cemter  for 
.Sc:ienlific:  Review,  Niitiomd  Instilnles  of 
Health.  0701  Roc;kleclge  Drive;,  Room  4214, 
M.S(C  7814.  Bc;lhc;scla.  MD  20892,  301-43.5- 
1781 ,  linyh@csr.nih.<’ov. 

Name  of  Committee:  Brain  Disc)rclc;rs  iind 
(Clinic:al  Nenrc)sc:ienc:e  Integrated  Rc;view 
Cronj):  Neund  Basis  of  Psyc.hojjalhology, 
Aclclic:tions  and  .Sleej)  Disorders  .Study 
.Section. 

Date:  Fehrnary  20-21, 2013. 

7V/)ie;8:00  a.m.  to  5:00  j).m. 

Agem/f).  To  review  and  evaluate  grant 
aj)j)lic:iilions. 

Place:  Embassy  Suites  at  the  Chevy  (Chase 
Pavilion.  4300  Military  Road  NW.. 
Washington,  D(C  20015. 

Contact  Person:  Boris  P  .Sokolov,  Ph.D., 
.Sc:ientific:  Review  (lffic:er.  (Center  for 
.Sc:ienlific:  Review,  National  Institutes  of 
lleidth,  0701  Rc)c:kleclge  Drive,  Room  5217A, 
M.SC  7840.  Bethesda,  MD  20892,  301-408- 
91 15,  l)sokolo\'@csr.nili.^ov. 

Name  of  Committee:  Biologic-.al  (Chemistry 
iind  Mac;rc)molec:idar  Bioj)hvsii;s  Integrated 
Review  Cronj);  .Synthetic:  and  Biologiciiil 
(Chemistry  B  .Study  Secilion. 

Date:  Fehruarv  20-21. 2013. 

'Time:  8:30  a.m.  to  5:00  j).m. 

A^enda:'\'o  review  and  evaluate  grant 
aj)j)liciilic)ns. 

Place:'Vhe  Westin  .St.  Fninciis,  335  Powell 
.Street,  .Siin  Franc;isc:c).  (CA  !)4102. 

Contact  /’enson;  Kathryn  M  Koeller.  Ph.D., 
.Sc:ientific;  Review  ()ffic;er.  (Center  for 
.Sc;ienlific:  Review.  National  Instilnles  of 
lleidth.  0701  Rc)c:kleclge  Drive.  Room  4100, 
M.S(C  7800.  Bethesda,  MD  20892.  301-435- 
2081 .  koellerk®csr.nih.<’ov. 

A\ame  of  Committee:  Bic)lc)gic:al  (Chemistry 
iind  Mac:rc)mc)lec:nlar  Biojihysics  Integrated 
Review  (Cronj);  Mac:rc)mc)lec:nlar  .Slriic;lnre 
iind  Finic;tic)n  E  .Study  .Section. 

Date:  F’ehruary  20-21, 2013. 

'Time:  8:30  a.m.  to  5:00  j).m. 

Agendo.  To  review  and  evidiiate  grant 
aj)j)lic:ations. 

Place:  Fairmont  Hotel  .San  Frimc:isc:c).  950 
Mason  Street,  .Siin  Franc:isc:c).  CCA  ‘)4108. 

Contact  Person:  Nitsa  Rosenzweig,  Ph.D.. 
.Sciientific  Review  (lffic;er.  (Center  for 
.Sc:ientific:  Review.  National  Institutes  of 
ilc;iilth.  0701  Rc)c:kleclge  Drive,  Room  4152, 
M.S(C  7700,  Belhesda.  MD  20892.  (301)  43.5- 
1 747.  rosenz\vei‘in@csr.nih.t’ov. 

.Name  of  Committee:  (Cardic)Viisc:nlar  and 
Resjiiratorv  .Sc:ienc:e.s  Integrated  Review 
(Cronj);  Resjiiratorv  Integrative  Biologv  and 
Tninsliilional  Researc:h  .Study  .Sec:lic)n. 

Date:  Fehrnary  20-21, 2013. 

'Time:  8:30  a.m.  to  1:00  j).m. 

Agenc/o.  To  review  iind  evaluate  gninl 
iij)j}lic:atic)ns. 

/doc  o;  1  lyatl  Regenc:y  Bethesclii.  One 
Bethesda  Metro  Center,  7400  Wiscionsin 
Avenue.  Belhesda,  MD  20814. 

Contact  Person:  Lawrenc;e  E  Boerhoom. 
Ph.D.,  (Chief,  (CYR.S  1R(C.  (Center  for  Sc:ientific; 
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Ruviow.  Nalioiial  liislilulns  ol  1  l(!allh.  (iZOl 
K«)(:kl(!(ij>(;  Drive;.  Room  4130.  M.SCi  7814. 
BiMhosda.  MD  20802.  (301)  43-1-8307. 
h()rrh(K)m@nili.}’()V. 

((iatalomu!  of  l•'o(l(!ral  Domcislic  Assislaiico 
l*ro<>rain  Nos.  03.300.  (;om])aralivo  Miidiciin!; 
03.333.  Clinical  Roscarcli:  03.300.  03.333. 
03.337.  03.303-03.300.  03.837-03.844. 
03.840-03.878.  03.802.  03.803.  National 
lnslitut(!s  of  Iloalth.  IIIKS) 

Dal(!(l:  lannarv  1.t.  2013. 

Mii:lii!ll(!  'I'rout, 

AikiIvsI.  Offica  of  Fodi’nil  Advisory 
(ionimillof^  Poli(  y. 

|1-'K  Doc.  2013-(m)!l!)  l-’ilod  1-18-1.3:  8:4.5  am| 

BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke;  Notice  of  Closed 
Meetings 

Pursuant  to  section  1()((1)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (.'i  IJ.S.C.  Ap]).).  notice  is 
iiereliy  given  of  the  following  meetings. 

The  meetings  will  he  closed  to  the 
|)ut)lic  in  accordance  with  the 
])rovisions  set  forth  in  sections 
.'■)32h(c)(4)  and  .352t)(c)((i).  Title  .3  II.S.C.. 
as  amended.  The  grant  ajipliccitions  and 
the  discussions  could  di.sclo.se 
confidential  trade  secrets  or  commercial 
property  such  as  jiatentahle  materials, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  con.stitute  a  clearly  unwarranted 
invasion  of  jiersonal  jirivacy. 

\ani(‘  ol  (iommiltao:  Neurological  Sciences 
Training  Initial  Review  (ironp;  NST-1 
.Snhcominiltee. 

Dolo:  Fehrnarv  11-12.  2013. 

I'inw:  8:01)  a. in.  to  0:00  jj.in. 

A}>ond(i:To  review  and  evaluate  grant 
applications. 

P/nce:  Paloinar  Hotel.  2121  1’  .Street  NW.. 
Washington.  DC  20037. 

(Jonlarl  Poison:  Rani  A.  .Saaviulra.  Ph.D.. 
SciiMitific  Ren  iew  Officer.  .Scientific  Review 
Branch.  Division  of  Rxtrainnral  Riisisirch. 
NIND.S.  Nlll.  N.St:.  0001  I-xecutive  Blvd.. 
Suite  3204.  MSC  ‘1.329.  Bethesda.  MD  208‘)2- 
9329.  301^90-9223. 
s(iiivodrr<(i:nin(ls.nih.}'ov. 

\(imo  o!  Connniltoo:  National  Institute  of 
Neurological  Disorders  and  .Stroke  Initial 
Riwiew  fwonp;  Neurological  .Si:ieni:es  and 
Disordiirs  B. 

Dato:  I'ehrnarv  21-22.  2013. 

Timo:  8:00  a. in.  to  0:00  p.in. 

Afiondir.'Vo  niviinv  and  livalnate  grant 
a|)plications. 

/Vace:  1  lotid  Monaco  Alexandria.  480  King 
.Streiil.  .'Mexandria.  VA  22314. 

ConlocI  Poison:  Birgit  Nenhnher.  Ph.D.. 
.Scientific;  Review  Officer.  Scientific  Revicnv 


Branch.  Division  of  Kxtranuiral  Research. 
NIND.S.  Nlll.  N.SC.  0001  Fxcicntive  Blvd.. 

Suite  3208.  M.SC  9329.  Bethcjsda.  MD  20892- 
932t).  noulinlioiii^^ninds.nih.yov. 

\'(nno  of  Connnitloo:  National  Inslilnic;  of 
Neurological  Disordens  and  .Stroke  Initial 
Review  Croup;  Neurological  .Sciences  and 
Disorders  (;. 

I^dlo:  I’ehrnarv  28-March  1 . 2013. 

I'iino:  8:30  a. in.  to  3:00  ii.iii. 

Ayondin'Vo  review  and  evaluate  grant 
a))plications. 

Plooo:  Amalfi  Doted.  20  Wcist  Kinzie  .Street, 
(’.hicago.  II.  00034. 

Contaoi  /’er.s'on:  William  (].  Benzing.  Ph.D.. 
.Scicmtific  Revicnv  Offic:c!r.  .Sc:ic!ntific:  Rendew 
Branc:h.  Division  of  lixtranniral  Resc!arc:h. 
NIND.S.  Nlll.  N.SC.  0001  lixecntive  Blvd.. 

Suite  32t)8.  M.SC  ‘)329.  Bethcisda.  MD  20892- 
9329.  301-490-000t). 
honzini’\\’@in(nl.nih.yo\'. 

\’<nno  of  Conunittoo:  National  Institute!  of 
Ncinrologic.al  Disorders  and  Stroke!  Initial 
Review  Cwoup;  Nciiirologieial  .Se:ie!ni:e:s  and 
Disordcirs  A. 

/lei/c!.- Mare:h  0-7.  2013. 

Tiino:  8:00  a.m.  to  0:0t)  p.m. 

A<’ondo:  To  revie!W  :mel  eiVidnalc!  grant 
a|)plie:iitions. 

Plooo:  DonhletreiC!  (hmst  .Snitcis  .Santei 
Monic.a.  1707  Fourth  .Strecit.  .Santa  Monie:;!. 

CA  90401. 

Contort  Person:  Natalia  .Strnnnikova. 

Ph.D..  .Se;ie!ntifie:  Rendew  ()ffie:e!r.  .Se:ie!ntific 
Review  Brane:h.  Division  of  lixtraimiral 
Re!seare:h.  NIND.S.  Nlll.  N.SC.  0001  Fxt!e:ntive 
Blvd.,  .Suite!  3208.  M.SC  9329.  Be!lhe!sela.  MD 
208<)2-‘)329.  301-402-0288. 
\kitolio.Strnnnikovo@niIhgov. 

.Vei/iic!  o  f  Conunittoo:  Nenrologie:al  .Se:ie!ne:e!s 
Training  Initial  Re!vie!w  (h-onp;  N.ST-2 
.Snhe;e)nnnitte!e. 

Onto:  Mare:h  11-12.  2013. 

Timo:  8:00  a.m.  to  4:00  p.m. 

Ai’ondo:  To  re!vie!W  and  e!v;dnate!  grant 
a|)|)lie;atie)ns. 

Ploco:'\'ho.  Fairmont  Washington,  Dfi.  2401 
M  .Stre!e!t  NW.,  Washington,  DC  20037. 

Contort  Poison:  loAnn  Me:(]onne!ll.  Ph.D.. 
.Se;ie!ntifie:  Re!vie!w  ()ffie:e!r.  .Se;ientifie:  Re!vie!W 
Brane:h.  Division  of  Fxlranuiral  Re!se!arch, 
NIND.S,  Nlll.  N.SC.  0001  Fxe!cnlive  Blvd.. 
Snite  3208.  M.SC:  9329,  Be!the!sela,  MD  20892- 
9329. 301-490-3324. 
MrConnoj@ninds.nili.<’ov. 

(Catalogue  of  Fe!ele!ral  Dome!stie;  Assistane:e! 
Program  Nos.  93.833.  (;linie:iil  Re!.se!are:h 
Re!late!el  to  Ne!nre)le)gie:al  Disorders;  93.834. 
Bie)le)gie:al  Basis  Re!se!are:h  in  the! 
Ne!nrose:iene:e!S,  Natiomil  Institutes  of  1  lendth. 
HI  IS) 

Dale!el:  )annary  13,  2013. 

Carolyn  A.  Baum, 

Proyroin  Anolyst,  Offico  ofFodorol  Advisory 
Conunittoo  Policy. 

|FK  Doe:.  201 3-01 0>).5  Fileul  1-18-13;  8:4.5  ami 
BILLING  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  soction  H)((l)  of  tlu! 

F'eieloral  Advisory  ('.ommittoe!  Act,  as 
amondod  (.3  U..S.C.  A])]).),  notice  is 
luiiediy  giveiii  of  the  following  inoeiting. 

The  moeiting  will  he;  clo.sod  to  tlu! 
inihlic  in  accordance;  with  tlu; 

])rovisions  se;t  forth  in  .s(;ctions 
.3.32l)(c)(4)  and  .3.32h{c)(6).  Title;  .3  II.S.C., 
as  ame;nele;el.  The;  grant  a])])lie:atie)n.s  and 
the;  eliscnssions  e;e)ulel  eli.se;lose; 
e:e)nfiele;ntial  traele;  socre;t.s  eir  e:e)mme;re:ial 
l)re)pe;rty  .such  as  pate;ntahle;  mate;rial, 
anel  peirsonal  infeirmation  e;one;e;rning 
indiviehials  asse)e:iate;el  with  the;  grant 
applicatienis,  the;  elisedeisnre;  of  which 
would  cemstitute;  a  e;le;arly  unwarrantoel 
invasiein  eif  ])e;r.sonal  jirivae:!'. 

\’omo  of  Coininittoo:  National  Institute;  on 
Aging  S])e!e:ial  Einjihasis  Pane!l:  Worm 
lnte!rve!ntion  Stiielv. 

Doto:  Fe!l)rnary  20.  2013. 

'I'iino:  12:00  |).m.  to  3:00  |).m. 

Ayondo'.'Vo  re!vie!W  and  eivalnate;  grant 
ap])lie:ations. 

/^/e/f:e!;  .National  Institute  on  Aging, 

Cateway  Bnilding,  .Suite  2C212,  7201 
Wise:e)nsin  /\ve!niie!.  Be!the;sela.  MD  20892, 
(Te!h!phone!  Ce)nfe!re!ne;e!  Call). 

Contort  Poison:  Bita  Nakhai,  Ph.D., 
Se:ie!ntifie;  Re;vie!w  ()ffie;e;r.  National  Inslitnte 
on  Aging,  (hitenvay  Building.  2C212.  7201 
Wise:e)nsin  Ave!mie!.  Bethesda.  MD  20814. 
301-402-7701 .  nokhoil)@nio.nih.gov. 
(Ciitiilogne;  of  Fe!eie;ral  Dome;stie:  Assistane;;; 
Program  Nos.  93.8t)t).  Aging  Re!se;are:h. 
Niilional  lnslitiite!s  of  Hesillh.  HlhS) 

Daleul;  liinnary  13.  2013. 

Melanie; ).  (iray, 

Proy,roin  Anolyst.  Offico  ofFodorol  Advisory 
Conunittoo  Policy. 

|FR  Doe:.  2{n3-()lt)‘)7  Filed  1-18-13;  8:4.5  aiiil 
BILLING  CODE  41 40-01 -P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  tei  seie.tiem  l()(el)  eif  the; 
Fe;ele;ral  Aelviseiry  Ce)mmitti;e;  Ae:t,  as 
iime;nele;el  (3  IJ..S.C.  Ajip.),  ne)tie:e;  is 
he;re;l)y  give;n  of  the;  folleiwing  me;e;ting. 

7’he;  me;e;ting  will  he;  e:lo.se;el  to  the; 
puhlie;  in  ae:e:orelane;e;  with  the; 
provisions  se;t  feirth  in  se;e:tion.s 
332h(c)(4)  anel  332h(c)(()).  Title;  3  U.S.C., 
as  ame;nele;d.  The;  grant  aiijilications  anel 
the;  eli.seaissions  coulel  eli.sclose; 
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confidential  trade  secrets  or  connnercial 
property  sucli  as  patental)le  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
ap])lications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  ])rivacy. 

iVaaie  oj  (AmiiuHtcc:  Alha'gy.  Immunology, 
iiiul  l'nms])lantalion  Research  (lommillec!. 
Ddhr.  I''el)rnary  12-14,  201 2. 

77mf!;8:00  a.ni.  to  ,t:()0  p.m. 

I’o  r(!view  and  evaluate  grant 
ap])licalions. 

Place:  Hilton  Washington/Rockvilh;,  17.20 
Rockville!  Pike,  Rockville,  MD  208,22. 

Conlacl  Person:  ZhiKjing  l..i.  Pli.D.. 

.Scientific  Review  Oificer.  .Scientific  Review 
Program.  Division  of  Rxtramural  Ac:tiviti(!s. 
National  Institutes  of  I  lealth/NlAID.  0700H 
Rockledge  Drive.  MSt’  7010.  Betluisda.  MD 
20802-7010.  301^02-952:1. 
xlniqing.li@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  ‘13.8,25.  AlUirgv,  Inunnnologv, 
andl'ransplantation  Researcli;  !)3.850. 
Microbiology  and  Infectious  Diseases 
Re.search,  National  Institutes  of  Health,  I II  IS) 

Dated:  january  1.2,  2013. 

David  Clary, 

Program  Analy.sl,  Office  of  Federal  Advisory 
( loin ndt tee  Policy. 

|FK  tloc.  20i:t-l)lll)2  Filed  l-l«-i:i;  8:4.2  am| 
BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  l()(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (.2  D.iS.C.  App.),  notice  is 
hereby  given  of  a  meeting  of  the  Board 
of  .Scientific  Coun.selors,  National 
Institute  of  Mental  Health. 

The  meeting  will  he  closed  to  the 
jmhlic  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
.2.22h(c)((j),  Title  .2  IJ.S.C.,  as  amended, 
for  the  review,  di.scussion,  and 
evaluation  of  individual  intramural 
programs  and  projects  conducted  by  the 
National  Institute  of  Mental  Health, 
including  consideration  of  personnel 
(jualifications  and  performance,  and  the 
competence  of  individuiil  investigators, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privaev. 

Name  of  Committee:  Board  of  .Scientific 
Counselors,  National  Institute  of  Mental 
Health. 

Date:  February  11-12.  2013. 

Time:  5:00  p.m.-5:00  |).in. 

Agenda:  To  reviiiw  and  (waluate  personal 
qualifications  and  ])(!rforinanc:e,  and 
coin])elence  of  individual  investigators. 


Place:  Hilton  Washington/Rockvilh!.  1750 
Roc:kvill(!  Pikc!,  Rockville,  MD  20852. 

Contact  Person:  R(!h{!cca  C.  St(!in(!r.  Ph.D., 
Fx(!culiv(!  .S(!cretarv,  National  Institute  of 
M(!nlal  Health,  Nil  I,  N(!uroscienc(!  Cenl(!r, 

(iOOl  Ex(!culiv(!  Blvd.,  Room  014!),  M.SC  !)000. 
B(!lhesda.  MD  20892-9000.  301-443-4525, 
steineri^iiimail. nih.gov. 

(Catalogiu!  of  F(!d(!ral  Dom(!slic:  Assistance 
Program  Nos.  93.242,  M(!ntal  Ihuillh  R(!st!arch 
Chants:  !)3.281,  .Sci(!ntisl  D(!V(!loi)menl 
Award.  .Sci(!nlisl  D(!velo])m(!nl  Award  for 
Clinicians,  and  Research  .Scientist  AwarrI; 
93.282,  Mental  H(!allh  National  R(!S(!arch 
.S(!rvici!  Awards  for  R(!S(!arch  rraining. 

National  Institul(!s  of  H(!alth.  lllhS) 

Dated:  )anuarv  15,  2013. 

Carolyn  A.  Hauin, 

Program  Anaivst,  Office  of  Federal  Advisorv 
Committee  Policy. 

|FR  Doc.  201.3-01 094  Filed  l-18-i:):  8:42  am] 

BILLING  CODE  4140-01-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-08] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 

Advance  of  Escrow  Funds 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HDD. 
action:  Notit:e. 

SUMMARY:  'file  propo.sed  inform.ition 
collection  retjiiirement  de.st:ril)ed  below 
ha.s  been  .submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  rerjuired  by  the  Paperwork 
Reduction  Act.  The  Dejiartment  is 
soliciting  public  comments  on  the 
subject  projiosal. 

The  information  collected  on  the 
“Reejuest  for  Ajiproval  of  Advance  of 
Escrow  Funds”  form  is  to  ensure  that 
e.scrowed  funds  are  disjiosed  of 
correctly  for  completion  of  offsite 
facilities,  construction  changes, 
construction  co.st  not  paid  at  final 
endorsement,  noncritical  repairs  and 
capital  needs  assessment.  Tlie  mortgagor 
must  re(ju(!st  withdrawal  of  escrowed 
funds  through  a  depositorv  (mortgagee). 
'I’he  HDD  .staff.  Mortgage  Credit 
Examiner,  Insjiector,  and  Architect, 
must  u.se  information  collected  to 
a])])rove  the  withdrawal  of  escrowed 
funds  for  eac;h  item. 

DATES:  Conunants  Due  Date:  Fehruarv 
21.2()i:i. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  jiroposal.  Comments  should  refer  to 
the  ])roposal  by  name  and/or  OMB 
approval  Number  (2.202-()()lB)  and 
should  he  .sent  to:  HUD  Desk  Officer, 
Office  of  Management  and  Budget,  New 


Executive  Office  Building.  Wa.shington, 
DC  20.2():i:  fax:  202-:i9.2-.28()(i.  Email: 
()IHA_Sul)inission@()inh.enf).gov  fax: 
2()2-:i9.2-.280li. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Pollard.,  Reports  Management 
Officer.  QDAM,  Department  of  Housing 
and  Urban  Development.  4.21  .Seventh 
Street  SW.,  Washington.  DC  20410; 
email  Colette  Pollard  at 
CAilette.Polhird@hud.gov.  or  telephone 
(202)  402-3400.  'Phis  is  not  a  toll-free 
numher.  Ciopies  of  available  documents 
submitted  to  OMB  may  hi!  obtained 
from  Ms.  Pollard. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Depai'tment  of  Housing  and  Urban 
Development  has  submitted  to  OMB  a 
re(]uest  for  apj)roval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  projiosed  collection  of 
information  to:  (1)  Evaluate  whether  the 
propo.sed  collection  of  information  is 
necessary  for  the  proj)er  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  Evaluate  the 
accurae:y  of  the  agency’s  estimate  of  the 
hui'den  of  the  pro|)o.sed  collef:tion  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
he  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  tho.se  who  are  to  lespond;  including 
through  the  usi!  of  appropriate 
automated  collection  tecliniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  notice  also  lists  the  following 
information: 

'Title  of  Proposed:  Advance  of  Escrow 
Funds. 

OMB  Approval  Number:  252-0018. 

Form  Numbers:  HUD-92404. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use 

The  information  collected  on  the 
“Request  for  Aj)proval  of  Advance  of 
Escrow  Funds”  form  is  to  ensure  that 
escrowed  funds  are  di.sj)o.sed  of 
correctly  for  completion  of  offsite 
facilities,  con.stiuction  changes, 
construction  co.st  not  paid  at  final 
endorsement,  nonciitical  lepairs  and 
ca})ital  needs  assessment.  'I'he  moitgagor 
niu.st  reque.st  withdrawal  of  escrowed 
funds  through  a  depository  (mortgagee). 
The  HUD  staff.  Mortgage  Uredit 
Examiner.  Inspector,  and  Architect, 
inii.st  use  information  collectiul  to 
approve  the  withdrawal  of  e.sc:rowed 
funds  for  each  item.  Estimation  of  the 
total  numbers  of  hours  needed  to 
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prepare  the  intbrniation  collection 
iiicliuling  niiinher  of  respondents, 
fr(!(pieni:y  of  resj)on.se,  and  hours  of 
res|)onse:  'I'lie  lunnher  of  burden  hours 
is  2,448.  The  lunnher  of  respondents  is 
2,480,  the  nuinher  of  nisponses  is  1.224. 
the  fretjiiency  ofrespon.se  is  inonlhlv. 
and  the  burden  hour  per  response  is  2. 

Status:  lixtension  without  change  of  a 
cnrrentlv  approved  collection. 

Authority:  Section  3.^07  of  tlie  l’a|)er\v()rk 
Rtuluction  Act  of  1093.  44  ll..S.(k  35.  as 
amended. 

Dated:  |aiuiary  Ifi.  2013. 

Colette  Pollard, 

Dcpartnutni  Itapoiis  Mdndt’anwnI  Officar. 
Officd  nj  tbd  Cbidt  IdUmmitidix  UfficdV. 

IKK  Doc.  20i:»-(niH8  I-il(!cl  1-18-13:  8:4.3  iun| 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-09] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Multifamily  Contractor’s  Mortgagor’s 
Cost  Breakdowns  and  Certifications 

agency:  Office  of  the  Chief  Information 
Officer.  Hill). 

ACTION:  Notice. 

SUMMARY:  The  projiosed  information 
collection  retinirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Ihidget  (OMB)  for 
review,  as  retpiired  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Contractors  n.se  the  form  tU)D-2328 
to  establish  a  schedule  of  values  of 
construction  items  on  which  the 
monthly  advances  or  mortgage  proceeds 
are  based.  Contractors  use  the  form 
HlID-y233()-A  to  convey  actual 
construction  costs  in  a  .standardized 
format  of  cost  certification.  In  addition 
to  assuring  that  the  mortgage  proceeds 
have  not  been  used  for  purposes  other 
than  construction  costs.  HtJD-92330-A 
further  jirotects  the  intere.st  of  the 
Department  by  directly  monitoring  the 
accuracy  of  the  itemized  trades  on  form 
HI  ID-2328.  This  form  also  .serves  as 
project  data  to  keep  Field  Office  cost 
data  hanks  and  cost  estimates  current 
and  accurate.  HlJD-t)22().')A  is  used  to 
certify  the  actual  costs  of  acquisition  or 
refinancing  of  jirojects  insured  under 
.Section  223(f)  program. 

DATES:  (A)nuuants  Due  Data:  Fehruarv 
21.2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  .should  refer  to 


the  jiropo.sal  by  name  and/or  OMB 
approval  Number  (2.302— 0044)  and 
should  he  sent  to:  HDD  Desk  Officer, 
Office  of  Management  and  Budget.  New 
Fxecutive  Office  Building.  Washington, 
DC  20.303:  fax:  202-3‘K3-.380().  Fmail: 
()II{/\_Suhiuissi()u@()iuh.(!ai).dov,  fax: 
202-3‘).3-.3800. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  I’ollard.,  Reports  Management 
Of  ficer.  QDAM,  Department  of  Housing 
and  Urban  Develojmient.  4.31  Seventh 
Street  SW..  Washington,  Df]  20410; 
email  Colette  l^ollard  at 
(A)latta.Pollai'(i@hud.dov  or  telejihone 
(202)  402-3400.  This  is  not  a  toll-free 
numher.  Co])ies  of  available  documents 
submitted  to  OMB  may  he  obtained 
from  Ms.  Pollard. 

SUPPLEMENTARY  INFORMATtON:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Develojiment  has  submitted  to  OMB  a 
request  for  aj)])roval  of  the  Information 
collection  de.scrihed  below.  'I'liis  notice 
is  soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  j)ro])osed  collection  of 
information  to;  (1)  Fvalnate  whether  the 
proposed  collection  of  information  is 
neces.sary  for  the  jiroper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
])ractical  utility:  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  projiosed  collection  of 
information;  (3)  Enhance  the  (piality. 
utility,  and  c:larity  of  the  information  to 
he  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  tho.se  who  are  to  respond:  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  suhmi.ssion  of 
responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposed:  Multifainily 
Uontractcjr’s  Mortgagor’s  (lost 
Breakdowns  and  Certifications 

OMB  Approval  Numhor:  2.3()2-()()44. 

Porm  Numbers:  HUD-2328.  HUD- 
‘)233()-A.  ami  HUD-922().3-A. 

Dascription  of  tliH  nood  for  the 
information  and  proposed  use: 

Contractors  n.se  the  form  HUD-2328 
to  establish  a  schedule  of  values  of 
con.struction  items  on  which  the 
monthly  advances  or  mortgage  jiroceeds 
are  based.  Contractors  use  the  form 
HUD-9233()-A  to  convey  actual 
con.struction  c:osts  in  a  standardized 
format  of  cost  certification.  In  acfdition 
to  assuring  that  the  mortgage  jiroceeds 
have  not  been  used  for  jmrposes  othm' 
than  construction  costs,  HUD-9233()-A 


further  protects  the  intere.st  of  the 
De])artment  by  directly  monitoring  the 
accuracy  of  the  itemized  trades  on  form 
HUD-2328.  This  form  also  serves  as 
jiroject  data  to  keej)  Field  Off  ice  cost 
data  hanks  and  cost  e.stimates  current 
and  accurate.  HUf)-922().3A  is  used  to 
certify  the  actual  co.sts  of  ac(|ui.sition  or 
refinancing  of  projei:ts  insured  under 
Section  223(f)  ])rogram. 

Estinuxtion  of  the  total  munbeis  of 
hours  needed  to  prepare  the  infoiiixxxtion 
collection  inchxdiixg  nxxnxber  of 
respondents,  fiequency  of  resjxonse.  (xnd 
hours  of  i'es}}onse:  The  numher  of 
burden  hours  is  .3.840.  The  numher  of 
respondents  is  3.30,  the  numher  of 
responses  is  780,  the  frecjnency  of 
riLsponse  is  on  occasion,  and  the  burden 
hour  per  resjionses  is  .3. 

Stxxtus:  Extension  without  change  of  a 
currently  ajijiroved  collection. 

Aulhority:  .Section  3507  of  llie  Pa])ei'woi'k 
Reduction  Act  of  1995.  44  II..S.(;.  35,  as 
amended. 

Dated:  )annary  10,  2013. 

Colette  Pollard. 

Depxxx  lxxxexxl  Hxxpoxls  Mxxxxxxf^exxxexxt  Officer. 
Office  of  the  Obief  Ixxforxxxxxiioxx  Officer. 

II'K  Doc.  2(11.3-01181  I’iliut  1-18-13:  8:43  atn] 
BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-07] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Debt 
Resolution  Program 

AGENCY:  Office  of  the  Chief  Information 
Officer.  HUD. 

ACTION:  Notice. 

SUMMARY:  The  projKised  information 
collection  recpiirement  de.scrihed  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Pajierwork 
Reduction  Act.  The  Department  is 
soliciting  jnihlic  comments  on  the 
subject  propo.sal. 

HUD  is  required  to  collect  debt  owed 
to  the  agency.  As  part  of  the  collection 
jirocess,  demand  for  rejiayment  is  made 
on  the  det)tor(s).  In  response,  debtors 
opt  to  ignore  the  debt,  jiav  the  debt  or 
dispute  the  debt.  Disputes  and  offers  to 
repay  the  debt  result  in  information 
collections.  Borrowers  who  wish  to  ])ay 
less  than  the  full  amount  due  must 
submit  a  I’ersonal  Financial  Statement 
and  Settlement  Offer.  HUD  ii.ses  the 
information  to  analyze  debtors’  financial 
|K).sitions  and  then  ajijirove  settlements 
and  rejiayment  agreements.  Borrowers 
who  wish  to  disjiute  mu.st  jirovide 
information  to  .sujijiort  their  jiosition. 
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DATES:  (A)nuiwnts  Diw  Data:  F(!l)ruarv 
21,2013. 

ADDRESSES:  Interested  persons  are 
invited  to  .snl)niit  comments  regarding 
this  proposal.  (Comments  shonld  refer  to 
tlie  projjosal  by  name  and/or  ()M15 
a])])roval  Number  (2.'jt)2-()483)  and 
should  be  sent  to:  HUD  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington. 
DC  2().'i()3;  fax:  2()2-39.'')-.’58()().  Email: 
()IIiA_Siil)nussi()n@o}nl).(i()i).gov,  fax: 
2()2-30'i-5800. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colette  Bollard.  Rej)orts  Management 
Officer.  QDAM,  Department  of  Housing 
and  Urban  Develojmient.  4.‘jl  Seventh 
Street  SW.,  Washington.  DC  20410; 
email  Colette  Bollard  at 
(A)Iott(i.PoIIard@hu(i.gov  or  telephone 
(202)  402-3400.  This  is  not  a  toll-free 
number.  Co])ie.s  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Bollard. 

SUPPLEMENTARY  INFORMATION:  This 
noti{:e  informs  the  public  that  the 
Department  of  Housing  and  Urban 
D(!veloi)ment  has  submitted  to  OMB  a 
retpiest  for  apj)roval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
propo.sed  collection  of  information  is 
necessary  for  the  pro]j(!r  ])erformance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practic;al  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  projjo.sed  collection  of 
information;  (3)  Enbanc;e  the  ouality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  inc:luding 
through  the  use  of  a])])roj)riate 
automated  collection  techniques  or 
other  forms  of  information  tecbuologv. 
e.g.,  pernutting  electronic  submission  of 
nisponses. 

This  notice  also  li.sts  the  following 
information: 

Title  of  Proposed:  Debt  Resolution 
Brogram. 

OMB  Approved  Number:  2.'5()2-0483. 

Form  Numbers:  HUD-.'j(il41 ,  HUD- 
.'18142,  HUD-.'18148,  111113-92090. 

Description  of  the  Neetl  for  the 
Information  and  Proposed  Use 

HUD  is  re(|uired  to  collect  debt  owed 
to  the  agency.  As  ])art  of  the  collection 
process,  demand  for  re])ayment  is  made 
on  the  del)tor(s).  In  res))onse,  debtors 
opt  to  ignore  the  debt,  pay  the  debt  or 
di.si)ute  the  debt.  Dis])utes  and  offers  to 
repay  the  debt  result  in  information 


collections.  Borrowers  who  wish  to  pay 
less  than  the  full  amount  due  must 
submit  a  Bersoual  l‘’inancial  Statement 
and  .Settlement  Offer.  HUD  uses  the 
information  to  analyze  debtors’  financial 
positions  and  then  a])])rove  settlements 
and  re])ayment  agreements.  Borrowers 
who  wish  to  dispute  must  ])rovi(le 
information  to  support  their  position. 


Number  of  Respondents  . 

194,000. 

Estimate  Responses  per  Re- 

1  every  2 

spondent. 

years. 

Time  (minutes)  per  respond- 

45. 

ent. 

Total  hours  to  respond  . 

145,500. 

Respondent’s  Obligation:  Voluntary. 
Status  of  the  proposed  information 
collection:  Bending  OMB  approval. 

Status:  Revision  of  a  currently 
approved  collection. 

Aiitliorily:  .Siuition  3507  of  the  Papiawerk 
Kediiclion  Act  of  ItlOo.  44  33.  as 

anu!n(l(ul. 

Dated:  )amiary  10.  2013. 

Colette  Pollard. 

DepdiinunU  Reports  Monagenienl  Officer. 
Office  of  the  Chief  Informnlion  Officer. 

IFK  Uik:.  201:M)1  192  Filed  l-l»-i:i;  8:45  ami 
BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5683-N-10] 

Notice  of  Proposed  Information 
Collection:  Comment  Request; 
Revitalization  Area  Designation  and 
Management 

agency:  (Iffice  of  the  (ibief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  propo.sed  information 
collection  retjuirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  pro]K).sal. 

The  Department  accejits  reejuests  from 
local  governments  or  interested 
nonju'ofit  organizations  to  designate 
specified  geograjibic  areas  as 
revitalization  areas.  A  reipiest  must 
de.scribe  the  nominated  area  in  terms  of 
census  block  groups. 

DATES:  Comments  Due  Date:  Februarv 
21,2013. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proiiosal.  (ionunents  sboubl  refer  to 
the  proimsal  by  name  and/or  OMB 
approval  Number  (2.'502-().'i88)  and 


should  be  sent  to;  HUD  Desk  Officer. 
Office  of  Management  and  Budget,  New 
Executive  Office  Building.  Washington, 
DC  20.'103:  fax:  2()2-39.'i-.'j808.  Email; 
OIBA_Submission@omb.eop.gov  fax: 
202-39.'5-.'')808. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Bollard.,  Reports  Management 
Officer.  QDAM,  Department  of  Housing 
and  Urban  Development,  4.51  .Seventh 
.Street  .SW.,  Washington,  DC  20410; 
email  Colette  Bollard  at 
Colette.Pollard@bud.gov.  or  telephone 
(202)  402-3400.  This  is  not  a  toll-free 
number.  Copies  of  available  documents 
.submitted  to  OMB  may  be  obtained 
from  Ms.  Bollard. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Develojunent  has  snbmitt(!d  to  OMB  a 
request  for  approval  of  the  Information 
collection  described  below.  This  notice 
is  soliciting  comments  from  members  of 
the  j)ublic  and  affecting  agencies 
concerning  the  propo.sed  collection  of 
information  to:  (1)  Evaluate  whether  the 
propo.sed  collection  of  information  is 
nec:e.ssary  for  the  proper  pcM’formance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
juactical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency’s  e.stimate  of  the 
burden  of  the  ])ropo.sed  collec:tion  of 
information;  (3)  Enhance  the  (juality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  tbo.se  who  are  to  respond;  including 
tbrongb  tin;  use  of  appropriate 
aidomated  collection  tecbiu(|ue.s  or 
other  forms  of  inb)rmation  technology, 
e.g..  permitting  electronic  submission  of 
resjjonses. 

This  notice  also  li.sts  the  following 
information: 

Title  of  Proposed:  Revitalization  Area 
Designation  and  Management. 

OMB  Approval  Number:  2.502-0588. 

Form  Numbers:  None. 

De.scri])tiou  of  the  need  for  the 
information  and  j)roposed  u.se: 

The  Department  accejjts  re(jut:.sts  from 
local  governments  or  interested 
nonj)rofit  organizations  to  designate 
sj)ecified  geographic  areas  as 
r(!vitalization  anxis.  A  re(|uest  must 
describe  the  nominated  area  in  terms  of 
census  block  groups. 

Estimation  of  the  toted  numbers  of 
hours  neeeeled  to  prepare  the  information 
e:edle:e:tiem  inclueling  number  e)f 
responeients.  five]uene:y  e)f  respemse,  emei 
hours  of  re:si)onse:  The  uninber  of 
burdeu  hours  is  84.  The  mnuber  of 
res])on(lents  is  42.  the  number  of 
responses  is  12,  the  frequency  of 
response  is  on  occasion,  and  the  burden 
hour  ])er  re.sj)onse  is  2. 
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Sldtus  of  the.  prof)osed  infornuiiion 
Stotus:  Extcaision  without  cliange  oi  a 
cuiTcntly  aj)))n)V(;(l  collection. 

AulliDrily:  Section  3,^07  ol  the  l’ii])erw()i'k 
Kediiction  Act  ol  44  ll.S.ti.  S.'j.  as 

anieiuled. 

Ilatiul:  laniiarv  Ki.  2013. 

Oolelle  I’ollard, 

Department  Iteporls  Management  Officer. 
Office  of  the  Ohief  Information  Officer. 

Il-K  tiec.  2lll3-ini7K  Filed  1-18-13:  H:4.'»  iinil 
BILLING  CODE  4210-67-P 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5694-N-01] 

Mortgage  and  Loan  Insurance 
Programs  Under  the  National  Housing 
Act — Debenture  Interest  Rates 

AGENCY;  Clffico  of  the  As.sistant 
Secretary  for  Housing — Federal  Housing 
fioinmi.ssioner.  HUD. 
action:  Notice. 

SUMMARY:  I'liis  notice  announces 
changes  in  the  interest  rates  to  he  paid 
on  dehentures  i.ssued  with  respect  to  a 
loan  or  mortgage  insured  hv  the  Federal 
Housing  Administration  under  the 
provisions  of  the  National  Housing  Act 
(the  Act).  The  interest  rate  for 
delientures  i.ssued  under  section 
221(g)(4)  of  the  Act  during  the  (i-month 
period  heginning  January  1. 2013.  is 
1  Vti  percent.  The  interest  rate  for 
dehentures  i.ssued  under  anv  other 
jirovision  of  the  Act  is  the  rate  in  effect 
on  the  date  that  the  commitment  to 
insure  the  loan  or  mortgage  was  issued, 
or  the  date  that  the  loan  or  mortgage  was 


endorsed  (or  initially  endorsed  if  there 
are  two  or  more  endorsements)  for 
insurance,  whichever  rate  is  higher.  The 
interest  rate  for  dehentures  i.ssued  under 
the.se  other  provisions  with  res])ect  to  a 
loan  or  mortgage  committed  or  endorsed 
during  the  (i-month  jieriod  heginning 
lanuary  1,  2013,  is  2 'A  |)ercent. 

However,  as  a  result  of  an  amendment 
to  .section  224  of  the  Act,  if  an  insurance 
claim  relating  to  a  mortgage  insured 
under  sections  203  or  234  of  the  Act  and 
endor.sed  for  insurance  after  January  23, 
2004.  is  paid  in  cash,  the  dehentnre 
interest  rate  for  purjioses  of  calculating 
a  claim  shall  he  the  monthly  average 
yield,  for  the  month  in  which  the 
default  on  the  mortgage  occurred,  on 
United  States  Treasury  Securities 
adjusted  to  a  constant  maturity  of  10 
years. 

FOR  FURTHER  INFORMATION  CONTACT: 

Yong  Sun.  Dejiartment  of  Housing  and 
Urhan  Uevelojmient,  4.11  Seventh  Street 
SW..  Room  .1148,  Washington.  DC 
20410-8000:  teleiihone  (202)  402-4778 
(this  is  not  a  toll-free  numher). 
Individuals  with  speech  or  hearing 
imjiairments  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8330. 

SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (12 
U.S.ti.  171.10)  lu'ovides  that  dehentures 
issued  under  the  Act  with  resjiect  to  an 
insured  loan  or  mortgage  (excej)t  for 
debentures  issued  ])ur.suant  to  section 
221(g)(4)  of  the  Act)  will  hear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  i.ssued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 


initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  This  jirovision 
is  imjilemented  in  HUD’s  regulations  at 
24  CFR  203.40.1.  203.479.  207.219(e)((i), 
and  220.830.  These  regulatory 
jirovisions  state  that  the  a|)|)licahle  rates 
of  interest  will  he  jnihlished  twice  each 
year  as  a  notice  in  the  Federal  Register. 

.Section  224  further  jirovides  that  the 
intere.st  rate  on  these  dehentures  will  he 
.set  from  time  to  time  by  the  Secretary 
of  HUD.  with  the  ajijiroval  of  the 
.Secnitarv  of  the  Treasury,  in  an  amount 
not  in  exce.ss  of  the  annual  interest  rate 
determined  by  the  .Secretary  of  the 
Treasury  jmrsuant  to  a  statutory  formula 
based  on  the  average  yield  of  all 
out.standing  marketable  Treasury 
obligations  of  maturities  of  1.1  or  more 
years. 

The  .Sec:retary  of  the  Treasury  (1)  has 
determined,  in  accordance  with  the 
jirovisions  of  section  224,  that  the 
.statutory  maximum  intere.st  rate  for  the 
jieriod  heginning  Jannarv  1. 2013,  is 
2 'A  jiercent;  anc)  (2)  has  ajijiroved  the 
establishment  of  the  debenture  interest 
rate  by  the  .Secretary  of  HUD  at  2  V2 
jiercent  for  the  (i-month  jieriod 
beginning  January  1, 2013.  This  interest 
rate  will  he  the  rate  borne  by  dehentures 
i.ssued  with  resjiec:!  to  any  insured  loan 
or  mortgage  (excejit  for  dehentures 
i.ssued  jnirsuant  to  section  221(g)(4)) 
with  insurance  commitment  or 
endor.sement  date  (as  ajijilicahle)  within 
the  first  (i  months  of  2013. 

For  convenience  of  reference,  HUD  is 
jnihlishing  the  following  chart  of 
debenture  interest  rates  a|)|)lical)le  to 
mortgages  committed  or  endorsed  since 
January  1,  1980: 


Etfective  interest  rate  On  or  after  Prior  to 

9V2  .  Jan.  1,1980  July  1,1980 

9%  .  July  1,1980  Jan.  1,1981 

11%  .  Jan.  1,1981  July  1,1981 

12%  .  July  1,1981  Jan.  1,1982 

12%  .  Jan.  1,1982  Jan.  1,  1983 

IOV4  .  Jan.  1,1983  July  1,1983 

10%  .  July  1,  1983  Jan.  1,  1984 

11 V2  .  Jan.  1,  1984  July  1,1984 

13%  .  July  1,1984  Jan.  1,1985 

11%  .  Jan.  1,  1985  July  1,1985 

11  Vs  .  July  1,1985  Jan.  1,1986 

10 V4  .  Jan.  1,  1986  July  1,  1986 

8V4  .  July  1,1986  Jan.  1.  1987 

8  .  Jan.  1,  1987  July  1,1987 

9  .  July  1.1987  Jan.  1,1988 


9V8  .  Jan.  1,1988  July  1,1988 

9%  .  July  1,1988  Jan.  1,  1989 

9V4  .  Jan.  1,1989  July  1,1989 

9  .  July  1,1989  Jan.  1,  1990 


8V8  .  Jan.  1,  1990  July  1,1990 

9  .  July  1,1990  Jan.  1,1991 


8%  .  Jan.  1,1991  July  1,1991 

8V2  .  July  1,1991  Jan.  1,  1992 

8  .  Jan.  1,1992  July  1,1992 

8  .  July  1,1992  Jan.  1,1993 


4428 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  January  22,  2013 /Notices 


Effective  interest  rate 


73/4 
7  .... 
6% 

73/4 

83/8 

7V4 

6V2 
7V4 
63/4 
7  Vs 
63/8 
6V8 
5V2 
6V8 
6V2 
6V2 
6  ... 
5V8 
5V4 

53/4 
5  ... 
4V2 
5V8 
5V2 
4% 
4V2 
4V8 
53/8 
43/4 
5  ... 
4V2 
4% 
4V8 
4  Vs 
4V4 
4  Vs 
3Vb 
4  Vs 
2V8 

23/4 

2V2 


On  or  after 


Jan. 1, 1993 
July  1,  1993 
Jan.  1,  1994 
July  1,  1994 
Jan. 1, 1995 
July  1,  1995 
Jan.  1,  1996 
July  1,  1996 
Jan.  1,  1997 
July  1,  1997 
Jan.  1,  1998 
July  1,  1998 
Jan.  1, 1999 
July  1,  1999 
Jan.  1,  2000 
July  1 ,  2000 
Jan.  1,  2001 
July  1,  2001 
Jan.  1, 2002 
July  1 ,  2002 
Jan.  1.  2003 
July  1,  2003 
Jan.  1,  2004 
July  1,  2004 
Jan.  1,  2005 
July  1,  2005 
Jan.  1,  2006 
July  1 ,  2006 
Jan.  1,  2007 
July  1 , 2007 
Jan.  1, 2008 
July  1 ,  2008 
Jan.  1,  2009 
July  1 ,  2009 
Jan.  1,  2010 
July  1,  2010 
Jan.  1, 2011 
July  1,  2011 
Jan.  1,  2012 
July  1.  2012 
Jan.  1,  2013 


Prior  to 


July  1,  1993 
Jan.  1,  1994 
July  1,  1994 
Jan.  1,  1995 
July  1,  1995 
Jan.  1,  1996 
July  1,  1996 
Jan.  1,  1997 
July  1,  1997 
Jan.  1, 1998 
July  1,  1998 
Jan.  1, 1999 
July  1,  1999 
Jan.  1, 2000 
July  1,  2000 
Jan.  1,  2001 
July  1.  2001 
Jan.  1, 2002 
July  1 ,  2002 
Jan.  1,  2003 
July  1 ,  2003 
Jan.  1,  2004 
July  1,  2004 
Jan.  1,  2005 
July  1 ,  2005 
Jan.  1,  2006 
July  1,  2006 
Jan.  1,  2007 
July  1,  2007 
Jan.  1,  2008 
July  1 ,  2008 
Jan.  1,  2009 
July  1,  2009 
Jan.  1,  2010 
July  1,  2010 
Jan.  1,  2011 
July  1,  2011 
Jan.  1, 2012 
July  1,  2012 
Jan.  1,  2013 
July  1,  2013 


Section  215  of  Division  G,  Title  II  of 
Public  Law  108-199,  enacted  January 
23,  2004  (HDD’s  2004  Approjiriations 
Act)  amended  seiction  224  of  the  Act,  to 
change  the  dehentnn!  interest  rate  for 
])uri)oses  of  calculating  certain 
insurance  claim  jjavments  made  in  cash. 
Therefore,  for  all  claims  jiaid  in  cash  on 
mortgages  insured  under  section  203  or 
234  of  the  National  Housing  Act  and 
endorsed  for  insurance  after  Januarv  23, 
2004.  the  dehenture  interest  rate  will  he 
the  monthly  average  yield,  for  the 
month  in  which  tin;  default  on  the 
mortgage  occurred,  on  United  States 
Treasury  S(!curities  adjusted  to  a 
constant  maturity  of  10  years,  as  found 
in  Fedcnal  Rcjserve  Statistical  Release  Il¬ 
ls.  The  Federal  Housing  Administration 
has  codified  this  provision  in  HUD 
regulations  at  24  GFR  203.405(h)  and  24 
GFR  203.479(h). 

Section  221(g)(4)  of  the  Act  jirovides 
that  dehentnres  issued  pursuant  to  that 
|)aragraph  (with  resjtect  to  the 
assignment  of  an  insured  mortgage  to 
the  Secretary)  will  hear  interest  at  the 


“going  Federal  rate”  in  effect  at  the  time 
the  dehentnres  are  issued.  The  term 
“going  Federal  rate”  is  defined  to  mean 
the  interest  rate  that  the  Secretarv  of  the 
Treasury  determines,  pursuant  to  a 
statutory  formula  ha.sed  on  the  average 
yield  on  all  outstanding  marketable 
Treasury  obligations  of  8-  to  12-year 
maturities,  for  the  O-month  periods  of 
lanuary  through  June  and  July  through 
December  of  each  year.  vSection  221(g)(4) 
is  implemented  in  the  HUD  regulations 
at  24  GFR  221.255  and  24  GFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  he 
borne  by  debentures  issued  ])ursuant  ti) 
section  221(g)(4)  during  the  0-month 
period  beginning  January  1,  2013.  is 
FVli  ])erc(!nt. 

The  subject  matter  of  this  notice  falls 
within  the  categorical  exemption  from 
HUD’s  environmental  clearance 
procedures  set  forth  in  24  GFR 
50.19(c)(0).  For  that  rea.son.  no 
environmental  finding  has  been 
prepared  for  this  notice. 


Authority:  Sections  211.  221. 224.  National 
Housing  Act.  12  U.S.C.  171.51).  17151.  1715o; 
Section  7((1).  Department  of  IlliD  Act.  42 
II.S.G.  35.35(d).) 

Dated:  Jannarv  8.  2013. 

(iarol  ).  (ialante. 

Assistant  Sacivtary  for  Hoiisin" — Fadaral 
IIousin}>  (iommissinnar. 

|I  R  Doc.  2()i:j-ni  1K7  riled  8:4.5  ain| 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

[FWS-R4-ES-201 2-N290; 

FXES1 1 1 20400000-1 34-FF04EF2000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Receipt  of  an  Application 
for  an  Incidental  Take  Permit; 
Availability  of  Proposed  Low-Effect 
Habitat  Conservation  Plan;  Polk 
County,  FL 

agency:  Fish  and  Wildlife  Service. 
Interior. 


Federal  Register / Yol.  78.  No.  14/Tues(lay.  January  22,  201 3 /Notices 


4429 


ACTION:  Notice  of  availability;  re(|uesl 
for  coniment/infonnation. 

SUMMARY:  We.  the  Kish  and  Wildlife 
S(;rvice  (Service),  announce  the 
availability  of  an  incidenlal  take  i)ernnl 
(ITP)  a])))lication  and  a  Habitat 
Conservation  Plan  (HCP).  Palmetto  Lake 
Hainilton-Highwav  17.  LLC  (the 
a])])l leant)  recjini.sts  an  ITP  iindm'  the 
lindangered  Species  Act  of  l‘)73,  as 
amended  (Act).  The  applicant 
anticipates  taking  about  1.71  acnis  of 
.sand  skink  (jVeop.sep.s  ivynoldsi)  and 
hluetail  mole  skink  [HiinuH:es 
Ih’idus]  (skinks)  foraging,  hreiuling.  and 
sheltering  habitat  incidental  to  land 
jn  eparation  and  construction  of  a  Dollar 
(leneral  .Store,  including  a  storm  water 
retention  area  and  j)arking  lot.  in  Polk 
(knmty.  Florida  (jjroject).  The 
applicant's  HCP  describes  the  mitigation 
and  minimization  measures  propo.sed  to 
address  the  effects  of  the  project  on  the 
skinks. 

DATES:  W(!  must  n;ceive  your  written 
comments  on  the  ITP  ap])lication  and 
HCP  on  or  before  Fehrnary  21 . 2013. 
ADDRESSES:  See  the  SUPPLEMENTARY 
INFORMATION  section  below  for 
information  on  how  to  submit  yonr 
comments  on  the  I’l’P  a|)j)lication  and 
HCIL  Yon  may  obtain  a  copy  of  the  I  TP 
application  and  11(3’  by  writing  the 
.South  Florida  Fcological  .Scnvices 
()ffic(!.  Attn:  Permit  nnmher  TFt)2040A- 
0,  IJ..S.  Fish  and  Wildlife;  Service.  1339 
2()th  .Stre(;t,  Vero  B(;ach.  FL  3 2 900-3 .'it). 
In  addition,  we  will  make  the  ITP 
a])plication  and  11(3’  available  for 
j)nhlic  insj)ection  by  aj)pointment 
during  normal  business  hours  at  the 
above  address. 


Flizaheth  Landrum.  Fish  and  Wildlife 
Biologist.  .South  Florida  Ecological 
.Services  Office  (see  ADDRESSES): 
telej)hone:  772—409  -4304. 

SUPPLEMENTARY  INFORMATION: 

Submitting  (kimments 

If  von  wish  to  comment  on  the  113’ 
a])plication  and  HCP,  yon  may  submit 
comments  by  anv  one  of  the  following 
methods: 

Enuiil:  EU7.alH^th_lMndrum@f\\  s.gov. 
U.se  Attn:  Permit  number  “33'3)2040A- 
0”  as  yonr  message  subject  line. 

E(tx:  Elizxiheth  Landrum,  772-.')02- 
4288.  Attn.:  Permit  number 
“TE92040A-0.’' 

ILS.  ynn//;  Elizah(;th  Landrum.  .South 
Florida  Ecological  .Services  Field  Office. 
Attn:  Permit  nnmh(;r  “3’E92040A-0”, 
l)..S.  Fish  and  Wildlife  .Service.  1339 
20th  Street.  Vero  Beach.  FL  32900-3.').'i9. 

In-person  drop-off:  Yon  may  drop  olf 
information  during  regular  business 
hours  at  the  above  office  address. 


Public  Availability  of  (3)inments 

Before  including  yonr  address,  phone 
number,  email  addr(;ss.  or  other 
personal  identifving  information  in  yonr 
comments,  yon  should  Im;  aware  that 
yonr  entire  comment — including  yonr 
personal  identifying  information — may 
l)e  made  publicly  available  at  any  tinu;. 
While  yon  can  ask  ns  in  yonr  comment 
to  withhold  yonr  personal  identifying 
information  from  public  revi(;w,  we 
cannot  guarantee  that  we  will  he  able  to 
do  so. 

Ap|}lif:ant's  Proposed  Projec.t 

We  rec:eiv(;d  an  application  from 
Palmetto  Lake  Hamilton — Highway  17. 
LL('  (the  ap])licant)  for  an  incidental 
take  permit  along  with  a  j)roposed 
habitat  conservation  plan.  3’he  a])plicant 
recpiests  a  2-year  permit  under  section 
l()(a)(l)(B)  of  the  Act  (87  .Stat.  884;  18 
II..S.C.  l.')31  et  scq.)-  If  we  a])j)rove  the 
]K;rmit,  the  ap])licant  anticipates  taking 
a  total  of  approximately  1.71  acr(;s  (0.89 
hectares  (ha))  of  .sand  and  hlne-tailed 
mole  skink  breeding,  feeding,  and 
sheltering  habitat  incidental  to  land 
pr(;paration  and  construction  of  a  Dollar 
(3;neral  .Store,  including  a  storm  water 
n;tention  area  and  parking  lot,  in  Polk 
(lonnty,  f3orida.  (lonstrnction  activities 
associated  with  tin;  Dollar  (General  .Ston; 
will  take  place  within  .Section  21, 
3’ownshij)  28.S,  Range  27E,  Polk  (bounty, 
Florida. 

3’he  applicant  inoposes  to  mitigate  for 
im])acts  by  ]nirchasing  ai)i)roximately 
3.42  mitigation  hank  credits  at  the  .Scrub 
(3)nservation  Bank  in  Highlands 
(lonnty,  Florida,  a  Bank  within  the 
service  area  of  skinks.  33ie  .Service  listed 
this  species  as  threatened  in  1987 
(lanuary  21,  1987:  52  FR  2242).  The 
listing  became  eifec:tive  December  7, 

1 987. 

Our  Preliminary  Determination 

33ie  .Service  has  made  a  pr(;liminary 
determijiation  that  the  applicant's 
project,  including  the  mitigation 
measures,  will  individually  and 
cnmnlatively  have  a  minor  or  negligible 
effect  on  the  sj)ecies  covered  in  the 
11(11’.  3’herefore,  issnanc:e  of  the  133’  is 
a  "low-effect”  j)roject  and  (jualifies  as  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act  (NEI’A),  as 
provid(;d  by  the  D(;])artment  of  the 
interior  Manual  (.118  DM  2  Appendix  1 
and  .'118  DM  8  Appendix  1).  We  base  onr 
preliminary  determination  that  i.ssnance 
of  the  ITP  (pialifies  as  a  low-effect  action 
on  the  following  three  criteria:  (1) 
Implementation  of  the  |)roject  would 
result  in  minor  or  negligible  effects  on 
federally  listed,  ])ropos(;d,  and 
candidate  sj)ecies  and  their  habitats;  (2) 


Implementation  of  the  project  would 
result  in  minor  or  negligible  effects  on 
other  environmental  values  or 
resources:  and  (3)  Impacts  of  the  project, 
consider(;d  together  with  the  imj)acts  of 
oth(;r  past,  |)resent.  and  reasc)nahly 
for(;s(;eahIe  similarly  situated  |)rojects, 
would  not  result,  overtime,  in 
cnmnlative  effects  to  environmental 
values  or  resources  that  would  he; 
considered  signific:ant.  33iis  ])reliminarv 
determination  may  he  revised  based  on 
onr  review  of  public  comments  that  we 
r(;ct;ive  in  response  to  this  notice. 

Next  .Steps 

3'he  .Service  will  evaluate  the  11(3’ 
and  comments  submitted  thereon  to 
determine  whether  the  a])])lications 
me(;t  the  requirements  of  section  l()(a) 
of  the  Act.  3’he  .Service  will  also 
evaluate  whether  issuance  of  the  section 
l()(a)(l)(B)  ITP  complies  with  .section  7 
of  the  Act  by  conducting  an  intra- 
.Service  .section  7  consultation.  3'he 
results  of  this  consultation,  in 
combination  with  the  above  findings, 
will  he  used  in  the  final  analvsis  to 
det(;rmine  whether  or  not  to  issue  the 
133’.  If  it  is  determined  that  the 
re(inir(;ments  of  the  Act  are  met,  th(;  ITP 
will  he  i.ssned. 

Aulhorily 

We  provide  this  notice  under  .Section 
10  of  the  Endangered  .S])eci(;s  Act  (18 
l)..S.(].  l.'>31  et  se(].)  and  NEPA 
regulations  (40  (3"R  1.'){)8.8). 

Dated:  |aniiar\’  l.'i,  2()i:). 

Larry  Williams, 

Eiald  SiiiHU'visor.  South  Eloridu  E(:oIof>ic(d 
Son  ices  Offioo. 

ILK  Doc.  2()i:i-(n  HiK  I’ilefl  I-IH-K;:  H:4.S  ain| 
BILLING  CODE  P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R6-ES-201 3-N003; 

FXES1 1 1 30600000D2-1 23-FF06E00000] 

Endangered  and  Threatened  Wildlife 
and  Plants;  Recovery  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  availability:  request 
for  i:ommonts. 

SUMMARY:  We.  the  U.S.  Fish  and 
Wildlife  .Service,  invite  the  public  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  or  threatened  sj)e{;ies.  The 
Endangered  .Sj)ecies  Act  of  1973,  as 
amended  (Act),  jnohihits  activities  with 
endangered  and  threatened  species 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
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unle.ss  a  Federal  permit  allows  suc;h 
activity.  The  Act  also  recpiires  that  we 
invite  public  comment  before  issuing 
the.se  permits. 

DATES:  To  ensure  consideration,  please 
.send  your  written  comments  by 
February  21 , 201 3. 

ADDRESSES:  Yon  may  submit  comments 
or  r(!(|uests  for  co])i(!.s  or  more 
information  by  any  of  the  following 
methods.  Alternatively,  you  mav  u.se 
one  of  the  following  methods  to  retpie.st 
bard  copies  or  a  (’.D-Rt)M  of  the 
doimments.  Flea.se  specify  the  |)ermit 
you  are  intere.sted  in  by  number  (e.g.. 
Permit  No.  TE-1234.'5(i). 

•  Emaii:  {j(n'mitsIi(iES@f\\  s.g()v. 

Please  refer  to  the  nispective  ])ermit 
mnnber  (e.g..  Permit  No.  TE-1234.'5{>)  in 
the  subject  line  of  the  message. 

•  U.S.  Mail:  Kris  Olsen,  Permit 
Coordinator,  Ecological  Services,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
2.'548(i-DFC.  Denver.  CO  80225. 

•  In-Parson  Drop-off,  Viawing,  or 
Pickup:  Ca\]\  (30.1)  230—4250  to  make  an 
ajjpointment  during  regular  business 
hours  at  134  Union  Blvd.,  Suite  045, 
Lakewood,  CO  80228. 

FOR  FURTHER  INFORMATION  CONTACT:  Kris 
Olsen.  Permit  Coordinator  Ecological 
Services,  (303)  230-4250  (phone): 
parmi1sIUiES@f\\'s.gov  (email). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Act  (10  U.S.C.  1531  et  se(].) 
prohibits  activities  with  endangered  and 
threatened  species  unless  a  Federal 
permit  allows  such  activity.  Along  with 
onr  implementing  regulations  in  the 
Code  of  Federal  Regulations  (CFR)  at  50 
CFR  17,  the  Act  provides  for  permits, 
and  recpiires  that  we  invite  public 
comment  before  issuing  these  permits. 

A  permit  granted  by  us  under  .section 
10(a)(1)(A)  of  the  Act  authorizes 
a])plicants  to  conduct  activities  with 
U.S.  endangered  or  threatened  species 
for  scientific  purposes,  enhancement  of 
])roj)agation  or  survival,  or  interstate 
commerce  (the  latter  onlv  in  the  event 
that  it  facilitates  scientific  purposes  or 
enhancement  of  jnojjagation  or 
survival).  (Inr  regulations  implementing 
section  10(a)(1)(A)  for  tbe.se  j)ermit.s  are 
found  at  50  CFR  17.22  for  endangered 
wildlife  sjiecies,  50  CFR  17.32  for 
threatened  wildlife  sjiecies,  50  (iFR 
17.02  for  endangered  j)lant  species,  and 
50  CFR  17.72  for  threatened  ])lant 
speides. 

Applications  Available  for  Review  and 
(ioinnient 

We  invite  local.  State,  and  Federal 
agencies,  and  the  public  to  comment  on 
the  following  ajjplications.  l^lea.se  refer 


to  the  ap])ro])riate  permit  mnnber  (e.g.. 
Permit  No.  TE— 123450)  for  the 
application  when  submitting  comments. 

Documents  and  other  information  the 
api)licant.s  have  submitted  with  these 
a])plication.s  an;  available  for  review, 
subjeU  to  the  recjuirements  of  the 
Privacy  Act  (5  U.S.C.  552a)  and 
Freedom  of  Information  Act  (5  U.S.Ci. 
552). 

Permit  Applic:ation  Number:  TE- 
8»15()A 

Applicant:  Pbilij)  Balc.b,  Wildborse 
Riverworks,  To])eka,  Kansas. 

The  applicant  retpiests  a  new  permit 
to  take  (capture,  handle,  and  relea.se) 
Arkansas  Riv(!r  darter  (Notropis  girardi), 
Neosho  madtom  (Notnrns  placidus),  and 
Topeka  shiner  (Notropis  topaka),  in 
c;onjunction  with  habitat  restoration 
activities  tbroiigbout  the  range  of  each 
species  in  Kan.sas,  for  the  pnrpo.se  of 
enhancing  the  species’  survival. 

Permit  Application  Number:  TE-()38527 

Ap])licant:  Scott  (Campbell,  Universitv 
of  Kansas,  Kansas  Biological 
Survey,  Lawrence.  Kan.sas. 

The  a])])licant  recpiests  a  new  j)ermit 
to  take  (bold,  propagate,  and 
reintroduce)  Topcika  shiner  (Notropis 
topaka),  in  conjunction  with  recoverv 
activities  in  Kansas  for  the  purpose  of 
enhancing  the  s])ecie.s’  survival. 

Permit  Application  Number:  TE- 
941 40 A 

Ap])licant:  Shawn  Silliman,  (iha|)lin 
Nature  (ienter,  Arkansas  City, 
Kan.sas. 

The  applicant  recjnests  a  new  permit 
to  take  (survey,  capture,  and  tag) 
American  burying  beetle  (Nicropliorus 
ainaricanns)  in  conjunction  with 
surveys  and  ])0])ulation  monitoring 
activities  in  Kansas  for  the  jmrjjose  of 
enhancing  the  species’  survival. 

National  Einvironmental  Policy  Act 
(NEPA) 

In  compliance  with  NEPA  (42  U.S.C. 
4321  at  sa(}.),  we  have  made  an  initial 
determination  that  the  pro]K)sed 
activities  in  these  permits  are 
categorically  excluded  from  the 
nKpiirement  to  prepan;  an 
environmental  as.sessment  or 
environmental  iinjiact  statement  (518 
DM  8  Aj)j)endix  1,  1.4C(1)). 

Public  Availability  of  (iomments 

All  comments  and  materials  we 
receive  in  response  to  this  request  will 
he  available  for  public  inspection,  by 
ajqjointment.  during  normal  business 
hours  at  the  address  listed  in  the 
ADDRESSES  .section  of  this  notice. 


Before  including  your  address,  ])hone 
number,  email  address,  or  other 
|)er.sonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
he  made  jmhlicly  available  at  any  time. 
Whil(!  yon  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  he  able  to 
do  .so. 

Authority 

We  jirovide  this  notice  under  .section 
10  of  the  Act  (18  U.S.C.  1531  at  ,saq.) 

Dated;  jamiarv  4,  201.3. 

Michael  (>.  T'haliault, 

Assisimit  liagional  Director,  Mounlain-Prairia 
Itagion. 

|I'R  Doc.  2()13-()117()  Filed  a:4,'>  iiiiil 

BILLING  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

[FWS-R4-R-2012-N187; 

FXRS1 2650400000S3-1 23-FF04R02000] 

Chassahowitzka  National  Wildlife 
Refuge,  FL;  Final  Comprehensive 
Conservation  Plan  and  Finding  of  No 
Significant  Impact  for  the 
Environmental  Assessment 

AGENCY:  Fish  and  Wildlife  Service. 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  announce  the 
availability  of  the  final  comprehensive 
conservation  plan  (CCP)  and  finding  of 
no  significant  impact  for  the 
environmental  a.ssessment  for 
Chassahowitzka  National  Wildlife 
Refuge  (NWR)  in  Citrus  and  Hernando 
Counties.  Florida.  In  the  final  (iCP,  we 
describe  how  we  will  manage  this 
refuge  for  the  next  15  years. 

ADDRESSES:  Yon  may  obtain  a  copy  of 
the  CCP  by  writing  to:  Mr.  Michael  Ln.sk 
via  U.S.  mail  at  Cha.ssahowitzka 
National  Wildlife  Refuge,  1502  SE. 

Kings  Bay  Drive.  Crystal  River.  FL 
34429.  Alternatively,  you  may 
download  the  doc:ument  from  our 
Intermd  Site,  http://sonthaast.f\vs.gov/ 
planning,  under  "Final  Documents.’’ 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Morris,  at  850-587-8202 
(tele])hon(;).  or  crvstalri\’aKXJP@f\vs.gov 
(email). 

SUPPLEMENTARY  INFORMATION: 
Introduction 

With  this  notice,  we  finalize  the  (XiP 
process  for  Chassahowitzka  NWR.  We 
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.started  the  proce.ss  through  a  notice  in 
the  Federal  Register  on  June  8,  2000  (74 
FR  27173).  For  more  about  the  refuge 
and  our  planning  ])rocess,  please  see 
that  notice. 

l.ocated  about  00  miles  north  of 
Tampa,  the  30.843-acre  (liassahowitzka 
NWR  was  established  for  wintering 
waterfowl  and  other  migratory  birds.  In 
1070.  (kmgress  designated  23.570  acres 
of  the  refuge  as  “Wilderness.” 
(diassahowitzka  NWR  is  managed  as  a 
part  of  the  Ovstal  River  National 
\Yildlife  Refuge  (]omj)lex  ((k)mj)lex). 

The  refuge’s  diverse  ecosystems, 
including  jirime  estuarine  habitat,  hosts 
a  myriad  and  abundance  of  llora  and 
fauna.  The  marshlands,  swamplands, 
shallow  hays,  and  tidal  streams  ])rovide 
the  (]uantity  and  cjuality  of  acjuatic  j)lant 
and  animal  life  recpiired  to  support 
thousands  of  wintering  waterfowl, 
marsh  birds  and  waterhirds.  shorehirds, 
fishes,  and  a  variety  of  animal  species 
that  depend  on  a  marine  environment. 
The  refuge  also  has  2.500  acres  of 
hardwood  swamplands  and  250  acres  of 
u])land  forest.  Notable  imperiled  species 
include  Florida  manatees  and  an 
experimental  ])opulation  of  whooi)ing 
cranes  introduced  to  the  mar.sh  habitats 
over  a  decade  ago  by  means  of  a 
partnership. 

Background 

Tlw  CCP  Procf^-is 

The  National  Wildlife  Refuge  System 
Admini.stration  Act  of  1000  (1(»  U.S.C. 
ti()8dd-008ee)  (Administration  Act),  as 
amended  by  the  National  Wildlife 
Refuge  System  hn])rovement  Act  of 
1007.  requires  us  to  develop  a  (XT  for 
each  national  wildlife  refuge.  The 
jnirpose  for  developing  a  ("CP  is  to 
j)rovide  refuge  managers  with  a  15-y(!ar 
plan  for  achieving  refuge  purpo.ses  and 
contributing  te)ward  the  mission  of  the 
National  Wildlife  Refuge  System, 
consistent  with  sound  principles  of  fish 
and  wildlife  management,  conservation, 
legal  mandates,  and  our  j)olicies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats.  (X"P.s  identify  wildlife- 
dependent  recnsational  opportunities 
available  to  the  public,  including 
opportunities  for  hunting,  fishing, 
wildlife  ohservatif)!!.  wildlife 
j)hotographv.  and  environmental 
(ulucation  and  interj)retation.  We  will 
review  and  update  the  (X3’  at  least 
every  15  years  in  accordamu;  with  the 
Administration  Act. 

(Ximinents 

We  made  co])ies  of  the  Draft 
Compnihensive  Conservation  Plan  and 
linvironmental  As.sessment  (Draft  (X".P/ 


EA)  available  fora  3()-day  ])ul)lic  review 
and  comment  ])eriod  via  a  Federal 
Register  notice  on  May  11. 2012  (77  f'R 
27702).  We  provided  over  125  c;opies  of 
the  Draft  CXXVEA  to  individuals  or 
organizations  recpuisting  copies.  A  total 
of  22  individuals,  organizations,  and 
government  agencies  provided 
comments  on  the  Draft  (X3VEA  by  U.S. 
mail  or  email.  (X)mments  were  received 
from  many  organizations,  incduding 
vSave  the  Manatee  Club.  Inc.;  United 
Waterfowlers  of  Florida.  Inc.;  (atrus 
(X)nnty  Airhoat  Alliance;  Southwest 
Florida  Water  Management  District; 
("itrus  (X)unly  Planning;  City  of  (a  vstal 
River;  National  Park  Service.  Planning 
and  (X)mpliance  Division.  Southeast 
Region;  U.S.  (jeological  Survey;  Florida 
Fish  and  Wildlife  (Conservation 
(Commission;  P’lorida  Department  of 
State;  and  the  Florida  (Clearinghouse. 

(C(CP  Alternatives,  Including  our 
Preferred  Alternative 

We  develoj)ed  three  alternatives  for 
managing  the  refuge  (Alternatives  A,  B. 
and  (C),  with  Alternative  (C  .selected  for 
implementation.  This  alternative  relies 
on  our  extensive  i)artnerships  and 
])romotes  .some  new  ones.  VVe  will  hire 
a  volunteer  coordinator  to  recruit  and 
train  a  volunteer  corps  for  every 
program  area.  This  alternative  propo.ses 
additional  staffing  (a  total  of  eight  new 
jjositions  for  the  (Com|)lex)  to  provide 
optimal  resource  ])rotection  and 
management  ca])ahility.  Re.search  will 
include  a  broader  suite  of  species,  as 
well  as  habitat  studies  to  a(la])tively 
manage  for  wildlife  populations.  The 
impacts  of  commercial  and  visitor  use; 
and  external  threats  to  the  nduge  will  lx* 
studied  and  the  results  of  those  studies 
apj)lied  to  refuge  management  and 
j)uhlic  use.  Upland  uses  will  he 
promoted  though  the  develo]nnent  of 
im])roved  facilities  and  acce.ss.  and  an 
observation  platform  and  kayak  landing 
will  he  added  to  the  Dog  Island  facilitv. 

The  addition  of  key  positions,  such  as 
a  law  enforcement  officer,  tlu;  volunteer 
coordinator,  and  the  biological  and 
computer-mapping  technicians,  will 
allow  for  great(!r  resource  study, 
ma])ping,  data  analysis,  and 
(Miforccmient.  The  hiring  of  a  wildlife 
specialist  and  office  assistant  will 
support  .staff  and  provide  a  dedicated 
outreach  coordinator.  Refuge  facilities 
will  he  imj)roved  for  both  visitor 
services  and  personnel.  The  existing 
hou.se  that  serves  as  the  Uomplex 
head(|uarters  will  he  demoli.shed,  and  a 
new  head(juarter.s  and  visitor  contact 
station  will  he  built.  We  will  also 
con.struct  a  pole  barn  near  the 
maintenance  sho|3  in  which  to  store 
e(|uipment,  and  will  make 


imj)rovement.s  to  the  maintenance  area 
and  shop.  All  alternatives  provide  for 
"green”  options,  materials,  and  eiKU'gy 
efficiency  in  the  design  and 
construction  of  new  facilities  and  in 
(Hluipment  nqjlaccmient. 

Authority 

This  notice  is  ]nil)li.sh(;d  under  the 
authority  of  the  National  Wildlife 
Refuge  .System  hn])rovement  Act  of 
l‘)n7  (  H)'U.S.C.  888(1(1  (!t  S(!(i.). 

l)al(!d:  August  17.  2012. 

Mark  ).  Miisaus, 

Acting  licgionnl  Director. 

|I  K  Hoc.  2()i;i-()l  171  Fil(!(l  «:4.'i  mill 

BILLING  CODE  P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Santee  Sioux  Nation — Title  XXI — 
Alcohol,  Chapter  1. — Santee  Sioux 
Nation  Liquor  Control  Ordinance 

agency:  Bureau  of  Indian  Affairs. 

Interior. 

action:  Notice. 

SUMMARY:  This  notici;  ])ul)li.shes  the 
Title  XXI — Alcohol.  ("ha])ter  1. — .Santee 
.Sioux  Nation  Liipior  ('.ontrol  Ordinance. 
The  Ordinance  n^gulates  and  controls 
the  po.sse.ssion,  sale  and  consumption  of 
li(]uor  within  the  Indiiin  (Country  of  the 
.Santee  .Sioux  Nation.  3"he  land  is  trust 
land  and  this  Ordinance  allows  for  the 
possession  and  sale  of  alcoholic 
heverag(Ls  within  the  jurisdiction  of  the 
.Santee  .Sioux  Nation.  This  Ordinance 
will  incr(;a.se  the  ahilitv  of  the  tribal 
government  to  control  the  distribution 
and  jios.session  of  li(iuor  within  their 
jurisdiction,  and  at  the  same  time  will 
jirovide  an  important  source  of  rev(mue, 
the  strengthening  of  the  tribal 
government  and  the  (leliv(iry  of  tribal 
S(5rvlC(!S. 

DATES:  Effnetivn  Date:  Thin  Ordinance  is 
(Tfcctive  January  22,  2013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danelle  Daugherty,  'Tribal  (jOvermiKmt 
Offic(!r,  (h  eat  Flains  R(;gional  Office, 
Bunxni  of  Indian  Affairs,  115  4th 
Av(inue  .SE.,  Aberdeen.  .South  Dakota 
57401,  Phone;  (805)  228-7378;  Fax; 
(805)  228-7370;  or  De  .Sj)ring(n',  Office 
of  Indian  .S(!rvice.s,  Bur(;an  of  Indian 
Affairs.  1840  C  .Stniet  NW..  M.S-4513- 
MIB.  Washington.  D(^  20240;  'Telephone 
(202)  513-7840. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act  of  Augu.st  15,  1053.  Public 
Law  83-277,  87  .Stat.  588.  18  U.S.C. 
1181,  as  interpreted  by  the  .Supreme 
("ourt  in  Rice  v.  Rnhnnr,  483  U.S.  713 
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(1983),  tlio  Secretary  of  the  Interior  sliall 
certify  and  ))ul)lish  in  the  Federal 
Register  notice  of  adopted  licpior 
ordinances  for  the  ])ur])ose  of  regulating 
licpior  tran.sactions  in  Indian  country. 

The  Santee  Sioux  Tribal  (Council 
adopted  this  Ordinance  hv  Resolution 
No.  FY2013-12  on  Deceinher  17,  2012. 

This  notice  is  ]nihlished  in 
accordance  with  the  authority  delegated 
by  the  Secretary  of  the  Interior  to  the 

A.ssistant  Secretary — Indian  Affairs.  I 
certify  that  the  Santee  Sioux  Tribal 
Oouncil  duly  adopted  Title  XXI — 
Alcohol,  Chapter  1. — Santee  Sioux 
Nation  Licpior  Control  Ordinanc.e  by 
Resolution  No.  FY2()13-12  on  Dec:einber 
17,  2012. 

IJiilecl:  Jaiuiary  IR.  2013. 

Kevin  K.  Washliiirii 

Assislanl  Sticialary — Indian  A  ffairs. 

The  Santee  Sioux  Nation’s  Title  XXI — 
Alc:ohol.  Chajiter  1 — Santee  Sioux 
Nation  Licpior  Control  Ordinance  shall 
read  as  follows: 

Section  1.  Title 

This  Chapter  of  Title  XXI  of  the 
Santee  Sioux  Nation  I-aw  and  Order 
Code  shall  he  known  as  the  “Santee 
Sioux  Nation  Licjnor  Control 
Ordinanc.e.” 

Sec:tion  2.  Authority 

This  Ordinance  is  enacted  pursuant  to 
the  Act  of  August  15,  1953,  97  Stat.  589, 
c:c)clifiecl  at  18  IJ.S.C.  Sec:.  1191,  by  the 
authority  of  the  Santee  Sioux  Tribal 
Council  under  the  Constitution  and 
Ilylaws  of  the  Santee  Sioux  Nation, 
Article  IV,  Sec:tions  l(i)  and  (cj). 

Sec:tion  3.  Revocation  of  Prior 
Ordinance 

All  ordinances  and  resolutions  of  the 
Santee  Sioux  Nation  regulating, 
authorizing,  jirohihiting,  or  in  any  wise 
dealing  with  the  .sale  of  licpior 
heretofore  enacted  or  now  in  effec:t, 
including  hut  not  limited  to  all  prior 
versions  of  the  Santee  Sioux  Nation 
Licpior  Control  Ordinance,  are  hereby 
rejiealed  and  of  no  further  fc)rc:e  and 
effec:t. 

Sec;tion  4.  General  Purpose 

The  jnirpo.se  of  this  Ordinance  is  to 
provide  c:ivil  laws  for  the  Tribal 
regulation  and  c:ontrol  of  licpior  within 
the  Santee  Sioux  Nation  Reservation. 
This  law  is  enacted  to  regulate  the  sale 
and  di.strihution  of  licpior  and  beer 
prochic:ts  on  all  jiroperties  within  the 
limits  of  the  Santee  Sioux  Nation 
Rc^servatiem,  and  to  generate  revenue 
needed  for  Tribal  jirograms  and 
services.  It  is  the  legislative  intent  of  the 
Tribal  Cc)unc:il  that  all  violations  of  this 


Orclinanc:e,  whether  committed  hv 
Tribal  memhers,  non-member  Inclians, 
or  non-Indians  he  c:c)nsiclerecl  c;ivil  in 
nature  rather  than  c:riminaL 

Sec:lion  5.  Declaration  of  Public  Policy 
and  Purposes 

A.  The  intrc)cIuc:tion,  iiossession,  and 
sale  of  licpior  on  the  Santee  Sioux 
Nation  Re.servation  are  matters  of 
.s))ec:ial  c;c)nc;ern  to  the  Santee  Sioux 
Nation. 

B.  Federal  law  jirohihits  the 
intrc)cluc;tic)n  of  licpior  into  Indian 
Ciountry  (18  IJ.S.C.  Sec:.  1154  and  other 
statutes),  exc:e]it  as  jiroviclecl  therein, 
and  expressly  affirms  and  delegates  to 
Tribes  the  governmental  authority  to 
regulate  and  c;ontrol  licpior  on  Indian 
Re.servations.  (18  IJ.S.C.  Sch:.  1191) 

C.  It  is  in  the  best  intere.sts  of  the 
Nation  to  enac;t  a  Tribal  Orclinanc:e 
governing  lic]uor  .sales  on  the 
Reservation  whic;h  provides  for 
exc;lusive  ]nirc;ha.se,  di.strihution.  and 
sale  of  liejuor  only  on  Tribal  lands 
within  the  exterior  hounclaries  of  the 
Reservation.  F’urther,  the  Nation  has 
determined  and  hereby  recpiires  that 
said  purc:hase,  clistrihntion.  and  .sale 
shall  take  plac:e  only  at  Trihallv-owned 
gaming  fac:ility  c:c)mplexes  and  other 
Trihallv-owned  enterpri.ses. 

Sef:lion  9.  Definitions 

A.  As  used  in  the  title,  the.se  words 
shall  have  the  following  meanings 
unless  the  c:ontext  c:learlv  recpiires 
otherwise. 

1.  “Alc.ohol”  means  that  suhstanc;e 
known  as  ethvl  alc:c)hc)l.  hvclratecl  oxide 
of  ethyl,  alc:ohc)l,  ethanol,  or  spirits  of 
wine,  from  whatever  sourc:e  or  by 
whatever  process  prochic;ecl. 

2.  “Bar”  means  any  e.stahlishment 
with  si)ec;ial  spac;e  and  ac;commoctation.s 
for  the  .sale  of  licpior  by  the  gla.ss  and  for 
c;on.sum])tion  on  the  jiremises. 

3.  “Beer”  means  any  alc;ohc)lic 
beverage  obtained  by  the  alc;oholic 
fermentation  of  an  infusion  or  clec:c)c:tic)n 
of  pure  hops,  or  jnire  extrac;t  of  hojis 
and  jmre  harlev  malt  or  other 
wholesome  grain  or  c:ereal  in  water. 

4.  “Licpior”  inc:hicles  all  fermented, 
spirituous,  vinous,  or  malt  licpior  or 
c:omhinalicms  thereof,  and  mixed  licpior 
a  jiart  of  whic:h  is  fermented,  and  every 
licpiid  or  solid  or  semisolicl  or  other 
suhstanc:e,  patented  or  not.  containing 
distilled  or  rec;tifiecl  spirits,  jiotahle 
alcohol,  beer,  wine,  brandy,  whi.skev, 
rum,  gin,  aromatic:  hitters,  and  all  drinks 
or  drinkable  licpiicls  and  all  preparations 
or  mixtures  c:apahle  of  human 
c:onsumptic)n  and  any  licpiid,  semisolicl, 
solid,  or  other  suhstanc:es,  which 
c:c)ntain  alc:c)hol. 


5.  "Licpior  Store”  means  anv  store  at 
whic:h  licpior  is  sold  and,  for  the 
jmrpose  of  this  Crclinanc:e,  including 
.stores  only  a  iiortion  of  whic:h  are 
devoted  to  sale  of  licpior. 

9.  “Malt  Liejuor”  means  beer,  .strong 
beer.  ale.  .stout  and  porter. 

7.  “Nation”  means  the  Santee  Sioux 
Nation. 

8.  “Pac:kage”  means  any  c.ontainer  or 
rec:eptac;le  ii.secl  for  holding  licpior. 

9.  “Benson”  means  any  natural 
penson,  firm,  partnership,  joint  venture 
a.ssoc:iatic)n,  c;orj)oration,  munic:ipal 
c.'orporation.  estate,  tru.st,  business 
rec:eivcrr,  or  any  group  or  combination 
ac:ting  as  a  unit  and  the  plural  as  well 
as  the  singular  in  numher. 

10.  “Buhlic  Blace”  inc:hides  State, 
County.  Tribal  or  Federal  high  wavs  or 
roads;  huilclings  and  grounds  used  for 
school  purposes;  public  dance  halls  and 
grounds  acijac:ent  thereto:  soft  drink 
establishments,  public  huilclings,  public 
meeting  halls,  lobbies,  halls  and  dining 
room  of  hotels,  restaurants,  theaters, 
gaming  facilities,  entertainment  centers, 
.stores,  garages,  and  filling  stations 
whic:h  are  open  to  and/or  are  generally 
used  by  the  jnihlic:  and  to  whic.h  the 
public:  is  jiermitted  to  have  unre.stric;tecl 
ac:c:ess;  public  cc)nveyanc:es  of  all  kinds 
and  c;harac;ter:  and  all  other  plac:es  of 
like  or  similar  nature  to  whic:h  the 
general  inihlic;  has  unrestric:tecl  right  of 
ac:c;e.ss,  and  whic;h  are  generally  u.secl  by 
the  jnihlic:. 

11.  “Re.servation”  means  all  territory 
within  the  exterior  hounclaries  of  the 
area  rec;ognizecl  as  the  Santee  Sioux 
Nation’s  Re.servation  and  all  cairrent 
land  and  future  ac:c]uirecl  land  which  is 
lc)c:atecl  outside  of  .said  hounclaries  over 
which  it  is  jiossihle  to  extend  the 
Nation’s  jurisdiction  or  authority, 
including,  without  limitation,  fee  lands, 
territory  consisting  of  Indian  country  of 
the  Nation  or  of  its  memhers.  and  all 
jiroperty  held  by  the  United  States  in 
trust  for  the  Nation  or  for  a  member  of 
the  Nation. 

12.  “.Sale”  and  “Sell”  include 
exc:hange.  barter  and  traffic;,  and  also 
include  the  selling  or  supplying  or 
clistrihuting  of  licpior,  hv  anv  means 
whatsoever,  by  any  person  to  any 
jierson. 

13.  “Sjhrits”  means  any  beverage 
whic;h  c:c)ntains  alc:ohol  obtained  liy 
distillation,  inc;hicling  wines  exc:eecling 
seventeen  perc:ent  of  alc:c)hol  by  weight. 

14.  “Tribal  Council”  means  the 
governing  body  of  the  Santee  .Sioux 
Nation. 

15.  “Tribal  Court”  means  the  .Santee 
.Sioux  Nation  Tribal  Court. 

19.  "Wine”  means  any  alc;ohc)lic 
beverage  obtained  by  fermentation  of 
the  natural  contents  of  fruits,  vegetables. 
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honey,  milk  or  other  j)rodu{;ts 
containing  sugar,  whether  or  not  other 
ingredients  are  added  during  or  after 
fermentation,  and  containing  not  more 
than  seventeen  p(;rcenl  of  alcohol  hy 
weight,  including  sweet  wines  fortified 
with  wine  sj)irits,  such  as  port,  sherry, 
muscatel  and  angelica,  not  exceeding 
.seventeen  percent  of  alcohol  hy  weight. 

Section  7.  Rules,  Regulations  and 
Knforcement 

A.  It  shall  he  a  violation  of  this 
Ordinance  for  any  person: 

1.  To  in  any  manner  introduce,  .sell, 
offer  for  .sale,  di.strihute.  transport, 
consume,  use  or  possess  licpior  on  the 
Reservation  except  as  expressly 
permitted  hy  this  Ordinance: 

2.  To  huv  licpior  on  the;  Reservation 
from  any  pcirson  other  than  a  Trihall v- 
licenseci  and  Trihally-owned  gaming 
facility  complex  or  other  Trihally- 
licensiHl  and  Trihally-owned  enterprise; 

3.  Engaged  wholly  or  in  ])art  in  the 
business  of  carrying  jiassengers  for  hire, 
and  every  agent,  servant,  or  emjiloyee  of 
.such  ])erson,  to  permit  any  |)er.son  to 
drink  licpior  in  anv  public;  convevanc:e 
or  for  any  penson  to  c:c)nsume  licpior  in 

a  public  conveyanc:e: 

4.  llnclcM'  the  age  of  21  years  to 
c:c)nsume.  ac;cpiire  or  have  in  ])ossession 
any  licpior.  No  |)er,sc)n  owning  or 
c.onlrolling  a  premises  shall  permit  any 
other  person  under  the  age  of  21  to 
c.onsume  licjuor  on  such  premisc^s 
exc.e])t  as  exprcj.sslv  exempted  hy  this 
()rcfinanc:e; 

To  .sell  or  provide  anv  licpior  to  anv 
person  under  the  age  of  21  vears: 

(i.  To  transfer  in  any  manner  an 
identification  of  age  to  a  person  under 
the  age  of  21  years  for  the  pur))ose  of 
j)ermitting  such  ])c;rson  to  obtain  liejuor; 
])roviclecl,  that  thc;re  is  corroborative 
tc?stimony  of  a  witness  other  than  the 
underage  person: 

7.  To  attempt  to  purc;hase  licpior 
through  the  use  of  false  or  altcaecl 
identification  whic:h  falselv  purports  to 
show  the  inclivichial  as  being  over  the 
age  of  21  years:  or 

8.  To  ])C)sscis.s,  intrc)chic:e  or  consume 
licpior  at  a  plac.e  or  jircanises  that  is  or 
would  he  considered  a  public;,  c;ommc)n 
or  other  nuisanc:e  under  any  Tribal. 
State  or  Eecleral  statutory  or  c;ommc)n 
law. 

B.  Any  j)erson  who  jiromotes  any 
ac;tivity  or  owns  or  c:ontrols  land  on 
whic;h  there  is  any  ac:tivity  that  is  a 
violation  of  this  ()rcfinanc;e  shall  he 
liable  for  and  suhjec;t  to  the  same 
pcaialties  and  j)roc:eeclings  as  the  ])erson 
who  clirc;c:tly  commits  the  violation. 

C.  Any  person  who  commits  a 
violation  of  this  t)rcfinanc;e  shall  he 


liable  to  pay  the  Nation  up  to  .$.'5, ()()()  per 
violation  as  c;ivil  penalties. 

D.  Whciii  recpicistecl  hy  the  provider  of 
licpior.  every  jierson  shall  he;  recjuirecl  to 
pre.sent  offic;ial  ctoc:umenlation  of  the 
liearer's  age,  signature,  and  photograph. 
()ffic:ial  ctoc:umentatic)n  inc:lu(les  one  of 
the  following: 

1.  Driver’s  lic:ense  or  iclentific;atic)n 
c:arcl; 

2.  United  Statc;s  Ac:tive  Duty  Military 
c;arcl;  or 

3.  Pa.ssport. 

E.  Licpior  whic:h  is  po.s.sessecl  c;ontrarv 
to  the  terms  of  this  ()rclinanc:e  is 
clec:larecl  to  he  c:c)ntrahancl.  Any  Tribal 
agent,  emjjloyee,  or  offic:er  who  is 
aiithorizcul  hy  the  Tribal  (Council  to 
enfc)rc;e  this  Qrcfinanc:e  shall  seize  all 
c;ontrahancl  and  ])rc5serve  it  in 
ac:c;orclanc:e  with  the  provisions 
e.stahlishecl  for  the  preservation  of 
im])ounclecl  property.  Ujion  being  found 
in  violation  of  the  (irclinanc:e,  the  jiarty 
shall  forfeit  all  right,  title  and  interest  in 
the  items  seized  which  shall  bcM;ome  the 
property  of  the  Nation. 

Sec;tion  8.  Abatement 

A.  Any  room,  house,  hiiilcling, 
vehic;le,  struc;ture.  land,  or  other  plac;e 
where  licpior  is  sold,  manufac:tiirecl, 
bartered.  exc:hangecl.  given  away, 
furnishecl,  c.onsumecl  or  ])os.sessecl  or 
other  wise  clispo.secl  of  in  violation  of  the 
provisions  of  this  ()rclinanc;e  or  of  any 
other  Tribal  law,  and  all  projierty  kejit 
in  and  u.secl  in  maintaining  suc:h  plac:e, 
is  hereby  clec;larecl  to  he  a  nuisanc;e. 

B.  3'he  (Chairman  of  the  Tribal  (iounc:!! 
or,  if  the  (Chairman  fails  or  refuses  to  do 
so,  hy  a  majority  vote,  the  Tribal 
Council  may  institute  and  maintain  an 
action  in  the  Tribal  Court  in  the  name 
of  the  Nation  to  abate  and  peri)c;tiially 
enjoin  any  mii.sanc:e  clec;lared  under  this 
Article.  In  addition  to  other  remculies  at 
Tribal  law.  depending  upon  the  severity 
of  past  offenses,  the  risk  of  offenscis  in 
the  future,  the  effec:t  of  the  violator’s 
activity  on  j)ublic  health,  safety  or 
welfare  and  anv  other  appropriate 
c:riteria,  the  Tribal  Court  may  order  the 
room,  hoii.se,  Iniilcling,  vehic:le, 
struc:ture,  land,  or  ])lace  c;lc)secl  or  it  may 
recpiire  the  owncir,  lessee,  tenant,  or 
oc:c:upant  thereof  to  give  bond  j)avable  to 
the  Nation,  of  sufficient  sum  and 
c:oncliticmecl  that  licpior  will  not  be 
therciafter  maiuifacturecl,  kejit.  .sold, 
bartered,  exchanged,  givem  away, 
furnishecl,  posses.secl.  c:on,sumecl.  or 
otherwise  disposed  of  in  violation  of  the 
])rovi.sion.s  of  this  Orclinanc:e  or  of  any 
c)thc;r  applic;able  Tribal  law  and  that 
suc:h  ])er.son  will  j)ay  all  j)enaltie.s,  fec;.s, 
c:osts.  and  clamagcjs  a.s.sessecl  again.st  him 
for  any  violation  of  this  Ordinance  or 
other  Tribal  laws.  If  any  conditions  of 


the  bond  be  violated,  the  bond  may  be 
a})pliecl  to  .satisfv  any  amounts  clue  to 
the  Nation.  No  order  or  injunc:tion 
c;lc)sing  any  business  for  a  violation  of 
this  Orclinanc:e  shall  be  issued  without 
granting  the  o))])ortunity  to  have  a  full 
evidentiary  and  adversary  hearing. 

C.  In  all  c.ases  where  any  per.son  has 
been  found  in  violation  of  this 
()rcfinanc;e,  an  ac:tion  may  be  brought  to 
abate  as  a  miisanc;e  any  real  estate  or 
other  pro]Ka'ty  involved  in  the  violation 
of  the  Orciinanc;e,  and  violation  of  this 
()rclinanc;e  shall  be  prima  facie  evidenc:e 
that  the  room,  hou.se,  building,  vehic:le, 
struc;ture.  land  or  plac;e  against  whic:h 
.suc:h  ac;lion  is  brought  is  a  public: 
nuisance. 

Section  9.  Powers  of  Enforcement 

A.  In  furtheranc.e  of  this  Orclinanc;e, 
the  Tribal  Council  shall  have  the 
following  powers  and  duties: 

1.  To  jniblish  and  enforc:e  rules  and 
regulations  governing  licpior  on  the 
Reservation; 

2.  To  employ  managers,  ac.countants, 
.security  jiersonnel,  ins])ec:tors  and  such 
other  persons  as  shall  be  reasonably 
nec:es.sarv  to  allow  the  Tribal  (icninc:!!  to 
perform  its  func;tic)n.s; 

3.  To  issue  lic:ense.s  permitting  the 
sale,  maniifac;ture  or  di.stribution  of 
licpior  on  the  Reservation; 

4.  'Lo  bring  i)roc;eecfings  in  the  'fribal 
(iourt  or  other  appropriate  forum  to 
enforc:e  this  ()rdinanc:e  as  ncx;c;.ssary: 

.1.  To  sc;c;k  ])enaltie.s,  taxes,  damages, 
fees,  and  other  approjjriate  remedies, 
orders  and  injunc:tion.s  for  the  violation 
of  this  Orcfinanc:e; 

(i.  To  make:  such  re])orts  as  may  be 
recpiired:  and 

7.  To  c;ollect  taxes  and  fees  levied  or 
.set  by  the  Tribal  Counc;il  and  to  kc:ej) 
ac;c:urate  records,  books,  and  ac:counts. 

B.  In  the  exerc:i.se  of  its  powers  and 
duties  under  this  Orclinanc:e,  the  Tribal 
Council  and  its  individual  nu:mbi:rs 
shall  not; 

1.  Ac:c:ept  any  gratuity,  c:c)mpensation 
or  other  thing  of  value  from  any  licpior 
wholesaler,  rc:tailer,  or  distributor  or 
from  any  lic:ensee; 

2.  Waive  the  immunity  of  the  Nation 
from  suit  without  the  express  written 
c:c)nsent  and  rc;.solution  of  the  Tribal 
Counc:il. 

(i.  Ins}}(^(:tion  Rights.  All  j)remises  on 
whic.h  liejuor  is  sold,  c:on.sumecl, 
j)o.ssc:.ssecl,  or  distributed  shall  be  ojien 
for  ins])ec;tion  by  the  Tribal  Counc;il  or 
its  designee  at  all  reasonable  times  for 
the  jnirpose  of  a,sc:ertaining  whether  the 
rules  and  regulations  of  the  Tribal 
(ic)unc;il  and  this  Ordinanc:e  are  being 
c:c)mpliecl  with. 

D.  Hoarings  and  Appecds.  Violations 
of  this  ()rclinanc;e  shall  be  dc:emecl  a 
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civil  offense  against  tlie  Nation.  Civil 
actions  by  the  Nation  against  violators 
may  jiroceed  in  hearings  initiated  and 
held  hy  the  Nation’s  Tax  Commissioner 
or  other  hearing  officer  designated  hy 
Tribal  C.onncil.  Any  such  civil 
proceeding  shall  coinplv  with  all  due 
])rocess  recjuirmnents  of  th(!  Indian  Civil 
Rights  Act.  The  Tax  (iommissioner  or 
the  designee  may  impose  jjenalties, 
damages,  (X)sts.  taxes  and  attorneys’  fees 
and  take  any  other  actions  reasonably 
nece.ssary  to  carry  out  this  Ordinance. 
Liabilities  imposed  under  this 
Ordinance  shall  he  a  lien  upon  the 
violator’s  property  located  on  the 
Reservation  until  paid  and  may  he 
enforced  and  executed  upon  through  the 
Tribal  Court.  Orders  i.ssned  hereunder 
may  he  appealed  to  Tribal  Court  and 
considered  under  the  arbitrary  and 
c:apricious  standard  of  review. 

Section  10.  Sales  of  Liquor 

A.  Licansti  Hequireid.  Sales  of  licpior 
on  the  Re.servation  may  only  he  made  at 
husines.ses  which  hold  a  Santee  Sioux 
Nation  Liquor  License. 

B.  Su/e.s'  for  (msIi.  All  licjuor  sales  on 
the  Re.servation  shall  he  on  a  cash  only 
basis  and  no  credit  shall  he  extended  to 
any  per.son,  organization,  or  entity, 
exce])t  that  the  provision  does  not 
prevent  the  ])aymenl  for  pnrcha.ses  with 
use  of  credit  caixls  such  as  Visa, 
Mastei’Card,  American  Express,  etc. 

(i.  Solo  for  Porsonol  (Awsiunption.  All 
sales  shall  he  for  the  personal  use  and 
consumption  of  the  purchaser.  Resale  of 
any  licpior  on  the  Reservation  is 
jirohihited.  Any  jierson  (including  hut 
not  limited  to  any  Trihally-owned 
enterprise)  who  is  not  licensed  pursuant 
to  this  Ordinance  and  who  jnirchases 
liquor  on  the  Re.servation  and  sells  it, 
whether  in  the  original  container  or  not, 
.shall  violate  this  Ordinance. 

Section  11.  Licensing 

A.  Procodure.  In  order  to  control  the 
consnmjition  of  liquor  and  the 
proliferation  of  e.stahlishments  on  the 
Reservation  which  sell  or  serve  licjuor 
by  the  hottle  or  by  the  drink,  all 
Trihally-owned  enterjnises  which  desire 
to  sell  liquor  on  the  Rc^servation  must 
apply  to  the  Nation  for  a  license. 

B.  Application.  Any  Trihally-owned 
enterprise  apjrlving  for  a  licen.se  to  .sell 
or  serve  licpior  on  the  Rcxservation  must 
fill  in  the  application  ])roviclecl  for  this 
pnrpo.se  hy  the  Nation  and  pay  suc;h 
a])plic:atic)n  fee  as  may  he  .set  from  time 
to  time  hy  the  Tribal  Councnl  for  this 
purpose.  Said  ap])lic:ation  must  he  filled 
out  completely  in  order  to  he 
cxmsidered. 

C.  Issuance  of  License.  The  Tribal 
Council  mav  is.sne  a  licen.se  if  it  helievexs 


that  .snc;h  issuance  is  in  the  best 
interests  of  the  Nation.  This  Ordinance: 
j)ermits  Trihally-lic:ensc;cl  licpior  sales 
and  consumption  at  gaming  facalitv 
conqilexes  and  other  Trihally-owned 
enter|)risc!.s  on  the  Reservation,  l.ssuance 
of  a  lic:ense  for  any  other  purj)c).sc;.s  will 
not  he  c:cmsicterecl  to  he;  in  the  heist 
interests  of  the  Nation. 

1).  Period  of  License.  Eac;h  lic;ense  may 
he  issued  for  a  period  not  to  exc:eecl  two 
(2)  years  from  the  date  of  issuance. 

E.  Renewal  of  License.  A  lic:ensee  may 
renew  its  licen.se  if  the  licensee  has 
c;c)mj)lied  in  full  with  this  Orclinanc:e, 
lirovided  however  that  the  Tribal 
Council  may  refuse  to  renew  a  licen.se 

if  it  finds  that  doing  so  would  not  he  in 
the  best  interests  of  the  health  and 
safety  of  the  Nation. 

F.  Revocation  of  License.  The  Tribal 
Councnl  may  snsjjend  or  revoke  a 
lic.ense  due  to  one  or  more  violations  of 
this  Crclinanc;e  ujicm  notic;e  and  hearing 
at  which  the  licensee  is  given  an 
opportunity  to  respond  to  any  c:harges 
again.st  it  and  to  demonstrate  why  the 
licnmse  should  not  he  sn.s])enclecl  or 
revoked. 

C.  Hearings.  Within  l.'i  clays  after  a 
licxm.see  is  mailed  written  notice  of  a 
proposed  suspension  or  revocation  of 
the  liciense,  of  the  imposition  of 
penalties  or  of  other  aclver.se  acition 
proposed  by  the  'frihal  Cionncil  under 
this  Ordinance,  the  licen.see  may  deliver 
to  the  Tribal  Council  a  written  recpiest 
for  hearing  cm  whether  the  ])rc)})C).secl 
aedion  should  he  taken.  A  hearing  on  the 
issues  shall  he  held  before  a  person  or 
l)er.son.s  appointed  by  the  Tribal  Council 
and  a  written  decision  will  he  issued. 
Suc;h  decisions  will  he  cxinsidered  final 
unless  an  appeal  is  filed  exclusively 
with  the  Tribal  Court  within  I.*!  days  of 
the  date  of  mailing  the  decision  to  the 
licen.see.  The  Tribal  Court  will  then 
conclucd  a  hciaring  and  will  i.ssue  an 
order  using  an  arbitrary  and  cajoricnous 
standard  of  rendenv.  All  jirocxuulings 
c:onclucted  under  this  and  any  othcir 
seediems  of  this  Ordinance!  .shall  he  in 
ac;c:c)rclanc;e  with  due  jn'oc;e.s.s  of  law. 

The  resj)C)nsihilitv,  duty,  and  burden 
shall  he  on  the  lic.cmsee  to  kc;ep  its 
addrciss  for  rec:eiving  adverse  aedions  or 
dcudsions  iqidated  and  available  to  the 
Tribal  (icnmcil  and  to  ac:c;ej)t  anv 
c;ertifiecl  mail  from  the  Tribe  or  its 
designee  for  the  pnrposcis  of 
c:c)mmnnic;ating  suc;h  adverse  aedions  or 
dcicisions. 

H.  Non-transferability,  of  Licenses. 
Licxmses  i.ssned  hy  the  Tribal  (iouncdl 
shall  not  he  transferable  and  may  only 
he  utilizcul  hy  the  person  or  entity  in 
whose  name  it  was  issued. 


Section  12.  Taxes 

A.  Sales  Tax.  The  Tribal  Coimcdl  shall 
have  the  authority,  as  may  suh.sciqnently 
he  speedfied  under  Tribal  law,  to  levy 
and  to  collcicd  a  tax  on  eac:h  retail  sale 
of  licpior  on  the  Rci.servation  based  upon 
a  perc:ent  of  the  rcdail  sales  pric:e.  All 
taxes  from  the  .sale  of  licpior  cm  the 
Re.servation  shall  he  jiaid  over  to  the 
Ceneral  Treasury  of  the  Nation. 

B.  Taxes  Due.  All  taxes  for  the  sale  of 
licpior  on  the  Reservation  are  cine  on  the 

l.'ith  clay  of  the  month  following  the  c;ncl 
of  the  cuilenclar  quarter  for  which  the 
taxc;s  are  clue  or  on  such  other  dates  as 
specdficid  hy  Tribal  rcigulation. 

C.  Delinquent  Taxes.  Past  clue  taxes 
shall  accrue  interest  at  2%  per  month. 

D.  Reports.  Along  with  payment  of  the 
taxes  imposcid  herein,  the  taxjiayer  shall 
submit  a  quarterly  acc:onnting  of  all 
income  from  the  sale  or  distribution  of 
licpior,  as  well  as  for  the  taxcis  c.ollcic.ted. 

E.  Audit.  As  a  condition  of  obtaining 
a  lic;en.se,  the  licxmsee  mn.st  agree  to  the 
review  or  audit  of  its  hook  and  rec.ords 
relating  to  the  sale  of  licpior  on  the 
Re.servation.  Said  review  or  audit  mav 
he  clone  perioclic;ally  by  the  Nation  or 
through  its  agents  or  em})lc)yees 
whenever,  in  the  opinion  of  the  Tribal 
(iouncdl,  such  a  review  or  audit  is 
nec:e.s.sary  to  verify  the  ac;cnrac:y  of 
re])ort.s. 

Seedion  13.  Revenue 

Revenue  collecdecl  under  this 
Ordinance,  from  whatewer  source,  shall 
he  cix})enclecl  for  achnini.strative  cxKsts 
incurred  in  the  enforc.ement  of  this 
Orclinanc:e.  Excess  funds  .shall  he  snhjecd 
to  apjmipriation  by  the  Tribal  Councnl 
for  governmental  and  socnal  .servic;es. 
inc.lnding,  hut  not  limited  to,  education, 
prevention  and  treatment  programs  to 
fight  alc;ohol  abuse  on  the  Rciservation. 

Section  14.  Exceptions 

A.  The  introduction,  cli.strihution, 
transport,  c;on.sumj)tion,  .sale,  offer  for 
.sale,  use,  consumption  and  pos.session 
of  licpior  is  permitted: 

1.  For  consumption  at  a  gaming 
fac:ility  c:c)mplex  or  other  Trihally- 
owned  enterjjrise; 

2.  For  sc:ientific;  re.scrarc:h  or 
manufacturing  procluc:ts  other  than 
licjuor: 

3.  For  meclic:al  use  under  the  clirec;tic)n 
of  a  jihysician,  medic:al  or  dental  clinic, 
or  hosjiital: 

4.  For  jjrejxirations  not  fit  for  human 
c:c)n.snmj)ticm  .suc:h  as  c;leaning 
c:c)mj)ouncl.s  and  toilet  j)rocluc:ts,  and  for 
flavoring  extrac;t.s;  or 

,'j.  For  .sac:ramental  u.se  .suc:h  as  wines 
delivered  to  jjricxsts,  rabbis,  and 
ministers. 
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B.  The  introduction,  distrilnition. 
transport.  (:onsum])lion.  use  and 
possession  of  licpior  h)r  personal 
consumption  by  a  j)erson  legally  pre.sent 
on  private,  non-connnercial  property  are 
j)erinitted,  subject  to  applicable  Tribal 
law. 

(1.  Tbe.se  excej)tions  .shall  b(!  narrowly 
construed. 

Section  15.  (Compliance  with  18  II.S.CC. 
1181 

The  Nation  will  comply  with 
Nebraska  liquor  laws  to  the  extent 
nupdred  bv  18  l).S.(C.  1181. 

Section  18.  Severability  and  KlTective 
Date 

A.  If  anv  provision  or  ap])lication  of 
this  Ordinance  is  determined  by  review 
to  be  invalid,  such  determination  shall 
not  be  held  to  nmder  iiuiffectual  the 
remaining  jjortions  of  this  Ordinance  or 
to  render  such  provisions  inapj)lii:able 
to  other  persons  or  circumstanc(;.s. 

13.  This  Ordinance  is  effective 
iimmuliately  u])on  ])ublication  in  the 
Federal  Register. 

Section  17.  Amendment  and 
(Construction 

A.  'I’bis  Ordinance  may  only  be 
amended  bv  a  vote  of  the  Tribal  (Council 
or  as  otherwise  allowed  by  Tribal  law 
and  all  such  amendments  shall  not  lx; 
effective  until  thirty  days  after  the  date 
of  |)ublication  in  the  Federal  Register. 

15.  Nothing  in  this  Ordinance  shall  be 
construed  to  diminish  or  impair  in  any 
way  tlu;  rights  or  sovereign  powers  of 
the  Nation  or  Tribal  gov(;rnment. 

IKK  1)ih:.  2(n:i-012(iK  Filwl  1-lH-l.t;  H;4r>  am| 
BILLING  CODE  4310-4J-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLAZ91 0000.L1 3400000.DT0000. 
LXSS058A0000] 

Notice  of  Availability  of  the  Restoration 
Design  Energy  Project  Record  of 
Decision/Approved  Resource 
Management  Plan  Amendments,  AZ 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice  of  availability. 

summary:  The  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  the  Restoration  Design 
I'Cnergy  Project  (RDLP)  Record  of 
Deci.si«)n  (R()D)/ap])roved  Resource 
Management  Plan  (RMP)  amendments 
for  BLM-administered  lands  in  Arizona. 
The  Arizona  Stale  Director  signed  the 
ROD  on  lanuarv  18.  2013.  which 


constitutes  the  BLM’s  final  decision  and 
makes  the  approved  RMP  amendments 
effect ivi;  immediately. 

ADDRESSES:  (Copies  of  the  ROD/ 
a])proved  RMP  amemlmenls  are 
available  upon  recpiest  from  the  BLM, 
Arizona  .State  Office,  One  North  (Central 
Avenue,  .Suite  800.  Phoenix,  AZ  8.5004- 
4427  or  via  the  Internet  at  http:// 
\v\v\v.hlm.gov/(i7./st/t:n/pi'()^/(:nm’p,v/(trm 
sohir.htiu.  (Copies  of  the  ROD/approved 
RMP  amendments  are  also  available  for 
public  inspection  at  the  Arizona  .State 
Office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathy  Pedrick,  BLM  Project  Manager: 
teleijbone:  802-417-0235;  mail:  One 
North  (Central  Avenue,  .Suite  800, 
Phoenix,  AZ  85004-4427;  or  email:  ciz_ 
aira  rdt:p@bIm.gov.  P(;rsons  who  use  a 
telecommunications  device  for  the  deaf 
('ITID)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8330 
to  contact  the  above  individual  during 
normal  business  hours.  The  FIR.S  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  (juestion  with  the 
above  imlividual.  You  will  receive  a 
rej)ly  during  normal  business  hours. 
SUPPLEMENTARY  INFORMATION:  The  RDEP 
suj)})orls  the  .Secretary  of  the  Interior's 
goals  to  build  America's  new  energy 
future  and  to  j)rotect  and  restore 
treasured  land.sc:apes.  The  ])ur])ose  of 
the  RDf'CP  was  to  conduct  statewide 
])lanning  that  fo.sters  environmentally 
resj)onsible  development  of  renewable 
energy  and  allows  the  ])ermitting  of 
future  renewable  energy  development 
|)rojects  to  proceed  in  a  imire  efficient 
and  standardized  manner.  The  RDEP 
ROD  identifies  geograj)bic  areas  best 
suited  for  renewable  energy 
development  and  e.stablisbes  a  baseline 
set  of  environmental  protec:tion 
measures  for  such  ])rojects.  A  total  of 
192,100  acres  an;  identifi(;d  as 
Renewable  Energy  D(;veloj)ment  Areas 
(REDAs)  in  the  R()D/api)roved  RMP 
amendments. 

The  following  BLM  RMPs  are 
amended  through  the  RDEP  ROD  to 
incorporate  the  identification  of  REDAs 
and  environmental  j)rotection  measur(;s, 
as  apj)ropriate:  Braflsbaw-Hanjuabala 
RMP  (2010);  Arizona  .Strip  Field  Office 
RMP  (2008);  Kingman  Resource  Ar(;a 
RMP  (l‘)95):  Lak(;  Havasu  Field  Office 
RMP  (2007);  Lower  Sonoran  RMP 
(2012);  Phoenix  RMP  (1988);  .Salford 
Di.strict  RMP  (1991);  and  Yuma  Field 
Office  RMP  (2010).  Additionally,  the 
BLM  is  amending  tlx;  Yuma  Field  Office 
RMP  through  this  ROD  to  designati;  the 
Agua  (Caliente  .Solar  Energy  Zone  (.SEZ), 
identify  .SEZ-specific  design  features, 
change;  the  Visual  Resource 
Manag(;ment  (VRM)  class  from  VRM 


cla.ss  111  to  VRM  class  IV  for  lands 
within  the  2,550-acre  .SEZ,  and  remove 
tlu;  .S])(;cial  Recreation  Management 
Ar(;a  d(;signation  and  Wildlife  Habitat 
Management  Area  allocations  from 
within  the  .SEZ. 

The  preferred  alternative  as  described 
in  the  RDfiP  Draft  l!;nvironm(;ntal  lm|)act 
.Statement  (ELS)  was  carried  forward 
with  some  modifications  into  the  Final 
ld.S/pro])o.sed  RMP  amendments, 
published  in  the  Federal  Register  on 
October  28,  2012  (77  FR  85401)  and 
November  2.  2012  (77  FR  88183).  Tb(;re 
are  no  a})jx;alable  decisions  within  the 
ROD/aj)proved  RMP  amendments. 

The  Bl.M  did  not  r(;ceive  any  jirotest 
letters  on  the  RDEP  Final  El.S/i)ropo.sed 
RMP  amendments.  However,  the  BLM 
Arizona  .State  Director  did  receive  four 
comment  letters  on  the  RDEP  Final  ELS; 
the  comments  were  review(;d  for 
content,  and  the  ROD  iix:ludes  a 
discussion  of  the  clarifications  made  as 
a  result  of  the  comment  letters. 

No  inconsistencies  with  .State  or  local 
plans,  policies,  or  ])rograms  were 
identified  during  the  Oovernor's 
consistency  review  of  the  RDEP  Final 
ELS/propo.sed  RMP  am(;ndments.  Tbe 
aj)proved  RMP  amendments  are  tbe 
same  as  Alt(;rnative  8  de.scrib(;d  in  tbe 
RDEP  Final  ELS/proposed  RMP 
amendments  with  only  minor  editorial 
modifications  made  in  ])re])aring  tbe 
ROD/a|)])roved  RMP  amendments.  Tbe 
ROD/a}q)rov(;d  RMP  amendments  can 
be  accessed  at  tbe  RDICP  Web  site; 
http:/ /w'w'w. him. gov/oy./st/cn/pvog/ 
(:n(:r>>v/(irr(i_S()I(ir.htin. 

Authority:  40  CI'R  1.505.2  and  43  (’,1R 
1010..5-1. 

Raymond  Siiazo, 

Arizona  Stain  Dirnctor. 

IFK  Doc.  2(n:i-()l  ni:i  Filial  l-ia-Ut:  8:4.5  :im| 
BILLING  CODE  4310-32-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[LLAK930000  LI 61 00000.DU0000.1 2XL] 

BLM  Director’s  Response  to  the  Alaska 
Governor’s  Appeal  of  the  BLM  Alaska 
State  Director’s  Governor’s 
Consistency  Review  Determination 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Notice. 

SUMMARY:  Tbe  Bureau  of  Land 
Management  (BLM)  is  publishing  this 
notice  to  (;x|)lain  why  tbe  BLM  Director 
is  r(;jec.ting  tbe  Alaska  (Governor's 
recommendations  regarding  tbe 
Environmental  As.sessment  and  Finding 
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of  No  Significant  Impact  for  the  Delta 
River  .Special  Recreation  Management 
Ar(!a  (.SRMA)  Plan  and  East  Alaska 
Resource  Management  Plan  (EARMP) 
Amendment. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
.Stout,  Division  (ihief  for  Decision 
.Support,  Planning  and  NEPA,  t(!lephone 
202-912-7275;  address  1849  V.  Street 
N\V.,  Room  2134LM,  Washington,  DC 
20240;  email  j2stoiit@hIni.gov.  Persons 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relav  .Service  (FIR.S)  at  1- 
800-877-8339  to  contact  the  above 
individual  during  normal  business 
hours.  The  FIR.S  is  available  24  hours  a 
day,  7  days  a  week,  to  leave  a  message 
or  (piestion  with  the  above  individual. 
Yon  will  receive  a  reply  during  normal 
business  hours.  A  co])y  of  the  Delta 
River  SRMA  Plan  and  EARMP  an; 
available  on  the  BLM-Alaska  Web  site 
at;  n’\v\v.blin.gov/ak. 

SUPPLEMENTARY  INFORMATION:  On  jidy 
25,  2011,  the  BLM  relea.sed  the 
Environmental  Assessment  (EA)  and 
Finding  of  No  .Significant  Impact  for  the 
Delta  River  SRMA  Plan  and  the  EARMP 
Amendment.  On  .September  20.  2011, 
the  Governor  of  Alaska  submitted  a 
Governor's  (Consistency  Review  Finding 
of  Inconsistency  for  tbe  EA  and  Innding 
of  No  .Significant  Impact  for  the  Delta 
River  SRMA  Plan  and  EARMP 
Amendment  (Finding)  to  the  BLM 
Alaska  .State  Director.  The  .Slate  Director 
determined  the  Governor’s  Finding  was 
outside  the  scoi)e  of  the  Governor’s 
(Consistency  Review  process  and  did  not 
accept  the  Governor’s 
r(;commendations.  A  written  resiJonse 
was  sent  to  the  Governor  on  March  28, 
2012,  addressing  i.ssnes  raised  in  the 
Governor’s  Finding,  and  informing  him 
of  clarifications  made  to  the  BLM’s 
D(;cision  Record  for  the  project. 

On  April  27,  2012.  the  Governor 
appealed  the  .State  Director’s  decision 
not  to  acce])t  his  recommendations  to 
the  BLM  Director.  The  BLM  Dir(;ctor 
issued  a  final  response  to  the  Governor 
affirming  the  State  Director’s  decision 
and  made  minor  revisions  to  the  final 
decision  record  for  the  project  to 
address  some  of  the  Governor’s 
conc(;rns.  Pursuant  to  43  GFR  1810.3-2, 
the  substantive  j)ortions  of  the  Director’s 
resjjonse  to  the  Governor  are  printed  as 
follows. 

“Yonr  letter  contained  an  Aj)ril  27, 
2012,  appeal  of  the  BLM  Alaska  .State 
Director’s  n;sponse  to  yonr  Finding  of 
Inconsistency  for  the  Environmental 
A.s.se.ssment  (EA)  and  Finding  of  No 
Significant  Impact  (FONSI)  for  the  Della 
River  .S])ecial  Recreation  Management 
Area  (SRMA)  Plan  and  Ea.st  Alaska 


Re.sonrce  Management  Plan  Amendment 
Plan  (EARMP).  Yonr  letter  also 
responded  to  the  Director’s  Protest 
Resolution  Report,  dated  D(;cember  9, 
2011.  I  have  car(;fnlly  considered  yonr 
a])peal  and  response,  and  associated 
recommendations.  A  detailed  response 
to  the  i.ssnes  raised  is  enclosed;  yon  will 
note  that  we  have  adopted  several  of 
yonr  recommendations  as  jjart  of  the 
Prote.st  Re.solntion  Process. 

In  respon.se  to  yonr  appeal,  under  the 
Fed(;ral  Land  Policy  and  Management 
Act  (FLPMA)  and  its  implementing 
regnlations,  the  .sco])e  of  tin;  a])])eal 
j)rocess  is  narrow,  as  is  the  Governor’s 
Gonsistency  Review  j)rocess.  Pursuant 
to  43  GFR  181().3-2(e),  in  reviewing 
yonr  appeal,  1  must  first  consider 
whether  yon  have  raised  actual 
inconsistencies  with  .State  or  local 
j)lans,  policies,  or  programs.  If  such 
inconsistencies  are  raised,  I  wonld  then 
c:onsider  whether  vonr 
recommendations  address  the 
inconsi.st(;ncies  and  ])rovide  fora 
reasonable  balance  between  the  national 
interest  and  the  State  of  Alaska’s 
interest. 

Yonr  ai)j)eal  states  that  the  Plan  does 
not  comply  with  the  re(|nirement  of  43 
(iFR  181().3-2(a)  and  (b)  for  BLM  land 
use  ])lans  to  be  consi.stent  with  the 
l)nr])oses,  policies  and  ])rograms  of 
Federal  laws  and  regnlations  applicable 
to  public  lands.  The  appeal  maintains 
yonr  ])osition  that  the  Plan  does  not 
meet  this  standard  because  it  is 
inconsistent  with  various  provisions  of 
the  Ala.ska  National  Interest  Lands 
(Conservation  Act  (ANILGA)  and  its 
imjilementing  regnlations,  as  well  as  the 
Wild  and  .Scenic  Rivers  Act.  The 
consi.stency  review  and  appeal  proce.ss, 
as  set  forth  in  43  GFR  181().3-2(d)  and 
(e)  applies  to  the  identification  of 
known  inconsistencies  with  .State  or 
local  plans,  policies,  or  programs.  After 
carefully  considering  the  jjoints  rai.sed 
in  the  appeal,  1  have  concluded  that  the 
ap])eal  has  not  identified  any  known 
inconsistencies  with  .State  or  local 
])lans,  policies,  or  jjrograms.  Therefore, 

1  affirm  the  BLM  Alaska  .State  Director’s 
res])onse  to  yonr  Finding  of 
Inconsistency. 

Also,  please  note  that  BLM  Assistant 
Director  Edwin  Rober.son,  on  my  behalf, 
gave  due  consideration  to  .several  of  the 
.State’s  f:oncerns  with  the  Plan  in  the 
December  9,  201 1 ,  Director’s  Protest 
Resolution  Re])ort,  as  rellected  in  his 
letter  to  the  Alaska  Attorney  General’s 
Office,  dated  March  28.  2012.  I  refer  you 
to  the  findings  in  the  Director’s  Protest 
Re.solntion  Report  for  the  BLM  response 
to  these  concerns.  The  Report  can  be 
found  at;  http://\v\v\v.hlni.gov/\\’o/st/f;n/ 


prog/ planning/ plonningovorviow/ 
protest  j'Hsolution/protostroports.ht  ml." 

The  following  attat;hment  also  was 
provided  as  part  of  the  re.sj)on.se; 

HI.M  Respiinso  to  Issues  Raised  hy  Governor 
Sean  I’arnell 

1 .  Iteconniunuling  the  public  refrain  from 
legally  allowed  activities  is  inconsistent  with 
A\'IL(iA  Section  I  I  K)  and  Department  of  the 
Interior  implementing  regidations  at  30  (il'li 
30.11. 

While  die  HLM  intends  to  manage  certain 
siiginenls  of  llu;  Dcdta  Riviir  .Special 
Recreation  Management  Area  to  afford 
op])orlunilies  for  nonmotori/.ed  user 
ex])eri(!nces.  yonr  concerns  regarding  the 
RLM  recommending  that  the  jmhlic;  refrain 
from  motorized  boating  and  airplane 
landings  are  duly  notiid.  As  described  in  the 
Director’s  Prote.st  Resolution  Report,  the  BLM 
has  decided  to  remove  motorized  boating  and 
airplane  landings  as  “outcomes  to  he 
avoichul"  for  the  Tangh;  Lakes  Zone  1  RMZ 
and  the  Didta  River  Zone  4  RMZ.  If  in  the 
future  the  BLM  finds  that  such  use  would  he 
detrimental  to  the  rijsource  values  of  the  area, 
the  BLM  will  take  action  under  4:f  (3'’R 
:t(i. 11(h)  or  other  a|)|)licahle  law  to  restrict 
such  activities. 

2.  (Iroap  si'/.e  limit(dions  mast  he 
implemented  hv  regalation  consistent  with 
A\'IL(IA  Section  1 1  lOlaj  and  Department  of 
the  Interior  implementing  regahdion  at  43 
CFH  30.11. 

(iamp  grou|)  size  limits  do  not  fall  within 
the  scojie  of  Section  1 1  H)(a)  of  ANIL(iA. 
.Section  Itin(a)  and  its  iinpleimaiting 
regulation  43  (3'1<  38.11  sol(;lv  piatain  to 
methods  of  transportation.  The  BLM’s 
establishment  of  tlu;  group  size;  limit  allows 
the  BLM  authorized  officer  to  permit 
exc(;])tions  for  larg(;r  groups  where 
aiiproiiriate.  and  is  consistent  with  .Section 
3()2(h)  of  FLPMA,  which  jirovides  the 
.Secretary  of  the  Interior  with  authority  to 
regulati!  siu;h  us(!s  through  jnihlished  rules  or 
oth(;r  instruments  as  the  .Secretarx'  deems 
ap]jro]jriate. 

3.  Following  the  direction  in  AX’ILCA 
Section  010  to  determine  whether  subsistence 
access  restrictions  need  to  he  implemented 
hy  regalation  parsimnt  to  ANIUIA  Section 

01 1  is  a  misinterpretation  ofANILCIA  and  is 
inconsistent  with  the  regal(dor\'  process 
followed  l)y  other  Department  of  the  Interior 
land  management  agencies. 

1  agree  that  the  BLM  Alaska  .State  Dinictor's 
res])onse  did  not  chiarlv  difienmtiate 
between  .Sections  ttlO  and  811  of  ANIL(iA. 
The  BLM  will  clarify  that  the  standard  found 
in  810  does  not  ap|)l\’  to  811  in  the  Diunsion 
Record  and  tin;  Final  .S])(!cial  Recreation 
Manageimait  Ania  Plan/Plan  Amendment. 
Furthermore,  while  there  is  no  maal  at  this 
time  to  issue  regulations  implementing 
ANILtiA  .Sialion  811,  the  BLM  will  lamtinue 
to  strive  to  la;  consistmit  with  other  Fcaleral 
land  management  agencies  in  this  regard. 

4.  The  Plan  did  not  follow  the  cited 
Interagency  Wild  and  Scenic  Rivers 
(Coordinating  (Coaitcil  process  to  determine 
oidstandingly  renuakahle  values  for  the  Delta 
Wild  and  Scenic  River. 

As  noted  in  Section  2.2.1  of  the  Plan,  the 
BLM  followcal  the  Interagency  Wild  and 
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.Sciniic  Kiv(!r  (’.oordiniilinf*  (loimcil  prociiss 
iiiul  olluM'  rnhiViint  }>ui(liin(;o  in  (Intorinining 
lli(!  River's  oiitsliiii(linj>ly  niinarkahle  values. 
For  (uicli  value  cousidened,  tin;  HI.M 
d(!t(!riuiiu!d  that  llu;  entire  State  ol  Alaska 
was  the  f>(!()*>ra|)hi(;  rtigiou  lor  which  tlu! 
vahu!  was  (ivahiated  and  (:oini)anMl  Idr 
)nir|)os(!s  ol  (hittMininiu}’  its  signiUcance. 

Aiilhority:  43  CI  R  1l)lt).3-2(e). 

lanine  Velasi:!), 

/\<:tin}>  l)(!i)iily  Dirveior.  Oiunalions. 

IFK  Doc.  2()t3-012(lll  Filed  t-lH-13:  ani| 

BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

agency:  OfTice  of  Surface  Mining 
Reclainalion  and  Enldrceinenl,  Interior. 
ACTION;  Notice  and  re(|ne.sf  for 
connnents. 

SUMMARY:  In  compliance  with  the 
Paj)erwork  Reduction  Act  of  IIHI.I.  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annonnc:ing 
its  intention  to  recpiest  renewed 
collection  authority  for  the  exemption  of 
coal  extraction  incidental  to  the 
extraction  of  other  minerals.  'I’his 
information  collection  activity  was 
previously  a])proved  hy  the  (iffice  of 
Management  and  Undget  (OMH).  and 
assigned  clearance  nnmher  l()2t)-()()8t). 
DATES:  Oomments  on  the  ])roposed 
information  collection  must  he  received 
1)V  March  2.'i,  2013,  to  he  assured  of 
consideration. 

ADDRESSES:  (Comments  may  hi;  mailed  to 
John  Trelease,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  19.')1 
Constitution  Ave.  N\V..  Room  203— SIB. 
Washington,  2()24{).  Comments  may 
also  he  submitted  electronically  to 
jtroI(^(ise@()smre.<’()v. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
receive  a  cojty  of  the  information 
collection  riHjiiest  and  explanatory 
iiddrmation  contact  john  Trelea.se  at 
(202)  208-2783  or  email  at 

SUPPLEMENTARY  INFORMATION:  OMB 
regulations  at  CER  part  1320.  which 
imj)lement  j)rovisions  of  the  Bai)erwork 
Reduction  Act  of  ItlO.'j  (Biih.  E.  104-13), 
nujuire  tlnit  intere.stixl  memhiMS  of  the 
public  and  affected  agencies  have  an 
op|)ortunity  to  comment  on  information 
collection  and  recordkeejting  activities 
Isee  .'j  (iER  1320.8  (d)).  3'his  notice 
identifies  an  information  collection  that 
OSM  will  he  submitting  to  OMB  for 


ap])roval.  This  collection  is  contained  in 
30  C,FR  Bart  702 — Exemption  for  Coal 
Extraction  Incidental  to  the  Extraction 
of  Other  Minerals.  The  information 
siihmitted  by  respondents  is  re(|nired  to 
obtain  a  benefit.  O.SM  will  riupie.st  a  3- 
year  term  of  ajiproval  for  this 
information  collection  activity. 

Comments  an;  invited  on:  (1)  The 
need  for  tin;  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency:  (2)  the  accuracy  of  the 
agency's  hnrden  estimates;  (3)  ways  to 
eidiance  the  ipiality,  utility  and  clarity 
of  the  information  c;ollection;  and  (4) 
ways  to  minimize  the  information 
collection  hnrden  on  respondents,  such 
as  n.se  of  automated  means  of  collection 
of  the  information.  A  siimmary  of  the 
public  comments  will  accomi)any 
GSM’s  submission  of  the  information 
collection  reipiest  to  OMB. 

Before  including  yoiir  address,  phone 
ninnher,  email  address,  or  other 
])er.sonal  identifying  information  in  your 
comment,  you  should  he  aware  that 
your  entire  comment — including  your 
personal  identifying  information — may 
1)1!  made  publicly  available  at  any  time. 
While  you  can  ask  ns  in  your  comment 
to  withhold  yonr  jiersonal  identifving 
information  from  public  rinnew,  we 
cannot  gmirantee  that  we  will  he  able  to 
do  so. 

Title:  30  GER  Bart  702 — Exemption  for 
(ioal  Extraction  Incidental  to  the 
I']xtraction  of  Other  Minerals. 

OMB  Control  Numhar:  1020-008t). 

.S(/7n;no/y:  This  Bart  imjilements  thi; 
reijiiirement  in  Section  701(28)  of  the 
Surface  Mining  G.ontrol  and 
Reclamation  Act  of  1977  (SMfiRA), 
which  grants  an  exem|)tion  from  the 
requirements  of  ,SM(]RA  to  operators 
extracting  not  more  than  10% 
percentage  tonnage  of  coal  incidental  to 
the  extraction  of  other  minerals.  This 
information  will  he  used  by  the 
regulatory  authorities  to  make  that 
determination. 

Binvou  Form  Nnmher:  Noni!. 

Frequency  of  Collection:  Once  and 
annmilly  thereafter. 

Description  of  Bespondents: 

Brodiicers  of  coal  and  other  minerals 
and  State  regulatory  authorities. 

Total  Animal  Besponses:  120. 

Total  Animal  Barden  Honrs:  .‘>80. 

Total  Non-\va}>e  Costs:  .$1 ,200. 

Dated:  )aniiarv  14.  2t)13. 

Andrew  F.  DeVito, 

(iliief  Division  of  nef’iilatorv  Support. 

|FK  Doe.  2()i:i-ini4<l  Filed  «;4.')  am| 

BILLING  CODE  4310-05-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  731-TA-929-931 
(Second  Review)] 

Silicomanganese  From  India, 
Kazakhstan,  Venezuela:  Notice  of 
Commission  Determination  To 
Conduct  Full  Five-Year  Reviews 

agency:  United  States  International 
Trade  Uommission. 
action;  Notice. 

SUMMARY:  The  Uommission  hereby  gives 
notice  that  it  will  proceed  with  full 
reviews  pursuant  to  section  7.'>1  (cK.I)  of 
the  Tariff  Act  of  1930  (19  U.S.U. 
l()7[>(c)(.‘)))  to  determine  whether 
revocation  of  the  antidumping  dutv 
orders  on  silicomanganese  from  India, 
Kazakh.stan,  and  Venezuela  would  he 
likely  to  lead  to  c:ontinuation  or 
recurrence  of  material  injury  within  a 
reasonably  foreseeable  time.  A  schedule 
for  the  reviews  will  he  established  and 
iinnonnced  at  a  later  date.  Eor  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Uommi.ssion’s 
Rules  of  Bractice  and  Brociulnre,  jiart 
201,  suhparts  A  through  E  (19  UER  part 
201),  and  part  207,  snhjtarts  A,  D,  E,  and 
E  (19  CER  part  207). 

DATES:  Fffective  Date:  )anuarv  4,  2013. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  M.W.  Newell  (202-708-.'>409), 
Office  of  Investigations,  IJ..S. 
International  Trade  Commission,  .‘>00  E 
.Street  SW.,  Washington,  DC  20430. 
Mearing-im])aired  ])ersons  can  obtain 
information  on  this  matter  hv  contacting 
the  Commission’s  TDD  terminal  on  202- 
20.‘>-1810.  Bersons  with  mobility 
imjjairments  who  will  need  special 
assistance  in  gaining  acce.ss  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-20.‘>-2000. 
General  information  concerning  the 
Commission  may  al.so  he  obtained  hv 
acce.ssing  its  Internet  .server  (http:// 
WWW. iisitc.gov).  The  public  riicord  for 
this  review  may  he  viewed  on  the 
Commi.ssion’s  electronic  docket  (EDIS) 
at  http://edis.nsitc.gov. 

SUPPLEMENTARY  INFORMATION;  On 
january  4,  2013,  the  Commission 
determined  that  it  should  |)roceed  to 
full  reviews  in  the  subject  five-year 
reviews  pursuant  to  section  7.‘>1  (c)(.‘>)  of 
the  Act.  The  (’ommission  found  that  the 
domestic  interested  ])artv  gronj) 
res])onse  to  its  notice  of  institution  (77 
ER  .‘>9970,  October  1, 2012)  was 
adequate  and  that  the  respondent 
interested  party  groiq)  response  with 
resjiect  to  the  riu'iew  on  subject  imports 
from  Venezuela  was  adequate,  and 
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decided  to  conduct  a  full  review  of  tlie 
antidumping  duty  order  on  imports  of 
silicomanganese  from  Venezuela.  The 
(iommission  found  that  the  respondent 
interested  party  grou])  responses  with 
res])ect  to  the  reviews  on  sul)ject 
imj)orts  from  India  and  Kazakhstan 
were  inadecpiate.  Notwithstanding  this, 
the  (Commission  determined  to  conduct 
full  nndews  of  the  antidumj)ing  duty 
orders  on  im])orts  of  silicomanganese 
from  India  and  Kazakh.stan  to  promote 
administrative  (dficiency  in  light  of  its 
decision  to  conduct  a  full  review  with 
respect  to  the  order  on  subject  im]5orts 
from  Venezuela.  A  record  of  the 
(Commi.ssioners'  votes,  the 
(Commission’s  statement  on  adequacy, 
and  any  individual  Commi.ssioner’s 
statements  will  he  available  from  the 
Office  of  the  Secretary  ami  at  the 
(Commission’s  Web  site. 

Authority:  lliis  revitnv  is  Ixaiig  conducted 
imd(!r  authority  ol  title  Vll  of  the  I’arifI  Ac:l 
of  lO.'tO;  this  notice  is  puhlisluul  pursuant  to 
.section  207.02  of  the  (Couiinissiou's  rules. 

Issued:  lauuarv  l.'j,  2012. 

15y  order  of  tin;  (Counuissiou. 

Lisa  R.  Harton, 

Acting  Sccivtarv  to  the  (ioininission. 

|FK  Doe.  20i:i-()l()a<)  Mlefl  a:4.''>  iiin| 

BILLtNG  CODE  7020-02-P 

INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-813] 

Investigations:  Terminations, 
Modifications  and  Rulings:  Certain 
Electronic  Devices  With  Graphics  Data 
Processing  Systems,  Components 
Thereof,  and  Associated  Software 

AGENCY:  U.S.  International  Trade 
(Commi.s.siou. 

ACTION:  Notice. 

SUMMARY:  Notice  i.s  hereby  given  that 
the  U.S.  International  Trade 
Commis.sion  has  determined  not  to 
review  an  initial  determination  (Order 
No.  32)  terminating  the  ahove-captioned 
inve.stigation  in  its  entirety  based  upon 
a  .settlement  agreement.  The 
investigation  i.s  terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clark  S.  (Cheney,  Office  of  the  Ceneral 
(Counsel,  U.S.  International  Trade 
Commi.ssion.  .'iOO  E  Street  SW.. 
Washington,  IXC  20438,  telephone  202- 
20.'i-2()01.  (Copies  of  non-confidential 
documents  filed  in  connection  with  this 
investigation  are  or  will  he  available  for 
inspection  during  official  business 
hours  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
international  I'rade  (Commission,  500  E 


Street,  SW.,  Washington,  IXC  2043(i, 
telephom;  202-205-2000.  Ceneral 
information  concerning  the  (Commi.ssion 
may  also  he  obtained  by  accessing  its 
Internet  .serv(!r  (htipj/www'.iisitc.gov). 
The  public  record  for  this  inve.stigation 
may  he  viewed  on  the  (Commi.ssion’s 
electronic  docket  (EDIS)  at  http:// 
edis.iisitc.gov.  Uearing-impair(!d 
])ersons  are  advised  that  information  on 
this  matter  can  he  obtained  by 
contacting  the  (Commission’s  TDIC) 
terminal  on  202-20.5-1810. 

SUPPLEMENTARY  INFORMATION:  The 
(Commission  instituted  this  investigation 
on  November  14,  2011,  based  on  a 
t:omplaint  filed  by  S3  (Craphics  Co.. 

Ltd.,  of  (Crand  Cayman  Islands,  British 
West  Indies,  and  S3  Craphics,  Inc.,  of 
Fremont,  (California  (collectively, 

“S3C”).  70  FR  70490  (Nov.  14.  2011). 
'I'he  com])laint  alleged  violations  of 
section  337  of  the  'Fariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337).  in  the 
im])ortation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  imjiortation  of 
certain  electronic  devices  with  graphics 
data  prot:essing  svstems,  components 
thereof,  and  associated  software,  by 
reason  of  infringement  of  various  claims 
of  four  United  States  ])atents.  'Fhe  notice 
of  investigation  named  A)q)le  Inc.  of 
(Cupertino,  California  (“Apple”),  as  the 
only  respondent. 

On  November  19,  2012,  S3C  and 
Apple  filed  a  joint  motion  to  terminate 
the  investigation  based  upon  a 
s(ittlement  agreement.  On  December  7. 
2012,  S3C  and  A])j)le  supjilemented 
their  motion.  On  December  12.  2012,  the 
(Commission  inve.stigative  attorney  filed 
a  respon.se  supjiorting  the  motion  to 
terminate. 

On  December  13,  2012,  the  ALJ 
granted  the  motion  and  issued  an  initial 
determination  (“ID”)  terminating  the 
inve.stigation  in  its  entirety.  The  ALJ 
found  that  termination  of  the 
investigation  ha.sed  upon  an  alternative 
method  of  dispute  resolution  is 
generally  in  the  ])ul)lic  interest.  'Fhe  ALJ 
further  found  that  granting  tlu;  motion 
would  not  hi;  contrary  to  the  public 
interest.  No  jietitions  for  review  of  the 
ID  were  filed. 

The  (Commission  has  d(;termined  not 
to  review  the  ID.  'Fhe  investigation  is 
terminated. 

'Fhe  authority  for  the  (Commission’s 
determination  is  contain(;d  in  section 
337  of  the  'Fariff  Act  of  1930,  as 
amended  (19  U.S.(C.  1337).  and  in  Part 
210  of  the  (Connni.ssion’s  Rules  of 
Practice  and  Procedure  (19  (CFR  part 
210). 

Issued:  lanuary  15.  2013. 


By  order  of  the  (Counuissiou. 

Lisa  R.  Barton, 

Acting  Secretary  to  the  (JonuniHsion. 

IKK  Doe.  2l)i:i-()H)!)0  Filed  I-IK-KI:  H:45  am| 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the  Resource 
Conservation  and  Recovery  Act  and 
Clean  Air  Act 

On  January  14.  2013,  the  Department 
of  Justice  lodged  a  jiroposed  (Consent 
Decree  with  the  United  States  District 
Court  for  the  District  of  the  Virgin 
Islands  in  the  lawsuit  entitled  United 
States  \'.  Government  of  the  Virgin 
Islands,  et  ah.  (CCivil  Action  No.  3:10-cv- 
48. 

In  this  action  the  United  States  .seeks, 
among  other  things,  injunctive  relief 
and  civil  penalties  for  the  failure  by  the 
Covernment  of  the  Virgin  Islands 
(“CVI”)  and  the  Virgin  Islands  Waste 
Management  Authority  (“WMA”)  to 
operate  the  Anguilla  Landfill  on  St. 

(Croix  in  compliance  with  the  Resource 
(Con.servation  and  Recovery  Act 
("RCCRA”)  and  the  (Clean  Air  Act 
(“(CAA”).  'Fhi;  pro])o.sed  (Consent  Decree 
provides  for  the  CVI  and  WMA  to:  (a) 
Operate  and  maintain  the  landfill  in 
accordance  with  R(CRA;  (h)  construct 
and  o])erate  a  landfill  gas  collection  and 
combustion  .system  (CCCCCS);  (c) 
construct  and  operate  a  storm  water 
collection  system;  (d)  install 
groundwater  monitoring  wells;  (e) 
implement  closure  of  the  landfill  in 
phases  beginning  in  2014;  (1)  remove 
and  di.s])ose  of  off-site  used  tires 
remaining  at  the  landfill:  (g)  remove  and 
dispose  of  off-site  scra|)  metal  remaining 
at  the  lanilfill;  (h)  remediate  the  .soils  in 
the  former  .sera])  metal  .storage  area;  (i) 
construct  and  o])erate  a  scrap  metal 
management  facility;  (j)  implement  a 
waste  diversion/recycling  jirogram;  and 
(k)  pay  a  civil  penalty  of  .$50. 000. 

'Fhe  ])nl)lication  of  this  notice  oj)en.s 
a  period  for  public  comment  on  the 
CCon.sent  Decree.  (Comments  should  he 
addressed  to  the  Assistant  Attorney 
Ceneral,  Environment  and  Natural 
Resources  Division,  and  should  refer  to 
United  States  v.  Government  of  the 
Virgin  Islands,  et  ah.  D.J.  Ref.  No.  90- 
.5-2-1-08770.  All  comments  mu.st  he 
submitted  no  later  than  30  days  after  the 
publication  date  of  this  notice. 
Comments  may  he  submitted  either  by 
email  or  by  mail: 
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To  submit 
comments — 

Send  them  te) — 

By  e-mail  . 

By  mail  . 

pubcomment- 

ees.  enrd@usdoj.  gov. 
Assistant  Attorney  General, 
U.S.  DOJ— ENRD,  P.O. 

Box  7611,  Washington,  DC 
20044-7611. 

I3uring  the  public  comment  period. 

the  (^()ii.s(*nt  Decree  iiiav  he  exaniiiuul 
and  dowiiloadiai  at  tliis  justice 
D(;|)artment  Weh  site:  http:// 
w’lvw.usdoj.gov/unrd/ 

Consent _D(H:ri‘(^s.htnd.  We  will  j)rovide 
a  i)aper  copy  of  the  (Consent  Decree 
iijjon  written  nnjuest  and  payiiKuit  of 
reproduction  costs.  Plea.se  mail  your 
recpiest  and  pavinent  to;  (A)ns(;nt  Decr(;e 
Library.  U.S.  DOj— LNRD.  P.(3.  Box 
7011,  \Vashington.  DC  2(KJ44-7(j1 1 . 

Pl(!a.se  enclose  a  check  or  money  ord(;r 
for  S11.7.'j  (2.5  cents  j)er  page 
reproduction  cost}  payable  to  the  United 
Stat(;s  Tr(;asurv. 

Ronald  (i.  (duck. 

ANsifildiil  Sitclion  (Jhit;).  Envivnnnwntnl 
Enfarcvnwnt  Saclion.  Environmcnl  and 
Maliinil  lidsoiircas  Division. 

|1'R  201 :{-()!  1  on  t'il(!(l  l-18-i;i;  iim| 

BILLING  CODE  4410-15-P 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

United  States  v.  Oklahoma  State 
Ch iropractic  Independen t 
Physicians  Assfwiation  and  Larry 
M.  Bridges;  Proposed  Final  Judgment 
and  Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act. 
15  U.S.C.  l(i(h)-(h).  that  a  projiosed 
Final  ludgment.  Stipulation,  and 
Comjietitive  impact  Statement  have 
been  filed  with  the  United  States 
District  Court  for  the  Northern  District 
of  Oklahoma  in  United  States  of 
America  w  Oklahoma  State 
Ohiropractic  Independent  Phvsicians 
Association  and  Larrx'M.  Bridges,  Civil 
Case  No.  13-CV-21-tCK-TL\V.  On 
lannary  10.  2013.  the  United  States  filed 
a  (iom|daint  alleging  that  the 
Defendants  and  other  comjieting 
chiropractors  in  Oklahoma  formed  a 
conspiracy  to  gain  more  fax'orahle  fees 
and  other  contractual  terms  by  agreeing 
to  coordinate  their  ai:tions.  in  violation 
of  Section  1  of  the  Sherman  Act,  15 
U.S.C.  1.  The  jirojio.sed  Final  ludgment, 
filed  at  the  .same  time  as  the  Complaint, 
enjoins  the  Defendants  from 
establishing  jirices  or  terms  for 
chiropractic  services. 


(x)])ies  of  the  (kimplaint,  projiosed 
Final  ludgment.  and  (]ompetitive  Impact 
.Statement  are  available  for  inspection  at 
the  Dejiartment  of  lu.stice,  Antitru.st 
Division.  Antitrust  Documents  Crou]). 
450  Fifth  .Street  NW..  Suite  1010, 
Washington,  DC  20530  (telephone:  202- 
514-2481),  on  the  De])artment  of 
lustice's  Weh  site  at  http:// 

WWW. jnstice.gov/atr,  and  at  the  Office  of 
the  (3erk  of  the  United  .States  District 
(^oiirt  for  the  Northern  District  of 
Oklahoma.  (Copies  of  the.se  materials 
may  he  obtained  from  the  Antitrust 
Division  upon  re()ue.st  and  payment  of 
the  co])ying  fee  set  by  Department  of 
justice  regulations. 

Public  comment  is  invited  within  00 
days  of  the  date  of  this  notice.  .Such 
comments,  and  responses  thenito,  will 
he  published  in  the  Federal  Register 
and  filed  with  the  Court.  Comments 
should  he  directed  to  Peter  j.  Mucchetti. 
Chief,  Litigation  1  .Section,  Antitru.st 
Division,  U..S.  Dej)artment  of  lustice. 

450  Fifth  Street  NW.,  Suite  4100, 
Washington.  D(]  20530  (telephone;  202- 
307-0001). 

Patricia  A.  lirink. 

Director  ofUivil  Enforcement. 

IN  Till-  DNITKI)  S  TA  I  KS  DIS  I  RICT  CODR  I 
FOR  THK  NOR  THKRN  DIS  TRK.T  OK 
OKLAHOMA 

(1)  UNIl  KIl  .STATHS  OK  AMl'KICA, 

Plaintiff 

v. 

(1)  OKI.AllOMA  .SI  ATK  Cl  IIKOI’RACI  IC 
INDKl’KNDKNT  PHYSICIANS 
ASSOCIA  riON  and  (2)  LARKY  M.  BRIHCKS. 
Defendants. 

Case  Ne  1  :i-CV-21-TCK-TL\V 

COMPLAINT 

Tlie  United  .Slates  of  America,  iicling  under 
llie  direction  of  llie  Attorney  Ceneral  of  the 
United  .Slatcis.  brings  lliis  civil  aniilrnst 
action  against  DcdcMidanls  Oklahoma  .Stale 
Cliiro|)ra(:tit;  lnde|)endenl  Phvsicians 
Association  (“O.SCIPA”)  and  Larry  M. 

Bridges  to  obtain  (!(|uilahle  and  olh(!r  relief  to 
l)r(!V(!nl  and  remedy  violations  of  .Siiclion  1 
of  the  .Sherman  Act.  1.5  U..S.C.  §1.  Plaintiff 
all(!g(!s: 

1.  NATURK  OK  TIIK  ACl  ION 

1.  Defendant  O.SCIPA  is  an  as.socialion  of 
a])i)roximat(!ly  3.5t)  chiropractors  who 
comixMe  with  each  other  in  thi!  sale;  of 
chirojiraclic  scjrvices.  O.SCIPA's  imanhiirs 
com|)rise  ajjproximalcilv  4.5  ])(!rc(!nl  of  all 
chiropractors  practicing  in  Oklahoma. 
DedendanI  Bridges  is  O.SCIPA’s  (!X(!cnlive 
director  and  manages  all  of  O.SCIPA’s 
activities,  inchiding  O.SCIPA’s  conlrai;ting 
with  health  insurers,  health-care  provide!!' 
rental  niilworks,  and  other  i)av(!rs 
(collectively  “payers”),  and  handles  many  of 
O.SCIPA’s  communications  with  its  memliers. 

2.  Since  at  least  1997,  all  of  O.SCIPA’s 
nuiinhers  have  entiired  into  memhershi)) 


agreements  with  O.SCIPA  that  give!  O.SCIPA 
the  right  to  collectively  n(!golial(!  rates  on  its 
memh(!rs'  hiihalf  with  |)ay(!rs.  .Since!  at  le!<isl 
2004,  O.SCIPA’s  me!mhe!rship  agre!e!me!nts 
re!epiire!  its  me!mhe!rs  le)  snspenel  all  e)f  lhe!ir 
l)re!-e!xisling  e:e)ntnie;ts  with  llm.se!  p:iye!rs  with 
whieli  O.SCIPA  ni!ge)tiate!s  e:e)ntrae;ts. 

3.  Krenn  2004  to  2011.  ein  he!half  eif  .ill 
O.SCIPA’s  nie!mh(!rs,  ni!fe!nelants  ne!ge)tiiite!el 
e:e)ntr<u:ts  with  at  le!asl  se!ve!n  i)ave!rs  lluil  se!l 
the!  prie:e!s  iinel  |)rie;e!-re!ltite!el  leanis  he!lwe!e!n 
O.SCIPA’s  me!mhi!rs  anel  theise!  piiye!rs. 
Di!fe!nehmls’  eieinehie:!  luis  niise!el  the!  prie:e!s  e)f 
e:hire)j)rae:lie;  se!rvie:e!s  anel  eleeireeeiseel  the! 
iiviiihihilily  e)f  e:hire)priu:lie:  se!rvie;e!s  in 
Oklaheimei. 

4.  The  Unile!el  .Slate!s,  ihreiiigh  this  suit,  asks 
this  Cejurt  lei  ele!e:hire!  I)e!fe!nelants’  e:e)nehie:l 
ille!gal  anel  le)  enie!!'  injimedive!  relief  le) 
preevent  further  injury  te)  eeeensumeer.s  e)f 
e:hire)prae:tie:  servie.ees. 

II.  DKKKNDAN  IS 

5.  O.SfdPA  is  a  e:e)r|)e)ralie)n  e)rg;inize!el  anel 
eie)ing  business  uneler  the  laws  e)f  the  Steite!  e)f 
Okliiheema.  with  its  prine;ipal  |)l:ie;e!  e)f 
business  in  Tulsa. 

0.  Larrv  M.  Brielgees  h.'is  beeeen  e!m|)le)ve!el  bv 
O.SC3PA  as  its  eexeeeeutive!  elire!e:le)r  sineee  at 
beast  1999.  Asalleegeeel  beeleew.  Brielgees 
neegeeliiileeel  een  beehiilf  e)f  O.SCIPA’s  meembeers  at 
leeeist  seeveen  e:e)ntrae:ls  with  payeers.  anel 
Brielgees  signeeel  .se!\''!nd  eef  Iheesee  e:e)ntrae:ls  een 
O.SCIPA’s  behalf. 

III.  lURISDICI’ION,  VKNUK,  AND 
IN'I’KR.S  LA  I  K  COMMKRCK 

7.  Pliiinliff  hrings  this  ae:tie)n  ])ursuiml  lee 
.Seeelieen  4  e)f  thee  .Sheermem  Ae:l.  15  U..S.C.  S4, 
le)  e)hltun  eeeputiible!  anel  eelheer  reelieef  le)  i)re!ve!nl 
iinel  reestniin  Deifenelanls’  vieehilieens  e)f  .Se!e:lie)n 
1  e)f  thee  .Sheerniim  Ae:l.  15  U..S.C.  §  1. 

8.  The  Ceeurl  has  subjeeeet-niiitteer  juriselie:tie)n 
eeveer  this  iieilieen  uneleer  .Seeelieen  4  e)f  thee 
.Sheerman  Ae:l.  15  U..S.C.  §4.  iinel  28  U.S.C. 
SSl-'i.'ll.  i:i37(a).  anel  1345. 

9.  Deefeenelanis  havee  eeeenseenleeel  te)  |)e)rse)niil 
juriselictie)!)  anel  veiuiee  in  this  Distrie:!.  Thee 
Ce)urt  alse)  has  ])eerse)nal  juriselieetion  eeveer  eeae:h 
Deefeenelant.  anel  veenuee  is  |)re)))e!r  in  thee 
Neerlheern  Distrie;!  e)f  Okliiheeniii  uneleer  .Seeeelieen 
12  e)f  thee  Cliiyteen  Ae:l.  15  U.S.C.  §22,  anel  28 
U..S.C.  §  1391(h),  beeeeause  Deefeenelants  aree 
feeunel,  havee  transiieeteeel  business,  iinel 
eeemimilteeel  aeels  in  furtheeraneeei  of  the  alleegeeel 
vieilatieins  in  this  Distrie:!.  A  suhsliintiiil  part 
eif  thee  eveenls  giving  risee  le)  Pliiinliff’s  eelaims 
e)e:e;urre!el  in  this  Distrie:!. 

10.  Deefeeneliinis  eengage  in  inteerstatee 
e:e)nime!re:e!.  anel  theeir  iie:livitie!s — ine:hieling 
thee  e:onelue;l  alleegeeel  in  this  Ceempliiinl — 
siihslanlially  iiffeee.l  inlerslalee  e.eemmereeee. 
Deefeeneliinis’  e:e)nehie:l  ine:reeiiseel  ])rie:iis  for 
e:hire)priie:lie:  ser\  ie:e.s  that  .some  non- 
Oklahemia  resieleenls  traveleel  to  Oklahoniii  to 
pureehiisee  anel  e:onsunie.  anel  whie:h  a  numhiir 
of  payeers  ))iiiel  lor  aeereiss  slalee  lines. 

IV.  Ol  IIKR  CONSPIRATORS 

1 1.  V'arienis  ])eerse)iis  neit  nameeel  as 
eleefeenelaiils  in  this  iieetiem  luivee  |)iirtie:ipiiteeel  as 
e;e)ns|)iriite)rs  with  Deefeenelants  in  thee  eiffenses 
iilleegeeel  iinel  havee  iierlbrmeel  iieels  anel  niiiele 
stiilenients  in  furlherime'.e  eif  the  alleegeeel 
e:e)ns])irae:ie!s. 
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V.  OKFKNDAN'I  S’  ILI,K(iAI,  CONDUCT 

12.  Siiico  at  l(!asl  2004,  OSCIl’A  lias 
r(!(]iiir(!(l  llial  cliiropractors  joining  llui 
association  outer  into  a  inoinborslii]) 
agroomont  (called  a  “Participating  Provider 
Agreement")  that  (a)  designates  OSCIPA  as 
the  party  who  will  “Iclontracl  with  |lhe| 
Third-Party  Payor  or  Network:"  (h) 

“snsjiends  any  existing  agreement  to  which 
the  lcliiro|)ractorj  is  a  party  with  any  Third- 
Party  Payor  or  Network;”  (c)  speciiies  a 
reimhnrsement  lloor  that  the  chirojiractor 
must  accept;  and  (d)  prohihits  meniher 
chiropractors  I’roin  olTering  jiayers  incentives 
or  rehates,  such  as  waiving  dednctihles  or  co- 
pays. 

13.  l-’or  years.  OSClPA’s  stated  goal  has 
heen  to  leverage  its  contrat:ts  with  a  large 
share  of  Oklahoma  c;hiroi)raclors  in  contract 
negotiations  with  jiayers  to  increase 
payments  to  its  memher  c:hiro])ractors.  Until 
shortly  after  the  De|)artment  of  Justic:e  started 
to  investigate  the  Delendants'  conduct. 
OSClPA’s  Wei)  site  stated  that  "OSCIPA 
concentrates  the  power  ol  (its)  state 
chiropractic  physicians  into  one  grouji. 
Through  OSCIPA,  a  chirojiractor  can 
maintain  an  individual  practice  while 
associating  with  other  chiropractors  to 
increase  contract-negotiating  power." 

14.  l-’rom  201)4  to  2011.  Delendants 
OSCIPA  and  Bridges  negotiated  at  least  seven 
contracts  with  jiayers  that  I'ix  the  jirices  and 
other  price-related  terms  lor  all  OSCIPA 
memhers  dealing  with  those  jiayers.  The 
Jiayers  are:  Aetna.  Ancillary  Care  Services. 
Commnnity  Care,  Coventry.  Mrstl  lealth. 
Clohal  Health,  and  Preferred  Commnnitv 
Choit:e.  In  these  negotiations.  Defendants, 
acting  on  hehalf  of  OSClPA's  memhers,  made 
jirojiosals  and  c;oimterjir(ijiosals  on  jirice  and 
jirice-related  terms,  accejited  and  rejeOed 
offers,  and  entered  into  jiayer  contracts  that 
contractually  hound  all  of  OSCdPA  memhers. 

1.5.  Defendants'  jiractice  of  negotiating 
contracts  on  hehalf  of  OSClPA's  memhers  has 
increased  jirices  for  chiropractic  services  in 
Oklahoma. 

VI.  NO  INTECfRATION 

IR.  Defendants'  negotiation  of  i;oniract,s  on 
hehalf  of  O.SCIPA’s  memhers  is  not  ancillary 
to  any  jirocompetitive  jiurjiose  of  OSCIPA  or 
reasonahly  neces.sary  to  ac:hieve  any 
efficiencies.  Other  than  OSCIPA  memhers 
who  are  jiart  of  the  same  jiractice  gronjis. 
OSCIPA  memhers  do  not  share  any  financial 
risk  in  jiroviding  chirojiractic  services,  do  not 
significantly  collahorate  in  a  jirogram  to 
monitor  and  modify  their  clinical  jiraf:tice 
jiatterns  to  control  costs  or  ensure  (jnalitv,  do 
not  integrate  their  delivery  of  care  to  jiatients. 
and  do  not  otherwise  integrate  their  activities 
to  jirodnce  significant  efficiencies. 

VII.  VIOLATION  ALLIXfFD 

17.  Plaintiff  reiterates  the  allegations 
contained  in  jiaragrajihs  1  to  IR.  Each  of  the 
contracts  that  Defendants  negotiated  with 
Jiayers  from  2t)l)4  to  2011  on  liehalfof 
comjieting  chirojiractors  violated  Section  1  of 
the  .Sherman  Act,  15  ll.S.f].  §  1.  Defendants’ 
actions  raised  jirices  for  the  sale  of 
chirojiractic  services  and  decreased  the 
availahility  of  c:hirojiractic  services. 


VIII.  REQUEST  FOR  RELIEF 

IH.  To  remedy  these  illegal  acts,  the  United 
States  of  America  asks  that  the  Uonrt: 

(a)  adjudge  and  decree  that  Defendants 
entered  into  unlawful  contracts, 
comhinations.  or  consjiiracies  in 
nnreasonahle  restraint  of  interstate  trade  and 
commerce  in  violation  of  Section  1  of  the 
Sherman  Act,  15  U.,S.(',.  §1; 

(h)  enjoin  Defendants:  their  successors, 
assigns,  suhsidiaries,  divisions,  gronjis. 
jiartnershijis.  joint  ventures,  and  each  entity 
over  which  they  have  control;  their  directors, 
officers,  managers,  agents,  rejiresentatives. 
and  ernjilovees;  and  all  other  jiersons  acting 
or  claiming  to  act  in  active  concert  or 
jiarticijiation  with  one  or  more  of  them,  from 

i.  continuing,  maintaining,  or  renewing  in 
any  manner,  directly  or  indirectly,  the 
conduct  alleged  herein  or  from  engaging  in 
any  other  c;ondnct,  comhination,  consjiiracy, 
agreement,  or  other  arrangement  having  the 
same  effect  as  the  alleged  violations  or  that 
otherwise  violates  Section  1  of  the  Sherman 
Act,  15  IJ.S.C.  §  1,  through  jirit;e  fixing  of 
chirojiractic  services,  or  collective 
negotiation  on  hehalf  of  comjieting 
indejiendent  chirojiractors  or  chirojiractor 
gronjis;  and 

ii.  directly  or  indirectly  comnumicating 
with  any  chirojiractor  or  jiayer  ahoni  any 
actual  or  jirojiosed  jiayer  contract; 

(c)  award  the  United  .States  its  costs  in  this 
action;  and 

(d)  award  such  other  and  further  relief, 
including  ecjnitahle  monetary  relief,  as  may 
he  ajijirojiriate  and  the  (’.onrt  deems  just  and 
jirojier. 

DATE:  lannarv  10.  2013 

For  Plaintiff  Unitiul  .States  of  America: 

/s/ 

Willaim  ).  Baer 

Assistdiil  Attnnun'  Gaiwial  AnIilnisI  Division 
Is/ 

Leslie  U.  Overton 
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Division 

Is/ 

Patricia  A.  Brink 

Director  of  Civil  Enforcement  Antitrust 
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Is/ 

Peter  j.  MiK;chetti 

Chief,  Litifiotion  I  Section  Antitrust  Division 
Is/ 

Ryan  M.  Kantor 

Assistant  Chief,  Litigation  /  Section  Antitrust 
Division 

Is/ 

Uathryn  1).  McUlanahan, 

OB  A  No.  t4fi5:i.  Assistant  United  States 
Attornev,  1 10  West  7th  Street.  .Suite  300. 
Talso.  Oklohoino  74110-1013.  Telephone 
(ODi)  302-2700.  Eocsiinile  (010)  .’iOO-7030. 

CO  thy.incclomdia  n@asdoj.gov 
Is/ 

Richard  Mosier,  jnlie  Tenney,  Kevin  Yeh. 


Attorneys  for  the  United  States.  Antitrust 
Division.  Litigation  I  Section.  United  St(des 
Department  of  justice.  430  I'ifth  Street  jVM'.. 
Suite  41 00.  Washington.  DC  20,530. 
Telephone:  (202)  307-0.50:5.  Eocsiinile:  (202) 
307-3002.  Bichard.Mosier@usdoj.gov 

IN  HIE  UNI  TED  S  I’A  TES  DISTRICF  COURT 
FOR  HIE  NORTHERN  DIS  TRICT  OF 
OKLAHOMA 

UNI  TED  .S'TA'TES  OF  AMERICA. 

Plaintiff. 

V. 

OKLAHOMA  .S  TA  TE  CHIROPRACTIC 
INDEPENDEN  T  PI  lYSICIANS 
AS.SOCIA'TION  and  LARRY  BRIDCES. 
Defendants. 

CASE  NO.  13-T;V-21-'TCK-TL\V 

COMPETI  TIVE  IMPACT  S  TATEMENT 

Plaintiff  United  .Stales  of  America, 
jinrsuant  to  .Section  2(h)  of  the  Antitrust 
Procedures  and  Penalties  Act  (“APPA”  or 
‘"Tiinney  Act”).  15  U..S.C.  ^  lR(h)-(h).  files 
this  Comjietitive  Imjiact  Statement  relating  to 
the  jirojiosed  Final  Indgment  suhmitted  for 
entry  in  this  civil  antitrust  jiroceeding. 

I.  NA  TURE  AND  PURPOSE  OF  THE 
PROCEEDING 

'The  United  .States  has  filed  a  i:ivil  antitrust 
(iomjilaint,  alleging  that  the  Oklahoma  .State 
Chirojiractic  Indejiendent  Phvsicians 
Association  (“OSCIPA”)  and  its  executive 
director,  Larry  Bridges,  violated  .Section  1  of 
the  .Sherman  Act.  15  U..S.C.  Sjl.  O.SCIPA  and 
Bridges  negotiated  at  least  seven  contracts 
with  Jiayers  '  that  set  jirices  for  chirojiractic 
services  on  hehalf  of  O.SCIPA’s  memhers. 

This  conduc;l  c;ansed  consumers  to  jiay 
higher  fees  for  chirojirat:tic  services. 

At  the  same  time  the  United  .States  filed 
the  Comjilaint.  the  United  States  filed  a 
.Stijinlation  and  jirojiosed  Final  Indgment, 
which  are  designed  to  eliminate  the 
anticompetitive  effects  of  the  Defendants' 
conduct.  Under  the  jirojiosed  Final 
Indgment.  which  is  exjilained  more  fully 
lielow.  Defendants  are  enjoined  from 
contracting  with  payers  on  liehalfof 
e:hirojiraclors  and  from  facilitating  joint 
contracting  among  c:hirojirac;tors. 

'The  United  .States  and  the  Defendants  have 
stijiulated  that  the  jirojiosed  Final  Indgment 
may  he  entered  after  conijiliance  with  the 
APPA,  unless  the  United  .States  withdraws  its 
consent.  Entry  of  the  jirojiosed  Final 
judgment  would  terminate  this  action,  excejit 
that  the  Court  would  retain  jurisdiction  to 
construe,  modify,  or  enforce  the  jirovisions  of 
the  Final  Indgment  and  to  jiimish  violations 
thereof. 

II.  DESCRIPTION  OF  EVEN  TS  GIVING  RISE 
TO  THE  ALLEGED  VIOLA  HON  OF 

AN  TTTRUST  LAWS 

A.  The  Defendants 

O.SCIPA  is  an  association  of  ajijiroximately 
351)  chirojiractors  many  of  whom  comjiete 


'  A  “Jiayer"  is  a  jierson  or  entity  that  jiurchases 
nr  jia  vs  for  all  or  jiarl  of  a  jihvsiiaaiTs  services  for 
itself  or  anv  otIuT  jier.son  and  includes,  lint  is  not 
limited  to.  individuals,  health  insurance 
comjianies.  health  maintenance  oiganizations. 
jireferred  jirovider  organizations,  and  emjiloyers. 
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willi  (uicli  otiior  in  llu;  sale  ol  (;liir()|)racti(: 
services.  (),S(3PA’s  inoinixirs  comprise 
approximatoly  4.'>  jionHait  ol  all  chiropractors 
])racticing  in  ()k.lalioina.  Dufhiuiant  Larry 
liridf’as  is  Ilia  b'saculiva  Diraclor  of OSdlPA. 

B.  Tlw  Allofiod  Violalions 

OSaiPA  and  Bridf^as  noj’olialod  contracis 
with  payors  on  lioliall Ol Cominain” 
cliiro|)ractors  llial  raised  prices  lo  consumers. 
Indaad,  OSCdPA  stalad  that  ana  of  its 
parposas  was  lo  "concrniratall  llu;  powor  of 
filsl  stato  chiropraclit:  physicians  into  one 
fironp.  l'hron}’h  OSdlPA.  a  chiropractor  can 
maintain  an  individual  practice  while 
assindatinf’  with  other  chiropractors  to 
increase  contract-ne^oliatin}i  power. " 

From  2004  lo  201 1.  OSdlPA  and  Brid}^es 
nef’otialed  at  Ituist  seven  contracts  with 
payers  that  set  the  jirices  and  other  terms  for 
all  ofOSaiPA  's  memhers  dealing’  with  those 
payers.  As  e.xecntive  director.  Bridges 
negotiaUul  tlu!S»!  i:onlracls  with  ])ayers  on 
hdiall Ol OSdPA's  memh(!rs.  and  Bridgcjs 
signed  stncral  ol  those  contracts  on 
O.Sdll’A's  hehall.  Those  payers  are:  Aetna, 
Ancillan'  dare  Services,  domnmnitv  dare, 
doventiy.  FirstI leallh.  dioixd  Health,  and 
Preferred  domnninity  dhoice.  In  these 
net’otialions.  Defendants  made  proposals 
and  counterproposals  lo  payers,  and 
accepted  and  rejected  offers,  wilhoni 
consul  line  OSdIPA's  physician  memhers 
n^earding  the  prices  that  they  would  accept. 
Additionally,  OSdIPA  entered  into  contracts 
with  pavers  on  behalf  of  all  memhers. 

Since  at  least  2004,  OSdIPA  has  reipiired 
that  each  chiropractor  joining  the  association 
enter  into  a  membership  agreement  that 
specifies  a  reimhnrsement  floor  that  the 
chiropractor  mast  accept:  prohibits  the 
chiropractor  from  offering  payers  incentives 
or  rebates  such  as  waiving  dednclihles  or  co¬ 
pays:  designates  OSdIPA  as  the  party  who 
will  contract  with  payers:  and  suspends  any 
existing  agreement  with  a  payer  lo  which  the 
chiropractor  is  a  party.  Upon  joining 
OSdIPA.  therefore,  a  chiropractor  explicitly 
gives  contracting  anihorily  to  OSdIPA  and 
immediately  charges  the  price  set  by  the 
association  for  its  several  contracts,  even  if 
the  chiropractor  already  had  an  individually 
negotiated  contract  with  that  paver. 
Defendants'  practice  of  negotiating  contracts 
on  behalf  of  OSdIPA's  members  increased 
prices  for  chiropractic  services  in  Oklahoma. 

Antitrust  law  treats  nakcul  agretanents 
among  comp(!titors  that  set  prices  as  i)er  se 
illegal.-  \Vh(!re  com])(!litors  economically 
integrate!  in  a  joint  venture,  howeweir.  suc:h 
agreuiiiuints.  il  niasonahlv  necessarv  to 
ac;complish  tlu!  procom])i!titive  l)(!nelits  ol 
lh(!  int(!gralion.  are  analyzed  under  tlu!  rule 
ol  reason.  *  Defendants'  negotiation  of 


’  S<h:  .Slatianent  8{H)(1 )  ol  the  1  .StiiliiiiKiiils  ol 
Antitrust  Knror(:(!nu!nt  Policy  in  Ihiallh  Care 
available  at  IUIp://wwiv.jaslice.go\’/alr//)ablic/ 
gnid(4ines/17f>l.hlni. 

•/</.  (tni1ln!r  (explaining  that  "In  accord  witli 
g(!neral  antitrust  principhes.  physician  network  joint 
veaitnrees  will  l)e  analvzied  under  the  ride  of  naison. 
and  will  not  Ix!  viewexl  as  [Xir  se  illegal,  if  the 
l>hvsicians'  int(!gration  through  tlxe  network  is 
likielv  to  imxluce  .signillcant  efficieencies  tliat  Ixeixefit 
consumers,  and  any  price  agnxanenis  (or  other 
agr(!ein(!nts  tlial  would  otluerwise  he  pea'  se  ilkegal) 


contracts  on  behalf  of  OSdIPA's  members 
was  not  ancillary  to  any  procom  pel  Hive 
purpose  o  f  OSdIPA  or  reasonably  necessary 
lo  achieve  any  efficiencies.  Other  than 
OSdIPA  members  who  are  part  of  the  same 
practice  groups.  OSdIPA  memhers  do  not 
share  any  financial  ri.sk  in  pioviding 
chinipraclic  services,  do  not  significantly 
collaborate  in  a  program  lo  monitor  and 
modify  their  clinical  practice  patterns  lo 
control  costs  or  ensure  (inalilv,  do  not 
integrate  their  delivery  of  care  to  patients, 
and  do  not  otherwise  integrate  their  activities 
lo  prodace  significant  efficiencies. 

III.  KXI'l.ANATlON  OF  TUF  I’ROPOSFl) 
FINAL  IIIIKJMKNT 

TIk!  pro|)o.s(!d  Final  )udgm(!nt  will  pr(!V(!nt 
the  nicurrence  of  the  violations  alhiged  in  tlu! 
(a)m|)laint  and  rcestore!  com|)(!tition  in  the 
sahi  of  chiropractic  servic(!s  in  Oklahoma. 
Section  IV  ol  the  i)ro])os(!d  Final  )udgmenl 
would  (!njoin  Dcil'endanls  from: 

(A)  ])roviding.  or  altem])ling  to  ])rovide. 
anv  s(!rvices  to  any  physician  nigarding  such 
physician's  actual,  possihle,  or  cont(!m|)lat(!d 
luigotiation  or  contracting  with  any  ])ayer.  or 
other  d(!alings  with  any  ])ay(!r.  (!xc(!pt  that 
Dcilendants  may  provide  crechiiitialing 
serviciis  *  and  utilization  niview  seirvices 

(B)  acting,  or  attem))ting  to  act.  in  a 
representative!  capeicitv.  including  eis  a 
ineesseengeer  or  in  dispute!  reesolution  (such  <is 
eirhitration).  for  iiny  |)hysician  with  anv 
|)iiy(!r.  e!XC(!i)t  that  Deefeendiints  may  jerovide! 
creuleeutialing  seuA'ices  and  utilizidion  reevieew 
seervicees: 

(O)  communiciitiug.  reeviewing,  or 
aiiidyzing.  or  alteemieting  to  commuidcate!. 
r(!vi(!W.  or  eimilyze!  with  or  for  ;my  physician. 
(!xce!])t  iis  ()ih(!rwis(!  edloweed.  about  (f )  that 
physician  s,  or  any  olheer  physician’s, 
neegotiating,  contnicting.  or  ])inticii)ating 
stcitus  with  any  ])ay(!r;  (2)  tluit  physician's,  or 
any  oth(!r  physician’s,  feeeis  or  reiimhurseemeent 
rat(!s:  or  (3)  any  pro|)os(!(l  or  actual  contract 
or  contract  teerm  hetweeen  <my  i)hysiciim  iiiid 
ciny  ]);iy(!r; 

(D)  facilitating  communication  or 
attempting  to  facilitate  communiciition. 
among  or  heetweeen  ])hysicians.  reigarding  any 
pro]K)s(!(l.  e;ont(!m|)lateel.  or  actual  contnict  or 
contractual  term  with  any  jeayeer.  including 
the!  iicceptahility  of  any  jerojeoseed. 
contemplated,  or  actual  contractual  teu'in. 
he!lw(!e!n  such  ])hysicians  and  ciny  ])ay(!r; 


hv  the!  n(!twork  |ihysi(:ians  are  resisonahiv  nexaissarv 
to  realize!  those!  eiinciencies." 

■*'rh(!  proposexl  Final  |iidg>n<!nl  dedines 
"(;r(!denlialing  services"  to  inesms  a  seirvice!  that 
r(!(:ognizes  and  .ilteisls  that  <i  |>ln’si(:iim  is  holh 
epiiilifieid  and  (:oinp(!l(!nt.  iind  dial  venifies  that  a 
physician  meeds  standards  as  determined  liv  an 
organization  hv  reviiiwing  sucli  items  as  the 
individual's  liceiuse.  (!X|x!ri(!nce.  certification, 
educiition.  training,  malpractice!  and  a(lv(!r.s(! 
clinical  occurninces.  clinical  judgment,  and 
character  hv  investigation  and  ohsen-vation. 

'•The  proposed  Final  ludgmeni  d(!fin(!s 
"Htili/.alion  Review  .Services"  lo  mean  a  service 
that  a  Defendant  pr()vid(!s  to  a  Paver  that  eslahlish(!s 
meichanisms  lo  monitor  and  control  utilization  of 
health  care:  .serviceis  and  that  is  designed  to  control 
costs  and  assure!  (juality  of  ceire!  hy  monitoring  over¬ 
utilization  of  health  care!  services,  provieleid  that 
such  meichanisms  are  neit  use!d  eir  ele!.signe!el  lo 
increiase  e.osls  eir  ulili/.atiem  eif  heuilth  care  seirvices. 


(F)  (!nt(!ring  iiito  or  einldrciug  any 
iigr(!(!m(!nl.  iirraiigeimonl.  uudetrsltindiug. 

|)lau.  program,  comhiuatiou,  or  c()iis])iracy 
with  iiiiy  jiiiveirs  or  physicians  lo  raise!, 
stiihilize!,  fix.  s(!t.  or  coordimite!  pric(!s  for 
physician  s(!rvi(:(!s.  or  fixing.  se!tliug,  or 
coordiuiiliug  any  te!rm  or  condition  retlaling 
lo  the!  iirovision  of  jiliysiciim  s(irvic(!s: 

(F'l  rexptiring  that  OSfdl’A  physiciiin 
meimheirs  neigolitilei  with  any  piiye!r  through 
OSfdl’A  or  olhetrwisei  reisiricling.  influ(!ne:ing. 
or  iill(!m])ling  lo  iid'lu(!nc(i  in  any  way  how 
OSfdl’A  jiliysiciitn  meimheirs  neigoliatei  with 
])aye!rs; 

{(1)  coordinating  or  communiceiting,  or 
iill(!m|)ting  to  coordinate!  or  communicate!, 
with  any  physician,  iihonl  any  reifusid  lo 
contract,  ihroiileineid  refusal  lo  contract, 
reicommeindalion  not  lo  iiaiiicipalei  or 
contract  with  any  jiayeir.  or  reicommeindalion 
lo  boycott,  on  any  jiroposeid  or  actual 
contract  or  contract  lorm  heilweiein  such 
physician  iind  emy  payeir: 

(11)  reisponding.  or  attempting  to  respond, 
lo  any  epieslion  or  reejuesi  initialed  hy  any 
payer  or  ]ihysician  relating  lo  (1)  a 
])hysician’s  negolietling.  contracting,  or 
piirlici])iiling  status  with  any  ijayer,  except 
thill  Defendants  imiy  inovide  credentiiiling 
seiA'ices  iind  uliliziiiion  review  services;  (2)  ii 
physiciiin's  fees  or  reimhursemeni  rates;  or 
(,'{)  iiny  iiroposeid  or  actual  contnict  or 
conlnicl  term  helween  any  physician  and  iiny 
(layer,  exce])!  lo  reifer  ii  jiiiyer  to  a  thirel-])iirly 
mes.senger'’  iind  otherwise  lo  slate  llnil  the 
l''inid  liidgment  (irohihils  any  additional 
resiionse;  iind 

(I)  tniining  or  educating,  or  iitlemiiling  lo 
Iniiii  or  educate,  <uiy  iihysician  in  any  ii.s|)(!(:t 
of  contracting  or  neigotiating  with  any  (liiyer. 
including,  hut  not  limited  to.  conlnictual 
langiiiige  iind  inleriireliilion  thereof, 
methodologies  of  iiiiymenl  or  reimhursemeni 
hv  iiny  (liiyer  for  such  (ihysician's  services, 
and  (lis(iul(!  resolution  such  as  arliitralion, 
ex(:(!(il  that  the  Defendanls  may.  (ireivided 
lh(!y  do  not  violate  other  (irohiliitions  of  the 
Final  liidgment.  (1)  s(i(!;ik  on  general  l(i(iics 
(including  contracting),  lint  onlv  when 
invited  to  do  so  as  (larl  of  a  regularly 
scheduled  medical  educatiouiil  seminar 
offering  continuing  nuHlical  education  credit; 
(2)  (iiihlish  articles  on  general  lo()ics 
(including  contracting)  in  a  reguliirly 
disseminated  newsletter;  and  (3)  (irovide 
education  to  (ihysicians  regarding  the 
regulatory  structure  (inclueling  legislative 
el(!vel(i(imenls)  of  workers’  (:(ini(i(!nsali(in, 
Medicaid,  and  Medicare.  (!XC(!(il  Meulicare 
Advantage. 


'•A  meisseingeir  is  a  peirseiii  eir  eiiitilv  llial  o|xiral(!s 
a  meisseingeir  meieleil.  which  is  an  arrangeimeint 
(leisigmiel  to  minimizei  tiui  costs  associaleiel  with  tliei 
contracting  (iroceiss  Ixitweiein  [laveirs  and  luialth-carei 
[irovieleirs.  Meisseingeir  mexleils  can  o[ieirate!  in  a 
Viirieity  eif  ways.  Feir  eixinn|ilei.  neitwork  (ireivieleirs 
mav  usei  em  ageint  eir  third  (leirtv  tei  conveiv  to 
purcliiiseirs  information  eilitaiiieid  indivieluiillv  from 
[irovielors  alxiut  thei  [iriceis  or  (iricei-reilateid  teirms 
tliiit  thei  [ireivieleirs  arei  willing  to  acceijit.  In  somei 
ca.seis.  thei  ageint  nieiy  convoy  to  thei  [irovielors  <ill 
contract  ofliirs  niiidei  hy  [lurchiisors.  and  oach 
[irovidor  them  makos  an  ind(!(iond(int.  nniliitonil 
docision  to  acco[it  or  rojoct  tho  contract  offors.  See 
.Statomont  ‘l((;)  of  tho  liMHi  .Statonuints  of  Antitrust 
Fnforcomont  Policy  in  Hoalth  Faro  avnilahle  at 
http:/ /www. instice.gov/aU7 public/giiidelines/ 
17fn.hUu. 
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As  iu)l(!d  al)()V(!,  Siiction  IV  ol  tlu!  Mnal 
)u(lgnu!iit  would  pcainil  Dcdciulanis  to 
jirovido  cnulunlialiiig  scrviccvs  and  iilili/ation 
rovi(!W  sorvicos.  (Irudunlialing  s(!rvi(:i!s  can 
provido  an  olTicicnil  and  cosl-nridclivt!  wav  to 
crodonlial  i)hysi(:ians.  Ulili/alion  rovitnv 
stM  vicos  can  provide;  a  inccluniisni  lo  monitor 
and  control  ntili/ation  ol  health  care; 
se;rvie;e;s,  e:onlre)l  e:e)sts.  iinel  iissnre;  eiinility  e;!’ 
e:iire;.  (ie)nse;epie;ntly.  the;  |)re)visie)n  e)rthe;se; 
se;rvie:e;s  e;e)idel  ])e)te;ntially  he;ne;lit  e;e)nsnnie;rs. 

With  liinile;el  e;xe:e;i)tie)ns.  Se;e:tie)n  V  e)l  the; 
pre)pe)se;el  Miiiil  )nelgme;nt  re;epnre;s 
ne;le;nelctnts  te;rininate;  all  piive;r  e:e)n(rae:ts  ;it 
the;  e;iirlie;r  e)l  (1 )  OStill’A’s  re;e;e;ipt  eel'  a 
paye;r’s  writte;n  re;e]ne;st  te;  te;rinin;ite;  its 
e:e)ntrae:t.  (2)  the;  e;inlie;st  le;rminiilie)n  date;. 
re;ne;w<il  elate;  (inedneling  ante)inalic:  re;ne;wal 
eliite;).  e)r  the;  annive;rsary  elate;  eef  sne:h  payor 
e:e)nlrae:t.  e)r  (3)  throe;  ine)nths  lre)in  the;  elate; 
the;  l•'inal  Jnelgmont  is  e;nte;re;el.  l''nrthe;rine)re;, 
the;  I'lnal  Inetgine;nl  iniinoeliate;ly  iuake;s  veeiet 
any  edanse;  in  a  ])re)viele;r  ;igre;e;me;nt  that 
elisalleews  a  ])hysie:iiin  ireein  e'.e)ntrae:ting 
inelivielmdly  with  a  Paye;r. 

.Se;e:tie)n  VI  eel  the;  pre)]K)se;el  Final  liidgnu;nt 
pe;rmils  l)e;re;nelanls  lo  e;ngage;  in  aedivilios 
that  fall  within  the;  sal'oly  zeene;  se;l  leath  in 
Sl<ile;nu;nt  fi  eefthe;  1990  State;ine;nls  e)f 
j\nlilrnsl  Fnle)re:e;ine;nl  Pe)lie:y  in  lloalth  (ieiro. 

4  I'niele;  l<e;g.  Re;)).  ((Xi)  *11  13,1.53.  Me)re;e)ve;r. 
neething  in  the;  ])re)i)e)se;el  Final  Jnelgmont 
|)re)hil)ils  the;  IJe;le;nel;nils  eer  O.SClFA’s 
ine;mhe;rs  irenn  cielve)e:ating  eer  elise.nssing.  in 
iie:e:e)relinie:e;  with  the;  eleeedrine;  e;slid)lishe;el  in 
luisturn  lUiilnxid  Pivsidiutls  ConUnvnev  \'. 
Noarr  Malar  Fraifilil,  Inc..  3().5  II. S.  127  (19()1) 
iinel  its  ])re)ge;nv,  le;gishitive;,  jnelieiiiil,  eir 
re;gnlate)ry  iiedieins,  eir  e)the;r  ge)ve;rnme;ntal 
|)olie:ie;s  eir  iiediems. 

'I’o  ])re)me)le;  eienniiliiinea;  with  the;  ele;e;re;e;. 
.Se;e:lie)n  VII  e)f  the;  ))re)])e)se;el  I'inal  jnelgine;nl 
ri;einire;s  that  De;le;nelanls  ))re)viele;  le)  lhe;ir 
moinhe;rs,  elire;e:le)rs.  e)ITie;e;r.s.  miinage;rs, 
agonts.  e;ni|)le)ye;e;s.  anel  re;])re;se;nt€ilive;s.  wlm 
|)re)viele;  eir  have;  jireivieloel.  eir  sn|)e;rvise;  eir 
liiive;  snpe;rvise;el  the;  i)re)visie)n  eif  se;rvie:e;s  te) 
])hysie:ians.  e:e)))ie;s  e)f  the;  I’inal  Jnelgine;nl  iinel 
this  Ce)m])e;tilivo  lm))act  Slalome;nt  anel  lei 
institute;  inoelianisms  lei  l'ae:ililate; 
e:e)in])lieine:e;.  t-'eir  a  |)e;rie)el  eif  te;n  ye;ars 
Ibllowing  the;  elate;  eif  oniry  eif  the;  Final 
jnelgmont,  the;  De;i'e;nelants  se;|)iirale;ly  must 
e:e;iiify  anmiiilly  tei  the;  llnile;el  Status  whothor 
the;y  have;  e:e)m|)lie;el  with  the;  |)re)visie)ns  eif 
the;  Final  jnelgmont. 

IV.  RFMFIJIKS  AVAILABLK  I’O  POTENTIAL 
PRIVA I E  LITIGANTS 

Se;e;lie)n  4  eif  the;  Gliiyle)!)  Ae:l.  15  II.S.G. 

§  15,  jireivielos  thill  any  |)e;rse)n  whei  has  he;e;n 
injnreeel  as  a  re;snll  eif  e;i)nehie:l  ])re)hihile;el  hy 
the;  antitrust  laws  imiy  bring  suit  in  foeloral 
e:onrt  tei  re;e:e)ve;r  lhre;e;  time;s  the;  elamage;s  the; 
|)e;rse)n  has  snffe;re;el.  iis  woll  as  exists  iinel 
reiaseinahle;  alteirneiys’  fe;e;s.  Entrv  eif  the; 
|ire)|)e)se;el  l'’ineil  jnelgmont  will  noithor  im))iiir 
neir  assist  the;  tiringing  eif  any  jirivate;  anlilrnst 
eliimage;  aediein.  Unelor  the;  jireivisiems  eif 
.Soediein  5(aj  eif  the;  Glaylein  Aed.  15  II..S.G. 
tjKija],  the;  jireijieisoel  I-’inal  jnelgme;nt  has  nei 
])rima  fae;ie;  offe;ed  in  any  snliseiqnont  |)rivale; 
lawsuit  that  may  he;  breinght  against 
De;fe;ndanls. 


V.  PROCEllDRES  AVAILABLE  FOR 
MODIFICATION  OF  THE  PROPOSED 
FINAL  IIJDGMENT 

'flu;  Unitoel  Sliite;s  iinel  I)e;fe;nelimts  liave; 
sli)inliile;el  Ihiil  the;  ])re)))e)se;el  Final  jneigmemi 
may  he;  e;nle;re;el  by  the;  ('.einri  iifle;r  e:e)m))liane:e; 
with  the;  iireivisieins  eif  the;  Al’PA.  i)reiviele;il 
that  the;  llniloel  .Slali;s  has  mil  wilhilniwn  its 
e:onse;nl.  'flu;  y\PPA  e.iinelitiems  e;nlry  n]iein 
ihoGonrI's  ele;le;rniiniilion  tliiil  the;  |)rei|iosi;il 
Fiiiiil  jnelgnu;nl  is  in  the;  inihlic  inte;re;sl. 

’flu;  Al’PA  jirovielos  a  ])i;rioel  eif  ill  toast 
sixty  eliiys  |)roe:i;eling  the;  e;ffoedive;  elate;  eif  the; 
l)re)|)e)se;el  l''inal  jnelgnu;nl  within  whiedi  any 
jieirsein  may  sniimil  tei  the;  llnite;el  .State;s 
writte;n  eximmonis  re;giireling  the;  ])re)iie)se;d 
l■’inal  jnelgmont.  Anv  ])e;rsein  whei  wishos  lei 
ex)mnu;nl  sheinlel  elei  sei  within  sixty  elays  eif 
the;  elate;  eif  iinliliexiliein  eif  this  Geimiiotilive; 
Im|)aed  Slale;nu;nt  in  the;  Fi;de;ral  Register,  eir 
the;  last  elate;  eif  iinhliexiliein  in  a  ne;ws|)ai)e;r 
eif  the;  summary  eif  this  (x)m))e;litive;  Imjiiied 
.Slate;me;nt.  whiediovor  is  lator.  All  eximmonts 
re;ex;ive;el  elnring  this  jieirieiel  will  he; 
ix)nsiele;re;el  hy  the;  lJnite;el  Slale;s  De;paidnu:nl 
eif  jnstiex;,  whiedi  roniains  froe;  to  withelraw  its 
exinseint  to  the;  |)ro|ie)si;el  t-’inal  jneignioni  at 
any  lime;  hoforo  the;  GonrI's  entry  of 
jnelgnu;nt.  'flu;  e.eininu;nts  anel  the;  re;.s|ie)n.se;  eif 
the;  lhiite;el  Slates  will  he;  file;el  with  Itu;  Geinrt. 
In  aelelitiem.  eximmonts  will  he;  ])e)sle;el  ein  the; 

II. S.  De;|)iirlnu;nt  eif  jnstiex;.  AntitrnsI 
Divisiein’s  Inlornot  we;hsile;.  iinel.  nnelor 
exirtiiin  e:ire:nni.slimex;s,  |)nl)lishe;el  in  the; 
Federal  Register.  \Vrilte;n  eximmeenls  sheinlel 
he;  snhniitle;el  tei:  Pe;le;r  j.  Mnexdu;tli.  Ghie;!'. 
I.iligatieni  1  Se;edie)n,  Antiirnst  Divisiein. 
llnite;el  Sliite;s  f)e;])arlnu;nl  eif  jnsliex;.  451) 

Fifth  Slre;e;l.  NW.,  Suite;  4109.  Washinglem. 

DG  20530. 

'flu;  i)re)|)e)se;el  l•'inid  jnelgnu;nl  ])re)viele;s  that 
the;  GeinrI  re;tains  jnriseliediein  eivor  this  aediem. 
anel  iho  |)iirlie;s  iiiiiy  a|i])ly  tei  the;  GeinrI  feir 
any  eirele;!'  ne;ex;ssary  or  a])|ire)])riiite;  feir  the; 
meielifiexiliein,  inle;r|ire;lalie)n,  eir  e;nfe)rex;nu;nl 
eif  the;  l''inal  jnelgmont. 

VI.  AL  fERNATIVES  TO  THE  PROPOSED 
FINAL  JUDGMENT 

'flu;  L!nile;el  ,Stiite;s  ex)nsiele;re;el.  as  an 
alte;rniilive;  tei  the;  |ire)]ie)se;el  Final  jiielgmont. 
a  full  trial  ein  the;  me;rits  against  De;fe;nelants. 
'flu;  llnile;el  Slalos  is  satisfie;el,  heiwovor,  that 
Iho  relief  in  the;  ))re)i)e)se;el  I'  inal  jnelgmont 
will  )ire;ve;iil  the;  re;e:nrre;nex;  eif  vieilalions 
alle;g(;el  in  the;  Ge)ni|)laint  anel  |)re;se;rve; 
exiniiiolitiein  feir  )iaye;rs  anel  exinsnmors  eif 
ediire)|iriiedie;  sorviexis  in  Okliiheinia.  'finis,  the; 
lirojiosoel  Final  jnelgmont  weinlel  iiediie;ve;  id  I 
eir  snlistantially  idl  eif  the;  re;lie;f  that  the; 
llnite;el  ,Stiite;s  weinlel  have;  e)l)tiiine;el  Ihreuigh 
liligatiein,  wliile;  iiveiieling  the;  time;,  e;x|ie;nse;, 
anel  nnex;rtiiintv  eif  a  hill  trial  em  the;  merits 
eif  the;  Geini|)liiint. 

VIE  S'fANDARD  OF  REVIEW  UNDER  THE 
APPA  FOR  THE  PROPOSED  FINAL 
JGDfiMENT 

'flu;  Glaylein  Aed.  as  imu;nele;el  hy  the;  APPA, 
re;e)nire;s  that  |ire)|)e)se;el  ex)nse;nl  jnelgme;nls  in 
iintilrnsl  e:ase;s  lireinghi  liy  the;  llnile;el  .Stiite;s 
he;  snl)je;ed  lei  ii  sixly-elay  exinmie;nl  iiorieiel. 
iiftor  whiedi  the;  exinrt  shall  iloleirmino 
whothor  entry  of  the;  ])re)|ie)se;el  Final 
jnelgmont  ‘‘is  in  the;  iinlilie;  inte;re;sl.”  15 
U.S.G.  S  19(<!)(1)-  hi  making  that 


ilolormination,  the;  exinrt,  in  iiexxireliiiux;  with 
the;  stiitnte;  as  anie;nele;el  in  2004.  is  reiepiiroel 
tei  exmsielor; 

(Aj  the;  ex)m])e;titive;  inqiiud  eif  siiedi 
jnelgmont.  inedneling  teirmination  eif  alleigoel 
vieiliitieins.  iireivisieins  feir  onfeire.onumt  anel 
nuielifiexiliein,  einriiliein  eif  reiliof  seinghi, 
iinlie:i|iiile;el  e;ffe;eds  eif  alleirnativo  re;nu;elie;s 
aednally  exinsiele;re;el,  wheithor  its  terms  are; 
iimliigneins,  anel  any  eilhe;r  ex)ni)ie;tilive; 
exinsiele;riitieins  lioaring  n|)ein  the;  iule;e]nae:v  eif 
snedi  jnelgmont  that  the;  exinri  eleioms 
iu;e.e;s.siiry  lei  a  eloleirminaliein  eif  whe;llu;r  tlie; 
exinsemi  jneignumt  is  in  the;  jinlilie:  inteirost; 
iinel 

(Bj  the;  in)|)aed  eif  entry  eif  snedi  jnelgmi;nt 
11)1011  exi!ii))e;tiliein  in  Iho  rolovani  niarkot  or 
markeits.  iqiein  Iho  )inhlie:  gonorally  anel 
inelivielnals  alleging  s)ie;edfie:  injury  freim  the; 
vieiliitieins  se;t  feirth  in  the;  exinqiliiint 
inedneling  exinsieloratiein  eif  the;  ))nlilie:  liemofit. 
if  any.  lei  he;  ele;rive;et  freini  a  eh;le;rniinatiein  eif 
the;  issues  at  trial. 

15  II..S.G.  §  l()(e;J(l  )(Aj  &  (Bj.  In  (xinsiele;ring 
those;  statnteiry  faedeirs.  the;  exinri's  ine)niry  is 
noex;ssarily  a  liniitoel  eine;  as  the;  ge)ve;rnme;nt 
is  e;ntitle;el  tei  “hreiael  eliseirotiein  lei  settle;  with 
the;  ele;fe;nelanl  witliin  the;  ri;aedu;s  eif  the; 

)inlilie:  inle;re;st.”  United  Stales  v.  .Micrasaft 
Carp..  50  F.3el  1448.  1401  (D.G.  Gir.  1995); 
see  generally  United  Stales  v.  SliC 
Cannnc'ns.  Inc.,  489  F.  Sn)i)i.  2el  1  (D.D.G. 
2007j  (iissossing  )intilie:-inle;re;sl  slanelarel 
inuleir  the;  'fnnne;v  Aedj;  United  Stales  v. 

Inllev  X’.V./S.A..  '2009  -2  'fraele;  Gas.  ((Xd  Ij 
II  70.730,  2009  ll.S.  Hist.  I.EXIS  84787,  No. 
08-1905  (jRj.  at  *3  (D.D.G.  .Ang.  11.  2009] 
(lulling  lliiil  the;  exinri's  re;vie;w  eif  a  exinsonl 
jnelgiiuint  is  liniileiel  anel  einly  ine)nire;s  "inlei 
whe;lhe;r  the;  geive;rnnu;nt's  ele;le;rniiniiliein  that 
the;  )irei)ieise;el  re;nu;elie;s  will  exire;  the;  iinlitrnst 
vieiliitieins  iille;ge;el  in  the;  exini))liiinl  was 
reiaseinalile;.  anel  wheilhor  the;  nioediiinisms  to 
onfeirex;  the;  final  jnelgmont  iire;  ede;ar  iinel 
managoatilo."].' 

As  the;  llnite;el  Stiitos  Geinrt  eif  A))))e;als  feir 
the;  Distried  of  Geilnmhia  Gire.nil  has  he;lel.  ii 
exinrt  exinsieleirs  nnelor  the;  APPA.  iiniemg 
either  things,  the;  re;latieinshi)i  lie;twe;e;n  the; 
re;me;ely  soexiroel  anel  the;  spoedfic:  alle;gatieins 
sot  feirth  in  the;  Unitoel  States'  exim)ilaint, 
whe;the;r  the;  ele;e:re;e;  is  snffiedontly  edoar, 
whothor  e;nfeirex;nu;nt  me;ediimisms  are; 
snffiede;nt.  iinel  whothor  Iho  eli;e:re;e;  may 
)ieisitive;ly  harm  thirel  )iartie;.s.  See  .Micrasaft, 
50  l'’.3el  at  1458-02.  With  re;s)ie;ed  tei  the; 
aele;i)nae'.y  of  the;  relief  se;e:nre;el  by  the;  ele;e:roe;. 
a  exinrl  may  mil  "engage;  in  iin  nnre;striede;el 
e;viilnatiein  eif  what  re;lie;f  weinlel  host  serve;  the; 
))nhlie:."  United  Slates  II\’S  Inc,,  858  I'’.2el 
450.  402  (9lh  Gir.  1<)88)  (eating  United  Stales 
V.  Ilechtel  Carp.,  048  l‘'.2el  000,  000  (9lh  Gir. 
1981]};  see  (dsa  .Micrasaft,  50  l''.3el  at  1400- 
02;  InBev,  2009  ll.S.  Dist.  LEXIS  84787.  at  *3; 
United  Stales  i'.  Alcoa,  Inc,,  152  I*'.  .Sn)))i.  2el 
37.  40  (D.D.G.  2001}.  Geinris  have;  hole!  Iluil; 


^'1  lu;  2004  iinu;iieliiH;nts  siilistitiiloel  “sliiill"  tor 
"mav"  in  clinxding  roliiviinl  liiedeirs  leirexiiirls  lei 
e:i)iisieli;r  anil  iiinoiuloel  tiu;  list  of  faedeirs  tei  feicxis  on 
e:(iin))i;tiliv(:  exinsielnnitions  iinel  lei  iielelross 
)i(ite;ntiallv  ainliigueiiis  juelgine;nt  torins.  Compare  15 
ll.S.C;.  (?  l(i((;)  (2004).  with  15  U.S.C.  §  10((;)(1 ) 
(2001)):  see  also  SBC  Cammc'ns.  480  F.  .Sii)i)i.  2el  at 
11  (exinedneting  Iluil  Itu;  2004  iinu;nelnu;nls  ■■iiH'e;ede;il 
inininiiil  ediimg(;s"  lei  Tunnov  Aed  reiviow). 
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Itjlu;  hiilancing  ot  coinjMtting  social  and 
p()litic;al  inlorosls  al'i(!clod  t)v  a  i)roposi!d 
aiititi'iist  cons(Mit  diHa'in;  nuisl  l)o  l(dt,  in  (ho 
first  instanco.  to  iIh;  discrolion  of  tlu! 

Attoriioy  (lonoral.  Tho  court's  rolo  in 
protoctin}>  tho  jnihlic  intcirost  is  ono  of 
insuring  tliat  tlio  govornmont  has  not 
hroacliod  its  duty  to  tlio  pul)lic  in  consonting 
to  (Ini  (hic.nuc  'I’lni  court  is  rorpiirod  to 
dotoriniiu!  not  wliotlua'  a  partiiadar  docroi;  is 
tlio  ono  (hat  will  host  sorvo  sociotv,  hut 
whothor  tho  sottloniont  is  "williiii  lha  roaches 
ai  tho  piihlio  inlorost."  Moro  olahorato 
nKpiiroinonts  might  undorniino  (ho 
offocMivonoss  of  antitrust  onforcomont  hy 
consont  docroo. 

Bochlol.  Ii48  I-'. 2d  at  (ititi  (omphasis  addod) 
(citations  omittod).**  In  dotorinining  whothor 
a  |)roj)osod  sottloniont  is  in  tho  public 
inlorost.  a  district  court  ■  niiisl  accxird 
doforonco  to  tho  govern inont's  prodictions 
about  tho  officacy  of  its  roniodios,  and  may 
not  nupiiro  that  (ho  romodios  jiorfoctly  match 
tho  allogod  violations."  SIUJ  (Jonime'ns,  489 
F.  .Supp.  2d  at  17:  soo  also  MicrosafI,  ah  F.3d 
at  14()1  (noting  tho  nood  for  courts  to  ho 
"doforontial  to  tho  govornmont’s  jirodictions 
as  to  tho  offoci  of  (ho  proposed  romodios"); 
Itniloci  Slalos  v.  Archor-Daniols-Midland  (ak. 
'ITl  F.  .Sujij).  2d  1.  (>  (D.n.Ci.  21)08)  (noting 
that  tho  court  should  grant  duo  respect  to  the 
United  .Stales'  "|)rodiction  as  to  (ho  offoct  of 
])roposod  roniodios.  its  porcoiition  of  the 
market  strncluro.  and  its  views  of  the  nainro 
of  (ho  case"). 

Courts  have  greater  floxihility  in  a]i|)roving 
proposed  c:onsonl  decrees  than  in  crafting 
their  own  decrees  following  a  finding  of 
liability  in  a  litigated  nialtor.  "|A|  jiroposod 
docroo  must  ho  ajiiirovod  oven  if  it  falls  short 
of  (ho  remedy  tho  court  would  im|)oso  on  its 
own.  as  long  as  it  falls  within  (ho  range  of 
accoptahilitv  or  is  'within  the  roaches  of 
public  inlorost.'"  Vnilod  Slalos  r.  Am.  Tol. 
fr  Tol.  Co..  .T.'j2  F.  .Siij)]!.  181.  1.51  (ll.ll.C. 
1!)H2)  (citations  omitted)  (quoting  I’liilod 
Stales  V.  Ciillotto  Ca.,  40(>  F.  Sn|i]).  718.  71(i 
(D.  Mass.  1975)).  affd  fud)  nam.  Maryland  v. 
Vnilod  Slates.  4(>()  U.S.  1001  (19a8):’.soo  rd.so 
Vnilod  Stales  v.  Alcan  Ahnninnni  Ltd.,  005 
F.  .Snj)|).  019,  022  (W.D.  Ky.  1985)  (ajqiroving 
tho  consont  doc:roo  oven  though  tho  court 
would  have  im])osod  a  greater  romodv).  To 
moot  this  standard,  the  United  .States  "nood 
only  provide  a  factual  basis  for  conc;luding 
that  tho  sottlomonts  are  roasonahly  adequate 
nimodios  for  (ho  allogod  harms."  SIIV 
Vamme  ns.  489  F.  Siqip.  2d  at  17. 

Moreover,  tho  court's  rolo  under  tho  AFFA 
is  limitod  to  reviewing  the  remedy  in 
relationship  to  the  violations  that  tho  United 
.Stales  has  allogod  in  its  conqilaint.  and  does 
not  aulhori/.o  tho  court  to  "construct  |ils| 
own  hy|)o(hotical  case  and  then  evaluate  tho 


“Cf.  H\S.  8.58  F.2d  at  4I>4  (lioldiiig  tluit  the 
coiirl’s  "ultiinalo  aiiliiorilv  undi^r  the  |,\I’I’A|  is 
liiiiilod  to  approving  or  disapproving  tho  consont 
diicriH!");  I  ’nilucl  Slali-s  v.  (•illollo  (a)..  4l)()  F.  .Supp. 
7i:i.  7I(>  (I).  Mass.  197.5)  (noting  that,  in  this  way. 
tlio  court  is  conslraiiutd  to  "look  at  the  overall 
picture  not  liyp(!rcrilii:ally.  nor  with  a  inicroscopi;. 
lint  with  an  artist's  reducing  glass"):  soo  <’onorally 
Microsoft.  F.:id  at  14()1  (disi:ussing  wliethiir  "tlu! 
nanedies  lohtained  in  the  decree  are)  so 
incon.sonani  with  the  allegations  charged  as  to  fall 
outside  of  the  ‘reaches  of  the  puhlic  interest'  "). 


docroo  against  that  case."  .Micrasofl,  5()  F.8d 
at  145‘):  soo  (dso  Inliov.  2009  U..S.  Disl.  l.FXI.S 
84787.  at  *20  ("the  'public  interest'  is  not  to 
ho  measured  hy  comparing  tho  violations 
allogod  in  tho  coni|ilainl  against  those  the 
court  hobovos  could  have,  or  oven  should 
have,  hoon  allogod").  because  the  “court's 
authority  to  review  tho  docroo  doiionds 
entirely  on  tho  govornmont's  exorcising  its 
prosecutorial  discrolion  by  bringing  a  case  in 
tho  first  ))laco,"  it  follows  (hat  "tho  court  is 
onlv  authorized  to  review  (ho  docroo  itself," 
and  not  to  “offoctivoly  redraft  the  comiilaini" 
to  impiiro  into  other  mallors  that  the  United 
.States  did  not  ]nirsuo.  Microsoft.  5()  F.8d  at 
1459-()().  As  the  United  Slates  District  ('.ourt 
for  the  District  of  ('.olumhia  confirniod  in  Slid 
Voinmnnicalions.  courts  “cannot  look 
hoyond  the  conqilaint  in  making  tho  public 
interest  dolorminalion  unless  the  complaint 
is  drafted  so  narrowly  as  to  make  a  moc:kory 
of  judicial  iiowor."  Slid  Vonnnc'ns.  489  F. 
Supj).  2d  at  15. 

In  its  2004  amendments.  Congress  made 
clear  its  intent  to  preserve  the  practical 
henefits  of  using  consent  decrees  in  antitrust 
enforcement,  adding  the  unambiguous 
instruction  that  "Injolhing  in  this  section 
shall  he  construed  to  retpiire  the  court  to 
conduct  an  evidentiary  hearing  or  to  reiiuire 
(he  court  to  permit  anyone  to  intervene."  15 
IK.S.C;.  S1()(e)(2).  This  language  effecluales 
what  Congress  intended  when  it  enacted  the 
Tunney  Act  in  1974.  As  .Senator  Tunney 
ex|)lained:  "|tlhe  court  is  nowhere  compelled 
to  go  to  trial  or  to  engage  in  extended 
jiroceedings  which  might  have  (he  effect  of 
vitiating  the  benefits  of  jirompt  and  less 
costly  settlement  through  the  consent  decree 
jirocess."  119  (long.  Kec.  24.5!)8  (1978) 
(statement  of  .Senator  Tunney).  Rather,  the 
])rocedure  for  the  puhlic-inleresl 
delerminalion  is  left  to  the  discretion  of  the 
court,  with  the  recognition  that  (he  court's 
"scope  of  review  remains  sharply  proscribed 
by  ])recedenl  and  (he  nature  of  Tunney  Act 
])roceedings."  SBV  Vonnnc'ns.  489  F.  Suj)|). 
2d  at  11.'* 

VIII.  Di: THRMINA  TIVK  DOCUMFN  I'S 

There  are  no  determinative  materials  or 
documents  within  (he  meaning  of  the  AFFA 
that  were  considered  by  the  United  States  in 
formulating  the  proposed  Final  )udgment. 
Dated:  )anuary  10.  2018 
Respectfully  suhmilted, 

RICHARD  MOSIFR. 

(D.V.  Bar  No.  4924111)],  AnIilrnsI  Division. 
Vnilod  Stales  Dopartmont  of  Jnstico.  450 

"  Soo  I  ’nitod  Slolirs  v.  linova  Corp..  107  F.  .Supp. 
2(1  10.  17  (D.D.C.  2000)  (neling  that  llu;  "Tunney 
Act  expresslv  allows  tho  court  to  make  its  |)ul)lic 
intonisl  (l(;t(!rniination  on  tlu!  basis  of  the 
coin|H;tilivo  impact  slatoinont  and  rospon.so  to 
comnuaits  alone");  UniUul  Slolos  v.  .Mid-Ani. 
Dairvmon.  Inc..  1!)77-1  Tradi;  Cas.  (CCM)  1|  (il..''>08. 
at  71.980  (W.l).  Mo.  1977)  ("Absent  a  showing  of 
corrn|)t  failure  of  the  gov(!rinnen(  to  di.scbarge  its 
duty,  the  Court,  in  making  its  public  interest 
finding,  should  *  *  *  carefully  consider  the 
explanations  of  tlu!  government  in  the  competitive 
impact  statement  and  its  responses  to  comments  in 
ord(!r  to  determine  whether  those  explanations  are 
reasonable  under  the  circumstances."):  .S.  Rep.  No. 
98-298  at  0  (1978)  ("When!  the  puhlic  inter(;st  can 
he  meaningfully  evaluated  simply  on  th((  basis  of 
hrieds  and  oral  arguments,  that  is  (he  approach  that 
should  he  utilized."). 


Fifth  Street  .WV..  Snilo  4100.  \\’ashin<>lon.  DC 
20530.  Telephone:  {202]  307-0505. 

Facsimile:  1202]  307-5002.  Email: 
Bichard..\Iosiei’@nsdoj.iiov. 

IN  TIIK  UNI  TFI)  S  TATFS  DIS I  RICT  COUR  T 
FOR  Till'  NOR'TIIFRN  DIS  TRICT  OF 
OKLAHOMA 

UNTTFD  .S  TA  TFS  OF  AMFRICA. 

Plaintiff. 

V. 

OKLAHOMA  S  I  A  TF  CHlROFRAC'l'IC 
INDFFKNDEN  T  FHYSICIANS 
AS.SOCLVnON  and  LARRY  M.  bRlDCFS. 
Defendants. 

CASE  NO.  18-CV-21-  rCK-  rL\V 
FINAL  JUDCMEN  T 

WHEREA.S,  Flaiuliff,  tlu;  United  .Stales  of 
America,  filed  its  Complaint  on  )anuary  10. 
2018.  alleging  that  Defendants  Oklahoma 
.State  Chiropractors  Independent  Fhysician's 
Associiilion  ("Dehtndanl  O.SCIFA"  or 
"OSCIFA")  and  Liirry  M.  bridgtts 
(“Defendant  bridges")  (collectively 
"Dtd’emhmts"  and  each  individuallv  :i 
"Dtdendiint")  jiarlicipated  in  conduct  in 
violiition  of  S(!ction  1  of  (he  .Sherman  Act.  <is 
iimended.  15  U..S.C.  §  1 .  and  Flaintiffand 
Dehmdcints  have  consenitid  to  the  entry  of 
this  Fin.il  )udgmen(  without  trial  or 
iidjudication  of  <my  issue  of  lacl  or  law: 

AND  WHEREA.S,  this  Final  )udgmenl  dotis 
not  constitute  anv  admission  hv  the 
Defendants  that  (he  law  has  been  violated  or 
of  any  issue  of  fact  or  law.  other  than  the 
jurisdictional  facts  idleged  in  the;  Complaint 
are  true; 

AND  WHI'iREA.S.  the  essence  of  this  Final 
judgment  is  to  reslon;  competition,  as  alleged 
in  the  Conqilaint,  and  to  restrain  the 
Defendants  from  iiarlicijiating  in  any 
unlawful  consiiiracy  to  increase  fees  for 
Fhvsician  services  orhovcoll  Favers; 

AND  WHEREA.S.  (he  llniled  .States 
nupiires  the  Defendants  to  he  enjoined  from 
rendering  serviccis  to,  or  rejiresenling,  anv 
Fhvsician  ])erlaining  to  such  Fhysician's 
dealing  with  any  Fayer,  for  the  purpose  of 
preventing  future  violations  of  .Section  1  of 
the  Sherman  Act; 

AND  WHERE.A.S,  Defendants  agree  to  he 
hound  by  (he  ]n'ovisions  of  this  Final 
ludgmeni  pending  its  a))])roval  hv  (he  Court; 

AND  WHEREA.S.  Flaintiff  re(]uire.s 
Defendants  to  agree  to  undertake  certain 
actions  and  red'rain  from  certain  conduct  for 
the  |)ur])ose  of  remedying  the  loss  of 
conqielilion  alleged  in  the  Complaint; 

AND  WHEREA.S.  Defendants  have 
r(q)resenled  to  (he  United  .States  that  the 
actions  and  conduct  restrictions  can  and  will 
he  undertaken  and  that  tluiy  will  later  rai.se 
no  claim  of  hardshi])  or  difficultv  as  grounds 
for  asking  the  Court  to  modify  any  of  the 
provisions  contained  below; 

NOW  THEREFORE,  before  anv  teslimonv 
is  taken,  without  trial  or  adjudication  of  any 
issue  of  law  or  fact,  and  iqion  consent  of 
Flaintiffand  the  Didendants.  it  is  ORDERED, 
ADjUDCED  AND  DECREED: 

1.  JURISDICTION 

This  Court  has  jurisdiction  over  tho  subject 
matter  of,  and  each  of  (he  jjarties  to.  this 
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action.  'Ilu!  (',oin])lainl  stato.s  a  claim  njion 
wliicli  rclici  may  l)i;  ”i’anl(Hl  against  tlin 
I)(;l(!n(lants  imdor  .Siuition  1  oi  tin;  .Sliorman 
Act,  as  aimmdcd,  15  IJ.S.d.  SI. 

II.  DEFINri  lONS 

As  ns(!d  in  tliis  Mnal  Indgmcnt: 

(A)  "(iomimmicaln"  means  to  discuss. 
disclos(!,  Iranslcr.  disseminate,  or  excliangt; 
inidrmation  or  opinion,  rormally  or 
inidrmally,  directly  or  indirectly,  in  any 
manner; 

(8)  “tiredentialing  .Scn  vicijs"  nuians  a 
service;  that  recognizes  and  attests  that  a 
])hysician  is  both  (inaliti(;d  and  comp(;tent, 
and  that  V(;rines  that  a  physician  meets 
standards  as  determin(;d  hy  an  organization 
hy  reviewing  snch  items  as  tin;  individual’s 
license;.  e;x])e;rie;ne:e;,  e;e;rtiiu;atie)n,  e;eliie;atie)n. 
training.  m;dprae:tie;e;  anel  aeive;rse;  e:linie:al 
e)e:eairre;ne:e;s,  e:iinic:al  jiielgme;nt.  anel  e:harae:te;r 
hv  investigation  anel  e)hse;rv;itie)n: 

'  ((’,)  ••De;le;ndant  O.SCIPA"  eer  “OSCIPA" 
me;ans  the;  Oklaheema  .State;  Chire)])rae:te)rs 
lnele;])e;nele;nt  Phy.sie:i:ms  Asse)e:iatie)n.  a 
e:ori)e)nitie)n  nneler  the;  hews  e;!' Oklaheema:  its 
seie;e:e;sse)rs,  eissigns,  suhsieliaries.  elivisieens. 
greenirs,  partnerships,  je)int  ve;ntnre;s.  emel  e;ae;h 
e;ntily  eever  whie;h  it  has  e:e)ntre)l;  iinel  their 
elire;e;te)rs.  e)irie:e;rs,  mimage;rs.  agents. 
re;pre;se;ntative;s,  anel  e;mple)ye;e;s; 

(D)  “De;ie;neiant  Hridges”  me;ans  l.eirrv  M. 
I}rielge;s.  De;t’e;nelant  O.SCilPA’s  e;xe;e:ntive; 
elire;e;te)r: 

(E)  "De;re;neiants"  me;im  De;te;nelant  O.SCilPA 
anel  De;ienelant  Hrielges: 

(1'')  “Me;sse;nge;r”  me;ans.  in  reehitiem  te;  the; 
l)e;re;nelimts.  (;e)mnumie;ating  te;  a  Peiyer  any 
inleermatiem  the;  De;fe;nei<mts  have;  re;e:e;ive;el 
Ire)!!!  a  Physie:ian.  eer  Cie)nmumie:ating  te;  iinv 
Physieaan  any  inleerimitie)!!  the;  De;re;nehmts 
re;e:e;ive;  Ireem  iiny  Paye;r: 

((I)  “Particiireiting  Pre)vieie;r  Agre;e;me;nl” 
me;ans  a  e:e)ntrae:t  e;nte;re;el  inte;  hy  a  Physie:ian 
with  O.SCilPA  allenving  the;  Physieaan  te; 
|)iirtie;i])ate;  in  O.SCilPA's  lnele;])e;nele;nt 
I’hysie:ians  Asse)e:iatie)n; 

(II)  “Paye;r”  means  any  Pe;rse)n  that 
])nre:hase;s  e)r  peiys  leer  iill  e)r  ])art  e)l'a 
Phvsie.'iiin's  .servie:e;s  le)!'  itsell  err  any  erther 
Persern  anel  inc:liiele;s.  but  is  not  limiteel  to. 
inelivieluals.  health  insnranex;  e:e)m])anie;s. 
health  mainte;nane;e;  errganizatiejiis.  ]ne;fe;rre;d 
])re)viele;r  eerganizatiems,  anel  e;mi)le)ye;rs; 

(1)  “Piiye;r  Ce)ntr€ie;t"  means  a  e;ontrae:t 
e;nte;re;el  inte;  hv  a  P;iye;r  with  O.S(ilPA  that 
se;t.s  the;  |)rie:es  and  prie;e;-re;late;el  terms 
he;twe;e;n  OSCilPA’s  Physienan  me;mhe;r.s  anel 
the;  Paye;r: 

(I)  “Pe;rse)n'’  me;an.s  any  natural  person. 
e:e)r]}e)ratiem.  linn,  e;e)m|)any.  serle 
]ire)])rie;te)rship,  |)<irtne;rshij).  jerint  ve;ntnre;, 
asseK;ialie)n,  institute;,  ge)ve;rnme;ntal  emit.  e)r 
e)the;r  le;g€d  e;ntity; 

(K)  “Phy.sic;ian”  me;ans  ii  ele)e:te)r  e)f 
eliirerpraeitie;  me;elie:ine;  (D.(i.),  a  eie)e:te)r  e)i 
alle)]);ithie:  me;elie:ine;  (M.D.).  err  any  e)the;r 
prae:titie)ne;r  e;!  e:hire)])rae:tie;.  alle)|)<ithie:,  or 
e)the;r  meelie.ine: 

(L)  “Thirel-Party  Me;sse;nge;r"  meems  a 
Persem  erther  them  De;lenel:mts  that  nse;s  a 
“me;sse;nge;r  inoele;!”  as  set  lerrth  in  .Statement 
!)(Ci)  erf  the;  1990  .State:me;nts  e)l  Antitrust 
Enre)re:e;me;nt  Pe)lie;y  in  lle;alth  (iare;.  4  Tniele; 
Re;g.  Re;p  (CXi)  *11  13,153,  prendeleel  tlnit  the; 
messenger  moelel  eleres  ne)t  e:re;ate  or  lae:ilitate; 


an  agre;e;me;nt  amerng  e:e)mpe;tite)rs  e)n  prie;e;s  err 
l)rie:e;-re;late;el  te;rms; 

(M)  “Utilizatie)!!  Re;vie;w  .Se;rvie:e;s"  me;cms  a 
se;rvie:e;  that  ii  I5e;le;nel:int  pre)viele;.s  te;  a  P;ive;r 
thiit  e;stiihlishe;s  nu;e:himisms  te;  meniite)]'  iinel 
eiemtreil  ntilizatiem  eil  he;alth  e:are;  se;rvie:e;s  iinel 
thill  is  elesigne;il  to  i:ontrol  e:e)sls  iinel  assure; 
epiality  eil'e-.ai’e  hv  memiteiring  e)ve;r-nliliziitiem 
eil' health  e:iire;  se;rvie:e;s.  pre)viele;el  that  siie:h 
me;e:himisnis  iire;  iieil  iise;el  eir  ele;signe;el  lei 
ine;re;iise;  exists  eir  nliliziiliem  e)rhe;iillh  e:are; 
se;rvie:e;s. 

III.  APPLICABILITY 

This  l-'inal  )nelgme;nl  ii])])lie;s  tei  the; 
De;le;nelanls  anel  lei  any  Persem.  incliieling  anv 
Phy.sie:iiin.  in  aeilive  e:e)ne:e;rl  eir  ]iartie:ipiiliein 
with  the;  Deilenelants,  whei  re;e;e;ive;s  ae;liiiil 
neitie;e;  eilThis  l‘'inal  )iielgme;nl  hy  ]ie;rseinal 
servie'.e;  eir  eilherwise;. 

IV.  PROHIBITED  (XlNDlICr 

The;  De;ienelimts  are;  enjeiineel  freim.  in  anv 
niiinne;!',  elire;e:tly  eir  inelire;e:llv: 

(A)  jireivieling.  eir  iitteni]iling  tei  preiviele;, 
any  se;rvie:e;s  tei  any  Physieaan  reigareling  sne:h 
Physienan's  iie;tiiid.  ]iossihle;.  eir  e;einle;mplate;el 
ne;geiliiiliein  eir  exinlracding  with  any  Paver,  eir 
eilhe;r  eleialings  with  any  Piiye;r,  e;xe:e;)it  that 
De;ienelanls  may  iireiviele;  Cre;ele;nliiding 
.Se;rvie:e;s  iinel  lllilizalion  Re;vie;w  .Se;rvie:e;s: 

(B)  iie:ling,  eir  iillemijiting  tei  iie;l.  in  a 
re;]ire;se;ntiitive;  e;ii]iiie;ity,  ine:liieling  as  a 
Me;sse;nge;r  or  in  elisjiiite;  reiseiliiliein  (siiedi  as 
arhilraliem).  leir  iiiiy  Physie;iim  with  iiny 
Piiye;r,  e;xe:e;|it  that  Deileneliinls  niiiy  preiviele 
Cre;ele;nlialing  Se;rvie:e;s  anel  llliliziitiein 
Revieiw  .Se;rvie:e;s: 

(C)  Ceimnumiciiling,  re;vie;wing.  eir 
analyzing,  eir  alle;m|iling  lei  Ceinmumie;iite;. 
re;vie;w,  eir  aiiiilyze;  with  eir  leir  any  Physie:iiin, 
e;xe:e;pl  as  e:ein.sisle;nl  with  .Se;e:liein  VI(A), 
iihenit  (1 )  that  Physie:iiiiTs,  eir  iiny  other 
Physie:iim’s.  ni;goliiiting.  e;ontriie:ling,  or 
]iiirlie:i|iiiling  sliiliis  with  any  Piiyer;  (2)  that 
l’hysie:iiin's.  or  any  other  Physii:iiin’s,  lees  or 
reimlinrsemenl  rates:  eir  (3)  any  preipeiseiel  eir 
iie:tnal  e  eintriie:t  eir  e:einlriie:l  term  he;lwe;e;n  anv 
Physieiian  anel  iiny  Payer; 

(D)  liie:ilitiiting  Coniimmie;iition  or 
attemjiting  tei  liie:ilitiite;  Ceimmnnie;iiliein. 
ameing  eir  lie;lwe;e;n  Physic;iims.  reigareling  anv 
jirojieiseiel,  e:einle;mpliile;el,  eir  aeitnal  e:einlriie;t  or 
e:eintrae:liial  leirm  with  anv  Paver,  ine:lueling 
the  ae:e:e;pliihility  eil  iiny  |iroiiose;el. 
e:onte;mpliite;el.  or  aeiliial  e;eintriie.liiiil  term, 
between  .siie;h  Physie:iiins  iinel  iiny  Payer; 

(E)  entering  into  or  enleireiing  any 
agreement,  arrangement,  iinelerslaneling, 
pliin.  jirogram.  e:eimhiniilion.  or  e:onsiiiriii:y 
with  any  Payers  or  Physicians  to  niise. 
stiiliilize;,  lix,  set,  eir  exieirelinale  prie:e;s  leir 
Physie:ian  se;rvie;e;s,  eir  lixing.  seitting,  or 
ceieirdinating  any  le;rm  or  ceindiliein  reilaling 
tei  the;  |ireivisiein  o!  Physie:iiin  se;rvie:e;s: 

(1')  re;e|iiiring  that  O.SCIPA  Physieaan 
meimheirs  neigeitiiile;  with  iiny  Payer  through 
O.SC.IPA  or  otherwise  re;strie:ling,  inUneneiing. 
or  atte;ni]iling  to  inlliii;ne:e;  in  anv  way  how 
O.SCIPA  Physie;iiin  meinliers  negotiate  with 
Piiyeirs: 

(C)  coorelinating  or  Ceinmumie;aling.  or 
atlemiiling  to  eioorilinate;  or  (Xininumie:ate;. 
with  iiny  Physieiian,  alieiiil  any  reliisal  to 
ceintriie;t,  Ihreateneel  relnsal  to  e;eintrae:l, 
re;e:eimme;neliitiein  not  to  ]iiirtie:i]iiile;  eir 


e:eintriie:t  with  any  Payeir.  eir  reieiommenelaliein 
tei  heiye;eill.  ein  any  preipeiseiel  eir  aeiliial 
e:einlriie:l  eir  e:einlrae:t  leirm  lietweiem  sne;h 
Physie;ian  anel  any  Payer; 

(I  I)  reispeineling.  eir  altempling  lei  resiieind, 
lei  iiny  epieslion  or  reepiesi  iniliateel  hy  any 
Paver  or  Physie:ian  relating  to  (1)  a 
Physie:iiin’s  negotialing,  e-.onlracting,  eir 
]iiirtie;ipiiling  stains  with  any  Piiveir.  e;xe:e;iil 
thill  nel'eneliinls  nniy  preiviele  Creieleinlialing 
.Se;rvie:e;s  anel  Ulilizatiein  Reivieiw  .Se;rvie:e;s;  (2) 
a  Physie:iiin’s  lees  eir  reiimliiirsemenl  rates;  eir 
(3)  iiny  ]iro]ioseel  or  iie:liiiil  e:eintriie;l  or 
e:onlriie:l  term  between  iinv  Phvsie:iiin  anel  anv 
Paver.  e;xe:e;]il  to  refer  a  Payer  to  a  Thirel-Party 
Messenger  anel  otherwise;  tei  slate  that  this 
Pinal  liielgmeinl  jireihiliils  any  aelelitional 
respemse;  anel 

(I)  tniining  eir  eielueiating,  eir  atleimpling  tei 
train  eir  e;eliie;iile;.  any  Physie;iiin  in  any  aspeie:! 
of  ceinlrae;ting  eir  neigeitialing  with  any  Paver, 
inediieling.  hut  neit  limiteel  tei.  ceintractnal 
language  anel  inlerprelatiein  theireieif. 
meilheieleileigieis  eif  iiiiyment  eir  reimhurseanemi 
by  any  Piiyer  for  sue:h  Phv.sie;ian’s  se;rvie;es. 
anel  elispnie;  reseilnliein  sue:h  as  arliitnitiein. 
e;xe;e;]it  that  the  Defenelants  may.  preiviele;el 
they  elo  neit  violate  .Se;e;tions  1V(A)  threnigh 
lV{il)  eif  this  Piiiiil  )uelgme;nt.  (1)  s]ie;iik  ein 
ge;ne;ral  leijiie.'s  {ine:lueling  ceinlrae:ting),  hut 
only  when  invile;el  to  elei  so  as  part  eif  a 
re;giiliirly  se;he;eliile;el  me;elie:iil  e;elne:alieiniil 
semiinar  eiHering  e;einliiuiing  meelieial 
e;eliie;iitiein  e:re;elil;  (2)  |nihlish  iirlie:le;s  ein 
ge;ne;riil  lei|iie;s  (ine:lueling  e:eintriie:ting)  in  a 
re;gnliirlv  elisseminateel  ne;wsle;lle;r;  anel  (3) 
preiviele;  e;eliie:iitiem  lei  ]ihysie;iiins  reigareling 
the  reigiiliileiry  slriie:liire;  (ine:hieling  leigislalive; 
ele;ve;leipme;nls)  eif  weirke;rs'  e;eim]ie;nsiiliein. 
Me;elie;iiiel.  anel  Me;elie;iire;.  e;xe:e;pt  Me;elie:iire; 
Aelviinliige. 

V.  REQUIRED  (X)NDllCT 

(A)  l)e;fe;neliints  must  teirminiite;.  wilheiiil 
|ie;niillv  eir  e;hiirge;.  anel  in  e:ompliimi:e;  with 
iiny  ii]iplii:iilile;  laws,  any  Payer  Contriii;ls  at 
the;  earlier  of  (1 )  ree:e;ipt  hy  DefenelanI 
OSC’.IPA  of  a  Payer's  written  reiepiesl  to 
lerminale  such  Payer  (Xintriie;l.  (2)  the  earliest 
lerminaliem  elate,  reinewal  elate  (ine:liieling 
iiulomatic  reneiwal  elate),  eir  the;  anniversary 
elate  of  siie:h  Payeir  Cemfriu;t.  or  (3)  threie; 
meinths  freim  the  date  the;  Pinal  ludgmemt  is 
einleireiel. 

PROVIDED  HOWEVER,  a  Payer  Ceintrae:l  lei 
he;  termiiiiileid  )iiirsiiiint  lei  .Se;e;liein  V(A)(2)  eif 
this  Piiiiil  (ueigment  may  eixleaiel  heiyeinel  any 
such  terminatiein.  reneiwal,  eir  anniversary 
elate,  hy  u]i  lei  three;  meinths  freim  the  elate;  the 
k’inal  |nelgnie;nl  is  eintereiel,  if: 

(a)  the;  Payer  siilimils  tei  Deifenelant  O.SCIPA 
a  wrillem  reicpiest  lei  exieinel  sne:h  Paver 
Ceinlriie:l  tei  a  spe;e;ifie;  elate  nei  liileir  Ihiin  ihreie; 
meinths  freim  the;  eliite;  that  this  Miiiil 
)iielgme;nl  is  emieireiel;  anel 

(h)  Deifeinelanl  O.SCIPA  luiel  elelerniineiel  neit 
tei  e;xe;re:i.se;  anv  right  lei  leirminate. 

PROVIDED VURTllER.  that  any  Payeir 
milking  such  reeiiieisl  to  exienel  a  Payer 
Contract  retains  the;  right,  piirsiianl  tei  .Se;e:liein 
V(A)  eif  this  Pinal  )nelgme;nl.  lei  leirminale  the 
Payeir  Cemlriie:l  at  any  time. 

(B)  Deifeinelanl  O.SCIPA  may  elisirihule  ii 
reviseiel  meimhership  agreemeinl  lei  its 
Physie;iim  memlieirs  that  omits  any  re;fe;re;nc;e 
to  e:olleie:tive;ly  e:einlreie:ling  with  Payeirs  or 
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(•lhi!r  services  proliiliited  l)y  .Seel ion  lY.  iiiid 
lliiit  otherwise  does  not  violiitc;  tliis  Miiid 
|nd};inent.  D(dcMidants  must  tiTininate. 
witliout  ixmally  or  cliar^i;.  and  in  (:oin])liance 
wilti  any  a))|)lical)l(!  laws,  any  Participating 
Provider  AgrcHMinmt  and  all  other  contracts 
ndaling  to  Payers  with  anv  O.SdPA  ineinhers 
at  the  earlier  of  (1)  receijit  l)v  nelendant 
O.Sdl’A  of  any  Physician  nnnnher's  exeenttui 
revis(Hl  nunnher  agriieinent  relenmctid  in  tin; 
prcHieding  sentence,  (2)  nuxnpt  hy  Defendant 
O.SC.IPA  of  any  Physician  nnnnixir's  written 
nupiest  to  terminate  such  Particijiating 
Provider  Agrtunnent,  (2)  the  date  all  Payin' 
('.ontracts  ap|)lical)le  to  a  Physician  inemher 
an;  terminated  i)ursnant  to  .Sec:tion  V(A).  or 
(4)  Ihriie  months  from  the  date  the  Pinal 
Indgment  is  entered. 

PROVIDPD  IIOWPVKR.  that  any  danse  in 
a  Partici|)ating  Provider  Agreement 
disallowing  the  Phvsic.ian  member  from 
c:ontracting  individually  with  a  Payer  is 
immediatdy  void. 

VI.  PERMl  lTF.D  CONDUC  r 

(A)  I  he  Didendants  may  engage  in 
activities  that  fall  within  the  safety  zone  set 
forth  in  Statement  fi  of  the  IPOti  Statements 
of  Antitrust  Pnforc:ement  Policy  in  Ihndth 
(’.an;,  4  Trade  R(!g.  Rep.  (CC)  1|  1.1,1. it. 

(II)  Nothing  in  this  Pinal  jndgimmt  shall 
prohibit  the  Defendants,  or  any  oiu;  or  more 
of  Defendant  O.SdPA’s  memhtirs,  from 
advocating  or  discussing,  in  accordance  with 
tlu^  doctrine  estahlisluid  in  Eastern  Uailroad 
Presidents  Conference  \’.  .\oerr  Motor  Frei<’ht. 
Inc..  :i().T  ll.s.  127  (imn).  United  Mine 
Workers  v.  Pennington.  181  U..S.  857  (Itttio). 
and  tlunr  progeny,  legislative,  judicial,  or 
regulatory  acitions.  or  other  governmental 
polici(!S  or  actions. 

VII. COMPl.IANCK 

I’o  facilitate  t;ompliance  with  this  Pinal 
Indgnumt.  Defendant  O.SCIPA  shall: 

(A)  distribute  hy  first-class  mail  within  10 
days  from  the  entry  of  this  Pinal  judgment  a 
co|)y  of  the  I’inal  Indgment;  tin;  Competitive 
Impact  Statement:  and  a  cover  letter  that  is 
idmitical  in  content  to  Exhibit  A  to: 

(1)  all  of  Ddendant  O.SCdPA’s  directors, 
officers,  managers,  agents,  employiies.  and 
repnisentatives.  who  provide  or  have 
provided,  or  supervise  or  have  sujjervised  the 
|)rovision  of,  services  to  Physicians:  and 

(2)  all  of  Defendant  O.SdPA's  Physician 
ineinhers: 

(II)  distribute  hy  first-class  mail  within  10 
days  from  the  entry  of  this  Pinal  Indgment  a 
copy  of  the  Pinal  )udgment;  the  Comjjetitive 
Inpiact  .Statement;  and  a  cover  letter  that  is 
identical  in  content  to  Exhibit  H  to  the  chief 
ex(!cutive  officer  of  each  Paver  with  whom 
Defendants  have  i:ontrac:ted  since  )annary  1, 
2002.  regarding  t:ontract.s  for  the  provision  of 
Physician  services; 

(C)  distrihnte  a  cojiy  of  this  Pinal  Indgment 
and  the  (amipetitive  Impact  .Statement  to; 

(1)  any  Person  who  succeeds  to  a  position 
with  Didendant  OSCIPA  desi:rih(!d  in  Section 
V1I(A)(1),  in  no  event  shall  such  distrihution 
occur  more  than  15  days  later  than  such  a 
PiTson  assumes  such  a  |}osition:  and 

(2)  any  Physician  who  l)et;omes  a  member 
of  Defendant  O.SdPA.  in  no  event  shall  such 
distrihution  occur  mori!  than  15  days  later 
than  such  Phvsician  bei;omes  a  inemher: 


(D)  conduct  an  annual  seminar  ex])laining 
to  all  of  Defendant  O.SClPA's  directors, 
officers,  managers,  agimts.  emplovees.  and 
rejiresentatives,  the  restrictions  contaimul  in 
this  Pinal  Indgment  and  the  im|)lications  of 
violating  the  Pinal  Indgment; 

(li!)  maintain  an  internal  mechanism  hv 
which  (piestions  ahont  the  ai)|)lication  of  the 
antitrust  laws  and  this  Pinal  Indgment  from 
any  of  Defendant  O.SdPA's  dinjctors. 
officers,  managiirs.  agimts.  em|)loy(H!s.  and 
riipre.simtatives  can  he  answered  hy  counsel 
as  the  need  arises; 

(P)  within  ten  days  of  receiving  a  Payer's 
written  reijnest  to  terminate  a  Payer  C.ontract 
]nirsuant  to  .Section  V(A)  of  this  Pinal 
judgment,  distrihnte,  hy  first -class  mail, 
return  receipt  reiiuested,  a  cojiy  of  that 
reipiest  to  iiach  Physician  in  such  Payer 
Contract  as  of  the  date  that  Didendant 
O.SC.IPA  receives  such  request  to  terminate; 
and 

(O)  maintain  for  ins|>ection  hy  Plaintiff  a 
record  of  recijiients  to  whom  this  Pinal 
Indgment  and  Clompetitive  Iinjiact  .Statement 
ha\’e  been  distrihnted. 

VIII.  CER  TIFICA  TION 

(A)  Within  It)  days  after  entry  of  this  Pinal 
Indgment,  Didendant  O.SCIPA  shall  certify  to 
the  Child  of  Litigation  I.  Antitrust  Division, 
that  it  has  |)rovided  a  cojiy  of  this  Pinal 
Indgment  to  all  Persons  described  in  .Sections 
Vll(A)  and  VII(B)  of  this  Pinal  Indgment. 

(B)  Por  a  period  often  years  following  Ihe 
dale  of  entry  of  this  Pinal  Indgment.  Ihe 
Defendants  shall  .separately  certify  to  Ihe 
C.hief  of  Litigation  1.  Antitrust  Division, 
annually  on  Ihe  anniversary  dale  of  the  entry 
of  this  Pinal  Indgment  that  each, 
respectively,  and  all  of  Defendant  O.SdPA’s 
directors,  offic.ers.  managers,  agents, 
employees,  and  re])resentatives.  if  a|)plicahle. 
ha\’e  com|)lied  with  Ihe  provisions  of  this 
Pinal  ludgmenl. 

IX.  COMPLIANCE  INSPEC  TION 

(A)  Por  the  ])urposes  of  determining  or 
securing  comiiliance  with  this  Pinal 
Indgment  or  ilelermining  whether  Ihe  Pinal 
Indgment  should  he  modified  or  vacated,  and 
subject  to  any  legally  recognized  jirivilege, 
authorized  rejiresenlatives  of  Ihe  United 
States  Department  of  Inslice.  including 
consultants  and  other  Persons  retained  by  Ihe 
United  Stales,  shall.  n])on  written  retpiest  of 
an  authorized  representative  of  the  Assistant 
Attorney  Ceneral  in  charge  of  the  Antitrust 
Division  and  iqiim  five  days  notice  to  Ihe 
Defendants,  he  jjermitted: 

(1)  access  during  the  Defendants’  regular 
business  hours  to  insjiect  and  cojiy,  or,  at  Ihe 
United  .Stales’  option,  to  require  that  the 
Defendants  provide  co])ies  of  all  hooks, 
ledgers,  accounts,  records  and  documents  in 
their  possession,  cnslody,  or  control,  relating 
to  any  matters  contained  in  this  Pinal 
ludgmenl; 

(2)  to  interview,  either  informally  or  on  the 
record.  Defendant  Bridges  or  any  of 
Defendant  O.SC.iPA's  officers,  directors, 
enqiloyee.s,  agents,  managers,  and 
riqjresentatives.  who  may  have  their 
individual  counsel  present,  regarding  such 
mailers.  'The  interviews  shall  he  subject  to 
the  reasonable  convenience  of  Ihe 


interviewee  and  without  restraint  or 
interference  hy  Ihe  Defendants;  and 

(5)  to  obtain  lioin  Ihe  Defendants  written 
re])orls  or  responses  to  written 
interrogatories,  under  oath  if  requested, 
relating  to  any  mailers  contained  in  this  Pinal 
Indgment. 

(B)  No  information  or  documents  obtained 
by  Ihe  means  provided  in  this  .Section  shall 
he  divulged  by  Plaintiff  to  any  Person  other 
than  authorized  representatives  of  Ihe 
exec.ulive  branch  of  the  United  .Stales,  except 
in  the  course  of  legal  proceedings  to  which 
the  United  .States  is  a  party  (incinding  grand 
jury  ))roceedings),  or  for  the  i)ur|)ose  of 
securing  conqiliance  with  this  Pinal 
ludgmenl,  or  as  otherwise  required  by  law. 

(U)  If  at  any  time  a  Defendant  furnishes 
information  or  documents  to  the  United 
.States,  the  Defendant  reju'esenls  and 
identifies  in  writing  the  material  in  any  such 
information  or  documents  to  which  a  claim 
of  ])rotecfion  may  be  asserted  under  Rule 
28(c)(l)(U)  of  the  Pederal  Rules  of  (avil 
Procedure,  and  marks  each  pertinent  jiage  of 
such  material,  “.Subject  to  claim  of  ])rolection 
under  Rule  28(c)(l)((d  of  Ihe  Pederal  Rules 
of  (avil  Procedure."  then  the  United  .Stales 
shall  give  the  Defendant  ten  calendar  days’ 
notice  prior  to  divulging  such  material  in  any 
legal  |)roceeding  (other  than  a  grand  jnrv 
jnoceeding)  to  which  such  Defendant  is  not 
a  parly. 

X.  RETENTION  OP  IIIRISDICTION 

This  (anirl  retains  jurisdiction  to  enable 
any  jiarly  to  this  Pinal  ludgmenl  to  ajiply  to 
this  Uourl  at  any  time  for  further  orders  and 
direc.tions  as  may  be  necessary  or  ap])ro])riale 
to  carry  out  or  construe  this  Pinal  ludgmenl, 
to  modify  any  of  its  ])rovisions,  to  enforce 
conqiliance.  and  to  ])unish  violations  of  its 
provisions. 

XI.  EXPIRATION  OF  FINAL  IIIDOMENT 

Unless  this  C^onrt  grants  an  extension,  this 
Pinal  Indgment  shall  ex])ire  ten  years  from 
the  dale  of  its  entry. 

XII.  PUBLIC  IN  TEREST  DETERMINATION 
The  parlies  have  complied  with  Ihe 

requirements  of  Ihe  Anlilrnst  Procedures  and 
Penalties  Act.  15  U..S.(L  §  18.  including 
making  copies  available  to  the  ])ublic  of  this 
Pinal  Indgment,  the  ('.omiietitive  Inqiact 
.Statement,  and  any  comments  thereon  and 
Ihe  United  .Stales’  res])on.ses  to  comments. 
Based  njion  the  record  before  the  Court, 
which  includes  the  Conqielitive  Inqiact 
.Statement  and  anv  comments  and  resjmnses 
to  comments  filed  with  Ihe  (^ourt,  entry  of 
this  Pinal  Indgment  is  in  the  imblic  interest. 
Dated: 

UNI  TED  S'l’A'I’ES  DIS'TRIC'T  jUDCE 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

[Docket  No.  DEA-361] 

Exempt  Chemical  Preparations  Under 
the  Controlled  Substances  Act 

agency:  Drug  Fiiforceiuent 
Admini.stration  (DEA).  D(;|)ar(niont  of 
justice. 

ACTION:  Order  vvitli  oi)iK)rtunity  for 
comment. 

SUMMARY:  The  applications  for  exempt 
chemical  preparations  received  by  DEA 
lM!t\veen  June  12,  2011,  and  June  30, 

2012,  as  listed  below,  were  acce])ted  for 
filing  and  have  been  approved  or  denied 
as  indicated. 

DATES:  Electronic  comments  mu.st  he 
submitted  and  written  comnnmts  must 
he  postmarked  on  or  before  March  25, 

2013.  Commenters  should  he  aware  that 
the  electronic  Federal  Docket 
Management  System  will  not  accept 
comments  after  midnight  Eastern  Time 
on  the  last  day  of  tin;  comment  period. 
ADDRESSES:  To  ensure  proper  handling 
of  comments,  ])lea.se  ixTerence  "Docket 
No.  DEA— 301”  on  all  electronic  and 
written  corres])ondence.  DEA 
(iiicourages  that  all  comments  Ik; 
suhmitteil  electronic:ally  through  http:// 
ww’w.rHgiihitions.gov  using  the 
electronic  t:ominent  form  j)rovided  on 
that  site.  An  electronic  copy  of  this 
document  is  also  available  at  the  http:// 
www’.i'Hgii hit ions.gov  Web  site  for  (;asy 
reference!.  Paper  comments  that 
duj)licate  the  electronic  submission  are 
nt)t  necessary  as  all  comments 
submitted  to  www.rogulations.gov  will 
h(!  posted  for  ]juhlic  review  and  are  part 
of  the  official  docket  record.  Written 
comments  submitted  via  regular  or 
exjjress  mail  should  he  sent  to  the  Drug 
Enforcement  Admini.stration,  Attention: 
DEA  Federal  Register  Rej)resentative/ 
ODE,  8701  Morris.sette  Drive, 
Sj)ringfield,  Virginia  22152. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Partridge,  Executive  A.ssistant,  Office 
of  Diversion  Control,  Drug  Enforcement 
Admini.stration;  Mailing  Addre.ss:  8701 
Morrissette  Drive,  .S])ringfield.  Virginia 
22152.  Telephone:  (202)  307-7105. 
SUPPLEMENTARY  INFORMATION: 

Posting  of  Public  Comments 

Please  note  that  all  comments 
received  are  considered  part  of  the 
jnihlic  record  and  made  available  for 
public  inspection  online  at  http:// 
www.ivgulations.gov  and  in  the  DEA’s 
public  docket.  Such  information 
includes  personal  identifying 
information  (such  as  your  name. 


addnxss,  etc.)  voluntarily  submitted  by 
the  commenter. 

If  you  want  to  submit  personal 
identifying  information  (such  as  your 
name,  address,  etc.)  as  part  of  your 
comment,  hut  do  not  want  it  to  lx; 
po.sted  online!  or  made  available  in  the 
])uhlic  docket.  ve)u  mu.st  include  the 
])hrase  “PERSflNAE  IDEN'I’IEYINC 
INI'TIRMATION”  in  the  first  paragraph 
of  your  comment.  You  must  also  place 
all  the  personal  identifying  information 
you  do  not  want  |)osted  online  or  made 
available  in  the  public  docket  in  the  first 
paragrajih  of  your  comment  and  identifv 
what  information  you  want  redacted. 

If  you  want  to  submit  confidential 
husine.ss  information  as  part  of  your 
comment,  hut  do  not  want  it  to  he 
po.sted  online  or  made  available  in  the 
public  docket,  vou  must  include  the 
phrase  "CONFiDENTlAE  BUSINESS 
INFORMATION”  in  the  first  paragraph 
of  your  comment.  You  must  also 
prominently  identify  confidential 
husine.ss  information  to  he  redacted 
within  the  comm(!nt.  If  a  comment  has 
so  much  confidential  business 
information  that  it  cannot  he  effectively 
redactetl,  all  or  jjart  of  that  comment 
may  not  he  posted  c)nline  or  made 
available  in  the  j)ul)lic  docket. 

Personal  identifying  information  and 
confid(!ntial  business  information 
identified  and  located  as  set  forth  above 
will  he  redacted,  and  the  comment,  in 
redacted  form,  will  he  po.sted  online  and 
placed  in  DEA’s  public  docket  file. 
I’lease  note  that  the  Freedom  of 
Information  Act  applies  to  all  comments 
received.  If  you  wish  to  inspect  the 
agency’s  public  docket  file  in  person  by 
appointment,  plea.se  see  the  FOR 
FURTHER  INFORMATION  CONTACT 
jjaragrajdi. 

SUPPLEMENTARY  INFORMATION: 

Legal  Authority 

DEA  implements  and  enforces  Titles 
11  and  III  of  the  (>omprehen.sive  Drug 
Abuse  Prevention  and  Control  Act  of 
lt)7(),  often  referred  to  as  the  Controlled 
Suh.stances  Act  and  the  Controlled 
Substances  Import  and  Ex])ort  Act 
(codified  at  Title  21,  (diajiter  13  of  the 
U.S.C.),  as  amended  (hereinafter, 
“CSA”).  DEA  drafts  and  ])ul)li.shes  the 
imj)lementing  regulations  for  these 
statutes  in  Title  21  of  the  (]ode  of 
Federal  Regulations  ((’.ER),  ])art.s  1300  to 
1321.  The  CSA  and  its  implementing 
regulations  are  designed  to  ])revent, 
detect,  and  eliminate  the  diversion  of 
controlled  suh.stances  and  li.sted 
chemicals  into  the  illicit  market  while 
providing  for  a  sufficient  suj)ply  of 
controlled  suh.stances  and  listed 
chemicals  for  legitimate  medical, 
.scientific,  re.search,  and  industrial 


purposes.  Controlled  substances  have 
the  potential  for  abuse  and  dependence 
and  are  controlled  to  protect  the  public 
health  and  safety. 

Section  201  of  the  (kSA  (21  IJ.S.f], 

811)  authorizes  the  Attorney  (General,  by 
regulation,  to  exemjjt  from  certain 
|)rovision.s  of  the  CSA  certain 
compounds,  mixtures,  or  preparations 
containing  a  controlled  substance,  if  he 
finds  that  such  comi)ound.s,  mixtures,  or 
preparations  meet  the  reejuirements 
detailed  in  21  II.S.C.  811(g)(3)(B).'  DEA 
regulations  at  21  CER  1308.23  and 
1308.24  further  detail  the  criteria  by 
which  the  DEA  Deputy  Assistant 
Administrator  may  exempt  a  chemical 
preparation  or  mixture  from  tht! 
aj)j)lication  of  certain  provisions  of  the 
C.SA.  The  Dejjuty  A.ssistant 
Admini.strator  may,  pursuant  to  21  CER 
1308.23(1],  modify  or  revoke  the  criteria 
by  which  exeinjitions  are  granted  and 
modify  the  scope  of  exemptions  at  any 
time. 

Exempt  (Chemical  Preparation 
Applications  Submitted  Between  June 
12,  2011,  and  June  30,  2012 

The  Dejmty  Assistant  Admini.strator 
received  applications  between  June  12, 
2011,  and  June  30.  2012,  reciuesting 
exempt  chemical  jireparation  status 
pursuant  to  21  C’.FR  1308.23.  Pursuant  to 
the  criteria  stated  in  21  II.S.C]. 
811(g)(3)(B)  and  in  21  CER  1308.23,  the 
Deputy  Assistant  Administrator  has 
found  that  each  of  the  compounds, 
mixtures,  and  prejjarations  described  in 
Chart  I  below  is  intended  for  laboratory, 
industrial,  educational,  or  special 
re.search  jmrpo.ses  and  not  for  general 
admini.stration  to  a  human  being  or 
other  animal  and  either:  (1)  Contains  no 
narcotic  controlled  substance  and  is 
packaged  in  such  a  form  or 
concentration  that  the  packaged 
(luantity  does  not  pre.sent  any 
.significant  ])otential  for  abuse:  or  (2) 
contains  either  a  narcotic  or  non¬ 
narcotic  controlled  substance  and  one  or 
more  adulterating  or  denaturing  agents 
in  such  a  manner,  combination. 

(juantity,  pro])ortion.  or  concentration 
that  the  preparation  or  mixture  does  not 
jiresent  any  potential  for  ahu.se;  if  the 
preparation  or  mixture  contains  a 
narcotic  controlled  substance,  it  must  he 
formulated  in  such  a  manner  that  it 
incor|)orate.s  methods  of  denaturing  or 
other  means  so  that  the  pr(!j)aration  or 
mixture  is  not  liable  to  he  abused  or 
have  ill  effects  if  abused,  and  so  that  the 


'  lliis  aulhorily  has  Ixtan  tlaliigaliid  liom  the 
AtloriidV  taniural  to  the  Adininislratnr  of  tin;  DKA 
l)y  28  ci’R  O.UH)  and  sul)S(K|U(!ntly  n!di!li!<>alod  to 
lli(!  Uopuly  Assistant  Administrator  pursuant  to  tho 
Appendix  to  .Snhpart  R  of  28  CfR  t).l()4. 
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narcotic  sub.stance  cannot  in  practice  l)e 
reinoviut. 

Accordinglv.  pursuant  to  21  IJ.S.C. 
«ll(g)(3)(13).  21  CFR  1308.23,  and  21 
CFR  1308.24.  the  Dciputy  Assistant 
Administrator  has  determined  that  each 
otThe  chemical  preparations  or  mixtures 


generally  descrihed  in  Chart  1  ladow  and 
specifically  de.scrihed  in  the  a])plication 
materials  receivcul  hy  llEA,  are  excanpt 
from  a])plication  of  sections  302,  303, 
305,  300.  307,  308,  300,  1002,  1003,  and 
1004  (21  IJ.S.C.  822-823,  82.5-820,  and 

Chart  I 


0.52-054)  of  the  C.SA  and  from 
aj)plication  of  21  CFR  1301.74,  to  the 
extent  de.scrihed  in  21  CFR  1308.24,  as 
of  the  date  listed  hcdow  that  was 
provided  in  the  approval  letters  to  the 
individual  recpie.sters. 


Supplier 

Abbott  Laboratories . 

Abbott  Laboratories  . 

Abbott  Laboratories . 


Abbott  Laboratories . 

Abbott  Laboratories . 

Abbott  Laboratories . 

Abbott  Laboratories  . 

Abbott  Laboratories  . 

Abbott  Laboratories . 

Abbott  Laboratories . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies . 

Agilent  Technologies . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies  . 

Agilent  Technologies . 

Agilent  Technologies . 

American  Radiolabeled  Chemicals, 
Inc. 

American  Radiolabeled  Chemicals, 
Inc. 

American  Radiolabeled  Chemicals, 
Inc. 

American  Radiolabeled  Chemicals, 
Inc. 


Product  name 


ARCHITECT  2nd  Generation  Testosterone  Cali¬ 
brators  (B,C,D,E,F). 

ARCHITECT  2nd  Generation  Testosterone  Con¬ 
trols  (L,M,H). 

ARCHITECT  Estradiol  Assay  Diluent,  No.  2K25J 


ARCHITECT  Estradiol  Assay  Diluent,  No.  7K72J 
ARCHITECT  Estradiol  Reagent  Kit,  No.  07K72- 
20. 

ARCHITECT  Estradiol  Reagent  Kit,  No.  07K72- 
25. 

ARCHITECT  Estradiol  Reagent  Kit,  No.  2K25-20 
ARCHITECT  Estradiol  Reagent  Kit,  No.  2K25-25 
AxSYM  Estradiol  Buffer  . 

AxSYM  Estradiol  Reagent  Pack  . 

Special  Order  Standard  TOXI-LAB  DISCS;  1,  2, 
or  3  drugs. 

Special  Procedure  Standard  TOXI-LAB  DISCS; 

Benzodiazepines:  Hydrolysis  Procedure. 

Special  Procedure  Standard  TOXI-LAB  DISCS: 
Benzoylecgonine. 

Special  Procedure  Standard  TOXI-LAB  DISCS: 
MDMA,  MDA,  MDEA. 

Special  Procedure  Standard  TOXI-LAB  DISCS: 

Morphine  and  Hydromorphone:  Differentiation. 
Special  Procedure  Standard  TOXI-LAB  DISCS; 
Opiate. 

Special  Procedure  Standard  TOXI-LAB  DISCS: 

Sympathomimetic  amines;  Differentiation. 
Special  Standard  TOXI-LAB  DISCS  LTD-Opiate. 
1,  2,  or  3  drugs. 

TOXI-LAB  Chromatograms  A  . 

TOXI-LAB  Chromatograms  B  . 

TOXI-LAB  CONTROL  LTD  FM  . 

TOXI-LAB  CONTROL  No.  19  . 

TOXI-LAB  CONTROL  No.  2  . 

TOXI-LAB  CONTROL  No.  3  . 

TOXI-LAB  CONTROL  No.  5  . 

TOXI-LAB  CONTROL  THC  . 

TOXI-LAB  DISCS  A-1  . 

TOXI-LAB  DISCS  A-2  . 

TOXI-LAB  DISCS  A-3  . 

TOXI-LAB  DISCS  A-4  . 

TOXI-LAB  DISCS  B-1  . 

TOXI-LAB  DISCS  B-2  . 

TOXI-LAB  DISCS  B-3  . 

TOXI-LAB  DISCS  B-4  . 

TOXI-LAB  DISCS  LTD  HD  . 

TOXI-LAB  DISCS  LTD  OP  . 

TOXI-LAB  DISCS  LTD  OPI  . 

TOXI-LAB  DISCS  THC  . 

TOXI-LAB  Proficiency  Sample  . 

(-r)-iodo-Lysergic  Acid  diethylamide  [1251] . 

(+)-Pentazocine  (1  mg/mL)  . 

(-r)-Pentazocine  [ring-1, 3-3H]  . 

(±)-Ketamine  [N-methyl-3H]  hydrochloride . 


Form 

Bottle;  4  mL;  Box;  6  bottles  . 

Bottle:  8  mL;  Box:  3  bottles  . 

Bag-in-box:  18-200  L;  Flask/Carboy; 
1-50  L;  Bottle/Vial:  0.5  mL-1  L; 
Box:  1-50  bottles. 

Bottle:  5.9  mL . 

Bottle:  5.9  mL;  Kit;  16  bottles  . 

Bottle:  5.9  mL;  Kit:  4  bottles  . 

Bottle:  5.9  mL;  Kit;  16  bottles  . 

Bottle:  5.9  mL;  Kit:  4  bottles  . 

Flask/Carboy:  1-50  L;  BottleA/ial:  0.5 
mL-1  L;  Box:  1-50  bottles. 

Bottle:  5.5  mL,  Pack:  4  bottles  . 

Plastic  Vial;  50  discs . 

Plastic  Vial;  50  discs  . 

Plastic  Vial:  50  discs  . 

Plastic  Vial:  50  discs  . 

Plastic  Vial:  50  discs . 

Plastic  Vial:  50  discs . 

Plastic  Vial:  50  discs  . 

Plastic  Vial:  50  discs . 

Glass  jar:  100  Chromatograms . 

Glass  jar:  100  Chromatograms . 

Plastic  vial:  50  discs  . 

Plastic  bottle:  2  oz  . 

Plastic  bottle:  2  oz . 

Plastic  bottle:  2  oz  . 

Plastic  bottle:  2  oz  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial;  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  vial:  50  discs  . 

Plastic  bottle:  2  oz  . 

Vial:  1  mL  . 

Vial:  1  mL  . 

Vial:  1  mL  . 

Vial:  1  mL  . 


Exemption 

date 

12/22/2011 

12/22/2011 

12/22/2011 


12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 
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Supplier 

Product  name 

American 

Inc. 

Radiolabeled 

Chemicals, 

(+)-Ketamine  hydrochloride  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

1,1-Dimethyltryptamine  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

1,1-Dimethyltryptamine  [a,|i-3H]  as  TFA  salt  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Amobarbital  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Amphetamine,  D-[ring-2,3,5-3H]  hydrochloride  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Amphetamine,  DL-[ring-2,3,5-3H]  hydrochloride  ... 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Amphetamine,  L-[ring-2,3,5-3H]  hydrochloride  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Buprenorphine  [ring-3H]  hydrochloride  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Buprenorphine  hydrochloride  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Cocaine  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Cocaine  [methyl-1 4C]  hydrochloride  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Cocaine,  levo-[benzoyl-3,4-3H(N)]  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Codeine  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

D-Amphetamine  hydrochloride  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Dextropropoxyphene  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Diazepam  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Dihydrocodeine  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Dihydromorphine  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Diprenorphine  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

DL-Amphetamine  hydrochloride  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

D-Methamphetamine  hydrochloride  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Ecgonine  (1  mg/mL) . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Fentanyl  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Fentanyl  [3H(G)]  as  TFA  salt  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Fludiazepam  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Flunitrazepam  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Flunitrazepam  [methyl-3H]  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Flurazepam  (1  mg/mL) . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Flurazepam  [N-methyl-3H]  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Heroin  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Heroin  [methyl-1 4C]  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Heroin  [methyl-3H]  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Hydrocodone  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Hydromorphone  (1  mg/mL)  . 

Vial:  1  mL 

American 

Inc. 

Radiolabeled 

Chemicals, 

Hydromorphone  [N-methyl-14C]  hydrochloride  . 

Vial:  1  mL 

Form 


Exemption 

date 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 
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Supplier 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals. 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

American 

Inc. 

Radiolabeled 

Chemicals, 

Biochemical  Diagnostics, 

Inc  . 

Biochemical  Diagnostics, 

Inc  . 

Biochemical  Diagnostics, 

Inc  . 

Biochemical  Diagnostics, 

Inc  . 

Biochemical  Diagnostics, 

Inc  . 

Product  name 


Ibogaine  (1  mg/mL)  . 

L-Amphelamine  hydrochloride  (1  mg/mL)  . 

L-Methamphetamine  hydrochloride  (1  mg/mL)  . 

Lysergic  Acid  (1  mg/mL)  . 

Lysergic  acid  diethylamide  [N-methyl-3H]  . 

Mazindol  (1  mg/mL)  . 

Meperidine  Hydrochloride  (1  mg/mL)  . 

Metazocine  (1  mg/mL)  . 

Melazocine  [ring-1, 3-3H]  . 

Methamphetamine,  D-[methyl-14C]  hydrochloride 
Methamphetamine,  L-[methyl-14C]  hydrochloride 

Midazolam  (1  mg/mL)  . 

Midazolam  [3H(G)]  . 

Morphine  (1  mg/mL)  . 

Morphine  [N-methyl-14C]  . 

Normorphine  (1  mg/mL)  . 

Oripavine  (1  mg/mL)  . 

Oxycodone  [N-methyl-14C]  hydrochloride  . 

Oxycodone  hydrochloride  (1  mg/mL) . 

Oxymorphone  (1  mg/mL)  . 

Phenazocine  (1  mg/mL)  . 

Phencyclidine  hydrochloride  (1  mg/mL) . 

Phenylacetone  (1  mg/mL)  . 

Telrahydrocannabidinol  (1  mg/mL)  . 

Thebaine  (1  mg/mL) . 

Thebaine  [N-methyl-14C]  hydrochloride  . 

Thebaine  [N-methyl-3H]  hydrochloride  . 

Thebaine  [0-methyl-14C]  hydrochloride  . 

Thebaine  [0-methyl-3H]  hydrochloride  . 

y-Hydroxybutyric  acid  sodium  salt  (1  mg/mL)  . 


Detectabuse  Custom  Liquid  Control  Oral  Fluid 
OF10. 

Detectabuse  Custom  Liquid  Control  Oral  Fluid 
OF11. 

Detectabuse  Custom  Liquid  Control  Oral  Fluid 
OF12. 

Detectabuse  Custom  Liquid  Control  Oral  Fluid 
OF13. 

Detectabuse  Custom  Liquid  Control  Oral  Fluid 
OF14. 


Form 

Exemption 

date 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

3/22/2012 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Vial:  1  mL  . 

12/22/2011 

Glass  vials:  1  ml-200  mL  . 

7/5/2012 

Glass  vials;  1  ml-200  mL  . 

7/5/2012 

Glass  vials:  1  ml-200  mL  . 

7/5/2012 

Glass  vials:  1  ml-200  mL  . 

7/5/2012 

Glass  vials:  1  ml-200  mL  . 

7/5/2012 
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Supplier 


Product  name 


Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF15. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF16, 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF17. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF18. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF19. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF20. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF21. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF4. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF5. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF6. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF8. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Biochemical  Diagnostics,  Inc  . 

Detectabuse 

OF9. 

Custom 

Liquid 

Control 

Oral 

Fluid, 

Form 


Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 


Exemption 

date 


7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/31/2012 

7/31/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 


Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 
Biochemical  Diagnostics,  Inc 


Detectabuse  Custom  Liquid  Control  Urine,  MCI 34 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 35 
Detectabuse  Custom  Liquid  Control  Urine,  MCI  36 
Detectabuse  Custom  Liquid  Control  Urine,  MCI  37 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 38 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 39 
Detectabuse  Custom  Liquid  Control  Urine,  MC140 
Detectabuse  Custom  Liquid  Control  Urine,  MC141 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 43 
Detectabuse  Custom  Liquid  Control  Urine,  MC144 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 45 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 46 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 47 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 48 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 49 
Detectabuse  Custom  Liquid  Control  Urine,  MCI  50 
Detectabuse  Custom  Liquid  Control  Urine,  MC151 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 52 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 53 
Detectabuse  Custom  Liquid  Control  Urine,  MCI  54 
Detectabuse  Custom  Liquid  Control  Urine,  MCI  55 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 56 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 57 
Detectabuse  Custom  Liquid  Control  Urine,  MCI  58 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 59 
Detectabuse  Custom  Liquid  Control  Urine,  MC160 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 61 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 62 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 63 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 64 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 65 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 66 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 67 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 68 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 69 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 70 
Detectabuse  Custom  Liquid  Control  Urine,  MC171 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 72 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 73 
Detectabuse  Custom  Liquid  Control  Urine,  SD10 
Detectabuse  Custom  Liquid  Control  Urine,  SD1 1 
Detectabuse  Custom  Liquid  Control  Urine,  SD12 
Detectabuse  Custom  Liquid  Control  Urine,  SD13 
Detectabuse  Custom  Liquid  Control  Urine,  SD14 
Detectabuse  Custom  Liquid  Control  Urine,  SD15 
Detectabuse  Custom  Liquid  Control  Urine,  SD16 


Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-100  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 
Glass  vials;  1  ml-200  mL 


11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

2/1/2012 

3/8/2012 

3/8/2012 

3/8/2012 

3/8/2012 

3/8/2012 

3/22/2012 

7/5/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

8/20/2012 

7/5/2012 

7/31/2012 

7/31/2012 

2/1/2012 

2/1/2012 

2/1/2012 

2/1/2012 

2/1/2012 

7/5/2012 

7/5/2012 
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Supplier 


Bio-Rad  Laboratories  .. 

Bio-Rad  Laboratories 
Bio-Rad  Laboratories 

Bio-Rad  Laboratories  . 
Bio- Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 
Bio-Rad  Laboratories  . 
Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio- Rad  Laboratories  . 
Bio-Rad  Laboratories  . 
Bio- Rad  Laboratories  . 
Bio- Rad  Laboratories  . 
Bio-Rad  Laboratories  . 
Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 
Bio-Rad  Laboratories 

Bio-Rad  Laboratories 

Bio-Rad  Laboratories 

Cerilliant  Corporation 
Cerilliant  Corporation 

Cerilliant  Corporation 
Cerilliant  Corporation 

Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 

Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 
Cerilliant  Corporation 

Cerilliant  Corporation 


Chart  I — Continued 


Product  name 


Liquichek  Immunoassay  Plus  Control  Levels  1 ,  2, 
and  3. 

Liquichek  Immunoassay  Plus  Control  Trilevel  . 

Liquichek  Immunoassay  Plus  Control  Trilevel 
Minipak. 

Liquichek  Urine  Toxicology  Control  S10 . 

Liquichek  Urine  Toxicology  Control  S10  Low  Opi¬ 
ate. 

Liquichek  Urine  Toxicology  Control  S10  Low  Opi¬ 
ate  Minipak. 

Liquichek  Urine  Toxicology  Control  S10  Minipak  .. 

Liquichek  Urine  Toxicology  Control  S20  . 

Liquichek  Urine  Toxicology  Control  S20  Low  Opi¬ 
ate. 

Liquichek  Urine  Toxicology  Control  S20  Low  Opi¬ 
ate  Minipak. 

Liquichek  Urine  Toxicology  Control  S20  Minipak  .. 

Liquid  Assayed  Multiqual  Levels  1-3  . 

Liquid  Assayed  Multiqual  Trilevel  MiniPak  . 

Liquid  Unassayed  Multiqual  Levels  1-3  . 

Liquid  Unassayed  Multiqual  Trilevel  MiniPak  . 

Lyphochek  Assayed  Chemistry  Control  Bilevel 
MiniPak. 

Lyphochek  Assayed  Chemistry  Control  Levels  1- 


2. 


Lyphochek  Immunoassay  Plus  Control  Levels  1, 
2,  and  3. 

Lyphochek  Immunoassay  Plus  Control  Trilevel  . 

Lyphochek  Immunoassay  Plus  Control  Trilevel 
Minipak. 

Lyphochek  Unassayed  Chemistry  Control 

(Human)  Bilevel  MiniPak. 

Lyphochek  Unassayed  Chemistry  Control 

(Human)  Levels  1-2. 

(±)  Pentazocine- 13C3  (0.1  mg/mL) . 

(±)-cis-1 1  -Nor-9-carboxy-delta9-THC-D3  glu- 

curonide  (0.1  mg/mL). 

3.4- Methylenedioxypyrovalerone  HCI  (1  mg/mL)  .. 

3.4- Methylenedioxypyrovalerone-D8  HCI  (0.1  mg/ 
mL). 

3-Desmelhylprodine  (1  mg/mL)  . 

3-Desmethylprodine  HCI  (1  mg/mL)  . 

6-alpha/beta-Hydroxyoxymorphone  (1  mg/mL)  . 

6-alpha/beta-Hydroxyoxymorphone-D3  (0.1  mg/ 
mL). 

Buprenorphine  N-oxide  (1  mg/mL)  . 

Cannabinol-D3  (0.1  mg/mL) . 

Carisoprodol  (1  mg/mL)  . 

Carisoprodol-D7  (0.1  mg/mL)  . 

Carisoprodol-D7  (1  mg/mL)  . 

Cocaine  N-oxide  HCI  (1  mg/mL) . 

Cocaine  N-oxide  HCI  (1  mg/mL) . 

Cocaine  N-oxide-D3  HCI  (0.1  mg/mL)  . 

Cocaine  N-oxide-D3  HCI  (0.1  mg/mL)  . 

Drug  Solution  #  15  . 

Lacosamide  (1  mg/mL)  . 

Lacosamide-13C,  D3  (0.1  mg/mL)  . 

Lacosamide- 13C,  D3  (1  mg/mL) . 

Lisdexamfetamine  dimesylate  (1  mg/mL)  . 

Lisdexamfetamine-D4  dimesylate  (0.1  mg/mL)  . 

Mephedrone  HCI  (1  mg/mL)  . 

Mephedrone-D3  HCI  (0.1  mg/mL)  . 

Methylene  HCI  (1  mg/mL)  . 

Methylone-D3  HCI  (0.1  mg/mL)  . 

Morphine  (8  pg/mL) . 

Naloxone  N-oxide  (0.1  mg/mL)  . 

Norcodeine-D3  (1  mg/mL)  . 

Normeperidine-D4  (1  mg/mL)  . 

Noroxycodone  and  Norhydrocodone  Mix  (0.5  mg/ 
mL). 

Opiate  Internal  Standard  Mix-15  . 


Form 

Exemption 

date 

Amber  Vial:  10  mL;  Box;  12  vials  . 

12/22/2011 

Amber  Vial:  10  mL;  Box:  12  vials  . 

12/22/2011 

Amber  Vial;  5  mL;  Box:  3  vials  . 

12/22/2011 

Box:  10  vials,  10  mL  each  . 

5/31/2012 

Box:  10  vials,  10  mL  each  . 

5/31/2012 

Amber  vial:  10  mL . 

5/31/2012 

Amber  vial:  10  mL . 

5/31/2012 

Box;  10  vials,  10  mL  each  . 

5/31/2012 

Box:  10  vials,  10  mL  each  . 

5/31/2012 

Amber  vial:  10  mL . 

5/31/2012 

Amber  vial;  10  mL . 

5/31/2012 

Amber  Vial:  2.5  mL;  Box:  12  vials  . 

12/22/2011 

Amber  Vial;  2.5  mL;  Box:  3  vials  . 

12/22/2011 

Amber  Vial:  2.5  mL;  Box:  12  vials  . 

12/22/2011 

Amber  Vial:  2.5  mL;  Box:  3  vials  . 

12/22/2011 

Box  2  vials;  5  mL  each  . 

12/22/2011 

Amber  Vial:  5  mL;  Box:  12  vials  . 

12/22/2011 

Amber  Vial:  10  mL;  Box:  12  vials  . 

12/22/2011 

Amber  Vial;  10  mL;  Box:  12  vials  . 

12/22/2011 

Amber  Vial:  5  mL;  Box;  3  vials  . 

12/22/2011 

Box  2  vials;  5  mL  each  . 

12/22/2011 

Amber  Vial;  5  mL;  Box;  25  vials  . 

12/22/2011 

Glass  Ampule;  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule;  1  mL  . 

7/31/2012 

Glass  Ampule:  1  mL  . 

7/31/2012 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  1  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2012 

Glass  Ampule:  2  mL  . 

12/22/2012 

Glass  Ampule:  2  mL  . 

7/31/2012 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule;  2  mL  . 

3/8/2012 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

3/8/2012 

Screw-cap  Vial:  50  mL . 

6/5/2012 

Glass  Ampule:  2  mL  . 

5/31/2012 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule;  1  mL  . 

7/31/2012 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule;  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule;  2  mL  . 

12/22/2011 

Glass  Ampule;  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

6/5/2012 

Glass  Ampule:  1  mL  . 

7/31/2012 

Glass  Ampule:  1  mL  . 

7/31/2012 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  2  mL  . 

12/22/2011 

4452 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  january  22,  201 3 /Notices 


Chart  I — Continued 


Supplier 


Product  name 


Cerilliant  Corporation  . 

Cerilliant  Corporation  . 

Cerilliant  Corporation  . 

Cerilliant  Corporation  . 

ElSohly  Laboratories,  Inc  . 

ElSohly  Laboratories,  Inc  . 

Environmental  Resource  Associates 
(ERA). 

Environmental  Resource  Associates 


Pseudobuprenorphine  dihydrochloride  (I.Omg/mL) 

Pyrovalerone  HCI  (1  mg/mL)  . 

Secobarbital-D5  (1  mg/mL)  . 

Zolpidem-D7  (0.1  mg/mL)  . 

ELI  Drug  Standards  A9-Tetrahydrocannabinol- 
glucoronide  (10  pg/mL  in  MeOH). 

ELI  Drug  Standards  A9-Tetrahydrocannabinol- 
glucoronide  (100  pg/mL  in  MeOH). 

Chloral  Hydrate,  Proficiency  Testing  Material, 
Catalog  No.  853. 

Chloral  Hydrate,  Reference  Material,  Catalog  No. 


(ERA). 

Environmental  Resource  Associates 


676. 

Waters  Steroid  Test  Mix,  Part  No.  07364 


(ERA). 

Immunalysis  Corporation 
Immunalysis  Corporation 
Immunalysis  Corporation 
Immunalysis  Corporation 

Immunalysis  Corporation 

Immunalysis  Corporation 

Immunalysis  Corporation 
Immunalysis  Corporation 
Immunalysis  Corporation 
Insys  Therapeutics,  Inc. 
Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 

Microgenics  Corporation 


Methadone  Calibrator  Levels  1-4  . 

Methadone  High  Control  . 

Methadone  Low  Control  . 

Oral  Fluid  Cutoff  Calibrator  Pain  Management 
Prediluted  in  Extraction  Buffer. 

Oral  Fluid  High  Positive  Control  Pain  Manage¬ 
ment  Prediluted  in  Extration  Buffer. 

Oral  Fluid  Low  Positive  Control  Pain  Management 
Prediluted  in  Extraction  Buffer. 

Zolpidem  Calibrator . 

Zolpidem  High  Control  . 

Zolpidem  Low  Control  . 

(-)-delta9-Tetrahydrocannabinol  (1.0  mg/mL)  . 

CEDIA  Amphetamine  OFT  Assay,  Catalog  Num¬ 
ber:  10014947. 

CEDIA  Cannabinoids  OFT  Assay,  Catalog  Num¬ 
ber:  10014910. 

CEDIA  Cocaine  OFT  Assay,  Catalog  Number: 
10014764. 

CEDIA  Methamphetamine  OFT  Assay,  Catalog 
Number:  10014949. 

CEDIA  Methamphetamine  OFT  Control  Set  (Low 
and  High)  ,  Catalog  #10014953. 

CEDIA  Methamphetamine  OFT  Cutoff  Calibrator, 
Catalog  #10014951. 

CEDIA  Methamphetamine  OFT  High  Calibrator, 
Catalog  #10014952. 

CEDIA  Multi-Drug  OFT  Control  Set  (Low  and 
High),  Catalog  #10014957. 

CEDIA  Multi-Drug  OFT  Cutoff  Calibrator,  Catalog 


#10014955. 


Microgenics  Corporation 


CEDIA  Multi-Drug  OFT  High  Calibrator,  Catalog 
#10014956. 


Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 


CEDIA  Opiate  OFT  Assay,  Catalog  Number: 
10014873. 

CEDIA  PCP  OFT  Assay,  Catalog  Number: 
10014888. 

CEDIA  THC  OFT  Control  Set  (Low  and  High), 
Catalog  #10014925. 

CEDIA  THC  OFT  Cutoff  Calibrator,  Catalog 
#10014923. 

CEDIA  THC  OFT  High  Calibrator,  Catalog 
#10014924. 

Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Calibrator  1,  Catalog  Number:  10016345. 

Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Calibrator  1,  Catalog  Number:  10016362. 

Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Calibrator  2,  Catalog  Number:  10016346. 

Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Calibrator  2,  Catalog  Number:  10016363. 

Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Calibrator  3,  Catalog  Number:  10016347. 

Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Calibrator  3,  Catalog  Number:  10016364. 

Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Calibrator  4,  Catalog  Number:  10016348. 


Form 

Exemption 

date 

Glass  Ampule;  1  mL  . 

2/1/2012 

Glass  Ampule:  2  mL  . 

12/22/2011 

Glass  Ampule:  1  mL  . 

7/31/2012 

Glass  Ampule;  2  mL  . 

12/22/2011 

Glass  vial;  1  ml  . 

5/31/2012 

Glass  vial:  1  ml  . 

5/31/2012 

Glass  Ampule:  2  mL  . 

3/8/2012 

Glass  Ampule:  2  mL  . 

3/8/2012 

Glass  Ampule:  2  mL  . 

3/8/2012 

Glass  vial;  10  mL  . 

6/19/2012 

Glass  vial;  10  mL  . 

6/19/2012 

Glass  vial:  10  mL  . 

6/19/2012 

Glass  vial:  10  mL  . 

6/19/2012 

Glass  vial:  10  mL  . 

6/19/2012 

Glass  vial;  10  mL  . 

6/19/2012 

Glass  vial:  10  mL  . 

6/19/2012 

Glass  vial:  10  mL  . 

6/19/2012 

Glass  vial:  10  mL  . 

6/19/2012 

Glass  Ampule:  1  mL  . 

5/9/2012 

Box;  4  bottles;  65  mL  each . 

12/22/2011 

Box:  4  bottles;  65  mL  each . 

12/22/2011 

Box:  4  bottles;  65  mL  each  . 

12/22/2011 

Box;  4  bottles;  65  mL  each . 

12/22/2011 

Vial:  10  mL  Box:  2  vials  . 

12/22/2011 

Vial:  5  mL  Box:  1  vial  . 

12/22/2011 

Vial:  5  mL  Box:  1  vial  . 

12/22/2011 

Vial:  15  mL  Box;  2  vials  . 

12/22/2011 

Vial:  10  mL  Box:  1  vial . 

12/22/2011 

Vial:  10  mL  Box;  1  vial . 

12/22/2011 

Box:  4  bottles;  65  mL  each . 

12/22/2011 

Box:  4  bottles;  65  mL  each . 

12/22/2011 

Vial:  10  mL  Box;  2  vials  . 

12/22/2011 

Vial:  5  mL  Box:  1  vial . 

12/22/2011 

Vial:  5  mL  Box:  1  vial . 

12/22/2011 

Vial:  5  mL  Box:  1  vial . 

7/5/2012 

Vial;  5  mL  Box;  1  vial  . 

7/5/2012 

Vial:  5  mL  Box;  1  vial . 

7/5/2012 

Vial:  5  mL  Box;  1  vial . 

7/5/2012 

Vial;  5  mL  Box:  1  vial . 

7/5/2012 

Vial:  5  mL  Box:  1  vial . 

7/5/2012 

Vial:  5  mL  Box:  1  vial . 

7/5/2012 
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Supplier 


Product  name 


Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 


Thermo  Scientific  CEDIA 
Control  Set  (Low  and 
10016349. 

Thermo  Scientific  CEDIA 
Control  Set  (Low  and 
10016365. 

Thermo  Scientific  CEDIA 
Control  Set  (Low  and 
10016808. 


Methamphetamine  OFT 
High),  Catalog  Number: 

Methamphetamine  OFT 
High),  Catalog  Number: 

Methamphetamine  OFT 
High),  Catalog  Number: 


Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 


Thermo  Scientific  CEDIA  Methamphetamine  OFT 
Cutoff  Calibrator,  Catalog  Number:  10016807. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cali¬ 
brator  1,  Catalog  Number:  10016865. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cali¬ 
brator  1,  Catalog  Number:  10016882. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cali¬ 
brator  2,  Catalog  Number:  10016866. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cali¬ 
brator  2,  Catalog  Number:  10016883. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cali¬ 
brator  3,  Catalog  Number:  10016867. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cali¬ 
brator  3,  Catalog  Number:  10016884. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cali¬ 
brator  4,  Catalog  Number:  10016868. 

Thermo  Scientific  CEDIA  Multi-Drug  OFT  Control 
Set  (Low  and  High),  Catalog  Number: 
10016869. 


Microgenics  Corporation 


Thermo  Scientific  CEDIA  Multi-Drug  OFT  Control 
Set  (Low  and  High),  Catalog  Number: 
10016885. 


Microgenics  Corporation 


Thermo  Scientific  CEDIA  Mulfi-Drug  OFT  Confrol 
Set  (Low  and  High),  Catalog  Number: 
10016895. 


Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 
Microgenics  Corporation 


Thermo  Scientific  CEDIA  Multi-Drug  OFT  Cutoff 
Calibrator,  Catalog  Number:  10016894. 

Thermo  Scientific  CEDIA  THC  OFT  Calibrator  1 
Catalog  Number:  10016644. 

Thermo  Scientific  CEDIA  THC  OFT  Calibrator  1 
Catalog  Number:  10016700. 

Thermo  Scientific  CEDIA  THC  OFT  Calibrator  2 
Catalog  Number:  10016646. 

Thermo  Scientific  CEDIA  THC  OFT  Calibrafor  2 
Catalog  Number:  10016701. 

Thermo  Scientific  CEDIA  THC  OFT  Calibrator  3 
Catalog  Number:  10016647. 

Thermo  Scientific  CEDIA  THC  OFT  Calibrator  3 
Catalog  Number:  10016702. 

Thermo  Scientific  CEDIA  THC  OFT  Calibrator  4 
Catalog  Number:  10016648. 

Thermo  Scientific  CEDIA  THC  OFT  Control  Set 
(Low  and  High),  Catalog  Number:  10016649. 

Thermo  Scientific  CEDIA  THC  OFT  Control  Set 
(Low  and  High),  Catalog  Number:  10016703. 

Thermo  Scientific  CEDIA  THC  OFT  Control  Set 
(Low  and  High),  Catalog  Number:  10016731. 

Thermo  Scientific  CEDIA  THC  OFT  Cutoff  Cali¬ 
brator  Catalog  Number:  10016730. 

Thermo  Scientific  DRI  Fentanyl  Assay  Catalog 
Number:  10016005. 

Thermo  Scientific  DRI  Fentanyl  Assay  Catalog 
Number:  10016006. 

Thermo  Scientific  DRI  Fentanyl  Assay  Catalog 
Number:  10016437. 

Thermo  Scientific  DRI  Fentanyl  Calibrator  2  ng/ 
mL  Catalog  Number:  10016023. 

Thermo  Scientific  DRI  Fentanyl  High  Control  1  ng/ 
mL  Catalog  Number:  10016484. 

Thermo  Scientific  DRI  Fentanyl  High  Control  2  ng/ 

I  mL  Catalog  Number:  10016485. 


Form 

Vial:  10  mL  Box:  2  vials 

Vial:  10  mL  Box:  2  vials 


Exemption 

date 

7/5/201 2 

7/5/2012 


Vial:  10  mL  Box:  2  vials 


7/5/2012 


Vial:  5  mL  Box:  1  vial  .... 
Vial:  10  mL  Box:  1  vial  .. 
Vial:  10  mL  Box:  1  vial  .. 
Vial:  10  mL  Box:  1  vial  .. 
Vial:  10  mL  Box:  1  vial  ., 
Vial:  10  mL  Box:  1  vial  . 
Vial:  10  mL  Box:  1  vial  . 
Vial:  10  mL  Box:  1  vial  . 
Vial:  15  mL  Box:  2  vials 


7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 

7/5/2012 


Vial:  15  mL  Box:  2  vials 


7/5/2012 


Vial:  15  mL  Box:  2  vials 


7/5/2012 


Vial:  10  mL  Box:  1  vial  .. 
Vial:  5  mL  Box:  1  vial  .... 
Vial:  5  mL  Box:  1  vial  .... 
Vial:  5  mL  Box:  1  vial  .... 
Vial:  5  mL  Box:  1  vial  .... 
Vial:  5  mL  Box:  1  vial  .... 
Vial:  5  mL  Box:  1  vial  .... 
Vial:  5  mL  Box:  1  vial  ... 
Vial:  10  mL  Box:  2  vials 
Vial:  10  mL  Box:  2  vials 
Vial:  10  mL  Box:  2  vials 
Vial:  5  mL  Box:  1  vial  ... 

Vials:  500  mL  . 

3  vials,  18  mL  each  . 

3  vials,  18  mL  each  . 

Vials:  10  mL  . 

Box:  1  vial;  25  mL . 

I  Box:  1  vial;  10  mL . 


7/5/2012 
7/5/2012 
7/5/2012 
7/5/2012 
7/5/2012 
7/5/2012 
7/5/2012 
7/5/201 2 
7/5/2012 
7/5/2012 
7/5/2012 
7/5/2012 
5/31/2012 
5/31/2012 
5/31/2012 
5/31/2012 
5/31/2012 
5/31/2012 
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Supplier 


Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Microgenics  Corporation  . 

Restek  Corporation  . 

Restek  Corporation  . 

Restek  Corporation  . 

Restek  Corporation  . 

Restek  Corporation  . 

Restek  Corporation  . 

Restek  Corporation  . 

Roche  Diagnostics  Operations,  Inc 
Roche  Diagnostics  Operations,  Inc 
Roche  Diagnostics  Operations,  Inc 

Roche  Diagnostics  Operations,  Inc 

Roche  Diagnostics  Operations,  Inc 


Product  name 


Roche  Diagnostics  Operations,  Inc  ... 

Oral 

Fluid 

DAT 

SO 

Cal 

05475872190. 

Roche  Diagnostics  Operations,  Inc  ... 

Oral 

Fluid 

DAT 

SO 

Cal 

SAFC  Biosciences 
SAFC  Biosciences  . 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 
Siemens  Healthcare 


Siemens 

Siemens 

Siemens 

Siemens 

Siemens 

Siemens 

Siemens 


Healthcare 

Healthcare 

Healthcare 

Healthcare 

Healthcare 

Healthcare 

Healthcare 


Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 

Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 
Diagnostics  Inc 


Thermo  Scientific  DRI  Fentanyl  High  Control  3  ng/ 
mL  Catalog  Number:  10016024. 

Thermo  Scientific  DRI  Fentanyl  High  Control  3  ng/ 
mL  Catalog  Number:  10016486. 

Thermo  Scientific  DRI  Fentanyl  Low  Control  1  ng/ 
mL  Catalog  Number:  10016022. 

Thermo  Scientific  MAS  Omni*CORE  Liquid  As¬ 
sayed  Integrated  Chemistry  Control  Levels  1-3. 
Thermo  Scientific  MAS  Omni»CORE  Liquid  As¬ 
sayed  Integrated  Chemistry  Control  Sample 
Pack. 

Thermo  Scientific  MAS  Omni*IMMUNE  Liquid  As¬ 
sayed  Integrated  Chemistry  Control  Levels  1-3. 
Thermo  Scientific  MAS  Omni»IMMUNE  Liquid  As¬ 
sayed  Integrated  Chemistry  Control  Sample 
Pack. 

Thermo  Scientific  MAS  Omni»IMMLINE  PRO  Liq¬ 
uid  Assayed  Integrated  Chemistry  Control  Lev¬ 
els  1-3. 

Thermo  Scientific  MAS  Omni»IMMUNE  PRO  Liq¬ 
uid  Assayed  Integrated  Chemistry  Control  Sam¬ 
ple  Pack. 

Appendix  IX  Mix  #1,  Revised . 

Custom  a,a-Dimethylphenethylamine  Standard  .... 

Custom  Chloral  Hydrate  Standard  . 

Custom  LS4434  Standard  1  . 

Metabolomic  Standard  Mix  #1  . 

LICMR3  Method  539  Calibration  Standard  . 

LICMR3  Method  Calibration  Standard  . 

Oral  Fluid  DAT  Cal  A  Levels  1-5  . 

Oral  Fluid  DAT  Cal  B  Levels  1-5  . 

Oral  Fluid  DAT  Control  Set  A  Material  No. 

05473390190. 

Oral  Fluid  DAT  Control  Set  B  Material  No. 

05473411190. 

Oral  Fluid  DAT  Qual  Cal  Material  No. 

05475929190. 

A  Material  No. 


B  Material  No. 

05475899190. 

HH-4  Cell  Culture  Medium  . 

HH-4  Cell  Culture  Medium  . 

ADVIA  Chemistry  Drug  CAL  1  . 

ADVIA  Chemistry  Drug  CAL  1,  Level  2  . 

ADVIA  Chemistry  Drug  CAL  1,  Level  3  . 

ADVIA  Chemistry  Drug  CAL  1,  Level  4  . 

ADVIA  Chemistry  Drug  CAL  1 ,  Level  5  . 

Bulk  Ell  Plus  THC  CAL  2  ML  . 

Bulk  Ell  Plus  THC  CAL  3  ML  . 

Bulk  Ell  Plus  THC  CAL  4  ML  . 

Bulk  Ell  Plus  THC  CAL  5  ML  . 

Bulk  Ell  Plus  THC  Control  1  ML  . 

Bulk  Ell  Plus  THC  Control  2  ML  . 

Bulk  Ell  Plus  THC  Control  3  ML  . 

Bulk  Ell  Plus  THC  Control  4  ML  . 

Bulk  Ell  Plus  THC  Control  5  ML  . 

Bulk  Ell  Plus  THC  Control  6  ML  . 

Dimension  Drug  Calibrator,  Level  2 . 

Dimension  Drug  Calibrator,  Level  3 . 

Dimension  Drug  Calibrator,  Level  4  . 

Dimension  Drug  Calibrator,  Level  5 . 

Dimension  Clinical  Chemistry  System  DRUG  Cali¬ 
brator. 

Dimension  Vista  DRUG  1  CAL,  B  . 

Dimension  Vista  Drug  4  CAL,  Level  B  . 

Dimension  Vista  Drug  4  CAL,  Level  C  . 

Dimension  Vista  Drug  4  CAL,  Level  D  . 

Dimension  Vista  Drug  4  CAL,  Level  E  . 

Dimension  Vista  LOCI  8  CAL  . 

Dimension  Vista  LOCI  9  CAL  Levels  A-E . 


Form 

Exemption 

date 

Vials:  25  mL  . 

5/31/2012 

Box:  1  vial;  25  mL  . 

5/31/2012 

Vials:  25  mL  . 

5/31/2012 

Vial  5  mL;  Box:  6  vials  . 

12/22/2011 

Box:  6  vials;  5  mL  each  . 

12/22/2011 

Vial  5  mL;  Box:  6  vials  . 

12/22/2011 

Box:  6  vials;  5  mL  each  . 

12/22/2011 

Vial  5  mL;  Box:  6  vials  . 

12/22/2011 

Box:  6  vials;  5  mL  each  . 

12/22/2011 

Ampule:  2  mL . 

12/22/2011 

Ampule:  2  mL . 

12/22/2011 

Ampule:  2  mL . 

12/22/2011 

Ampule:  2  mL 

Ampule:  2  mL . 

Ampule:  2  mL . 

Ampule:  2  mL . 

Glass  vial:  5  mL  . 

Glass  vial:  5  mL  . 

Box  of  6  vials,  10  mL  each 

Box  of  6  vials,  10  mL  each 

Box  of  4  vials,  5  mL  each  .. 

Box  of  6  vials,  5  mL  each  ., 

Box  of  6  vials,  5  mL  each  . 


Bag:  1L,  200L,  500L;  Bottle:  1L,  2L 

Bag:  20  L,  100L,  1,000  L  . 

Carton:  10  vials;  3  ml  each . 

Vial:  3  mL  . 

Vial:  3  mL  . 

Vial:  3  mL  . 

Vial:  3  mL  . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L  . 

Bulk  Container:  4  mL-100  L  . 

Vial:  2.5  mL  . 

Vial:  2.5  mL  . 

Vial:  2.5  mL  . 

Vial:  2.5  mL  . 

Carton:  10  vials;  2.5  ml  each . 


Vial:  2.5  mL  . 

Vial.  3  mL  . 

Vial:  3  mL  . 

Vial:  3  mL  . 

Vial:  3  mL  . 

Box  of  10  vials;  Vial:  2.5  mL 
Vial:  1.5  mL  . 


7/5/2012 

2/1/2012 

12/22/2011 

5/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

2/3/2012 

3/22/2012 

11/5/2012 

11/5/2012 

11/5/2012 

11/5/2012 

11/5/2012 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

11/5/2012 

11/5/2012 

11/5/2012 

11/5/2012 

11/5/2012 

7/31/2012 

11/5/2012 

11/5/2012 

11/5/2012 

11/5/2012 

3/22/2012 

12/22/2011 
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Supplier 


Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 
Siemens  Healthcare  Diagnostics  Inc 

Supelco,  Inc  . 

Ultra  Scientific,  Inc  . 

Ultra  Scientific,  Inc  . 

Ultra  Scientific,  Inc  . 

Ultra  Scientific,  Inc  . 

Ultra  Scientific,  Inc  . 

Ultra  Scientific,  Inc  . 

Ultra  Scientific,  Inc  . 

Ultra  Scientific,  Inc  . 


Product  name 

Form 

Exemption 

date 

Dimension  Vista  System  DRUG  1  CAL  . 

Carton:  6  vials;  2.5  mL  each  . 

7/31/2012 

Dimension  Vista  System  Drug  4  CAL . 

Carton:  10  vials;  3  ml  each  . 

11/5/2012 

Dimension  Vista  System  LOCI  9  Calibrator  . 

Box  of  10  vials;  Vial:  1.5  mL . 

12/22/2011 

Dimension  Vista  UDAT  CAL  . 

Glass  vial:  3  mL;  Carton:  6  vials  . 

12/22/2011 

Dimension  Vista  UDAT  CAL  Bulk,  Level  B  . 

Bulk  Container:  20  L-25  L  . 

5/31/2012 

Dimension  Vista  UDAT  CAL  Pilot,  Level  B  . 

Pilot  Container:  2  mL-125  mL  . 

5/31/2012 

Dimension  Vista  UDAT  CAL,  Level  B . 

Glass  vial:  3  mL  . 

12/22/2011 

FC  Ell  Plus  THC  CAL  2  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  CAL  3  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  CAL  4  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  CAL  5  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  Control  1  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  Control  2  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  Control  3  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  Control  4  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  Control  5  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

FC  Ell  Plus  THC  Control  6  ML  . 

Plastic  vial:  15  mL . 

12/22/2011 

MP  LOCI  9  TTST  Cal  LvI  1-7  FC  . 

Vial:  1-5  mL  . 

12/22/2011 

MP  LOCI  9  TTST  LvI  1-7  Bulk  . 

Bulk  container:  4  mL-100  L . 

12/22/2011 

VS  Drug  1  Cal  Bulk  Soln,  Level  B . 

Bulk  container:  2  mL-1  L . 

7/31/2012 

VS  LOCI  9  CAL  BULK  SOLN  Levels  1-5  . 

Bulk  container:  4  mL-100  L . 

12/22/2011 

VS  LOCI  CAL  8  BULK  SOLN  Level  2  . 

Bulk  container:  4  mL-100  L . 

3/22/2012 

VS  LOCI  CAL  8  BULK  SOLN  Level  3  . 

Bulk  container:  4  mL-100  L . 

3/22/2012 

VS  LOCI  CAL  8  BULK  SOLN  Level  4  . 

Bulk  container:  4  mL-100  L . 

3/22/2012 

VS  LOCI  CAL  8  BULK  SOLN  Level  5  . 

Bulk  container:  4  mL-100  L . 

3/22/201 2 

VS  LOCI  CAL  8  Vial  Level  E  . 

Vial:  2.5  mL  . 

3/22/2012 

VS  LOCI  CAL  8  Vial  Level  B  . 

Vial:  2.5  mL  . 

3/22/2012 

VS  LOCI  CAL  8  Vial  Level  C  . 

Vial:  2.5  mL  . 

3/22/2012 

VS  LOCI  CAL  8  Vial  Level  D  . 

Vial:  2.5  mL  . 

3/22/2012 

Custom  Mix,  0.2-163.2  pg/mL  in  methanol  . 

Glass  ampule:  1  mL . 

7/31/2012 

DSA  Detection  Cocaine  HCI  Standard  . 

Amber  ampule:  1  mL  . 

12/22/201 1 

DSA  Detection  Cocaine  HCI 

Amber  ampule:  1  mL  . 

12/22/2011 

StandardPhenobarbital  (625  pg/mL). 

DSA  Detection  Cocaine  HCI 

Amber  ampule:  1  mL  . 

12/22/2011 

StandardPhenobarbital  (6400  pg/mL). 

GE-lon  Track  100  ng/pL  TNT/Cocaine  HCI  Stand- 

Amber  ampule:  10  mL  . 

12/22/2011 

ard  Rev.  1 . 

GE-lon  Track  100  ng/pL  TNT/Cocaine  HCI  Stand¬ 
ard  Rev.  1 . 

Phenobarbital  (625  pg/mL)  . 

Glass  bottle:  100  mL . 

12/22/2011 

Amber  ampule:  1  mL  . 

5/31/2012 

Phenobarbital  (6400  pg/mL)  . 

Amber  ampule:  1  mL  . 

5/31/2012 

Ultracheck  WS  Chloral  Hydrate  Sample  . 

Glass  ampule:  2  mL . 

12/22/2011 

'I'he  Do|)uty  Assistant  Administrator 
has  found  that  each  of  the  compounds, 
mixtures,  and  ])re])arations  de.scriljed  in 
Chart  11  below  is  not  consistent  with  the 
criteria  .stated  in  21  IJ.S.C.  811(g)(3)(B) 
and  in  21  CFR  1308.23.  Accorrlingly,  the 
llepnty  Assi.stant  Admini.strator  has 


determined  that  the  cliemical 
preparations  or  mixtures  generally 
de.scrihed  in  Chart  11  below  and 
sjiecifically  de.scrihed  in  the  application 
materials  received  by  UEA,  are  not 
exempt  from  a])plication  of  the  CSA  or 
from  ap])lication  of  the  CFR,  with  regard 


to  the  rerpiested  exemjjtion  pursuant  to 
21  CFR  1308.23,  as  of  the  date  li.sted 
below  that  was  provided  in  the 
determination  lettrirs  to  the  individual 
recjuesters. 


Chart  II 


Supplier 

Product  name 

Form 

Denial  date 

Abbott  Laboratories . 

ARCHITECT  Estradiol  Assay  Diluent,  No.  2K25J 

Tank:  50-500  L . 

12/22/2011 

Abbott  Laboratories . 

AxSYM  Estradiol  Buffer  . 

Bulk  Tank:  50-500  L;  Bag-in-box: 
18-200  L. 

12/22/2011 

American  Radiolabeled  Chemicals, 
Inc.. 

Biochemical  Diagnostics,  Inc . 

Lysergic  acid  diethylamide  . 

Vial:  1  mL  . 

12/22/2011 

Benzoylecgonine  Bulk  Solution  (5  mg/mL)  . 

Bottle:  1  ml-1  L . 

11/15/2011 

Biochemical  Diagnostics,  Inc . 

Cocaine  Bulk  Solution(5  mg/mL)  . 

Bottle:  1  ml-1  L . 

11/15/2011 

Biochemical  Diagnostics,  Inc . 

Codeine  Bulk  Solution(5  mg/mL)  . 

Bottle:  1  ml-1  L . 

11/15/2011 

Biochemical  Diagnostics,  Inc . 

d-Amphetamine  Bulk  Solution  (5  mg/mL)  . 

Bottle:  1  ml-1  L . 

11/15/2011 

Biochemical  Diagnostics,  Inc . 

Detectabuse  Custom  Liquid  Control  Urine,  MCI  34 

Glass  vials.  500  ml-2  L  . 

11/15/2011 

Biochemical  Diagnostics,  Inc . 

Detectabuse  Custom  Liquid  Control  Urine,  MCI 35 

Glass  vials:  500  ml-2  L  . 

11/15/2011 

Biochemical  Diagnostics,  Inc . 

Detectabuse  Custom  Liquid  Control  Urine,  MCI 36 

Glass  vials:  200  ml-2  L  . 

11/15/2011 

Biochemical  Diagnostics,  Inc . 

Detectabuse  Custom  Liquid  Control  Urine,  MCI 37 

Glass  vials:  500  ml-2  L  . 

11/15/2011 
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Supplier 


Product  name 


Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 
Biochemical  Diagnostics,  Inc. 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio- Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Bio- Rad  Laboratories  . 

Bio-Rad  Laboratories  . 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 
Cayman  Chemical  Company 
Cayman  Chemical  Company 
Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cayman  Chemical  Company 

Cerilliant  Corporation  . 

Cerilliant  Corporation  . 

Cerilliant  Corporation  . 


Detectabuse  Custom  Liquid  Control  Urine,  MC138 
Detectabuse  Custom  Liquid  Control  Urine,  MCI 39 
Detectabuse  Custom  Liquid  Control  Urine,  MC140 
Detectabuse  Custom  Liquid  Control  Urine,  MC141 
Detectabuse  Custom  Liquid  Control  Urine,  MC142 

d-Methamphetamine  Bulk  Solution(5  mg/mL)  . 

d-Propoxyphene  Bulk  Solution  (5  mg/mL)  . 

Hydrocodone  Bulk  Solution(5  mg/mL)  . 

Hydromorphone  Bulk  Solution(5  mg/mL)  . 

MDA  Bulk  Solution(5  mg/mL)  . 

MDEA  Bulk  Solution(5  mg/mL)  . 

MDMA  Bulk  Solution(5  mg/mL)  . 

Methadone  Bulk  Solution(5  mg/mL)  . 

Methaqualone  Bulk  Solution(5  mg/mL)  . 

Morphine  Bulk  Solution  (5  mg/mL)  . 

Oxazepam  Bulk  Solution  (5  mg/mL)  . 

Secobarbital  Bulk  Solution  (5  mg./mL)  . 

Liquichek  Urine  Toxicology  Control  Cl  Minipak  .... 
Liquichek  Urine  Toxicology  Control  C2  Minipak  .... 
Liquichek  Urine  Toxicology  Control  C3  Minipak  .... 
Liquichek  Urine  Toxicology  Control  C4  Minipak  .... 
Liquichek  Urine  Toxicology  Control  Low  Opiate 
Level  C2  Minipak. 

Liquichek  Urine  Toxicology  Control  Low  Opiate 
Level  C3  Minipak. 

Liquichek  Urine  Toxicology  Control  SI  Minipak  .... 
Liquichek  Urine  Toxicology  Control  S1E  Low  Opi¬ 
ate  Minipak. 

Liquichek  Urine  Toxicology  Control  S1E  Minipak  .. 
Liquichek  Urine  Toxicology  Control  S1S  Minipak  .. 
Liquichek  Urine  Toxicology  Control  S2  Minipak  .... 
Liquichek  Urine  Toxicology  Control  S2E  Low  Opi¬ 
ate  Minipak. 

Liquichek  Urine  Toxicology  Control  S2E  Minipak  .. 
Liquichek  Urine  Toxicology  Control  S2SMinipak  ... 
Liquichek  Urine  Toxicology  Control  S3  Minipak  .... 
4-Methylmethcathinone  (hydrochloride),  10  mg  in 
1  mL  Methanol. 

4-Methylmethcathinone  (hydrochloride),  25  mg  in 
2.5  mL  Methanol. 

4- Methylmethcathinone  (hydrochloride),  5  mg  in 
500  pL  Methanol. 

5- methoxy  DMT,  10  mg  in  1  mL  Methanol  . 

5-methoxy  DMT,  25  mg  in  2.5  mL  Methanol  . 

5-methoxy  DMT,  5  mg  in  500  pL  Methanol  . 

Methylenedioxy  Pyrovalerone  (hydrochloride),  10 

mg  in  1  mL  Methanol. 

Methylenedioxy  Pyrovalerone  (hydrochloride),  25 
mg  in  2.5  mL  Methanol. 

Methylenedioxy  Pyrovalerone  (hydrochloride),  5 
mg  in  500  pL  Methanol. 

Methylenedioxy  Pyrovalerone,  10  mg  in  1  mL 
Methanol. 

Methylenedioxy  Pyrovalerone,  25  mg  in  2.5  mL 
Methanol. 

Methylenedioxy  Pyrovalerone,  5  mg  in  500  pL 
Methanol. 

Methylenedioxy  Pyrovalerone-d8  (hydrochloride), 
10  mg  in  1  mL  Methanol. 

Methylenedioxy  Pyrovalerone-d8  (hydrochloride), 
25  mg  in  2.5  mL  Methanol. 

Methylenedioxy  Pyrovalerone-d8  (hydrochloride), 
5  mg  in  500  pL  Methanol. 

Methylone  (hydrochloride),  10  mg  in  1  mL  Meth¬ 
anol. 

Methylone  (hydrochloride),  25  mg  in  2.5  mL  Meth¬ 
anol. 

Methylone  (hydrochloride),  5  mg  in  500  pL  Meth¬ 
anol. 

Codeine  (1  mg/mL)  . 

Codeine-D3  (1  mg/mL)  . 

Drug  Solution  #  16  . 


Form 


Denial  date 


Glass  vials:  500  ml-2  L  .. 
Glass  vials:  500  ml-2  L  .. 
Glass  vials:  500  ml-2  L  .. 
Glass  vials:  500  ml-2  L  .. 
Glass  vials:  1  ml-200  mL 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L  . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Bottle:  1  ml-1  L . 

Amber  Vial:  20mL  . 

Amber  Vial:  20mL  . 

Amber  Vial:  20mL  . 

Amber  Vial:  20mL  . 

Amber  Vial:  20mL  . 


11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

11/15/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 


Amber  Vial:  20mL 


12/22/2011 


Amber  Vial:  lOmL 
Amber  Vial:  lOmL 


12/22/2011 

12/22/2011 


Amber  Vial:  lOmL 
Amber  Vial:  lOmL 
Amber  Vial:  lOmL 
Amber  Vial:  lOmL 


12/22/2011 

12/22/2011 

12/22/2011 

12/22/2011 


Amber  Vial:  lOmL 
Amber  Vial:  lOmL 
Amber  Vial:  lOmL 
Glass  vial:  1  mL  .. 


12/22/2011 

12/22/2011 

12/22/2011 

7/31/2012 


Glass  vial:  2.5  mL 

Glass  vial:  500  pL 

Glass  vial:  1  mL  .. 
Glass  vial:  2.5  mL 
Glass  vial:  500  pL 
Glass  vial:  1  mL  .. 

Glass  vial:  2.5  mL 

Glass  vial:  500  pL 

Glass  vial:  1  mL  .. 

Glass  vial:  2.5  mL 

Glass  vial:  500  pL 

Glass  vial:  1  mL  .. 

Glass  vial:  2.5  mL 


7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 

7/31/2012 


Glass  vial:  500  pL 


7/31/2012 


Glass  vial:  1  mL 


7/31/2012 


Glass  vial:  2.5  mL 


7/31/2012 


Glass  vial:  500  pL 


7/31/2012 


Glass  ampule:  5  mL  ... 
Glass  ampule:  5  mL  ... 
Screw-cap  Vial:  50  mL 


7/31/2012 

7/31/2012 

6/5/2012 
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Supplier 

Product  name 

Form 

Denial  date 

Cerilliant  Corporation  . 

Drug  Solution  #  17  . 

Screw-cap  Vial:  50  mL . 

6/5/2012 

Cerilliant  Corporation  . 

Drug  Solution  #  18  . 

Screw-cap  Vial:  50  mL . 

6/5/2012 

Cerilliant  Corporation  . 

Drug  Solution  #  19  . 

Screw-cap  Vial:  50  mL . 

6/5/2012 

Cerilliant  Corporation  . 

Drug  Solution  #  20  . 

Screw-cap  Vial:  50  mL . 

6/5/2012 

Cerilliant  Corporation  . 

Hydrocodone  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Hydrocodone-D6  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Hydromorphone  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Hydromorphone-D3  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Morphine  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Morphine-D3  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Noroxycodone  HCI  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Noroxycodone-D3  HCI  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Oxycodone  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Oxycodone-D3  (1  mg/mL) . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Oxymorphone  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Cerilliant  Corporation  . 

Oxymorphone-D3  (1  mg/mL)  . 

Glass  ampule:  5  mL . 

7/31/2012 

Environmental  Resource  Associates 

uses  BQS  LS4434  Mix  1  . 

Glass  Ampule:  1-2  mL  . 

7/31/2012 

(ERA). 

Environmental  Resource  Associates 

uses  BQS  LS4434  Mix  2  . 

Glass  Ampule:  1-2  mL  . 

7/31/2012 

(ERA). 

Immunalysis  Corporation  . 

Tapentadol  Calibrator  Levels  1-4  . 

Glass  vial:  10  mL  . 

6/19/2012 

Immunalysis  Corporation  . 

Tapentadol  High  Control  . 

Glass  vial:  10  mL  . 

6/19/2012 

Immunalysis  Corporation  . 

Tapentadol  Low  Control  . 

Glass  vial:  10  mL  . 

6/19/2012 

Restek  Corporation  . 

Custom  Cannabinoids  Standard  . 

Ampule:  2  mL . 

5/31/2012 

Restek  Corporation  . 

Custom  Paraldehyde  Standard  (10  mg/mL)  . 

Ampule:  2  mL . 

7/5/2012 

Siemens  Healthcare  Diagnostics  Inc. 

Dimension  Vista  UDAT  CAL  Bulk,  Level  B  . 

Bulk  Container:  4mL-100L  . 

12/22/2011 

Siemens  Healthcare  Diagnostics  Inc. 

Dimension  Vista  UDAT  CAL  Bulk,  Level  B  . 

Bulk  Container:  26  L-50L  . 

5/31/2012 

Siemens  Healthcare  Diagnostics  Inc. 

Drug  CAL  BULK  SOLN,  Level  2  . 

Bulk  container:  2  L-100  L . 

11/5/2012 

Siemens  Healthcare  Diagnostics  Inc. 

Drug  CAL  BULK  SOLN,  Level  3  . 

Bulk  container:  2  mL-100  L . 

11/5/2012 

Siemens  Healthcare  Diagnostics  Inc. 

Drug  CAL  BULK  SOLN,  Level  4  . 

Bulk  container:  2  mL-100  L . 

11/5/2012 

Siemens  Healthcare  Diagnostics  Inc. 

Drug  CAL  BULK  SOLN,  Level  5  . 

Bulk  container:  2m  L-100  L . 

11/5/2012 

Siemens  Healthcare  Diagnostics  Inc. 

VS  Drug  1  Cal  Bulk  Soln,  Level  B  . 

Bulk  container:  2  mL-100  L . 

7/31/2012 

Sc:ope  of  Approval 

The  exemptions  are  applicable  only  to 
the  pr(n:ise  prejjaration  or  mixture 
described  in  the  application  submitted 
to  DKA  in  the  l’orm(s)  listed  in  tliis 
order.  Pursuant  to  21  (3*’R  1308. 24(h). 
any  change  in  tlie  quantitative  or 
{|ualitative  composition  of  the 
prejjaration  or  mixture  or  change  in  the 
tra(ie  name  or  other  designation  of  the 
preparation  or  mixture  after  the  date  of 
aj)plication  requires  a  new  application. 
Pursuant  to  21  CFR  1.308. 24(g),  DEA 
may  pniscrihe  retjuirements  other  than 
tho.se  .set  forth  in  1.308.24(h)-(e)  on  a 
case-hy-case  basis  for  materials 
exempted  in  l)ulk  (piantities. 
Accordingly,  in  order  to  limit 
ojjportnnity  for  diversion  from  the 
larger  hulk  quantities,  DEA  has 
determined  that  each  of  the  (jxempted 
hulk  j)roduct.s  listed  in  this  order  may 
oidy  he  u.sed  in-hoii.se  and  may  not  he 
transported  to  other  facilities. 

Additional  exemj)t  chemical 
|)reparation  requests  rec(!ived  between 
June  1 2.  201 1 .  and  June  30,  2012,  and 
not  otherwise  niferenced  in  this  order 
may  remain  pending  until  DEA  receives 
additional  information  required, 
pursuant  to  21  (iFR  1308.23(d),  as 
detailed  in  separate  correspondence  to 
individual  reque.sters.  DEA’s  order  on 


such  recpiests  will  he  published  in  a 
future  Federal  Register. 

(Chemical  Preparations  (iontaining 
Newly  (Controlled  Substances 

The  statutory  authority  for  exempt 
chemical  prejiarations  is  based  on  the 
control  status  of  substances  contaimul 
within  a  jjrejjaration,  the  intended 
administration  of  a  preparation,  and  the 
jjackaged  form  of  a  prejiaration.  DEA 
conducts  a  case-hy-case  analysis  of  each 
application  for  exemption  to  determine 
whether  exemption  of  a  preparation 
from  certain  provisions  of  the  CSA  is 
apj)r()])riate  pursuant  to  the  specified 
statutory  and  regulatory  recjuirements. 

Most  exemj)t  chmnical  prejjarations 
have  remained  effective  indefinitely 
unless  the  holder  of  a  specific  exeinj)! 
clumiical  pre])aration  .s])ecifically 
requested  that  the  exemption  he 
terminated.  The  (TSA  allows  for 
modifications  to  the  controlled 
substances  scluHlules  to  add,  nmiove,  or 
change  the  sclnulule  of  suhstanccis  thus 
nisulting  in  periodic  modifications  to 
the  control  .status  of  various  .substances. 
21  IJ.S.CC.  811(a).  Since  the  (C.SA  was 
enacted  in  15)70,  DEA  has  on  .several 
occasions  added  to,  removed  from,  or 
modified  the  schedules  of  controlled 
substances  in  accordance  with  the  CSA. 


.Such  changes  may  result  in  the  non- 
com])liance  of  exemj)t  chemical 
])reparalions  with  current  statutes  or 
r(;gulations  if  chemical  j)re])arations  that 
have  already  obtained  exempt  status 
contain  newly  controlled  substances. 

For  exam])le,  although  an  exempt 
chemical  jneparation  may  continue  to 
he  packaged  in  the  same  manner  as 
when  it  was  ajjproved,  non-controlled 
substances  in  the  prej)aration  may 
become  controlled,  thus  prompting  the 
need  for  a  new  application  for 
exemption  of  the  chemical  ])re])aration 
to  ensure  continued  comjiliance.  Other 
]n'e])aration.s  that  previously  contained 
no  controlled  substances  may  contain 
newly  control IckI  suh.stances  and  thus 
would  recjuire  an  a])])lication  for 
exemj)tion. 

DEA  reviews  aj)])lications  for 
clmmical  preparation  exemi)tions  based 
on  the  statutes  and  regulations  that  are 
in  j)lace  at  the  time  of  the  a])])lication, 
including  the  control  status  of 
substances  included  in  the  ])rej)aration. 
DEA  must  remain  vigilant  to  ensure  that 
exempt  chemical  prej)arations  remain 
consistent  with  the  standards  set  forth 
in  the  (kSA  and  its  imjjlementing 
regulations.  As  such,  DEA  reminds  the 
public  that  any  chemical  preparation, 
regardless  of  whether  it  was  previously 
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(!X(!ni])l,  that  contains  a  newly 
controlled  substance  will  recjiiire  a  new 
a|)plic:ation  for  exemption  pursuant  to 
21  U..S.C;.  811(g)(3)(B)  and  21  CFR 
1308.2.3-1308.24. 

Review  of  Exemptions  Pursuant  to  21 
IJ.S.C.  811(g)(3) 

Ba.sed  on  iiupiiries  niceived  from 
industry,  DEA  is  conducting  a 
comprehensive  review  of  the  exempt 
chemical  ])reparalion  regulations.  DEA's 
regulations  at  21  CFR  1308.24(a)  state 
that  a])])roved  chemical  preparations  are 
exempt  from  certain  provisions  of  both 
Snhcha])ter  1  and  .Suhcha])ter  II  of  the 
CSA;  “The  chemical  preparations  and 
mixtures  ajiproved  ]nn'suant  to  1308.23 
are  exempt  from  application  of  sections 
302,  303,  30.‘5,  300,  307,  308,  309,  1002, 
1003  and  1004  of  the  Act  (21  II..S.C. 
822-823,  825-829,  952-954)  and 
1301.74  of  this  chajiter,  to  the  extent 
described  in  paragraphs  (h)  to  (h)  of  this 
section.”  l^ursuant  to  its  regulations, 

DEA  has  j)rovided  exem|)tion.s  from  the 
aj)plication  of  section  302,  303,  305, 

300,  307,  308,  309,  1002,  1003,  and  1004 
of  the  Act  (21  IJ.S.C.  822-823,  82.5-829, 
952-5)54)  and  21  CFR  1301.74  since  the 
im])lementation  of  the  regulations  in  the 
early  1970s.  Until  DEA’s  analysis  of  tin; 
exemption  regulations  is  comjilete,  DEA 
will  continue  to  review  and  provide 
exem])tions  to  chemical  preparations 
consistent  with  the  implementing 
regulations,  when  warranted.  DEA  will 
l)nhlish  a  future  notice  regarding  the 
outcome  of  DEA’s  review  of  its 
r(;gulation.s  with  respect  to  the 
exemption  of  chemical  jjreparations. 

R(;quest  for  (Jomment 

Pursuant  to  21  CFR  1308.23,  any 
interested  person  may  submit  written 
comments  on  or  objections  to  any 
chemical  jjreparation  in  this  order  that 
has  been  approved  or  denied  as  exempt. 
If  any  comments  or  ohje;ctions  rai.se 
significant  issues  regarding  any  finding 
of  fact  or  conclusion  of  law  upon  which 
this  order  is  based,  the  Deputy  Assi.stant 
Administrator  will  immediately 
susiiend  the  effectiveness  of  any 
applicable  part  of  this  order  until  he 
may  reconsider  the  ap])lication  in  light 
of  the  comments  and  objections  filed. 

Approved  fJxempt  Chemical 
Preparations  Are  Posted  on  DEA’s  Web 
site 

A  list  of  all  current  exemptions, 
including  tho.se  listed  in  this  order,  is 
available  on  DEA’s  Web  site  at  http:// 
\\'\v\\’.(]eadiversion.us(ioj.gov/sch(H{iiI(^s/ 
(ixempt /exempt  clKmdist. pdf.  The  dat(!s 
of  a])j)lic:ation.s  of  all  current  exem])tions 
are  jjosted  for  easy  reference. 


Haled:  )aniiary  14.  2013. 

|o.st!|ih  Kaiinazzisi, 

Deputy  Assistant  Administrator. 

U  K  Doc.  2(n:i-()l  i:):t  idled  K:45  ami 

BILLING  CODE  4410-09-P 

DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment;  Survey  Regarding  Pension 
Benefit  Statements 

agency:  Employee  Benefits  .Security 
Administration,  De]iartment  of  Labor. 
action:  Notice. 

SUMMARY:  The  Department  of  Labor  (the 
Department),  in  accordance  with  the 
Pajierwork  Reduction  Act  of  1995  (PRA 
95)  (44  IJ.S.C.  35()(i(c)(2)(A)),  provides 
the  general  jnihlic  and  f’luleral  agcincnes 
with  an  o])]K)rtnnity  to  comment  on 
])ro])osed  and  continuing  collections  of 
information.  This  helps  the  Department 
a.sse.ss  the  impact  of  its  information 
collection  reqnirmnents  and  minimize 
the  jinhlic’s  reporting  burden.  It  al.so 
hel]).s  the  public  understand  the 
Department’s  information  collection 
reepurements  and  provide  the  rcupiested 
data  in  the  (hisired  format.  The 
Emplovee  Benelits  .Seenritv 
Administration  (EB.SA)  is  soliciting 
comments  on  tin;  proposed  information 
collection  recpiest  (ICR)  described 
below.  A  copy  of  the  ICRs  may  he 
obtained  by  contacting  the  office  listed 
in  the  ADDRESSES  section  of  this  notice. 
ICRs  also  are  available  at  reginfo.gov 
(htti)://\\’\\’\\’. regin  fo.gov/puhIie/do/ 
PHAMain). 

DATES:  Written  comments  must  he 
submitted  to  the  office  shown  in  the 
Addresses  section  on  or  before  March 
25,  2013. 

ADDRESSES:  C.  Christopher  Co.shy, 
De])arlment  of  Labor,  Employee  Benefits 
.Security  Administration.  200 
Constitution  Avenue  NW.,  N-5718. 
Washington,  DC  20210,  (202)  09.3-8410, 
FAX  (202)  093-4745  (the.se  are  not  toll- 
free  numbers). 

1.  Supplementary  Information 

This  notice  recpiests  ])iihlic  comment 
on  the  Department’s  proposed  collection 
of  information  regarding  a  survey  and 
focus  grouj).s  that  will  ask  respondents 
to  answer  (juestions  related  to 
information  presented  in  benefit 
statements  received  from  their 
retirement  j)lans.  A  summary  of  the  ICR 
and  the  current  burden  estimates 
follows: 


Agency:  Employee  Benefits  .Security 
Admini.stration,  Department  of  Labor. 

Title:  Uou.sehold  survey  (pie.stion.s  and 
exjmriments  related  to  pension  benefit 
.statements. 

Type  of  Review:  New  collection  of 
information. 

OMR  iVum/jcr;  1210-NEW. 

Re.sj)ondents:  2.950. 

\hnnher  of  Annuol  Res{)onses:  2,950. 

I'otnJ  Riirden  Honrs:  945  hours. 

Tot(d  Annuali'/.ed  (iapitrd/Startnp 
Costs:  .so. 

Tot(d  Annual  Costs:  S244.800. 

Descrijd ion:  The.  De])artment  is 
planning  to  survey  participants  in  an 
existing  hou.sehold  Internet  ))anel  called 
the  American  Life  Panel  (ALP)  and 
conduct  four  focus  groujjs  consisting  of 
non-panel  members  to  explore  whether 
information  presented  in  retirement 
l)lan  benefit  statements  can  he  presented 
in  a  manner  that  is  understandable  for 
partieijjants  and  beneficiaries  and 
makes  tlunn  hcitter  pnqianul  for 
retirement.  Topics  probed  in  the  survey 
include  j)articij)ant.s’  current  allocations 
to  their  retirement  accounts,  their 
ex])ectations  for  how  long  they  will 
need  to  keep  working,  their  financial 
goals  for  retirement,  the  basis  for 
calculating  tho.se  goals,  how  fretiuently 
they  view  their  current  benefits 
statement,  whether  they  receive  benefit 
statements  in  ])aper  or  electronic  format, 
and  what  information  from  the 
statements  do  they  |)rimarily  focus  on. 
.Survey  participants  will  then  he 
provided  with  two  different  benefits 
statements  that  jirovide  slightly 
diffenmt  information  and  will  he  asked 
to  an.swer  several  (juestions  ba.sed  on 
tho.se  statements  to  better  assess  what 
they  understand  about  the  statements. 

The  study  results  will  he  u.sed  to 
sujjjjort  the  Dejjartment’s  rulemaking 
j)ur.suant  to  .S(;ction  l()5(a)  of  the 
Emj)loyee  R{;tirement  Income  .Security 
Act  of  1974  as  amemhid  by  the  Pension 
Prot(!Ction  Act  of  20()(),  which  requires 
administrators  of  ERLSA-covered 
individual  account  jdans  to  furnish 
|)eriodic  benefit  statements  to 
])artici])ant.s  and  Iniiieficiaries  and  the 
IDe])artment  to  develoj)  mode;!  benefits 
.statements. 

II.  Focus  of  (Jommenis 

The  D(!|)artment  is  particularly 
intere.st(;d  in  comments  that: 

•  Evaluate  whether  the  collections  of 
information  are  n(!C(;.s.sary  for  the  j)ro|)er 
]H;rformance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  |)ractical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  collections  of 
information,  including  the  validity  of 
the  methodology  and  a.ssinnjjtions  u.scul; 


Federal  Register/ Vol.  78,  No.  14/Tues(lay.  january  22,  2013 / Notices 


4459 


•  Enhance  the  (inality,  utility,  and 
clarity  of  the  information  to  he 
collectcul;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technitpies  or 
other  forms  of  information  technology, 
e.g.,  hy  permitting  electronic 
snhmissions  of  resj)onses. 

(Comments  submitted  in  re.sjmn.se  to 
this  notice  will  he  snmmarized  and/or 
included  in  the  ICRs  for  OMB  ajjproval 
of  the  extension  of  the  information 
collection:  they  will  also  become  a 
matter  of  pnhlic  record. 

Iiisoph  S.  Piacoiitini, 

Diivctor.  Officfi  of  Policy  and  llcscorcli, 
Emplovcc  Benefits  Seciirilv  Administration. 
U  K  Ddc.  2(n;t-(m3(i  Filod  8:4.3  am) 

BILLING  CODE  4510-29-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Availability  of  Funds  and 
Solicitation  for  Grant  Applications  for 
YouthBuild  Grants 

AGENCY:  Employment  and  Training 
Admini.stration,  Labor. 

ACTION:  Notice  of  .Solicitation  for  Crant 
A|)j)lications  (.SCA). 


DFA  BY-12-()2. 

SUMMARY:  'I’he  Employment  and 
Training  Administration  (ETA),  l)..S. 
D(U)artment  of  Labor  (IX)L).  announces 
the  availability  of  apj)roximately  .S7.'5 
million  in  grant  funds  authorized  hy  the 
YouthBuild  provisions  of  the  Workforce 
Inve.stment  Act  1 29  l)..S.C.  291  Ha).  The 
final  amount  available  depends  on  the 
amount  of  funds  appropriated  for 
YouthBuild  in  Fiscal  Year  (FY)  2013. 

YouthBuild  grants  will  he  awarded 
through  a  competitive  process.  Under 
this  solicitation,  DOL  will  award  grants 
to  organizations  to  oversee  the  i)rovision 
of  education,  occupational  skills 
training,  and  employment  services  to 
d i. sad vant aged  youth  in  their 
communities  while  j)erforming 
meaningful  work  and  service  to  their 
communities. 

The  complete  .SUA  and  any 
.snhse(|nent  .SUA  amendments  in 
connection  with  this  solicitation  are 
described  in  further  detail  on  ETA's 
Web  site  at  http://\v\\’\v.(ioUd(i.aov/ 
<>r(ints/  or  on  http:/ /w’ww.arants. gov.  The 
Web  sites  provide  apjilication 
information,  eligibility  recjiiirements. 


review  and  .selection  jjrocedures.  and 
other  program  reejnirements  governing 
this  solicitation. 

DATES:  The  closing  date  for  receijit  of 
ap|)licalions  under  this  announcement 
is  March  It),  2013.  Applications  must  he 
received  no  later  than  4:00:00  p.m. 
Ea.stern  Time. 

FOR  FURTHER  INFORMATION  CONTACT:  Kia 
Mason,  200  Con.stitntion  Avenue  NW., 
Room  N-4710.  Washington,  DU  20210: 
Telei)hone:  202-093-200(). 

.SigiKul  lamiarv  14,  201  tl.  in  Wasliinglon. 
DC. 

Krii;  1).  Luelkenhcuis, 

Grant  Officer.  Employment  and  Training 
Administ  ration. 

|I  K  Hoc.  2()i;»-()l  141  Filtul  l-18-i:i;  8:43  .im] 
BILLING  CODE  4510-FT-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  .Section  223  of  the 
Trade  Act  of  1974,  as  ameiuhul  (It) 

U..S.C.  2273)  the  Department  of  Labor 
herein  |)resents  summaries  of 
determinations  regarding  eligihilitv  to 
apply  for  trade  adjustment  assistance  for 
workers  hy  (TA-W)  nnmher  i.ssned 
during  the  period  of  (aniiary  1 . 201 3 
through  January  4,  2013. 

In  order  for  an  affirmative 
determination  to  he  made  for  workers  of 
a  primary  firm  and  a  certification  i.ssned 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  gronj) 
eligibility  re(|nirements  of  .Section 
222(a)  of  the  Act  must  he  met. 

I.  Under  Section  222(a)(2)(y\).  the 
following  must  he  satisfied: 

(1)  A  significant  nnmher  or  projjortion 
of  the  workers  in  siK:h  workers’  firm 
have  become  totally  or  partially 
sejiarated,  or  are  threatened  to  become 
totally  or  partially  .separated: 

(2)  The  sales  or  production,  or  both, 
of  such  firm  have  decreased  ahsohitelv: 
and 

(3)  One  of  the  following  mn.st  he 
satisfied: 

(A)  Imports  of  articles  or  services  like 
or  directly  competitive  with  articles 
])roduced  or  .services  supplied  hy  such 
firm  have  increased: 

(B)  Imports  of  articles  like  or  directly 
com]ielitive  with  articles  into  which  one 
or  more  component  ])art.s  jjroduced  hy 
such  firm  are  directly  incor])orated, 
have  increased: 

(C)  Imports  of  articles  directly 
incor])orating  one  or  more  component 


parts  ])roduced  outside  the  United 
.States  that  are  like  or  directly 
com])etitive  with  imjuu  ts  of  articles 
incor])orating  one  or  more  com])onent 
parts  produced  hy  such  firm  have 
increa.sed: 

(D)  Im])orts  of  articles  like  or  directly 
competitive  with  articles  which  an; 
produced  directly  using  services 
supplied  by  such  firm,  have  increased: 
and 

(4)  The  increase  in  im])orts 
conirihuted  im])orlantly  to  such 
workers'  .separation  or  threat  of 
.separation  and  to  the  decline  in  the 
.saliLs  or  production  of  such  firm:  or 

11.  .Section  222(a)(2)(B)  all  of  the 
following  must  he  .satisfied: 

(1)  A  significant  numher  or  ])roportion 
of  the  workers  in  such  workers'  firm 
have  become  totally  or  ])artially 
.separatcid,  or  are  threatened  to  become 
totally  or  ])artially  separated: 

(2)  One  of  the  following  mn.st  he 
.satisfied: 

(A)  There  has  been  a  shift  hy  the 
workers’  firm  to  a  fonugn  country  in  the 
production  of  articles  or  sn))])!)'  of 
services  like  or  directly  competitive 
with  those  prodnced/sn])])lied  hy  llu; 
workers’  firm: 

(B)  There  has  been  an  accpiisition 
from  a  foreign  country  hy  the  workers’ 
firm  of  articles/services  that  are  like  or 
flirectly  competitive  with  those 
l)roduced/.snppIied  hy  the  workers’  firm: 
and 

(3)  The  shifl/actiuisition  contributed 
im])ortantly  to  the  workers’  se])aration 
or  threat  of  .se])aration. 

In  order  for  an  affirmative 
determination  to  he  made  for  adversely 
aff(!cted  workers  in  ]jnhlic  agencies  and 
a  certification  i.ssned  regarding 
eligibility  to  ai)])ly  for  worker 
adjustment  a.ssi.staiu;e,  each  of  the  group 
eligibility  re(|uirement.s  of  .Section 
222(h)  of  the  Act  must  he  met. 

(1)  A  significant  numher  or  proportion 
of  the  workers  in  the  public  agency  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
])artially  .separated: 

(2)  The  public  agency  has  accpiired 
from  a  foreign  country  .servic(!.s  like  or 
directly  com])etitive  with  .services 
which  are  sup])lied  hy  such  agency:  hiuI 

(3)  The  ac(ini.sition  of  services 
contributed  imjKutantly  to  such 
workers’  separation  or  threat  of 
.seiuiration. 

In  order  for  an  affirmative 
determination  to  he  made  for  adverselv 
affected  secondary  workers  of  a  firm  and 
a  certification  i.ssned  regarding 
eligibility  to  a})])ly  for  worker 
adjustment  assistance,  each  of  the  groii]) 
eligibility  reciuirements  of  Section 
222(c)  of  the  Act  must  he  met. 


Eunding  ()j)})oi1unitv  yjinnher:  .SUA/ 
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(1)  A  significant  nuiiiher  or  proportion 
of  the  workers  in  the  work(!rs’  firm  have 
l)e(:oine  totally  or  jjartially  se])arate(l,  or 
are  threatened  to  hecoiiu!  totally  or 
partially  separated: 

(2)  The  workers’  firm  is  a  Su])plier  or 
Downstream  Producer  to  a  firm  that 
emj)loyed  a  grou])  of  workers  who 
riiceiviul  a  certification  of  (iligihility 
under  .Section  222(a)  of  tin;  Act,  and 
such  siip])ly  or  ])rodnction  is  related  to 
the  article  or  service  that  was  the  basis 
for  .such  certification;  and 

(3)  Either — 

(A)  The  workers’  firm  is  a  supplier 
and  the  comj)onent  })arts  it  supplied  to 
the  firm  described  in  paragrajih  (2) 
accounted  for  at  least  20  ])ercent  of  the 
production  or  sales  of  the  workers’  firm; 
or 

(B)  A  loss  of  husine.ss  by  the  workers’ 
firm  with  the  firm  described  in 
|)aragraph  (2)  contributed  imjjortantly  to 
the  workers’  se])aration  or  threat  of 
se])aration. 

In  order  for  an  affirmative; 
determination  to  he  made  for  adversely 
affected  workers  in  firms  identifi(;d  by 
the  International  Trade  Commission  and 


a  certification  issued  regarding 
eligibility  to  apjjly  for  worker 
adjustment  a.ssistance,  each  of  the  group 
eligibility  reeinirements  of  .Section  222(f) 
of  the  Act  must  he  met. 

(1)  The  workers’  firm  is  publicly 
identified  by  name  by  the  International 
Trade  Commission  as  a  member  of  a 
domestic  indu.strv  in  an  investigation 
resulting  in — 

(A)  An  affirmative  determination  of 
serious  injury  or  thr(;at  thereof  under 
s(;ction  2()2(1))(1); 

(B)  An  affirmative  determination  of 
market  disrui)lion  or  threat  thereof 
under  section  421(1))(1):  or 

(C)  An  affirmative  final  determination 
of  material  injury  or  threat  thereof  under 
section  7().'j(h)(l  j(A)  or  73.‘i(l))(l  )(A)  of 
the  Tariff  Act  of  1930  (19  U..S.C. 
l()7ld(h)(l)(A)  and  1073d(h)(l)(A)): 

(2)  The  petition  is  filed  during  the  1- 
year  period  beginning  on  the  date  on 
which — 

(A)  A  summary  of  the  report 
submitted  to  the  President  by  the 
International  Trade  Commission  under 
section  2()2(f)(l)  with  resi)ect  to  the 
affirmative  determination  described  in 


paragraph  (1)(A)  is  published  in  the 
Federal  Register  under  section  202(f)(3): 
or 

(B)  Notice  of  an  affirmative 
determination  described  in 
subparagraph  (1)  is  published  in  the 
Federal  Register;  and 

(3)  The  workers  have;  become  totallv 
or  partially  separated  from  the  workers’ 
firm  within — 

(A)  The  1-year  period  described  in 
])aragra])h  (2);  or 

(B)  Notwithstanding  section  223(h)(1), 
the  1-year  period  prec(;ding  the  1-year 
period  de.scrihed  in  paragraph  (2). 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  com])anv 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  reejnirements  of  .Section 
222(a)(2)(A)  (incr(;a.sed  imports)  of  the 
Tratle  Act  have  been  met. 


TA-W  No, 

Subject  tirm 

Location 

Impact  date 

82,183  . 

AGC  Flat  Glass  North  America,  Inc . 

Kingsport,  TN  . 

November  15,  2011. 

'I’he  follf)wing  certifications  have  been  s(;rvices)  of  the  Trade  Act  have  been 
issued.  The  re(|nirements  of  .Section  met. 

222(a)(2)(B)  (shift  in  ])roduction  or 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,174  . 

The  Times-Standard,  California  Newspaper 
Partnership,  Creative  Services. 

Eureka,  CA  . 

November  3,  2011. 

82,182  . 

Aramark  Uniform  Services  (AUS),  IT  Support 
Center,  B2B  Staffing,  iSpace  Agency, 
Odesus. 

Burbank,  CA  . 

November  27,  2011. 

82,190  . 

Manitowoc  FSG  Operations,  McCann’s  Divi¬ 
sion,  Manitowoc  Company,  Inc. 

Los  Angeles,  CA  . 

November  28,  2011. 

82,191  . 

Knoxville  Glove  Company  . 

Knoxville,  TN  . 

November  28,  201 1 . 

82,204  . 

Allegheny  Millwork  PBT,  Drafting  Department 

Lawrence,  PA  . 

December  3,  2011. 

82,223  . 

Sumitomo  Electric  Wiring  Systems,  Inc.,  De¬ 
sign  Engineering  Dept.,  Sumitomo  Electric, 
Sumitomo  Wiring. 

Bowling  Green,  KY  . 

December  6,  2011. 

Negative  Determinations  for  Worker  criteria  for  worker  adjustment  assistance  (decline  in  sales  or  production,  or  both) 


Adjustment  Assistance 

In  the  following  cases,  the 
investigation  r(;vealed  that  the  eligibility 


have  not  h(;en  met  for  the  reasons 
s])ecifii!d. 

The  investigation  rev(;aled  that  the 
criteria  under  paragraphs  (a)(2)(A)(i) 


and  (a)(2)(B)  (.shift  in  |)roduction  or 
.services  to  a  foreign  countrv)  of  .section 
222  have  not  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,092  . 

General  Mills  Services,  Inc.,  General  Mills, 
Inc.,  Manpower,  Certes,  Salo,  etc. 

Golden  Valley,  MN  . 

The  investigation  revealed  that  the 
criteria  under  ])aragra])h.s  (a)(2)(A) 


(increa.sed  imports)  and  (a)(2)(B)  (shift 
in  production  or  services  to  a  foreign 


country)  of  section  222  have  not  been 
met. 
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TA-W  No. 

Subject  firm 

Location 

Impact  date 

81,935  . 

ING  Institutional  Plan  Services,  LLC,  Lion 

Lewiston,  ME  . 

Connecticut,  Atos  IT  Solutions  and  Serv- 

ices. 

Determinations  Terminating 
Investigations  of  Petitions  for  \V(jrker 
Adjustment  Assistanc:e 

After  notice  of  the  petitions  was 
published  in  the  Federal  Register  and 


on  the  Department’s  Web  site,  as 
rcHpiinul  hy  Section  221  of  the  Act  (It) 
II.S.C.  2271),  the  De])artment  initiated 
investigations  of  these  i)etitions. 


The  following  determinations 
terminating  investigations  were  i.ssued 
because  the  jjet  it  inner  has  recpiested 
that  the  |)etition  he  withdrawn. 


TA-W  No. 

Subject  firm  1 

Location 

Impact  date 

82,179  . 

Assembly  Services  and  Packaging,  Inc . 

Hudson,  Wl . 

The  following  determinations 
terminating  investigations  were  issued 
in  cases  where  these  petitions  were  not 
fded  in  accordance  with  the 
rerjuirements  of  29  CFR  90.11.  Every 
petition  filed  by  workers  must  he  signed 


by  at  least  thre(!  individuals  of  the 
petitiiMiing  worker  group.  Petitioners 
sej)arated  more  than  one  ycuir  ])rior  to 
th(!  date  of  the  petition  cannot  he 
covered  under  a  certification  c)f  a 
petition  under  Section  223(h),  and 


thendore,  may  not  he  part  of  a 
])etitioning  worker  groiij).  For  one  or 
more  of  these  rea.sons,  the.se  petitions 
were  deemed  invalid. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,299  . 

Barclay  Elementary — Middle  . 

Baltimore,  MD  . 

The  following  determinations  workers  are  covered  by  active  no  purpose  since  the  petitioning  grou|) 

terminating  investigations  were  issmul  certifications,  (ionsecjuently,  further  of  workcas  cannot  he  covered  by  more 

l)(!caii.se  the  ])etitioning  groups  of  investigation  in  these  cases  would  serve  than  one  certification  at  a  time. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

82,262  . 

Cequent  Performance  Products,  Inc . 

Goshen,  IN  . 

1  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  of  lanuarv  1, 
2013  through  )anuarv  4.  2013.  The.se 
determinations  are  available  on  the 
D(!|)artment’s  Web  site  tmdmct/taa/tcta 
smrch  forni.cfm  under  the  s(;archahle 
listing  of  determinations  or  hy  calling 
the  Office  of  Trade  Adjicstment 
Assistance  toll  free  at  888-30.'>-0822. 

Dated:  )amiury  8.  2013. 

Kilietl  S.  Kushner, 

(j‘rtifyin<i  ()lfi(:(u\  Office  of  l'nide  Adjust nteni 
Assistance. 

|I  K  I)(h:.  2(n:i-(ni47  Fitiid  l-lK-i:i;  »:4.S  iim| 
BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Petitions  have  been  filed  with  the 
Secretarv  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Ajijiendix  to  this 
notic:e.  Upon  receipt  ofthe.se  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Admini.stration,  has 
instituted  inve.stigations  pursuant  to 
Section  221(a)  of  the  Act. 

The  jmrpo.se  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  ajiplv  for 
adjustment  a.ssistance  under  Title  11, 
(diajiter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  jiartial  .separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 


The  petitioners  or  any  other  persons 
showing  a  substantial  intere.st  in  the 
subject  matter  of  the  investigations  may 
recpiest  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  1, 2013. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adju.stment 
Assistance,  at  the  address  .shown  below, 
not  later  than  February  1, 2013. 

The  ])etitions  filed  in  this  ca.se  are 
available  for  insjiection  at  the  Office;  of 
the  Director,  Office  of  Trade  Adju.stment 
Assistance,  Emj)loyment  and  Training 
Administration,  U.S.  Dej)artment  of 
Labor,  Room  N-.'5428,  200  (ionstitution 
Avenue  NVV.,  Washington,  DCi  20210. 

SigiKul  at  Washington.  IXi.  tliis  Otli  of 
)annary  2013. 

Klliolt  S.  Kiishner, 

Certifying!,  Officer.  Office  of 

'I’rado  Adjustment  Assistance. 
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[12  TAA  Petitions  instituted  between  1/1/13  and  1/4/13] 


TA-W 

Subject  firm 
(petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

82303  . 

0.  Mustad  &  Son,  Inc.  (Workers)  . 

Auburn,  NY  . 

01/02/13 

12/26/12 

82304  . 

TE  Connectivity — Formerly  Tyco  (State/One-Stop)  . 

Shakopee,  MN  . 

01/02/13 

12/31/12 

82305  . 

YP  Holdings,  LLC  (Workers)  . 

New  Haven,  CT  . 

01/02/13 

01/02/13 

82306  . 

Houghton  Mifflin  Harcourt — Riverside  Publishing  Division 
(Workers). 

Rolling  Meadows,  IL  . 

01/03/13 

01/02/13 

82307  . 

Thomas  Jefferson  University  Hospital  (From  Home)  (State/ 
One-Stop). 

Savannah,  GA . 

01/03/13 

12/21/12 

82308  . 

TE  Connectivity — Relay  Products  Business  Unit  (Com¬ 
pany). 

Middletown,  PA  . 

01/04/13 

12/21/12 

82309  . 

Plumas  Bank  (State/One-Stop)  . 

Ouincy,  CA . 

01/04/13 

01/03/13 

82310  . 

HCL  America  (Workers)  . 

Winsonville,  OR  . 

01/04/13 

01/03/13 

82311  . 

SFI  Holding,  LLC  (Workers)  . 

Forest  City,  NC  . 

01/04/13 

01/03/13 

82312  . 

Eaton  Corporation  (Union)  . 

Auburn,  IN  . 

01/04/13 

01/04/13 

82313  . 

Arch  Coal  Inc.  (Workers)  . 

St.  Louis,  MO  . 

01/04/13 

01/03/13 

82314  . 

Hostess  Defiance  Pit  #21  (Workers)  . 

Defiance,  OH  . 

01/04/13 

01/03/13 

IFR  Doc.  2()i:i-0114()  Filiul  l-IH-Kt;  K:4."i  am| 
BILLING  CODE  4510-FN-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act;  Meeting  Notice 

DATE  AND  TIME:  I  he  Legal  Services 
Corporation’s  Iloarcl  of  Directors  and  its 
six  committees  will  meet  january  25-2(i, 
2013.  On  Friday,  januarv  2.'!.  the  first 
meeting  will  commence  at  3:45  j).m.. 
Central  Standard  Time  ((iST),  with  each 
meeting  thereafter  commencing 
promj)tly  ni)on  adjournment  of  the 
immediately  preceding  meeting.  On 
Saturday,  Januarv  20,  the  first  meeting 
will  commence  at  8:30  a.m.,  (iST,  with 
each  meeting  thereafter  commencing 
promptly  upon  adjournment  of  the 
immediately  jireceding  meeting.  The 
cjxception  will  he  the  Financ:e 
Committc^e  mcjeting,  which  in  ])art  will 
run  concurrcmlly  with  the  Audit 
Committcjo  miieting. 

LOCATION:  Hyatt  Fr(;nc:h  Quarter  New 
Orleans,  800  Iherville  Strewed,  New 
Orleans,  Louisiana  70113. 

PUBLIC  OBSERVATION:  Unless  otherwise 
noted  herein,  the  Board  and  all 
committee  nujetings  will  he  o])en  to 
|)uhlic  observation.  Members  of  the 
public  who  are  unable  to  attend  in 
peu'son  hut  wish  to  listen  to  the  public 
proccHulings  may  clo  so  by  following  the 
telejihone  c:all-in  directions  ])rovided 
below. 

CALL-IN  DIRECTIONS  FOR  OPEN  SESSIONS: 

•  Co/y  toll-fiva  nimihar:  l-8()0-4.'51- 
4981; 

•  Whan  proinplad,  aniar  tha  followin' 
nninaric  pass  coda:  .'1907707348  (or 
27.'i.'i431953  to  access  the  Finance 
CommittcK;  mcjeting) 

•  Whem  connected  to  the  call.  j)lea.se 
immcKliately  “MUTE”  your  tele])hone. 


Members  of  the  ])nl)lic  are  asked  to  keej) 
their  telephones  muted  to  eliminate 
hackgroimd  noiscis.  To  avoid  disrupting 
the  meeting,  please  refrain  from  placing 
the  call  on  hold  if  doing  so  will  trigger 
recorded  music  or  other  sound.  From 
time  to  time,  the  ])r(!.siding  Chair  may 
solicit  comments  from  the  iJuhlic. 


Meeting  Schedule 


Friday,  January  25,  2013 

Time  ’ 

1 .  Promotion  &  Provision  for 
the  Delivery  of  Legal  Serv¬ 
ices  Committee. 

2.  Operations  &  Regulations 
Committee. 

3.  Institutional  Advancement 
Committee. 

Saturday,  January  26,  2013 

3:45  p.m. 

1 .  Governance  &  Performance 
Committee. 

2.  Audit  Committee  2. 

3.  Finance  Committee  2. 

4.  Board  of  Directors. 

8:30  a.m. 

STATUS  OF  MEETING:  Opcm,  except  as 
noted  below. 

Board  of  Director.s — Open,  exccjpt 
that,  n])on  a  vote  of  the  Board  of 
Directors,  a  portion  of  the  mcjeting  may 
he  closcxl  to  the  ])nhlic  to  hcuir  briefings 
by  management  and  LSC’s  Inspcictor 
(General,  and  to  consider  and  act  on  the 
Ceneral  Counsel’s  report  on  i)otential 
and  jiending  litigation  involving  LSC.* 


'  l'l(!as(!  iKiti!  Ihiil  all  linuis  in  this  luitici!  an;  in 
I  111!  Canlnil  Slandarcl  Tiiu(‘. 

~  'I'lu!  ini!i!lin}>  ()l  Iho  F'inanta!  Ooinniillnn  will 
ciiininnnci!  prior  lo  Ihn  ailjonrninnni  otanil  run 
ooncurriinlly  in  |)arl  with  thn  Audit  ('.oinniitton. 

'Any  portion  ol  thn closnd  snssion  (:onsistin<> 
sololy  othriolings  dons  not  fall  within  thn  .Sunshino 
Act's  definition  of  the  torin  '■inniitinf;"  and. 
thorcfori!,  the  rtK|niri!inonts  of  tho  .Sunshino  Act  do 
not  apply  lo  such  |)orlion  of  Iho  closod  sossion.  a 
IL.S.C.  .'),'>2h(a)(2)  and  (h).  .S'oo  also  4.'>  CFR  t?  11122.2 

11)22. a. 


Institutional  Advancement 
Committee — Open,  excejit  that,  upon  a 
vote  of  the  Board  of  Directors,  the 
meeting  may  he  closed  to  the  public  to 
discuss  prospective  funders  for  LSC’s 
development  activities  and  prospective 
funders  for  imjilementing  the  recently- 
issued  Fro  Bono  Task  Force  report. 

A  verbatim  written  transcript  will  he 
made  of  the  clo.sed  se.ssion  of  the  Botird 
and  In.stitutional  Advancement 
('.omniittee  meetings.  The  transcript  of 
any  portions  of  the  closed  se.ssion 
falling  within  the  relevant  jirovisions  of 
the  Covernment  in  the  Sunshine  Act,  .'5 
U.S.C.  S  .'5.'j2l)(cK9)  and  (lOj.  iind  the 
corresponding  jirovisions  of  the  Legal 
Services  Corporation’s  implementing 
regulations,  will  not  he  available  for 
jnihlic  inspection.  A  copy  of  the  Ceneral 
Counsel’s  (Certification  that,  in  his 
ojiinion,  the  closing  is  authorized  by 
law  will  he  available  upon  request. 

Matters  To  Be  Considered 

Jannan'  25.  2013 

Fromotion  and  Frovision  for  the 
Delivtirv  of  Legal  Services  Committee 

1.  Apj)roval  of  Agenda 

2.  A])j)roval  of  minutes  of  the 

(Committee’s  meeting  of  October  1. 
2012 

3.  Di.scussion  of  jireservation  and 

distribution  of  (Committee 
lire.sentations 

4.  Discussion  of  Committee’s 

evaluations  for  2012  and  the 
(Committee’s  goals  for  2013 
.1.  Fanel  j)resentation  and  discussion  on 
Siiccession  Flanning  and 
Lttadership  Development  for  LS(C 
funded  programs 

■  Jon  Asher.  Executive  Director, 
(Colonido  Legal  Services 

■  David  Fantos,  Executive  Director, 
Legal  Aid  of  Nebraska 
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■  Patricia  Paj),  Executive  Director. 
Management  Inlbrmation  Excliange 

•  Khodia  Thomas.  Executive  Director, 
Mi(iP(mn  Legal  .Ser  vices 
().  I’uhlic  comment 

7.  ('.onsider  and  act  on  other  husiness 
a.  (’.onsider  and  act  on  motion  to 
adjourn  the  meeting 

Operations  &  Regulations  (Committee 

1.  Apj)roval  oi  agenda 

2.  Ap|)roval  of  minutes  of  the 

(k)mmittee’s  meeting  Sejitemher  30, 
2012 

3.  Oonsider  and  act  on  rulemaking  on 

enforcement  meclianisms 

■  Mark  Freedman.  Senior  Assistant 
Oeneral  ('.ounse! 

■  Matthew  Clover.  A.ssociate  (k)unsel 
to  the  lnsj)ector  Gcmeral 

■  Public  comment  on  this  rulemaking 

4.  Consider  and  act  on  initiating 

rulemaking  on  representation  of 
criminal  defendants  in  tribal  courts 

■  Mark  Freedman.  .Senior  Assistant 
Ceneral  ('.ounsel 

■  Public  comment  on  this  recpiest  to 
initiate  rulemaking 

.1.  (Consider  and  act  on  initiating 
ruhmiaking  on  the  findings  and 
recommendations  of  the  Pro  Bono 
Task  Force  with  respect  to  the 
Private  Attorney  Involvement 
re(|uirement 

■  Mark  Freedman.  .Senior  A.ssi.stant 
Ceneral  (’.ounsel 

■  Public  comment  on  this  nupiest  to 
initiate  rulemaking 

(>.  Di.scussion  of  Omnnittee’s 

evaluations  for  2012  and  the 
(’.ommittee’s  goals  for  2013 

7.  Public  comment 

8.  (kmsider  and  act  on  other  husiness 
0.  (’.onsider  and  act  on  adjournment  of 

meeting 

Institutional  Advancement  Committee 
Open  .Session 

1.  Approval  of  agenda 

2.  Ajiproval  of  minutes  of  the 

Committee’s  open  session  meeting 
of  .September  30,  2012 

3.  Rejiort  on  the  .status  of  recruitment  of 

a  ("hief  Development  Officer 

4.  Di.scus.sion  of  Committee’s 

evaluations  for  2012  and  the 
Committee’s  goals  for  2013 
.•j.  Discussion  of  jilans  for  I..S(7s  40th 
a  n  n  i  ver.sary  cel  el  irat  ion 
().  Public  comment 

7.  (Consider  and  act  on  other  business 

Clo.sed  .Session 

8.  Apjiroval  of  minutes  of  the 

C’.ommittee’s  closed  session  meeting 
of  .September  30,  2012 

9.  Di.scussion  of  prosjiective  funders  for 

L.SC’s  development  activities 


10.  Discu.ssion  of  jirospective  funders 

for  imjilementing  the  Pro  Bono  Task 
I’orce  rejKirt 

11.  (k)nsider  and  act  on  adjournment  of 

nuMiting 

JaniKirv  2(i,  2013 

Covernance  and  Performance  Kevicnv 
Committee 

1.  Ap])roval  of  agenda 

2.  A])proval  of  minutes  of  the 

Committee’s  meeting  of  .September 

30. 2012 

3.  .Staff  Reports  on 

■  2012  Board  and  Board  Member  self- 
evaluations 

■  2012  Committee!  evaluations 

■  .Staff  report  on  |)rogress  in 
imj)lementing  CAO 
recommendations 

4.  Report  on  Public  Welfare  Foundation 

grant 

■  Presentation  by  Jim  .Sandman 

5.  Di.scussion  of  President’s  evaluation 

for  2012 

0.  Discussion  of  the  Inspector  Ceneral’s 
evaluation  for  201 2 

7.  ("onsider  and  act  on  other  business 

8.  Public  comment 

9.  (k)nsider  and  act  on  motion  to 

adjourn  meeting 

Audit  Committee 
Open  .Se.ssion 

1.  Approval  of  agenda 

2.  A])proval  of  minutes  of  the 

(Committee’s  meeting  of  .September 

30. 2012 

3.  Presentation  of  the  Fiscal  Year  (FY) 

2012  Annual  Financial  Audit 

■  Ronald  “Dutch”  Merryman, 
Assistant  Inspector  Ceneral  for 
Audits 

■  Nancy  Davis,  Witlunn.Smith+Brown 

4.  R(!view  of  LS(’.’s  Form  990  for  FY 

2012 

.'5.  Briefing  by  Office  of  Inspector 
Ceneral 

■  Jeffrey  Schanz,  Insjjector  Ceneral 
0.  Discussion  of  ("ommittee’s 

evaluations  for  2012  and  the 
Committee’s  goals  for  2013 

7.  Public  comment 

8.  Consider  and  act  on  other  business 

9.  ("onsider  and  act  on  adjournment  of 

meeting 

(Closed  Briefing 

10.  (Communication  by  (Corj)orate 

Auditor  with  those  charged  with 
governance  under  .Statciinent  on 
Auditing  Standard  114 

■  Jeffrey  .Schanz.  Inspector  Ceneral 

■  Ronald  “Dutch”  Merryman, 
Assistant  Insjjector  Ceneral  for 
Audits 

■  Nancy  Davis,  Witluim.Smith+Brown 
P’inance  (Committee 

1.  Approval  of  agenda 


2.  Approval  of  minutes  of  the 

(Committee’s  nuuiting  of  October  1, 
2012 

3.  Presentation  of  L.S(C’s  Financial 

Rejjort  for  1*’Y  2012 

4.  (Consider  and  act  on  Revised 

Temporary  Operating  Budget  for  FY 
2013,  Resolution  2013-OXX 

■  Presentation  hv  David  Richardson, 
Treasurer  &  (Comptroller 

Presentation  of  L.SCC’s  Financial 
Report  for  the  first  two  months  of 
T’Y  201 3 

■  Presentation  by  David  Richardson, 
Treasurer  &  (Comptroller 

0.  Report  of  the  Selection  of  Accounts 
and  Depositories  for  L.S(C  Funds 
•  Presentation  by  David  Richardson, 
Treasurtir  Comptroller 

7.  ("onsider  and  Act  on  submission  of 

L.S(C’s  FY  2014  budget  retpiest 

■  Presentation  (Carol  Bergman, 

Director.  Office  of  (jovernment 
Relations  8;  Public  Affairs 

8.  Discussic)!!  of  Committee’s  evaluation 

for  2012  and  the  Committee’s  goals 
for  2013 

9.  Public  comment 

10.  (Consider  and  act  on  other  hnsine.ss 

11.  (Consider  and  act  on  adjournment  of 

meeting 

Board  of  Directors 
()])en  .Session 

1.  Pledge  of  Alhigiance 

2.  Ap])roval  of  agenda 

3.  Ai)proval  of  minutes  of  the  Board’s 

()])en  .Session  telephonic  meeting  of 
November  29,  2012 

4.  (Consider  and  act  on  nominations  for 

the  (Chairman  of  the  Board  of 
Directors 

.'j.  (Consider  and  act  on  nominations  for 
the  Vice  Chairman  of  th(!  Board  of 
Directors 

0.  Consider  and  act  on  delegation  to  the 
(Chairman  of  authority  to  make 
committee  appointments,  including 
the  a])])ointment  of  committee 
Chairs  and  non-director  members 

7.  (Chairman’s  Report 

8.  Members’  Reports 

9.  President’s  Rejjort 

10.  lns])ector  Ceneral’s  Re])ort 

11.  Consider  and  act  on  the  report  of  the 

Promotion  and  Provision  for  the 
Delivery  of  Legal  .Services 
(Committee 

12.  (Consider  and  act  on  the  re])ort  of  the 

Finance  (Committee 

13.  (Consider  and  act  on  the  re|)ort  of  the 

Audit  (Committee 

14.  (Consider  and  act  on  the  rej)ort  of  the 

Operations  and  Regulations 
(Committee 

1.1.  (Consider  and  act  on  the  re])ort  of  the 
Covernance  and  Performance 
Review  (Committee 
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l(j.  Cx)nsider  and  act  on  the  re])ort  of  the 
Institutional  Advancement 
(ioniinittee 

17.  Consider  and  act  on  Resolution 

2()13-XXX  thanking  the  Meinhers  of 
th(!  Pro  Bono  Task  k’onx;  for  their 
.scM  vice  on  the  Task  Force 

18.  (ionsider  and  act  on  a  re(|uest  of  a 

corporate?  officer  for  perinissie)n  to 
accej)!  conij)ensation  for  outside 
ein|)loyinent 

19.  Fuhlic  comment 

20.  (ionsider  and  act  on  other  husine.ss 

21.  Consider  and  act  on  whether  to 

authorize  an  executive  session  of 
the  Board  to  addre.ss  items  listed 
hcilow,  under  Closed  Session 

Closed  Session 

22.  A))])roval  of  minutes  of  the 

Institutional  Advancement 
Committee  Closed  Session  of 
September  30,  2012 

23.  Approval  of  minutes  of  the  Board’s 

Closed  Session  of  (Ictoher  2,  2012 

24.  Management  Briefing 

25.  lnsj)ector  Ceneral  Briefing 
20.  Consider  and  act  on  Ceneral 

Counsel’s  rejjort  on  ])otential  and 
pending  litigation  involving  LS(; 

27.  Consider  and  act  on  motion  to 
adjourn  meeting 

CONTACT  PERSON  FOR  INFORMATION: 
Atitaya  Rok.  Staff  Attorney,  at  (202) 
29,'j-1028.  Questions  may  he  sent  by 
electronic  mail  to 

FBNOriCEQl  JES  TIONS@Is(:.gov. 

NON-CONFIDENTIAL  MEETING  MATERIALS: 

Non-confidential  meeting  materials  will 
he  made  available  in  electronic  format  at 
least  24  hours  in  advance  of  the  meeting 
on  the  LSC  Web  site,  at  http:// 
www.l.sc.gov/boord-diivrtors/inaotings/ 
board-meoting-not  ices/non-con  fidentied- 
inateri(ds-bo-con.sideivd-opon-SHSsion. 

ACCESSIBILITY:  LSC  comj)lies  with  the 
American’s  with  Disabilities  Act  and 
S(!ction  504  of  the  1973  Rehabilitation 
Act.  Upon  reque.st,  meeting  notices  and 
materials  will  he  made  available  in 
alternative  formats  to  ai:conmu)date 
individuals  with  disabilities. 

Individuals  who  need  other 
accommodations  due  to  disability  in 
order  to  attend  the  meeting  in  person  or 
tele])honicallv  .should  contact  Atitava 
Rok,  at  (202)  295-1500  or 
EB_N()TICE_QlJESTI()NS@hc.gov,  at 
least  2  husine.ss  days  in  advance  of  the 
meeting.  If  a  reejuest  is  made  without 
advance  notice,  LSC  will  make  every 
effort  to  ac:c:ommodate  the  recpiest  hut 
cannot  guarantee  that  all  requests  can  he 
fulfilled. 


Dat(!(l;  lamuiry  Ki.  201  :t. 

Vi(:t<»r  M.  Forlunn, 

Vice  Prasidrnt  &  daiuwal  (taiinscl. 
(I•RI)(H:.  201:1-1)1211  I'il(!(l  l-17-i:t:  4:1.'>  piii| 
BILLING  CODE  7050-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Materials 
Research;  Notice  of  Meeting 

In  accordance  with  the  Fiideral 
Advisory  Committee  Act  (Fuh.  L.  92- 
403  as  amended),  the  National  Science 
Foundation  announces  the  follow'ing 
meeting: 

Site  visit  r(!vio\v  of  the  tiornell 
Fnorgy  Recovery  Liiiac  (ERL)  teclinologv 
development  ])rogram  at  (Cornell  llniversitv 
by  the  Division  of  Materials  Research,  #1203. 

Datas  &■  Tinias:  Fehrnarv  1 1.  2013:  7:30 
a. 111.-9:00  p.ni..  Fehrnary  12,  2013:  7:30  a.ni.- 
4:00  ji.ni. 

Plcicc:  (iornell  University,  Ithaca,  NY. 

't'ypa  of  Marling:  Fart  ojien. 

Contocl  Parson:  Dr.  'riioinas  Rieker. 

Program  Director,  Matiirials  Rissearch  .Science 
and  EngineiJring  Centers  Program,  Division  of 
Materials  Research,  Room  lOti.T.  National 
.Science  Fonndation.  4201  Wilson  Houlevard. 
Arlington,  VA  22230,  'rel(!|)hone  (703)  292- 
4914. 

Pnrposa  olMaaling:'\'o  provide  advice  and 
recommendations  concerning  the  jirogress  of 
ERL  technology  d(!velo|)ment,  plans  for  the 
remainder  of  the  award,  and  conlinned 
sn|)porl. 

Agenda 

Monday.  Fatmiary  1 1.  2013 
7:30  a. 111.-9:00  a. in.  C.losed — Executive 
session 

9:00  a. 111.-4:00  p.ni.  Ojien — Review  of  ERL 
4:00  p.ni. -5:30  p.ni.  (dosiul — Executive 
session 

3:30  p. 111.-9:00  p.ni.  Open — Poster  session 
and  dinner 

't'nasday,  Pahrnaiy  12.  2013 
8:00  a. 111.-9:10  a. in.  Open — Review  of  the 
ERL 

9:10  a. Ill. -4:00  p.ni.  tilosed — Exiicntive 
session.  Draft  and  Review  Site  visit  report 
Hanson  for  Cdosing:'\'ha  work  being 
reviewed  niav  include  information  of  a 
liroprietary  or  confidential  nature,  inclnding 
technical  information:  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  MR.SEC. 
These!  matters  are  exempt  under  5  lI..S.Ci. 
332h(c),  (4)  and  (0)  of  the  Covernmeiit  in  the 
.Sunshine  Act. 

Dated:  )aniiarv  KL  2013. 

Siisaiiiie  Bolton, 

ConnniHaa  ManagainanI  Officar. 

|1K  Doc.  2(li:M)111li  Filed  1-l«-i:t:  K:43  ami 
BILLING  CODE  7555-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  Panel  for  Chemistry; 
Notice  of  Meeting 

In  iiccordanco  with  tho  Fodoral 
Advi.sorv  Commiltoo  Act  (Fuh.  L.  92- 
483,  as  amunded),  the  National  Scionco 
Foundation  annonneos  tho  following 
mooting: 

\knna:CC.\  Phase!  I  Uyhi!r  Re!vie!w  P<me!l 
(1191). 

Data  and  Tima: 

Fediriiary  12.  2013  10:30  a. m. -0:30  p.ni., 

Fedirnarv  13,  2013  9:00  a. in. -5:30  |).ni. 

Placa:  Vieliieie'.Diiferencing.  Natieiiial 
.Scii!iie:e  Fininelatiim.  4201  Wilsein  Blvel.. 
Arlingtein.  Virginia  22230. 

Typa  of  Maaling:  Part-opein. 

(iontacl  Paison:  .Suk-Wali  ram-Cihiiiig, 
Program  Direeitor.  Centers  for  Cliemieial 
Innovation  Preigrani.  Division  eif  Chemistry, 
Room  1055,  National  Si:iene:e  Founelation. 
4201  Wilson  Boiilevarel,  Arlington,  VA 
22230. (703)  292-8084. 

Pnrposa  of  Maaling:  To  conelui:t  an  in 
elepth  evaluation  eif  ])i!rforniane:e!.  tei  asseiss 
jireigreiss  towarels  geials,  anel  tei  jireiviele 
re!i:e)nuni!nelations. 

Ageiiila 

'I'nasdav.  Fat)  12.  2013  tall  liinas  Faslarn) 
10:30  a. 111.-11:30  a. in.  Clharge  to  Panel. 

instrne:tie)ns  anel  elise:ussion  (Closeiel) 

1 1 :30  a.m.-l  2:30  p.m.  Lunedi 
12:30  ]).m.-2:15  |).ni.  Preseintation  from 
"Ceiiti!!'  for  Multisi:ale  Theory  anel 
Sinuilation"  (Open) 

2:15  p. 111.-2:30  |).m.  Breiak 
2:30  p. 111.-3:00  |).ni.  Pane!) — C.enter  QtxA 
(Open) 

3:00  p.ni.-():30  ji.ni.  Panel  elise:usse!s  anel 
pre!|)are!s  report  ((ileiseel) 

Wadnasdav.  Fat)  13.  2013  (all  liinas  FaslarnI 
9:00  a. 111.-9:30  a.m.  Panel  dise;ussie)ns 
{(doseel) 

‘1:30  a.ni.-11:13  a.m.  Preiseintation  from 
"(ienter  for  Sustainahli!  Pe)lynii!r"  {Opiiii) 
11:15  a. 111.-11:30  a.m.  Break 
1 1:30  a. 111.-12:00  ]i.ni.  Panel — (ienteir  Q&7\ 
(Olien) 

12:00  110011-1:00  j).!!!.  Lunch 
1:00  ]). 111.-5:30  p.m.  Piuie!l  elise:iisst!s  anel 
prepares  rejiiirts  ((iloseul) 

Haason  for  (Hosing:  The  iiieieiting  is 
jiartially  e:lo.seei  to  the!  ]nihlie:  he!e:ause  the 
Pane!)  will  he!  revienving  iirojieisal  aeitiems  that 
will  ine:hiele!  |)rivile!ge!el  intelle!e;tual  jiroperty 
anel  p(!rse)nal  infeirmatiem  that  e;enihl  harm 
ineliviehials  if  Iheev  we!ri:  elise;le)si!el.  If 
elise:iissienis  were  opi!n  lei  the  pnhlie:,  the!se! 
niiitteers  that  are!  exempt  mieleir  5  U..S.(',. 
552h{e:)  (4)  iiiiel  (0)  eif  the!  (ieivernmenl 
Siinshine  Ae:t  weiiilel  he!  inij)ro|)e!rly 
elise:le)si!el. 

Date!el:  |amiary  15,  2013. 

Susanin!  Biiltein, 

(ioininitlaa  .ManagainanI  Officar. 

|FK  Doc.  2ni:t-()1()«8  Filed  l-18-i;i:  8:45  am) 
BILLING  CODE  7555-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-039;  NRC-2008-0603] 

PPL  Bell  Bend,  LLC;  Combined 
License  Application  for  Bell  Bend 
Nuclear  Power  Plant;  Exemption 

1.0  Biif:kground 

PPL  Hell  Bend.  LLC.  submitted  to  the 
U.S.  Nuclear  Regulatory  (iomuiissiou 
(NRC)  a  combined  license  application 
(COL)  for  a  single  unit  of  ARLVA  NP’s 
U.S.  EPR  in  accordance  with  the 
recjuirements  of  Title  10  of  the  C'of/e  of 
Fodevol  Iio<>ulations  (10  CFR).  Snbpart  (] 
of  Part  52.  “Licenses,  (Certifications,  and 
Apj)rovals  for  Nuclear  Power  Plants.” 
This  reactor  is  to  be  identified  as  Bell 
Bend  Nuclear  Power  Plant  (BBNPP),  in 
Salem  (County,  Pennsylvania.  The  NRC 
docketed  the  BBNPP  COL  apj)lication 
on  October  10,  2008.  The  BBNPP  (COL 
apjilication  incorporates  hy  reference 
ARLVA  NP’s  aj)j)lication  for  a  standard 
design  certification  for  the  U.S.  EPR. 
Additionally,  the  BBNPP  COL 
aj)j)lication  is  ba.sed  upon  the  U.S.  EPR 
reference  (COL  (R(COI.)  application  for 
UniStar's  (Calvert  Cliffs  Nuclear  Power 
Plant.  Unit  3  ((C(CNPP3).  The  NR(C  is 
currently  performing  tin;  detaihul 
reviews  of  the  (C(CNPP3  R(COL 
a|)])lication.  and  AREVA  NP’s 
a])plication  for  design  certification  of 
the  U.S.  EPR.  PPL  Bell  Bend,  LLC 
previously  re(]U(;sted  an  exemption  on 
October  21. 2011.  pursuant  to  10  (CFR 

50.71  (e)(3)(iii)  to  allow  for  late  filing  of 
their  mandatorv  aj)j)lication  revision  for 
calendar  year  2011.  'I'he  NRC  granted 
the  (jxemption  as  described  in  Federal 
Register  notice  (FRN)  70  FR  81992 
(Dec;ember  29.  2011). 

2.0  Request/Action 

The  regulations  specified  in  10  CFR 

50.71  (e)(3)(iii).  require  that  an  aj)plicant 
for  a  combined  licen.se  under  10  CFR 
j)art  52  shall,  during  the  period  from 
docketing  of  a  (C(1L  apj)lication  until  the 
Commission  makes  a  finding  under  10 
(CFR  52.103(g)  jjertaining  to  facility 
operation,  submit  an  annual  update  to 
the  aj)j)lication’s  Final  Safetv  Analvsis 
Rejmrt  (FSAR). 

On  March  30.  2012,  PPL  Bell  Bend, 
LL(C  .submitted  Revision  3  to  the  (COL 
ap])lication,  including  ujxlates  to  the 
FSAR.  Since  this  submittal  was 
provided  to  .satisfy  their  approved 
exemj)tion  of  December  29,  2011,  tbe 
next  annual  update  is  due  by  the  end  of 
calendar  year  2012.  PPL  Bell  Bend,  LLC 
has  again  recpiested  a  one-time 
exemjjtion  from  the  10  (CFR 

50.71  (e)(3)(iii)  requirements  to  submit 
the  scheduled  2012  update,  and 


propo.sed  a  new  submittal  deadline  of 
April  15,  2013,  for  the  next  F.SAR 
update. 

In  summary,  the  2012  nuiuestcul 
exemjjtion  is  a  one-time  schedidc; 
change  from  the  iHUjuinMuents  of  10  (CFR 

50.71  (e)(3)(iii).  The  (!xem|)tion  would 
allow  PPL  Bell  Bend.  LL(C  to  submit  the 
next  FSAR  update  at  a  lat(!r  date.  'I’he 
current  FSAR  update  .schedule  could 
not  be  changed,  abscmt  the  exemption. 
I’Pl.  Bell  Bend.  MTC  nHjuestcul  the 
exemption  bv  letter  dated  November  2. 
2012  (Agencywide  Documents  Access 
and  Management  Sy.stem  (ADAMS) 
Accession  No.  ML12321 A037). 
Documents  related  to  this  action, 
including  the  application  for 
amendment  and  su])porting 
documentation,  are  available 
electronically  at  the  NRC’s  Electronic 
Reading  Room  at  http://\\'\v\v.urc.go\’/ 
ivcniing-rm/adonis.htnil.  From  this  site, 
you  can  acce.ss  ADAMS,  which  provides 
text  and  image  files  of  NRC’s  i)ublic 
documents.  The  ADAMS  accession 
numbers  for  the  documents  related  to 
this  notice  are  ML12325A753  and 
ML12325A841. 

3.0  Discussion 

Pursuant  to  10  (iFR  50.12,  tlie  NR(] 
may,  upon  a])])lication  bv  any  interested 
person  or  upon  its  own  initiative,  grant 
exemptions  from  the  nujuirements  of  10 
C>FR  part  50,  including  Section 

50.71  (e)(3)(iii)  when:  (1)  The 
exemptions  are  authorized  by  law.  will 
not  pre.sent  an  undue  risk  to  iniblic 
health  or  safetv.  and  are  consistent  with 
the  common  defen.se  and  security;  and 
(2)  s])ecial  circumstances  are  pre.sent.  As 
relevant  to  the  reqne.sted  exemption, 
special  circumstances  exist  if:  (1) 
“Application  of  the  regulation  in  the 
particular  circumstances  would  not 
.serve  the  underlving  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule"  (10  ("FR 
50.12(a)(2)(ii)):  or  (2)  “The  exemption 
would  provide  only  temporarv  relief 
from  the  aj)plicable  njgulation  and  the 
licensee  or  ai)])licant  has  made  good 
faith  efforts  to  comjily  with  the 
nigulation”  (10  (3’’R  50.12(a)(2)(v)). 

PPL  Bell  Bend,  LLC,  commits  to 
submit  the  next  COL  FSAR  update  by 
Aj)ril  15,  2013,  and  would  need  to 
identify  all  changes  to  the  U.S.  EPR 
FSAR  in  order  to  i)re])are  a  (X)L 
aj)j)lication  F.SAR  revision  that 
accuratelv  and  completelv  reflects  tin; 
changes  to  the  U.S.  EPR  RSAR. 

The  iHupiested  one-time  .schedule 
exemjjtion  to  defer  submittal  of  the  next 
update  to  the  BBNPI’  COL  application 
F.SAR  would  provide  only  temporary 
relief  from  the  regidations  of  10  (JFR 

50.71  (e)(3)(iii). 


Authorized  by  Law 

The  exem])tion  is  a  one-time  schedule 
exemption  from  the  reciuirements  of  10 
('FR  50.71  (e)(3)(iii).  The  exemption 
would  allow  PPL  Bell  Bend,  LLC  to 
submit  the  next  BBNPP  (iOL  ajjplication 
F.SAR  update  on  or  before  April  15. 

2013.  Pursuant  to  10  (iFR  50.12,  the 
NR(i  staff  has  determiiuid  that  granting 
PPL  Bell  Bend.  LLC.  the  recpiested  one¬ 
time  e.xemption  from  the  retpiirements 
of  10  ("FR  50.71  (e)(3)(iii)  will  provide 
only  temjjorary  relief  from  this 
regulation  and  will  not  result  in  a 
violation  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  or  the  NRC’s 
regulations.  'I'herefore,  the  exemjjtion  is 
authorized  by  law. 

iVo  Undue  Risk  to  Public  Health  and 
Safety 

The  underlying  ])urpose  of  10  CFR 

50.71  (e)(3)(iii)  is  to  jjrovide  for  a  timely 
and  comprehensive  update  of  the  F.SAR 
associated  with  a  (X)L  ajqdication  in 
order  to  .siq)port  an  effective  and 
(ifficient  review  by  the  NR("  staff  and 
issuance  of  the  NRC  staff’s  safetv 
evaluation  report  (.SER).  The  niqiui.sted 
(!xem])tion  is  solely  admini.strative  in 
nature,  in  that  it  |)ertains  to  the 
.schedule  for  submittal  to  the  NR(;  of 
revisions  to  an  application  under  10 
(;FR  part  52,  for  which  a  license  has  not 
b(;en  grantcul.  Based  on  the  nature  of  the 
r(!(|uest(!d  exeinjition  as  described 
abov(!,  no  new  accident  precursors  are 
created  by  the  exeinjition;  thus,  neither 
the  ])robahility,  nor  the  con.secjuences  of 
j)o.stulated  accidents  are  increased. 
Therefore,  there  is  no  undue  risk  to 
public  health  and  .safety. 

Consistent  With  Common  Defense  and 
Security 

'I’he  re(jue.sted  exemption  would 
allow  PPL  Bell  Bend,  LLC  to  suhmit  the 
next  F.SAR  update  on  or  biTore  April  15, 
2013.  'I’liis  schedule  change  has  no 
relation  to  .security  issues.  Therefore, 
the  common  defense  and  .security  is  not 
inq)acted  by  this  exem])tion. 

Special  Circumstances 

.Special  circumstances,  in  accordance 
with  10  (",FR  50.12(a)(2),  are  pre.sent 
whenever:  (1)  “A])j)lication  of  the 
regulation  in  the  ])articular 
circ:um.stances  would  not  serve  the 
underlying  pnrpo.se  of  the  rule  or  is  not 
nec;es.sary  to  achieve  the  underlying 
purpo.se  of  the  rule”  (10  (T’R 
50.12(a)(2)(ii));  or  (2)  “'I’he  exemption 
would  |)rovide  only  temporary  relief 
from  the  applicable  regulation  and  the 
licensee  or  applicant  has  made  good 
faith  efforts  to  comj)ly  with  the 
regulation”  (10  CFR  50.12(a)(2)(v)). 
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The  underlying  ijurpose  of  10  CFR 

50.71  {e)(3)(iii)  is  to  ju'ovide  for  a  timely 
and  (;oin])rehensive  n])dale  of  the  FSAR 
associated  with  a  (XIL  a])])lication  in 
ord(!r  to  snpjjort  an  effective  and 
efficient  review  hy  the  NR(1  staff  and 
issuance  of  the  NRf'.  staffs  Sl-iR.  As 
di.scnssed  above,  the  retpiested  one-time 
exemption  is  solely  admini.strative  in 
nature,  in  that  it  jiertains  to  a  one-time 
schedule  change  for  submittal  of 
revisions  to  an  a])plication  under  10 
CFR  ])art  32,  for  which  a  license  has  not 
l)(;en  granted.  The  recpiested  one-time 
exemption  will  permit  FPL  Bell  Bend. 
LLC,  time  to  carefully  review  the  most 
recent  revisions  of  the  IJ.S.  ERR  FSAR. 
and  fully  incorporate  these  revisions 
into  a  comprehensive  update  of  the 
FSAR  a.ssociated  with  the  BBNFF  CQE 
a])plii:ation.  This  one-time  exemj^tion 
will  sujjport  the  NRC  staffs  effective 
and  efficient  review  of  the  COL 
aj)])lication  when  resumed,  as  well  as 
issuance  of  the  SER.  For  this  rea.son, 
a]3plication  of  10  CFR  50.71  (e)(3)(iii)  in 
the  particular  circumstances  is  not 
necessary  to  achieve  the  underlying 
])urpo.se  of  that  rule.  Therefore,  special 
circumstances  exi.st  under  10  CFR 
50.12(a)(2)(ii).  In  addition,  special 
circumstances  are  also  present  under  10 
Cf’R  50.12(a)(2)(v).  hecau.se  granting  a 
one-time  exemption  from  10  CFR 

50.71  (e)(3)(iii)  would  provide  onlv 
temporary  relief,  and  PPL  Bell  Bend, 
EEC,  has  made  good  faith  efforts  to 
comply  with  the  regulation  hy 
submitting  Revision  3  to  the  COE 
application  on  March  30.  2012.  That 
nwision  incor])orated  changes  resulting 
from  Revisions  2  and  3  of  the  U.S.  EPR 
F.SAR  and  COEA  changes  resulting  from 
relocation  of  the  plant  footprint  within 
the  existing  project  boundary.  For  the 
above  reasons,  the  sjjecial 
circaunstances  recjuired  hy  10  CFR 
50.12(a)(2)  for  the  granting  of  an 
(!xem])tion  from  10  CFR  50.71  (e)(3)(iii) 
exi.st. 

Eligihilitv  for  (Mtegorical  Exclusion 
From  Environmental  neview 

With  resj)ect  to  the  exemi)tion’s 
impact  on  the  human  environment,  the 
NRC  has  determined  that  this  specific 
exemption  recpiest  is  eligible  for 
categorical  exclusion  as  identified  in  10 
CFR  51.22(c)(25).  Under  10  CFR 
51 .22(c)(25).  granting  of  an  exem])tion 
from  the  re(|uirements  of  any  regulation 
of  10  CFR  Cha])ter  1  |which  includes  10 
CFR  50.71  (e)(3)(iii)|  is  an  action  that  is 
a  categorical  exclusion,  ])rovided  that: 

(i)  There  is  no  significant  hazards 
consideration: 

(ii)  There  is  no  significant  change  in 
the  types  or  significant  increase  in  the 


amounts  of  any  effluents  that  may  he 
released  offsite; 

(iii)  Then;  is  no  significant  increa.se  in 
individual  or  cumulativt!  i)ul)lic  or 
occu])ational  radiation  exposure: 

(iv)  There  is  no  significant 
con.st  met  ion  im  pact ; 

(v)  There  is  no  significant  increase  in 
the  potential  for  or  con.se(|uences  from 
radiological  accidents;  and 

(vi)  The  recjuirements  from  which  an 
exemption  is  sought  involve; 

(A)  Recordkeeping  niquiremenls; 

(B)  Reporting  requirements; 

(C)  Inspection  or  surveillance 
re(|niremenl.s; 

(D)  Ec|uipment  servicing  or 
maintenance  scheduling  requirements; 

(E)  Education,  training,  experience, 
(jualification,  reqnalification  or  other 
employment  suitability  requirements; 

(F)  Safeguanl  plans,  and  materials 
control  and  act:onnting  inventory 
schediding  requirements; 

(G)  Scheduling  reciuirements; 

(H)  Surety,  insurance  or  indemnity 
requirements;  or 

(I)  Other  recjuirements  of  an 
admini.strative,  managerial,  or 
organizational  nature. 

The  recjuirements  from  which  this 
exemption  is  sought  involve  only  (B) 
Reporting  re(|uirements;  or  (G) 
Scheduling  recjiiirements  of  those 
re(|nired  hy  10  GFR  51.22(c)(25)(vi). 

The  NRG  staff's  determination  that 
each  of  the  applicable  criteria  for  this 
categorical  exclusion  is  met  is  justified 
as  follows; 

I.  10  GFR  51 .22(c)(25)(i)  There  is  no 
significant  hazards  consideration; 

Staff  Analysis:  The  criteria  for 
determining  if  the  exemjition  involves  a 
significant  hazards  consideration  are 
found  in  10  GFR  50.92.  The  proj)osed 
action  involves  only  a  schedule  change 
regarding  the  submission  of  an  update 
to  the  ap])lication  for  which  the 
licensing  review  is  currently  underway. 
Thend'ore,  then;  are  no  significant 
hazard  considerations  because  granting 
the  })ropo.sed  exemj)tion  would  not: 

(1)  Involve  a  significant  increa.se  in 
the  probability  or  consequences  of  an 
accident  ])reviou.slv  evaluated;  or 

(2)  Greate  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  j)revion.sly  evaluated;  or 

(3)  Involve  a  significant  reduction  in 
a  margin  of  safety. 

II.  10  GFR  51.22(c)(25)(ii)  There  is  no 
significant  change  in  the  types  or 
significant  incnxi.se  in  the  amounts  of 
any  effluents  that  may  he  rehiased 
offsite; 

Staff  Analysis:  Thv  jiroposed  action 
involves  only  a  schedule  change  which 
is  administrative  in  nature,  and  does  not 
involve  any  changes  to  he  made  in  the 


types  or  signifii:ant  increase  in  the 
amounts  of  effluents  that  mav  he 
relea.sed  offsite. 

III.  10  GFR  51.22(c)(25)(iii)  There  is 
no  significant  increase  in  individual  or 
cumulative  jjuhlic  or  occupational 
radiation  exposure; 

Staff  Analysis:  Since  the  propo.sed 
action  involves  only  a  schedule  change, 
which  is  admini.strative  in  nature,  it 
does  not  contribute  to  any  significant 
increase  in  occupational  or  public 
radiation  exposure. 

lY.  10  GFR  51 .22(c)(25)(iv)  There  is  no 
significant  construction  impact; 

Staff  Analysis:  Thu  })ropo.sed  action 
involves  only  a  schedule  change,  which 
is  admini.strative  in  nature.  The 
application  review  is  underway  and  no 
license  will  he  i.ssued  prior  to  receipt  of 
the  afore-mentioned  application’s  April 
15,  2013,  submittal  of  the  revised  FSAR, 
therefore,  the  proj)osed  action  does  not 
involve  any  construction  imj)act. 

V.  10  GFR  51.22(c)(25)(v)  There  is  no 
significant  increase  in  the  potential  for 
or  con.secjiiences  from  radiological 
accidents; 

Staff  Analysis:  Thy.  propo.sed  action 
involves  only  a  schedule  change  which 
is  admini.strative  in  nature  and  does  not 
impact  the  probability  or  consecpiences 
of  accidents. 

VI.  10  GFR  51.22(c)(25)(vi)  The 
recjuirements  from  which  this 
exemi)tion  is  sought  involve  only  (B) 
Rej)orting  reejnirements;  or  (G) 
Schediding  retiuirements  oftho.se 
reijuired  hv  this  regulation. 

(B)  Rejiorting  re(]nirement.s;  or  (G) 
Scheduling  reipiirements 

Staff  Analysis:  The  exemption  reiiuest 
involves  requirements  in  both  ofthe.se 
categories  (reporting  reijuirements  and 
.scheduling  re(juirements)  hecau.se  it 
involves  submitting  an  updated  FSAR 
hy  PPE  Bell  Bend,  LEG  and  also  relates 
to  the  schedule  for  submitting  FSAR 
updates  to  the  NRG. 

4.0  (Conclusion 

Accordingly,  the  NRG  has  determineil 
that,  pursuant  to  10  GFR  50.12,  the 
exemjition  is  authorized  by  law,  will  not 
])re.sent  an  undue  risk  to  the  jiuhlic 
health  and  safety,  and  is  consistent  with 
the  common  defense  and  security.  Also, 
special  circumstances  are  present. 
Therefore,  the  NRCC  hereby  grants  PPE 
Bell  Bend.  LEG  a  one-time  exemption 
from  the  reijnirements  of  10  GFR 

50.71  (e)(3)(iii)  jiertaining  to  the  BBNPP 
GOL  application  to  allow  submittal  of 
the  next  FSAR  update,  no  later  than 
Ajiril  15.  2013. 

Pursuant  to  10  GFR  51.22,  the  NRC, 
has  determined  that  the  exemption 
request  meets  the  a|)|)lical)le  categorical 
exclusion  criteria  .set  forth  in  10  GFR 
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.11 .22((;)(2.'i),  and  the  granting  of  this 
exemption  will  not  have  a  significant 
impact  on  the  human  environment. 

This  exemption  is  effective  n])on 
issuance. 

Daliut  ill  Rockville.  Marvlaiui.  this  Klh  dav 
of  laiiiiarv  201 3. 

For  the  Niichuir  R(!gulatorv  (lomniissioii. 
|ohii  Segala. 

C’/i/e/.  Licrnsiii"  lininchl.  IJivisinn  nfXaw 
lifHicInr  Lictmsin^.  Office  o/'.Veic  liractors. 
|1'K  Doc.  2()i:t-0114H  Filed  ain| 

BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  52-016;  NRC-2008-0250] 

UniStar  Nuclear  Energy,  Combined 
License  Application  for  Calvert  Cliffs 
Power  Plant,  Unit  3,  Exemption 

1.0  Background 

llniStar  Nuclear  Knergy  (IJNE).  on 
hithalf  of  Calvert  Cliffs  Nuclear  Project. 
Ll.C  and  UniStar  Nuclear  Ojierating 
.Sttrvices.  LLC.  submitted  to  the  II.S. 
Nuclear  Regulatory  Commission  (NRC)  a 
comhined  license  ((X)L)  application  for 
a  single  unit  of  AREYA  NP’s  U.S.  EPR 
in  accordance  with  the  re()niremenls  of 
Title  10  of  the  Code  of  luHinml 
l{(!^ulations  (10  (^FR).  Suhparl  C  of  Part 
.12.  “Licenses,  (Certifications,  and 
Aj)j)roval.s  for  Nuclear  Power  Plants.” 
This  reactor  is  to  he  identified  as  Calvert 
(Cliffs  Nuclear  Power  Plant,  Unit  3 
((C(CNPP  Unit  3).  and  is  to  he  located  in 
Calvert  Countv.  MD.  The  NR(C  docketed 
Part  2  ofthe(C(CNPP  Unit  3  (COL 
a])plication  on  June  3.  2008.  The  (C(CNPP 
Unit  3  (COL  ajiplication  incoriiorates  by 
reference  AREYA  NP's  ajijilication  for  a 
.standard  design  certification  for  the  U..S. 
EPR.  The  NRC  is  currently  jjerforming 
concurrent  reviews  of  the  (CCNPP  Unit 
3  (COL  ajjplication.  as  well  as  AREYA 
NP’s  ap])lication  for  design  certification 
of  the  IJ.S.  EPR.  UNE  jireviouslv 
re(jue.sted  an  exemption  on  November  8. 
2011,  pursuant  to  10  CFR  .10.71{e)(iii)  to 
submit  the  scheduled  2011  ujidate,  and 
projiosed.  for  ajijiroval.  a  new  submittal 
deadline  of  March  30,  2012.  The  NR(C 
granted  the  exemption  as  described  in 
Federal  Register  notice  (FR)  70  FR 
81904  (December  29.  2011). 

2.0  Kequest/Actiun 

The  regulations  sjiecified  in  10  (CFR 
.10.71  (e)(3)(iii).  recinire  that  an  applicant 
fora  comhined  license  under  10  (CFR 
Part  .12  shall,  during  the  period  from 
docketing  of  a  (COL  ajijilication  until  the 
(Commission  makes  a  finding  under  10 
(CFR  .12.103(g)  jiertaining  to  facilitv 
o])eration,  submit  an  annual  u])date  to 


the  application's  Final  Safety  Analysis 
Report  (F.SAR).  which  is  a  part  of  the 
(C()L  application. 

On  March  27.  2012.  UNE  submitted 
Revision  8  to  the  (COL  ap])lication. 
including  updates  to  the  F.SAR.  .Since 
this  submittal  was  jnovided  to  satisfy 
their  recpiested  exem])tion  of  November 
8.  2011,  |)nrsuant  to  10  (CFR 
.10.71  (e)(3)(iii).  the  next  annual  njidate 
is  due  by  the  end  of  December  2012. 

UNE  has  again  requested  a  one-time 
exemjjtion  from  the  10  (CFR 
.10.71  (e)(3)(iii)  recpiirements  to  submit 
the  scheduled  2012  ujidate.  and 
propo.sed  for  ajiproval,  a  new  submittal 
deadline  of  March  29.  2013,  for  the  next 
FSAR  update. 

In  summary,  the  reque.sted  exemjition 
is  a  one-time  .schedule  change  from  the 
refiuirements  of  10  ("FR  .10.71  (e)(3)(iii). 
The  exemption  would  allow  UNE  to 
submit  the  next  FSAR  update  at  a  later 
date.  The  current  FSAR  update  schedule 
could  not  he  changed,  ah.sent  the 
exemption.  UNE  reque.sted  the 
exemption  by  letter  dated  Novmnher  2, 
2012  (Agency wide  Documents  Access 
and  Management  .Sy.stem  (ADAM.S) 
Accession  No.  ML12311 A270). 
Documents  related  to  this  action, 
infduding  the  ap|)lication  for 
amendment  and  siqiporting 
documentation,  are  available 
electronically  at  the  NR(C’s  Electronic 
Reading  Room  at  http://\v\\  \\'.ni'(:.<^ov/ 
r<:a(iin<’-rm/(i(l(iins.IUnil.  From  this  site, 
yon  can  acce.ss  the  NRC’s  ADAM.S, 
which  jirovides  text  and  image  files  of 
NR(C’.s  public  documents.  The  ADAM.S 
accession  nnmhers  for  the  documents 
related  to  this  notice  are  ML12341A189 
and  MLl234lA2(i2. 

3.0  Discussion 

Pursuant  to  10  CFR  .10.12,  the  NRC 
may,  upon  ajiplication  by  any  interested 
person  or  uj)on  its  own  initiative,  grant 
exemptions  from  the  recjuirements  of  10 
CFR  part  .10.  including  .Section 
.10.71  (e)(3)(iii)  when:  (1)  The 
exemptions  are  authorized  by  law,  will 
not  jire.sent  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  securitv:  and 
(2)  special  circumstances  are  pre.sent.  As 
relevant  to  the  recpie.sted  exemjition, 
special  circumstances  exist  if:  (1) 
“Apiilication  of  the  regulation  in  the 
jiarlicular  circumstances  would  not 
serve  the  underlying  purjiosi!  of  the  rule 
or  is  not  nece.ssarv  to  achieve  the 
underlying  jnirpose  of  the  rule”  (10  (3'’R 
.10.12(a)(2)(ii));  or  (2)  "The  exemjition 
would  provide  only  temporary  relief 
from  the  ajqilicahle  regulation  and  the 
licensee  or  applicant  has  made  gooil 
faith  efforts  to  comjily  with  the 
regulation”  (10  (iFR  .10.12(a)(2)(v)). 


UNE  commits  to  submit  the  next  (X)L 
F.SAR  update  by  March  29,  2013,  and 
would  need  to  identify  all  changes  to 
the  U..S.  EPR  F.SAR  in  order  to  prejiare 
a  COL  application  F.SAR  revision  that 
accuratelv  and  comjiletelv  reflects  the 
changes  to  the  U.S.  EPR  RSAR. 

The  reipie.sted  one-time  .schedule 
exemption  to  defer  submittal  of  the  next 
update  to  the  CCNPP  Unit  3  COL 
application  F.SAR  would  provide  onlv 
temporarv  relief  from  the  regulations  of 
10  CFR  .1().71(e)(3)(iii). 

Auiborizod  by  Low 

The  exemption  is  a  one-time  schedule 
exem|)tion  from  the  requirements  of  10 
CFR  .10.71  (e)(3)(iii).  The  exemption 
would  allow  UNE  to  submit  the  next 
CCNPP  Unit  3  C(JL  ajiplication  F.SAR 
nj)date  on  or  before  March  29,  2013.  Per 
10  CFR  .10.12.  the  NRC  staff  has 
determined  that  granting  UNE  the 
nujuested  one-time  exeinjition  from  the 
requirements  of  10  CFR  .10.71(e)(3)(iii) 
will  provide  only  temiiorarv  relief  from 
this  regulation  and  will  not  result  in  a 
violation  of  the  Atomic  Energy  Act  of 
19.14,  as  amcmded.  or  the  NR(7s 
regulations.  Therefore,  the  exemption  is 
authorized  by  law. 

\’o  Risk  to  Public  Hcaltb  and 

Safety 

The  underlying  iiurpose  of  10  CFR 
.10.71  (e)(3)(iii)  is  to  provide  for  a  timely 
and  comprehensive  update  of  the  F.SAR 
associated  with  a  (X)L  application  in 
order  to  snpjiort  an  ef)et:tive  and 
efficient  review  by  the  NR(]  staff  and 
issuance  of  the  NR(]  staff's  safety 
evaluation  rejiort.  The  requested 
exemption  is  solely  admini.strative  in 
nature,  in  that  it  pertains  to  the 
.schedule  for  submittal  to  the  NRC  of 
revisions  to  an  aj)])lii:ation  under  10 
CFR  Part  .12,  for  which  a  license  has  not 
l)(!en  granted.  Ba.sed  on  the  nature  of  the 
nuiuested  exemption  as  described 
above,  no  new  accident  jirecursors  are 
created  by  the  exemption:  thus,  neither 
the  probability,  nor  the  con.seqnences  of 
jiostnlated  accidents  are  increased. 
Therefore,  there  is  no  undue  ri.sk  to 
public  health  and  .safety. 

(Jnnsistent  With  Conunon  Defense  and 
Securitv 

The  recjiiested  exemption  would 
allow  UNE  to  submit  the  next  F.SAR 
ujidate  on  or  before  March  29,  2013. 
This  .schedule  change  has  no  relation  to 
securitv  i.ssues.  Therefore,  the  common 
defense  and  .security  is  not  inqiacted  by 
this  exemption. 

Specie  I  (iircun  is  ta  nces 

.Special  circumstances,  in  accordance 
with  10  CFR  .10.12(a)(2).  are  pre.sent 
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whenever:  (1)  “A])pli(:ati()n  of  the 
regulation  in  the  particular 
circuuistauces  would  not  serve  the 
uuderlying  pur])ose  of  the  rule  or  is  not 
necessary  to  achieve  the  uuderlying 
purjjose  t)f  the  rule”  (10  (iFR 
.'5().12(a)(2)(ii));  or  (2)  “The  exeiu])tiou 
would  ])rovide  oidy  teupiorary  njlief 
from  the  apj)lical)le  regulation  and  the 
licensee  or  aj)plicaul  has  made  good 
faith  efforts  to  com])ly  with  the 
regulation”  (10  (IFR  50.1 2(a)(2)(v)). 

The  underlying  purpose  of  10  (]FR 
50.71  (e)(3)(iii)  is  to  jirovide  for  a  timely 
and  com])reheusive  u])date  of  the  FSAR 
associated  with  a  CX)L  application  in 
order  to  suj3])ort  an  effective  and 
effic:ient  review  by  the  NRC  staff  and 
issuance  of  the  NRC  staff's  safety 
evaluation  report.  As  discu.ssed  above, 
the  requested  one-time  exemption  is 
solely  admini.strative  in  nature,  in  that 
it  jjertains  to  a  one-time  schedule 
change  for  .submittal  of  revisions  to  an 
application  under  10  CFR  part  52.  for 
which  a  license  has  not  been  granted. 
The  retpiested  one-time  exemption  will 
pmndt  IJNE  time  to  carefully  review  the 
most  recent  revisions  of  the  IJ..S.  EFR 
F.SAR,  and  fully  incorporate  the.sc; 
nwisions  into  a  comprehensive  update 
of  the  FSAR  associated  with  the  (iCNFF 
Unit  .3  (X)E  a])i)lic:ation.  This  one-time 
exemption  will  sujjport  the  NR(i  staffs 
effective  and  efficient  review  of  the  (X)E 
application  when  resumed,  as  well  as 
issuance  of  the  safety  (ivaluation  rejjort. 
For  this  reason,  application  of  10  CiFR 
50.71  (e)(3)(iii)  in  the  ])articular 
circumstances  is  not  necessary  to 
achieve  the  underlying  purj)ose  of  that 
rule.  Therefore,  s])ecial  circumstances 
exi.st  under  10  CFR  50.12(a)(2)(ii).  In 
addition,  special  circum.stances  are  al.so 
present  under  10  CFR  50.12(a)(2)(v) 
hecau.se  granting  a  one-time  exenijition 
from  10  CFR  50.71  (e)(.'l)(iii)  would 
jjrovide  only  temporary  relief,  and  UNE 
has  made  good  faith  efforts  to  comply 
with  the  regulation  by  submitting 
Revision  8  to  the  COL  apjdication  on 
March  27,  2012.  This  COLA  revision 
incorporated  changes  resulting  from 
Revision  3  of  the  U.S.  EFR  F.SAR  and 
COLA  changes  resulting  from  UNE’s 
responses  to  the  NRC.  re(|ue.st.s  for 
additional  information  submitted 
through  February  12,  2012.  h’or  the 
above  reasons,  the  special 
circumstances  required  by  10  CFR 
50.12(a)(2)  for  the  granting  of  an 
exemjition  from  10  (X'"R  50.71  (e)(3)(iii) 
exi.st. 

]<^ligil)ility  for  (Aitogoricol  Exclusion 
Eroni  Environincniol  Hcvicw 

With  res])ect  to  the  exemption’s 
impact  on  the  (juality  of  the  human 
environment,  the  NRCi  has  determined 


that  this  sjjecific  exemption  recjuest  is 
eligible  for  categorical  exclusion  as 
identified  in  10  CFR  51.22(c)(25).  Under 
10  (iFR  51.22(c)(25),  granting  of  an 
exem|)tion  from  the  recpdrements  of  any 
regulation  of  10  CFR  (Xiaj)ter  1  |which 
includes  10  CFR  50.71  (e)(3)(iii)|  is  an 
action  that  is  a  categorical  exclusion, 
provided  that: 

(i)  There  is  no  sigidficant  hazards 
consideration; 

(ii)  There  is  no  significant  change  in 
the  types  or  significant  increase  in  the 
amounts  of  any  eftluents  that  may  he 
released  offsite; 

(iii)  There  is  no  significant  incniase  in 
individual  or  cumulative  public  or 
occupational  radiation  exposure; 

(iv)  There  is  no  significant 
construction  impact; 

(v)  There  is  no  significant  increase  in 
the  ])otential  for  or  consecjuences  from 
radiological  accidents;  and 

(vi)  The  recjuirements  from  which  an 
exemjjtion  is  sought  involve: 

(A)  Rec:ordkeeping  recjuirements; 

(B)  Reporting  recpdrements; 

(C)  Inspection  or  surveillance 
reciuirements; 

(D)  Equij)ment  .servicing  or 
maintenance  scheduling  nuiuirements; 

(E)  Education,  training,  experi(!nce, 
(jualification,  requalification  or  other 
em])loyment  suitability  requirements; 

(F)  .Safeguard  plans,  and  materials 
c:ontrol  and  accouiding  inventory 
scheduling  recpdrements; 

(G)  .Scheduling  recpdnmients; 

(11)  .Surety,  insurance  or  indeimdty 
requirements;  or 

(I)  Other  recpdrements  of  an 
administrative,  managerial,  or 
organizational  nature. 

The  recjidrements  from  which  this 
exccmjJtion  is  sought  involve  only  (B) 
Reporting  rcxpdremcmts;  or  (G) 
.Schcididing  requirements  of  those 
rc3cpdrecl  by  10  GFR  51.22(c:)(25)(vi). 

The  NRG  staffs  clc;tc!rmination  that 
each  of  the  applic;ahle  c:riteria  for  this 
c;atc!gorical  c:xclu.sion  is  met  is  justified 
as  follows: 

I.  10  GFR  51 .22(c:)(25)(i)  Thc;re  is  no 
signific;ant  hazards  c;on.siclc;ratic)n; 

Staff  Anoivsis:  The  c:riteria  for 
determining  if  an  exemption  involves  a 
.signific:ant  hazards  c:c)n.siclciratic)n  are 
found  in  10  GFR  50.92.  The  proposed 
ac:tic)n  involvcjs  only  a  .sc:heclule  c:hange 
rc;garcling  the  sid)mission  of  an  update 
to  the  aj)plic:atic)n  for  whic:h  the 
liccjusing  review  is  currcaitlv  unclerwav. 
Therciforc;,  there  arc;  no  .signific:ant 
hazard  considerations  hcicause  granting 
the  pro]30.secl  cixcanption  would  not: 

(1)  Involve  a  significant  inc:rea.se  in 
the  probability  or  conscicpienccis  of  an 
ac:c:iclcait  previously  evaluatcicl;  or 


(2)  Grciate  the  po.ssihilitv  of  a  new  or 
different  kind  of  ac:c:iclent  from  any 
ac:c;iclent  previously  evaluated;  or 

(3)  Involve  a  signific:ant  rc;cluc:tic)n  in 
a  margin  of  safety. 

II.  10  GFR  51 .22(c:)(25)(ii)  Thc:re  is  no 
.signific:ant  change  in  the;  typc;.s  or 
.signific;ant  inc:rc;a.se  in  the  amounts  of 
any  effluents  that  may  he;  relc;a.secl 
offsite; 

Staff  Analysis:  Thu  j)rc)pc)sc;cl  ac:tic)n 
involves  only  a  sc:hechde  c:hange,  whic.h 
is  administrative  in  nature,  and  does  not 
involve  any  changes  to  he  made  in  the 
ty])c;.s  or  signific:ant  inc:rease  in  the 
amounts  of  effluents  that  may  he 
released  offsite; 

III.  10  GFR  51 .22(c:)(25)(iii)  Thc;re  is 
no  significant  incrc;a.se  in  individual  or 
c:umulalive  j)uhlic  or  oc;cupational 
radiation  exjKxsure; 

Staff  Analysis:  .Sinc;e  the  propo.secl 
ac;tic)n  involves  only  a  schedule  change, 
whic;h  is  administrative  in  nature,  it 
cloc;.s  not  contribute  to  any  .signific:ant 
increase  in  oc:c:upational  or  public: 
radiation  exposure. 

IV.  10  GFR  51.22(c:)(25)(iv)  There  is  no 
significant  construction  impact; 

Staff  Analysis:  The  j)rc)pc),secl  ac;tion 
involves  oidy  a  sc;heclule  c;hange  whic:h 
is  administrative  in  nature;.  The 
aj)jdic:ation  review  is  unclc;rway  and  no 
lic:c;nsc;  will  he  i.ssued  prior  to  rc;c:c;ipt  of 
the  aforc;mc;ntionecl  ai)plic:atic)n’.s  Marc:h 
29,  2013,  submittal  of  the  revised  F.SAR, 
thc;rc;fc)rc;,  the  pro])osc;cl  ac;tion  clc)c;s  not 
involve  any  c:on.struction  impac:t. 

V.  10  (]FR  51 .22(c)(25)(v)  There  is  no 
signific.ant  inc:rc;a.se  in  the  potential  for 
or  c:on.sc;quenc:c;s  from  raclic)logic;al 
ac:c:iclc;nts; 

Staff  Analysis:  The  ])ropo.secl  ac:tion 
involves  only  a  .sc:hc;clulc;  c:hangc;  whic:h 
is  administrative  in  nature  ancl  cloc;.s  not 
impact  the  probability  or  consc;quenc;e.s 
of  accidents. 

VI.  10  GFR  51.22(c)(25)(vi)  The 
re(pdrc;ments  from  whic:h  this 
c;xc;mption  is  sought  involve  only  (B) 
Reporting  rc;quirc;ment.s;  or  (G) 
.Sc;hecluling  rc;cpdrc;ment.s  of  those 
requirc;cl  this  rc;gulatic)n. 

Staff  Analysis:  The  c;xemption  rc;cpiest 
involvc;.s  rc;quirc;ment.s  in  both  of  these 
c:atc;goric;s  hc;c:au.se  it  involvc;.s 
submitting  an  updated  GOL  F.SAR  by 
JUNE  and  al.so  rc;latc;.s  to  the  .sc:hc;chdc; 
for  submitting  (X)L  TLSAR  updates  to  the 
NRG. 

4.0  Gonclusion 

Ac:corclinglv.  the  NRG  has  dc;tc;rminecl 
that,  pursuant  to  10  GFR  50.12.  the 
c;xc;mptic)n  is  authorized  by  law.  will  not 
])rc;.sc;id  an  undue  risk  to  the  ])ul)lic 
lic;alth  and  safety,  and  is  c:c)nsi.stc;nt  with 
the  c;ommon  defense  and  .sc;curity.  Al.so, 
.sj)c;c;ial  c:ircum.stanc;e.s  arc;  present. 
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Tlierefon;.  llie  NRC  heniby  grants  I  INK 
a  one-time  exemption  from  the 
rt!(|uirements  of  10  (3*'R  5().71(e)(3)(iii) 
pertaining  to  the  (^CNI’R  Unit  3  (X)L 
application  to  allow  suhmittal  of  the 
next  FSAR  update,  no  later  than  March 
20.  2013. 

Rursiiant  to  10  (IFR  .'ll. 22.  the  NRU 
has  determined  that  the  exemption 
ni(|uest  meets  the  applicable  categorical 
exclusion  criteria  .set  forth  in  10  UFR 
51.22(c)(25).  and  the  granting  of  this 
exemption  will  not  have  a  significant 
im|)act  on  the  human  environment. 

'1  his  e.xemption  is  effective  uj)on 
issuance. 

Dated  at  Rockville.  Maryland,  this  Hlli  dav 
of  lanuarv  2013. 

For  the  Nuclear  Hccgulatory  Coniniission. 
|oliii  Si!»ala. 

('Awf.  Licrnsiiifi  linincli  1.  Division  ol Winv 
l{n<iclor  Liconsin}'.  Oflico  ofX’ow  linactors. 
|FK  2013-01145  FilcKl  1-18-13;  8:4.5  ani| 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[NRC-2013-0012] 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  and  Combined  Licenses 
Involving  No  Significant  Hazards 
Considerations 

Background 

Fnrsiiant  to  Section  189a. (2)  of  the 
Atomic  Energy  Act  of  UK'S!,  as  amended 
(the  Act),  the  IJ.S.  Nuclear  Regulatory 
('.ommission  (the  Commission  or  NRC) 
is  puhlishing  this  regular  biweekly 
notice.  The  Act  recptires  the 
Commission  |)ublish  notice  of  any 
amendments  issued,  or  proposed  to  he 
issued  and  grants  the  Conimi.ssion  the 
authority  to  issue  and  make 
immediately  effective  any  amendment 
to  an  operating  license  or  comhined 
licen.se.  as  applicable,  ujion  a 
determination  by  the  Conimi.ssion  that 
such  amendment  involves  no  significant 
hazards  consideration,  notwithstanding 
the  pendency  before  the  Commission  of 
a  request  for  a  Iniaring  from  anv  jier.son. 

This  hiweeklv  notice  includes  all 
notices  of  amendments  i.ssued,  or 
propo.sed  to  he  issued  from  December 
27,  2012  to  January  9.  2013. 1’lie  last 
hiweeklv  notice  was  |nihli.shed  on 
January 'b.  2013  (78  FR  1207). 
ADDRESSES:  You  may  access  information 
and  comment  siihmissions  related  to 
this  (locnment,  which  the  NRCi 
pos.sesses  and  are  pnhlically  available. 
i)v  searching  on  hit}):// 
xnnv.rngulaiions.oov  under  Docket  ID 
NRC-2013-0012.  You  may  submit 


comments  by  any  of  the  following 
methods: 

•  Fndnnil  liiiinnnikino  Wnb  silo:  Co  to 
http://\\’\\’n’.rngiil(ilions.oo\'  and  search 
for  Docket  ID  NRC-2013-0012.  Addre.ss 
(luestions  about  NRC  dockets  to  Carol 
Callagher;  telephone:  301—492—3008; 
email:  (Air()l.(i(ill(ii>hni'@nr(:.g()V. 

•  A/o/7  coiunwnts  to:  Cindy  Bladev. 
Chief,  Rules.  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration.  Mail  Stop:  TWB-O.')- 
BOlM.  U.S.  Nuclear  Regulatory 
('.ommission,  Washington,  DC  20.'i.'i.'i- 
0001. 

•  Fax  conuiwnts  to:  RADB  at  301- 
492-3440. 

For  additional  direction  on  ac:ce.ssing 
information  and  submitting  comments, 
.see  ‘■Ai:ce.ssing  Information  and 
Suhmitting  Comments”  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION: 

I.  Accessing  Information  and 
Suhmitting  Comments 

A.  Accessing  Inforimition 

iMease  refer  to  Docket  ID  NRC-2013- 
0012  when  contacting  the  NRC  about 
the  availahilitv  of  information  regarding 
this  document.  You  may  acce.ss 
information  related  to  this  document  hv 
anv  of  the  following  methods: 

•  Fodonil  Hidonidkino  Wnh  silo:  (io  to 
hit i)://\v\v\y.re;oid(iti()ns.gov  i\m\  search 
for  Docket  ID  NRC-2013-0012. 

•  X’lKFs  Agancyn  ida  Documents 
Access  and  Management  System 
(ADAMS):  You  may  access  puhlicly- 
availahle  documents  online  in  the  NRC 
Library  at  http://\v\v\v.nrc.}>ov/reading- 
rm/adams.lUnd.  To  begin  the  search, 
select  "ADy\MS  Pahlic  Documents”  anil 
then  select  “Begin  Weh-hased  ADAMS 
Search.”  For  jirohlems  with  ADAMS. 
plea.se  contact  the  NRC's  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397-4209.  301-41  .'5-4737.  or  by 
email  to  pdv.resource@nvc.go\'. 
Documents  may  he  viewed  in  ADAMS 
by  iierforming  a  .search  on  the  document 
date  and  docket  nuniher. 

•  NBC's  PDB:  You  mav  examine  and 
])urcha.se  copies  of  public  documents  at 
the  NRC’s  PDR.  Room  ()1-F21,  One 
White  Flint  North,  11.'5.5.'5  Rockville 
Pike.  Rockville,  Maryland  20852. 

B.  Suhmitting  Comments 

Plea.se  include  Docket  ID  NRC-2013- 
0012  in  the  subject  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket. 

The  NR("  cautions  you  not  to  include 
identifying  or  contact  information  that 


that  you  do  not  want  to  he  publicly 
disclosed  in  your  comment  submission. 
The  NRC  will  |K)st  all  comment 
submissions  at  http:// 
www.regidations.gov  i\s  well  as  enter  the 
comment  submissions  into  ADAMS. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  reijuesting  or  aggregating 
comments  from  other  persons  for 
.suhmi.ssion  to  the  NRC,  then  you  should 
inform  tho.se  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  he  publicly 
disclo.sed  in  their  comment  submission. 
Your  request  should  stale  that  the  NR('. 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  submissions  into 
ADAMS. 

Notice  of  Consideration  of  kssuance  of 
Amendments  to  Facility  Ojierating 
Licenses  and  (mmhined  Licen.ses, 
Proposed  No  Significant  Hazards 
(Consideration  Determination,  and 
()])lK)rtunity  for  a  Hearing 

The  Commission  has  made  a 
])ro])osed  determination  that  the 
following  amendment  reque.sts  involve 
no  significant  hazards  consideration. 
Under  the  (Commission’s  regulations  in 
.section  50.92  of  Title  10  of  the  Code  of 
Federal  Begulations  (10  (CFR),  this 
means  that  ojieration  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increa.se  in  the  probability  or 
con.sequences  of  an  accident  previously 
evaluated:  or  (2)  create  the  jiossihilitv  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated:  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
projiosed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  ])uhlic 
comments  on  this  pro])o.sed 
diitermination.  Any  comments  received 
within  30  days  after  the  date  of 
jnihlication  of  this  notice  will  he 
considered  in  making  any  final 
determination. 

Normally,  the  (Conimi.ssion  will  not 
issue  the  amendment  until  the 
expiration  of  (50  days  after  the  date  of 
publication  of  this  notice.  The 
Commission  may  issue  the  license 
amendment  before  ex])iration  of  the  (50- 
day  period  provided  that  its  final 
determination  is  that  the  amendment 
involves  no  significant  hazards 
consideration.  In  addition,  the 
Commission  may  issue  the  amendment 
jirior  to  the  exjiiration  of  the  3()-day 
comment  jieriod  should  circumstances 
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(;hang(!  during  tlu;  30-day  coininent 
])(;riod  such  that  failure  to  ac:t  in  a 
timely  way  would  result,  for  example  in 
derating  or  shutdown  of  the  facility. 
Should  the  Commission  take  action 
prior  to  the  expiration  of  either  the 
comment  ])eriod  or  the  notice  period,  it 
will  puhlish  in  the  Federal  Register  a 
notice  of  issuance.  Should  the 
(knumi.ssion  make  a  final  No  Significant 
Hazards  Consideration  Determination, 
any  hearing  will  take  ])lace  after 
is.suance.  The  (k)nnnission  expects  that 
the  need  to  take  this  action  will  occur 
very  infreciuently. 

Within  60  days  after  the  date  of 
publication  of  this  notice,  any  person(s) 
whose  interest  mav  he  affected  bv  this 
action  may  file  a  recpiest  for  a  hearing 
and  a  petition  to  intervene  with  resjiect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  licen.se  or 
combined  license.  Requests  for  a 
hearing  and  a  petition  for  leave  to 
intervene  shall  he  filed  in  accordance 
with  the  (k)nunission’s  "Rules  of 
Practice  for  Domestic  Licensing 
Proceculings”  in  10  (]FR  Part  2. 

Interested  ])er.son(s)  should  consult  a 
current  copv  of  10  (3^'R  2.300,  which  is 
available  at  the  NRC's  PDR,  located  at 
One  White  Flint  North,  Room  01-F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland  20852.  The  NRC 
regulations  are  accessible  electronicallv 
from  the  NRC  Library  on  the  NRC’s  Web 
site  at  hl1p://\nviv.nrc.gov/rm(ling-rni/ 
doc-col lactions/cfr/.  If  a  nupiest  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commi.ssion  or  a  ])residing  officer 
designated  by  the  Commission  or  by  the 
Chief  Admiui.strative  Judge  of  the 
Atomic  Safety  and  Licensing  Board 
l^anel,  will  rule  on  the  request  and/or 
])etition:  and  the  Secretary  or  the  Cdiief 
Admini.strative  Judge  of  the  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  approj)riate 
order. 

As  re(]uired  by  10  CT-’R  2.309,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  jiarticularity  the  intere.st  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  he  affected  by  the 
results  of  the  ])roceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  he  permitted 
with  particular  reference  to  the 
following  general  re(|inrements:  (IJThe 
name,  address,  and  tehqdione  numher  of 
the  re(]uestor  or  ])etitioner;  (2)  the 
nature  of  the  recpiestor’s/petitioner’s 
right  under  the  Act  to  he  made  a  ])arty 
to  the  proceeding;  (3)  the  nature  and 
extent  of  the  reque.stor’,s/j)etitioner’s 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (4)  the  ]X)ssil)le 
effect  of  any  decision  or  order  which 


may  he  entered  in  the  ])roce(!ding  on  the 
re(piestor’s/])etitioner’s  interest.  The 
petition  must  also  identify  the  sjiecific 
contentions  which  the  re(|uestor/ 
petitioner  s(;eks  to  have  litigated  at  the 
proc.eeding. 

Each  contention  must  consist  of  a 
sjjecific  statement  of  the  issue  of  law  or 
fact  to  he  raised  or  controverted.  In 
addition,  the  re(iuestor/j)etitioner  shall 
provide  a  brief  explanation  of  the  bases 
ibr  the  contention  and  a  conci.se 
statement  of  the  alleged  facts  or  exi)ert 
o])inion  which  support  the  contentiou 
and  on  which  the  reque.stor/pet  it  inner 
intends  to  rely  in  proving  the  contention 
at  tlie  hearing.  The  nujue.stor/pet  it  inner 
must  also  jjrovide  references  to  those 
specific  sources  and  documents  of 
which  the  petitioner  is  aware  and  on 
which  the  re(iuestor/petitioner  intends 
to  rely  to  establish  those  facts  or  (ixpert 
oj)inion.  The  petition  must  include 
sufficient  information  to  .show  that  a 
genuine  dispute  (ixists  with  the 
applicant  on  a  material  issue  of  law  or 
fact.  Contentions  shall  he  limited  to 
matters  within  the  scope  of  the 
annmdment  under  consideration.  The 
contention  must  he  one  which,  if 
proven,  would  entitle  the  re(|ue.stoi7 
petitioner  to  relied.  A  recjuestor/ 
])etitioner  who  fails  to  satisfy  the.se 
nKjuirements  with  respect  to  at  least  om; 
contention  will  not  In;  j)ermitted  to 
])articipate  as  a  partv- 

Those  ])ermitted  to  intervene  heicome 
j)artie.s  to  the  proceeding,  subject  to  anv 
limitations  in  the  order  granting  leave  to 
intervene,  and  have;  the  eeppeatimity  te; 
])artie:ipiite  fully  in  the  conelue:t  e)f  the 
he:aring. 

If  a  he;aring  is  r(;epie;.ste;el,  the 
(k)mmission  will  make  a  final 
ek;termination  on  the  issue  of  ne; 
significant  hazarels  consideratiem.  The 
final  dete;rminatie)n  will  serve  to  dt;ciele 
when  the  hearing  is  helel.  If  the  final 
ele;terminatie)n  is  that  the  amenehnent 
re;e|ue.st  involve;.s  no  significant  hazarels 
consieleration,  the  Commi.ssion  may 
issue  the  amendment  and  make  it 
immeeliate;ly  effe;e:tive,  notwithstanding 
the  re;que;.st  fe)r  a  lu;aring.  Anv  hearing 
helel  woidel  take  ])lae:e  afte;r  is.suance  of 
the  ame;nehnent.  If  the  final 
eleterminatie)!!  is  that  the  amenehnent 
re;(pie;.st  inve)lve;s  a  significant  hazarels 
e:e)n.siele;ration,  then  any  he;aring  helel 
we)idel  take;  j)lace;  l)e;fe)re;  the;  is.suane:e;  e)f 
any  amenehnent. 

All  ele)e;ume;nt.s  filed  in  NR(; 
aeljudicatory  pre)e:e;e;eling.s,  inclueling  a 
re;epiest  Ibr  he;aring,  a  ])e;titie)n  fe)r  le;ave; 
to  intervene,  any  motion  or  othe;r 
eloe:ume;nt  fih;el  in  the;  pre)e:e;e;ding  prie)r 
to  the;  submission  e)f  a  re;qiu;.st  for 
hearing  or  ])e;tition  te)  intervene,  and 
eloe:uments  filed  by  inte;re.sted 


gove;rnme;ntal  entities  ])articipating 
uneler  10  (3<’R  2.315(c),  must  he;  filed  in 
iie:e:orelance  with  the  NRC  E-Filing  rule 
(72  FR  49139;  August  28,  2007).  The;  E- 
Filiug  pre)e:(;.ss  re;quire;.s  participants  to 
submit  anel  serve  all  aeljuelie;ate)rv 
ele)e:ume;nt.s  over  the;  internet,  or  in  some 
ca.se;.s  te;  meiil  e:opie,s  e)n  e;l(;ctre)nic 
.ste)r(ige  media.  Fartie;ii)auts  may  not 
submit  ])ape;r  e:e)])ie;.s  e)f  their  filings 
unle;.ss  the;y  se;ek  an  e;xemptie)n  in 
ace:e)relane;e;  with  the;  pre)e:e;dure;.s 
ele;.se:rihe;el  helenv. 

Te)  e:e)mj)ly  with  the;  pre)e:e;elural 
re;quire;me;nt.s  e)f  E-Filing,  at  least  10 
elays  jjrior  to  the  filing  deaelline,  the; 
participant  shoulel  contae:t  the  Office  of 
the;  See:re;tarv  by  email  at 
hcaring.docket@nrc.gov.  e)r  by  te;lephe)ne 
at  301— 41 .5— 1077,  te)  re;epu;.st  (1)  a  digital 
identification  (ID)  e;e;rtificate;,  which 
allows  the  j)artie:ipant  (e)r  its  couuse;!  or 
representative)  te)  digitally  sign 
ele)cume;nt.s  and  ae;e:ess  the  E-Suhmittal 
.server  for  any  pre)e;e;e;eling  in  whie;h  it  is 
partie:i])ating;  anel  (2)  aelvi.se  the; 

Se;e:re;tary  that  the;  partie:ij)ant  will  he; 
submitting  a  re;ejue;.st  e)r  pe;titie)n  fbr 
he;aring  (even  in  instane:e;s  in  which  the; 
])intie;ipant,  e)r  its  ce)unsel  or 
representative,  alre;aely  he)lels  an  NRO 
issueel  eligital  ID  e:e;rtifie:ate;).  Baseel  u])e)n 
this  infbrmation,  the  Se;e:re;tarv  will 
e;.stahlish  an  e;le;e:tre)nic  ele)e:ket  Ibr  the 
he;ariug  in  this  pre)e:e;e;ding  if  the; 
Se;e:re;t;irv  has  ne)t  alreaely  e;stahlishe;el  an 
e;le;e:frouic  eloe:ke;t. 

Inlbrmatie)!!  aheeut  applying  fe)r  a 
eligital  ID  certifie:ate  is  available  on  the; 
NR(;'s  i)ul)lic  \Ve;l)  site  at  http:// 

WWW. nrc.gov/sitc-help/e-snhiniitals/ 
appiv-certificates.htinl.  System 
r(;epure;ments  fe)r  ae:e;e;.ssing  the  E- 
Suhmittal  .server  are;  el(;taileel  in  the 
NRC's  “Cuielance  for  Ele;e;tre)nic 
Submission,"  whie;h  is  available  e)n  the 
agency’s  public  \Ve;h  site  at  http:// 
ww^v. nrc.gov /sit  e-help /e- 
snhinittcds.htnd.  Fartie;i])ant.s  may 
atte;m])t  te)  use;  e)ther  .se)ftware  ne)t  li.ste;el 
on  the  Wei)  site,  hut  shoulel  ne)te;  that  the 
NRC’s  E-Filing  system  ele)e;.s  ne)t  .suppe)rt 
unlisted  software,  anel  the  NRC  Meta 
System  Help  Desk  will  not  he;  able  te) 
e)ffe;r  as.sistane;e  in  using  unli.ste;d 
software. 

If  a  partiedpant  is  ele;e:lre)nie:ally 
.sid)mittiug  a  de)cument  to  the;  NRC  in 
ae;e:e)relane:e;  with  the;  E-Filing  rule,  the 
peirtienpant  must  file  the;  de)e:ume;nt 
using  the;  NRCFs  e)nline,  We;l)-l)a.seel 
submission  feerm.  In  oreler  to  .serve; 
ele)e;ument.s  threeugh  the;  Eleeitronic 
lnfe)rmcitie)n  Exe;hange;  Sy.stem,  users 
will  he;  rt;(iuireel  to  install  a  Web 
hre)wse;r  j)Iug-in  from  the  NRC’s  Web 
site.  Further  iufe)rmation  eni  the  \Ve;b- 
haseel  .submission  form,  ine;hieling  the; 
installation  of  the;  \Ve;h  hrejwser  plug-in. 
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i.s  available  on  the  NRC’s  i)iil)lic  Web 
.site  at  l\ttp://\u\  \\’.nn:.go\'/fiite-lwlp/t^.- 
siihiuittals.html. 

Once  a  participant  has  oi)tain(Kl  a 
digital  ID  certificate  and  a  docket  ha.s 
lieen  created,  the  participant  can  then 
submit  a  reipiest  for  hearing  or  jietition 
for  leave  to  intervene.  Submissions 
.should  be  in  Portable  Document  Format 
(PDF)  in  accordance  with  the  NRC 
guidance  available  on  the  NR(7.s  jniblic 
Web  site  at  hltp://\\  \\  \\’.nrc.}!,o\'/sit(^- 
hfilp/o-siihiuittals.himl.  A  filing  is 
consideixid  complete  at  the  time  the 
documents  are  submitted  through  the 
NRC's  E-Filing  system.  To  be  timely,  an 
ehH;tronic;  filing  mu.st  be  submitted  to 
the  E-Filing  system  no  later  than 
p.m.  Eastern  Time  on  the  due  date. 

Upon  receipt  of  a  transmission,  the  E- 
Filing  system  time-stamjis  the  document 
and  sends  the  submitter  an  email  notice 
confirming  receijit  of  the  document.  The 
E-I"iling  .sy.stem  also  distributes  an  email 
notice  that  jirovides  access  to  the 
document  to  the  NRC's  Office  of  the 
(General  C^ounsel  and  any  others  who 
have  advised  the  Office  of  the  Secretary 
that  they  wish  to  jiarticipate  in  the 
proceeiling.  so  that  the  filer  need  not 
.ser\'e  the  documents  on  tho.se 
partici|)ants  sejiarately.  Therefore, 
applicants  and  other  participants  (or 
their  c:onn.sei  or  representative)  must 
apply  for  and  receive  a  digital  ID 
c:ertificate  before  a  hearing  reipiest/ 
|M;tition  to  intervene  is  filed  so  that  they 
(um  obtain  access  to  the  document  via 
the  E-Filing  svstem. 

A  person  filing  electronically  using 
the  agency's  adjudicatory  E-Filing 
.system  may  seek  assistance  by 
contacting  the  NR(^  Meta  Svstem  Help 
Desk  through  the  “Contact  Us"  link 
located  on  the  NR(]  Web  site  at  http:// 
xuvw’.nrc.fiov/sitfi-hfilp/e- 
suhniittals.htnil,  by  email  at 
MSHD.Itnsour(:e@nrc.}>o\',  or  bv  a  toll- 
fnn;  call  at  1-8(iti  ()72-7(>40.  The  NRC 
Meta  System  Help  Diisk  i.s  available 
Ixitween  8  a.m.  and  8  p.m..  Eastern 
Time.  Monday  through  Friday, 
excluding  government  holidays. 

Participants  who  believe  that  they 
have  a  good  cause  for  not  submitting 
documents  electronically  must  file  an 
exemption  retpiest.  in  accordance  with 
10  (T’R  2.8()2(g).  with  their  initial  j)a]n;r 
filing  recpiesting  authorization  to 
continue  to  submit  documents  in  pajier 
format.  Such  filings  mu.st  be  submitted 
by:  (1)  First  cla.ss  mail  addre.ssed  to  the 
Office  of  the  Secretary  of  the 
('.ommission.  IJ.S.  Nuclear  Regulatorv 
Commi.ssion.  Washington.  DC  205.‘>.'i- 
0001,  Attention:  Rulemaking  and 
Adjudications  Staff;  or  (2)  courier, 
exjiress  mail,  or  expedited  deliverv 
.servif;e  to  the  Office  of  the  Secretarv. 


Sixteenth  Floor,  One  White  Flint  North. 

Rockville  Pike,  Rockville, 
Maryland,  208.'52.  Attention: 

Rulemaking  and  Adjudications  Staff. 
Participants  filing  a  document  in  this 
manner  are  responsible  for  .serving  the 
document  on  all  other  jiarticipants. 

Filing  is  considered  complete!  by  first- 
class  mail  as  of  the  time  of  d(!|)osit  in 
the  mail,  or  by  courier,  exiiress  mail,  or 
expedited  delivery  .service  upon 
depositing  the  document  with  the 
provider  of  the  service.  A  presieling 
officer,  having  granted  an  exemption 
rixiuesl  from  using  E-Filing,  may  re(|uire 
a  participant  or  party  to  n.se  E-Filing  if 
the  jiresiding  officer  .subsequently 
determines  that  the  reason  for  granting 
the  exemjition  from  use  of  E-Filing  no 
longer  exists. 

Documents  submitted  in  adjudicatory 
proceedings  will  ajijiear  in  the  NRC's 
electronic  hearing  docket  which  is 
available  to  the  jniblic  at  http:// 
nhdl.nr(:.f’o\’/(^h(l/,  unless  excluded 
pursuant  to  an  order  of  the  Commi.ssion, 
or  the  ])re.siding  officer.  Participants  are 
recpiested  not  to  include  personal 
privacy  information,  such  as  social 
security  numbers,  home  addresses,  or 
home  phone  numbfirs  in  their  filings, 
unless  an  NRC  regulation  or  other  law 
nujuires  submission  of  such 
information.  With  respect  to 
copyrighted  works,  excejjt  for  limited 
excerpts  that  .serve  the  pur])o.se  of  the 
adjudicatory  filings  and  would 
constitute  a  Fair  Usi!  aj)plication. 
particij)ants  are  recpie-sted  not  to  include 
copyrighted  materials  in  their 
snlnnission. 

Petitions  for  leave  to  intervene  must 
be  fil(!d  no  later  than  80  days  from  the 
date  of  jmblication  t)f  this  notice. 
Recpiests  lor  hearing,  piititions  for  leave 
to  intervene,  and  motions  lor  leave  to 
file  new  or  amended  contentions  that 
are  filed  after  the  00-dav  deadline  will 
not  be  entertained  absent  a 
determination  by  the  pre.siding  officer 
that  the  filing  demonstrates  good  cause 
bv  satisfying  the  following  three  factors 
in  10  CFR  2.:i09(c)(l):  (i)  The 
information  upon  which  the  filing  i.s 
based  was  not  ])reviously  available;  (ii) 
the  information  n])on  which  the  filing  i.s 
ba.sed  is  materially  different  from 
information  jjreviously  availahle;  and 
(iii)  the  filing  has  b(!(!n  submitted  in  a 
timely  fashion  ba.sed  on  the  availability 
of  the  .subse(]uent  information. 

For  further  details  with  respect  to  this 
license  amendment  application,  see  the 
ap])lication  for  amendment  which  is 
available  for  public  in.sj)ection  at  the 
NRC's  PDR.  located  at  One  White  Flint 
North.  Room  01-F21,  ll.'jS.'i  Rockville 
Pike  (first  floor),  Rockville,  Maryland 
208.'i2.  Publiclv  available  documents 


created  or  received  at  the  NRC.  are 
accessible  ehictronically  through 
ADAMS  in  the  NRC  Library  at  http:// 
www.nrc.gov/rcddinii-nn/dddins.htiul. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  (iiicounter  ])robleni.s  in 
accessing  the  doenments  located  in 
ADAMS,  should  contact  the  NRC.'s  PDR 
Reference  staff  at  l-8()()-:i97-42()9,  301- 
41.'i-4737,  or  by  email  to 
l)dr.r(;sodrcd@nr(:.gov. 

Detroit  Edision,  Docket  No.  50-341, 
Fenni  2,  Monroe  (A)untv,  Michigon 
Dote  of  amendment  reqne.^it: 

November  13.  2012. 

Descri])tion  of  amendment  request: 

The  proposed  amendment  would 
modify  Technical  Specification 
reqidreinents  to  oi)erate  ventilation 
systems  with  charcoal  filters  for  10 
hours  each  in  accordance  with 
Technical  Specifications  Task  Force 
(TSTF)-.'j22,  Revision  0,  “Revise 
Ventilation  System  Surveillance 
Recjuireinents  to  ()])erate  for  10  hours 
])er  Month.” 

lidsis  for  proposed  no  significant 
hay.ards  consideration  determination: 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  ])resented 
below: 

1.  Hoes  tli(!  ])ro|)osecl  change!  involve!  ei 
signil’ieianl  ine;re!ase!  in  llie  ])re)l)iil)ility  e)r 
e:e)nse!e)ue!ne:e!s  eefan  ae;e:iele!nl  preevieensly 
e!valnaleiely 

Hesjyonse:  Ne). 

The!  |)re)i)e)se!el  elninge!  re!i)lae:e!S  an  e!xisling 
Sni've!illane:e!  Re!eiuire!nie!nl  te)  eeperato  llu!  .S(tT 
Sysle!in  iinei  (iRld'’  System  e!eini])pe!el  with 
eleeitrie;  liealers  ie)r  a  e;e)ntinue)us  10  he)ur 
l)e!rie)ef  e!ve!rv  31  elays  with  a  re!epiire!me!nt  te) 
e)pe!rate!  tlie!  systeeins  le)r  1,5  eaentimieens 
minntees  witli  hexiters  e)i)e!rating. 

I’lieese  systems  are!  ne)t  ae:e:iele!nt  initiators 
iinel  tliereleere!,  tliese)  e:hange!s  ele)  ne)t  inve)lve! 
a  signirie:ant  ine:re!ase!  in  the  ])re)l);ibility  e)f  an 
;u:e;iele!nt.  TIk!  preepeeseul  system  anei  filter 
te!sting  elianges  are  e:e)nsiste!nt  with  e:urre!nt 
regidateery  gnielane:e!  leer  these  syste!ms  anel 
will  e:e)ntimie!  te)  assure!  that  the!se!  systems 
perleerm  their  ele!sign  inne;tie)n  whie;h  mav 
ine.'lnele)  mitigating  iie:e:ieie!nts.  Tims  the! 
eliange  eie)e!s  ne)t  inveelve  a  signifie-.ant 
ine;re!ase!  in  the  e;e)nse!qne!ne!e!s  e)f  an  aeaiielent. 

The!re!ibre!,  it  is  e;e)ne:hule!el  tlnit  this  eihange 
eleees  ne)t  in\'e)lve!  <i  signii'ie;ant  ine:re!;ise!  in  the! 
preehahility  e)r  e:e)nse!e]ne!ne:e!s  e)f  em  i)e:e:iele!nt 
|)re!vie)usly  e!valn.'ite!el. 

2.  13e)e!s  the!  ])re)pe)se!el  eliemge!  e:re!ate!  the! 
])e)ssihility  erf  a  neuv  err  eliflerernt  kinel  erf 
iie:e:iele!nt  frerm  any  eieieaelemt  prervieruslv 
erveilneiterer:’ 

Itespanse:  Ner. 

The!  ])rerire)se!el  eliange  re!plae:e!s  an  existing 
.Snrve!illane:e!  Re!eiuire!me!nt  ter  e)pe!rate!  the!  .SCT 
System  anel  CiREF  .Systeem  e!e|ni|)pe!el  with 
eleelrie;  heeaters  ferr  a  exrntinnerus  10  hernr 
irerierel  eweery  31  elays  with  a  re!einire!me!nt  ter 
erpernite  the  systerms  ferr  1.5  earntinnerus 
mimiters  with  heraters  erirereiting. 
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'I'lio  change  i)io])()sc(l  for  Hioso  vontilalion 
systems  does  not  cliange  any  system 
operations  or  maintenance  activities.  'l’estin<> 
|•e(|nirements  will  he  revi.sed  and  will  " 

conlinne  to  demonstrate  that  the  Limiting 
(.onditions  lor  Operation  are  met  and  the 
system  com|)onents  are  cajiahle  of 
perlorming  their  intended  sal'etv  hmetions. 
The  cliange  does  not  create  new  I'ailnre 
modes  or  mechanisms  and  no  new  accident 
precursors  are  generated. 

riierelore,  it  is  concluded  that  this  change 
does  not  create  the  iiossihility  of  a  new  or 
dilferent  kind  ol  accident  from  any  accadent 
previously  evaluated. 

:L  Does  the  jiroiiosed  change  involve  a 
signilicant  reduction  in  a  margin  of  sal'etv? 
licsponso:  No. 

I  he  jiroposed  change  replaces  an  existing 
Surveillance  Recpiiremenl  to  operate  the  SfVI' 
System  and  C^REf'  System  equipped  with 
electric  heaters  for  a  continuous  10  hour 
period  every  01  days  with  a  recpiirement  to 
o])erate  the  systems  lor  13  continuous 
minutes  with  heaters  operating. 

The  design  basis  for  the  ventilation 
systems  heaters  is  to  heat  the  incioming  air 
which  reduces  the  relative  humidity.  The 
heater  testing  change  iiroiiosed  will' continue 
to  demonstrate  that  the  heaters  are  capable  of 
healing  the  air  and  will  perform  their  design 
lunedion.  The  jiroposed  change  is  consistent 
with  regulatory  guidance. 

1  h(!  NRf,  stuff  hci.s  rovienved  the 
lit.unsoo  s  iinalysis  und,  liascd  on  this 
roviow.  it  appears  tliat  the  tliruo 
.sliiiid.trds  of  10  CFR  50.02({:)  an; 
satisfied.  'I'herefore,  the  NRC  staff 
propo.ses  to  deteniiine  that  tlu; 
iuiieiidineiil  r(;(|iiest  involves  no 
significant  hazards  consideration. 

Attorney  fov  licensee:  Bruce  R. 

Masters,  DTE  Energv,  (feneral  Counsel- 
Regulatory.  OHH  VVC:B,  One  Energy  Plaza. 
Detroit.  Ml  48220-1270. 

NRC  Branch  Chief:  Robert  D.  Carlson. 
Dominion  Nuclear  Connecticut,  Inc 
Docket  No.  50-336,  Millstone  Power  ’ 
Station,  Unit  2,  New  London  County, 
Connecticut 

Date  of  amendment  reejaest: 

December  17.  2012. 

Description  of  amendment  reejuest: 

The  Jiroposed  amendment  would  re\'ise 
the  Millstone  Power  Station.  Unit  2 
(MPS2)  Technical  Sjiecification  (TS) 
Surveillance  Requirement  4. 4. 3.2  to 
remove  the  re(|uirenient  to  perform  the 
(luaiterly  surveillance  lor  a  jiressurizer 
power-ojienited  relief  valve  (I’ORV) 
block  valve  that  is  being  maintained 
closed  in  accordance;  with  TS  3.4.3 
Action  a.  'riu;  jiroposed  change  is 
consistent  with  the  r(;(juir(;ments  of  the 
sLindard  Technical  Sj)(;cification  for 
(-omhustion  Engineering  jilants 
(NUREC-1432). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  required  by  10  CFR  50.01  (a),  of  Title 
10  of  the  (Aide  of  Federal  Regulations 
(10  CFR),  the  licensee  has  jirovided  its 


analysis  of  the  issue  of  no  signific;ant 
hazards  consideration,  which  is 
j)r(;s(;nt(;d  l)(;low: 

Criterion  I 

Will  ()|)enition  of  the  fncililv  in  accordiinco 
with  the  jirojio.sud  clumge;  involve  a 
signilicant  increase;  in  the  jirohahility  or 
consequences  of  an  acciehail  |)r(;viouslv 
evaluated? 

Response:  No. 

1  he  block  valve  for  the  |)re.s.suriz(;r  I’ORV 
is  not  a  jiotential  accident  initiator. 

Therelore,  not  recjuiring  a  surveillance  of  the 
block  valve  while  it  is  h(;ing  used  to  isolate 
its  associated  PORV  will  not  increase  the 
jirohahility  of  an  accident  jireviously 
evaluated.  Not  reejuiring  the  surveiliance  of 
the  block  valve  may  slightlv  reduce  llie 
jirohahility  ol  a  loss  of  coolant  accident  from 
a  stuck  ojien  f'DRV  since  it  will  eliminate  the 
challenge  to  the  PDRV  from  the  jire.ssure 
transient  that  results  from  cvciing  the  block 
valve. 

The  PORVs  or  the  PDRV  block  valves  are 
not  creditetl  in  the  MP.S2  Final  .Safely 
Analy.sis  Rejiorl  (F.SAR),  Chapter  14,'“.Safety 
Analysis.”  for  event  mitigation.  If  jiressurizer 
sjiray  is  not  available  or  is  not  effective, 
either  one  or  the  two  jiressurizer  PORVs  may 
he  manually  actuated  to  dejire.ssurize  the 
R(..S  ill  resjion.se  to  certain  transients.  Not 
jierlorming  the  surveillance  on  the  block 
valve  is  not  relevant  to  the  jirimary  system 
for  dejiressurizing  the  RCS  (jire.ssurizer 
Sjiray).  The  block  valves  have  been 
demon.siraled  by  ojieraling  exjierience  to  he 
reliable  and  are  akso  sulijeci  to  the  motor- 
ojieraled  valve  testing  jirogram. 

ConscKjuenlly,  the  jirojio.siid  change  does  not 
signilicanlly  reduce  the  conlidence  that  the 
block  valve  can  he  ojiened  to  permit  manual 
lU.lUiilion  ol  the  PORV  to  dejiressurize  the 

1  herelore,  the  jirojiosed  change  does  not 
involve  a  signilicant  inc:rease  in  the 
jirohahility  or  consequences  of  an  accident 
jireviously  evaluated. 

Criterion  2 

Will  ojieration  of  the  facility  in  accordance; 
with  the  jiroj}os(;d  change  cr(;ale  the 
jiossiliilily  of  a  new  or  differ(;nl  kind  of 
accident  from  any  ac:cideul  jir(;viouslv 
evalual{;d? 

Res[)on.se:  No. 

1  he  jirojios(;d  change  only  aff(;cls  the 
ji(;rlormance  of  the  surv(;illance  l(;sl  for  the 
block  valve;  and  docis  not  involve;  anv 
physical  alle;raliein  ol  jilanl  e;ejuijime;nl  or 
inireiduee;  any  eijie;raling  eemfiguralieins  not 
jire;vieiusly  e;valualeel.  The;  jire;ssurize;r  PORV 
block  valves  jireiviele  iseihitiem  fora 
jioslulate;el  slueT-ojieai  or  le;aking  PORV. 
Isolation  is  sati.sfie;el  with  the;  block  valve 
e;lei.se;el  in  ae:ceirelane:e;  with  .SR  4. 4. .3. 2.  PORV 
lileie:k  valve;  edosure;  is  not  e:re;elite;el  in  F.SAR 
Ohajite;!-  14  for  inadve;rte;nt  eijiening  of  the 
PORV  e;ve;nt  mitigation. 

I  he;re;lore,  the;  jireijieise;d  ediauges  do  not 
e:re;ate;  the  jieissihility  of  a  new  or  eliffe;rent 
kind  ol  ae;e:iele;nt  Ireim  any  ae:e;iele;nl 
previously  evaluated. 


Criterion  3 

Will  eijie;raliem  of  the;  facilitv  in  ae:e;eirdance; 
P''“P'>s''d  tdiiinge;  involve;  a 
signilieemt  re;elue;tiein  in  the  margin  of  saf(;tv? 
Response:  No. 

Margin  of  safe;ty  is  re;late;el  tei  the; 
eeinfideaue;  in  the  ability  of  the  fi.ssion 
jireidue:t  liarrie;rs  to  iierform  their  design 
luuedions  during  and  following  em  ae:e:iele;nt. 
These;  liarrie;rs  ineduele;  the  fuel  edaeleling.  the 
i(;ae.teir  e;eiolant  syst(;m,  and  the;  e:ontainme;nt 
systean.  The;,se;  harrie;rs  an;  not  signifieamtly 
alle;cteel  liy  the  e:hange;.s  jireijios(;el  h(;ri;in.  The 
m.irgin  ol  sale;ly  is  e;.slalilishe;d  through  the; 
de;sign  ol  the  jilant  .strue:ture;s.  systems,  and 
e:eimjion(;nts.  the;  jiarame;te;rs  within  which 
the  jilant  is  eijierated.  and  the;  estahlishme;nt 
ol  se;tjieiints  lor  the  actuation  of  e;ejui  jiment 
n;lie;d  ujiem  to  re;sjiond  to  an  e;ve;nt.  and 
the;n;hv  jiroteed  the;  lissiem  jireieluct  heirriers. 
The;  preijieised  ediange  to  the;  surveillance; 
re;ejuireme;nl  for  the;  jire;.surrize;r  PORV  hleie:k 
valve;  eleie;s  not  alle;e:t  the  iissmujitions  in  anv 
ae;e:iele;nt  analysis. 

rhe;n;lore.  the;  j)reijieisc;el  ediange;  does  not 
involve  a  signifie:ant  n;elue:tiein  in  a  mar<>in  of 
salety. 

Tlu;  NRC  .staff  has  re;vie;w(;d  tlu; 
li(:(;n.s(;e;'s  analysis  anti,  ha.st;tl  on  this 
rc;vi(;w,  it  ajijioars  that  tlu;  throe; 
standards  of  10  CFR  50.92((;)  an; 
siitisfiod.  Thorofeiro,  tlu;  NRC  staff 
Jireijio.sos  to  dotormiiu;  that  tlu; 
anu;ndnu;nt  r(;(jiu;.st  involvos  no 
significant  hazards  conside;r;ition. 

Attorney  for  licensee:  UWhm  M. 

C.uoco,  .Se;nior  {ionnst;!.  Dominion 
Rosonreos  .Sorvicos.  Inc..  120  Tre;de;gar 
.Stretot.  R.S-2.  Richmond,  V^A  23219. 

NBC  Branch  Chief:  C(;orgt;  A.  Wilson. 
Luminant  Ceneration  Company  LLC, 
Docket  Nos.  50-445  and  50-446, 
(Aunanche  Peak  Nuclear  Power  Plant, 
Units  I  and  2,  Someryell  County,  Texas 
Date  of  amendment  request:  (Ictohor 
2.  2012. 

Brief  description  of  amendments:  Tlu; 
amondmonts  would  rt;vi.so  Technical 
Spot;ifit:ation  (T.S)  3.3.1 ,  “Reactor  Trip 
Sy.stem  (RT.S)  Instrumentation,”  and  T.S 
3.3.2,  Engineered  Saf(;tv  F(;atnr(; 
Aeduation  .System  (ESFAS) 
Instrumentation.”  to  relocate  the  T.S 
re;qinrt;nu;nts  for  the  following 
instruments  to  tlu;  Tee;hnical 
Requir(;ments  Manual  (TRM),  a 
licensee-exmtrolled  docume;nt,  under  10 
CFR  50.59: 

•  Pressurizer  Water  leve;!— High  (RT.S 
Eunction  No.  9) 

•  Iiij)  of  all  Main  I*(;(;dwat(;r  Pinnjis 
(ESFAS  Function  No.  O.g) 

•  ESFAS  Inte;rle)t:k.  R(;ae:tor  Trij),  P-4 
(ESFAS  Function  No.  8. a) 

1  he  j)re)ju).s(;el  changes  would  relocate 
the  T.S  rt;(juirenu;nts  in  their  entirety 
and  not  result  in  deletion  or  alteration 
of  any  RTS  or  ESFAS  rerjuirements.  The 
ju-opo.sed  relocation  of  the  TS 
r(;(juirement.s  for  these  RT.S  and  ESFAS 
instrument  Functions  is  based  on  the 
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application  of  the  TS  criteria  of  10  CFR 

r)0.:i0(c)(2)(ii).  .  .. 

Basis  for  pmposoa  no  si<’nifi(:ani 
hazards  considonilion  daianuinaiion: 

As  re(|uireil  by  10  ('-I'K  50.01  (a),  the 
licensiH!  has  j)roviile(l  its  analysis  ol  the 
i.ssue  of  no  significant  hazards 
consideration,  which  is  presented 
iMilow; 


1.  Do  tho  jjroposod  t.hanges  iiivolvo  a 
signific  ant  incnnisi!  in  the;  profiahilily  or 
consc'ciniMices  ol  an  ac.cnclcnit  i)i(;vionsl\ 

('valnalndV 

licsponso:  No.  . 

rho  proposod  change;  lo  the  1 S  dot;s  not  1 

alliH  l  till!  initiators  of  any  analyzcul  accicuint.  p 
In  addition,  opciration  in  aci:ordanc(!  witli  the; 
proposcul  -I  S  change;  will  e:ontinne;  te;  e;nsure;  y 
that  the;  i)re;vionslv  e;vahiate;d  ae;e;iele;nts  w  dl 
U>  nutigate;d  as  analy/.e;et.  Thns.  the;  prope)se;d  1 
«:hange;  eloe;s  not  adve;rse;ly  alle;e;t  the;  de;sign 
liine  tion  or  o])e;nition  ol  any  slrne;liire;s. 
svsle;ins.  and  compone;nls  iiniiortant  to  sale;ty.  1 
rhe;re;lore;.  the;  jjroposod  e,h;inge;s  do  not  i 

involve;  a  signifie:ant  incre;ase;  in  the;  i 

prohahility  or  conse;cpie;ne;i;s  of  an  ae;iaeh;nt 
prt;vionsly  i;valnate;d. 

2.  Do  the;  |)ropose;d  c:hange;s  e:re;ate;  the 
possihilitv  of  a  ne;w  or  eliffe;re;nt  kind  ol 
ae:e;iele;nt  from  any  ae:e.ieh;nt  pre;vionsly 
ovahiate;d? 

Basponstr.  No. 

The;  j)rope)S(;d  c  hange;  doe;s  not  involve;  a 
phvsie.al  alte;ratie)n  of  the;  i)lanl  (no  ne;w  or 
dilf(;re;nt  Ivire;  of  (;e)nipine;nt  will  he;  installe;d). 

I  he;  propose;d  change;  doe;s  not  e;re;ate;  any 
n(;w  lailnre;  inoel(;s  for  e;xisting  i;einipine;nt  or 
any  ne;w  limiting  single;  laihire;s.  Adelitionallx 
the;  propos(;el  eliange;  de)e;s  not  iinohe;  a 
c  hange;  in  the;  me;thods  gove;rning  normal 
plant  ope;ration  and  all  sale;ty  lunctions  wdl 
( ontinne;  to  p(;rfe)rm  as  pre;viously  assmn(;d 
in  ae:e.ieh;nt  analyse;s.  Thns.  the;  proi)ose;d 
eliiinge;  doe;s  not  aetve;rse;ly  alle;e;t  the;  ele;sign 
fnnelion  or  ope;ration  of  any  striie:tiin;s. 
svste;ms.  and  e:omi)one;nts  important  to  saie;ty. 

The;re;fore;.  the;  propose;el  c  hange;  eloe;s  not 
e;re;ate;  the;  jrossihility  ol  a  ne;w  or  elille;re;nt 
kind  of  ae;e:ide;nt  from  any  i)re;viously 
e;valuate;el. 

3.  Do  the;  j)re)i)ose;d  e;hange;s  involve;  a 
signifie;ant  re;elne:tion  in  a  margin  ol  sale;ty? 
Brsponsu:  No. 

The;  propose;el  change;  will  not  aelve;rse;ly 
affe;e:t  the;  ope;ration  of  irlant  e;epiipme;nt  or  the; 
femetion  of  e;einipme;nt  assnnmel  m  the; 
ae;c.iele;nt  analvse;s.  The;  pre)pose;el  e;hange;s  to 
the;  R  I  S  and  HSF AS  TS  re;epiire;me;nts  do  not 
eliange;  the;  R  TS  or  ESl’AS  ele;sign  and 
capahilitv  to  i)e;rform  the;  re;epiire;el  sale;ty 
feme  tions  e;onsiste;nt  with  the;  assumptions  ol 
the;  applie;ahle;  saie;ty  analyse;s.  In  addition. 
ope;ration  in  ae:e;orelane;e;  with  the;  i)re)pose;ei 
TS  c.hange;  will  c.ontiime;  to  e;nsnre;  that  the; 
pre;vie)iislv  e;valnate;el  ae:c.iele;nts  will  he; 
niitigate;dasanalyze;el. 

The;re;fore;.  the;  iirojjose;;!  ediaiige;  eloe;s  not 
involve;  a  re;elne:tie)n  in  a  margin  of  sale;ty. 

The  NRC  staff  has  rcvienveul  the; 
lice;nsoe's  analysis  and.  based  on  this 
r(;vie;\v.  it  ajjpears  that  the;  three; 
stanelarels  of  10  CFR  .50.92(e;)  are; 
.satisfied.  The;re;fe)re.  the  NRC  stalf 
proposes  to  elete;rniine  that  the; 


amendment  re;cine;st  involves  no 
signifie-.ant  hazards  e:onside;ratie)n.  ^  I 

Aitornov  for  licansaa:  Timedhy  F. 
Matthe;\vs.  Fse]..  Morgan,  l.ewis  and  , 

Hoe:kins.  1111  I’ennsylvania  Avenue  , 

N\V..  VVashingtem.  DC,  20004.  i 

N/fC  Branch  Chief:  Mie.hae;!  T. 

Marklev.  i 

Next  Bra  Energy  Seahrook,  c/,t.  Docket 
No.  50-443.  Seahrook  Station.  Unit  I. 
Bockinghain  County.  New  Hampshire 
Date  of  amendment  recpiest  : 

De;e'.e;mhe;r  20.  2012. 

Description  of  amendment  re(inest: 

The;  ])re)pose;el  ame;ndme;nt  will  ie;vise; 
the  Seahrook  Tee:lmie;al  Si)e;e:ifie;alu)ns 
(TS)  TS  0.7.0.m.  “Reae'-lor  ('.oolant  Finn]) 
Flywheel  lnspe;e;lion  Frogram."  The 
proposeel  ame;ndme;nt  will  extenel  the 
re;ae;tor  eioolant  puni])  (RCiF)  meiten- 
flywheel  examination  fre;epu;ne:y  Irom 
the;  eairrently  apitreiveel  10-year 
insi)ee:tion  interval,  to  an  interval  not  to 
e;xe;e;e;d  20  yi;ars.  The  e:hangi;s  are 
exmsistent  with  lneliistry/Te;t;hnit:al 
Speed fit:at ion  Task  Fore;e;  (I  Sll') 

Stanelarel  Teadmic.al  Si)e;e;ifie,atie)n 
Change;  Traveller.  TSTF-421 .  "Reivision 
to  RCF  Mvwheel  lnspe;e:tion  Frogram 
(\YCAF-1.50()()).”  The  availability  ol  this 
TS  imprewement  was  announe.eiel  in  the 
Fe;de;ral  Reigister  on  Octoheir  22.  200:i.  as 
)•  part  of  the  consolielated  line  item 
im))rove;me;nt  preieaiss  ((.LllF). 
i  Basis  for  proposed  no  significant 
■  hazards  consideration  determination: 
As  reiepiired  by  10  CFR  50.01(a).  the; 
lie;ense;e  has  jjrovieled  its  analysis  ol  the 
issue  of  no  signific;ant  hazards 
e;onside;ration  (NSDC)  threiugh 
ine:orpe)ration  by  refereneu;  e)f  the  NSIK, 
iruhli.shed  in  the;  Federal  Reigister 
■  Neitie.e  dateel  June  24.  2005  (OB  l‘R 
57500),  whie;h  is  jiresented  below: 


c()nside;r(;d  in  tlu;  bemnding  plant 
c.onfignralion  e:ase;.  tlu;  risk  is  still  ae;e:i;ptal)ly 

low.  , 

The;  iiroposeid  edumge;  doi;s  not  adve;rse;ly 
affi;e:t  ae:e:idi;nt  initiators  or  i)re;e;msors.  nor 
altcM-  the'  de;sign  assumptions,  c.onelitions.  or 
eunfignration  of  tlu;  facility,  or  the;  manne;r  in 
whieli  the;  jilant  is  opi;rati;ei  and  maintaim;ei; 
atte;r  or  pr(;ve;nt  tlu;  ability  of  structmi;s, 
syste;ms.  compom;nts  (SSf’.s)  Irom  p(;rtorming 
tiuiir  inte;nel(;d  function  to  mitigate;  tlu; 
e.onse;eiiu;iu:e;s  of  an  initialing  e;ve;nl  within 
the;  assmiieul  ae:e;e;ptaiu:i;  limits;  or  alli;e;l  tlu; 
soure;i;  le;rin.  e;ontainme;nt  isolation,  or 
radiologie:al  reile;ase;  assumptions  use;el  in 
e;valualing  the;  radiological  conse;eiue;ne:e;s  ol 
ail  ae:e;ide;iil  proviously  ovalualod.  Fiirlluir, 
the;  iiroposeul  c.hange;  does  not  iiic.roase;  the; 
Ivpe;  or  amount  of  radioactive;  e;lllui;nt  that 
may  hi;  re;le;asi;d  offsite;,  nor  significantly 
incroase;  individual  or  cumulatie  e, 
oceaipational/puhlie;  radiation  (;xi)osure;.  1  he; 
pro|U)se;d  e;hange;  is  e:ousiste;nl  with  the;  sale;ly 
analysis  assumptions  and  re;sullanl 
e;onse;eiue;ne:e;s. 

Tlu;re;fore;,  Ihe;  jiropose;!!  e:hange;  doe;s  not 
involve;  a  signifie;anl  incre;ase;  in  the; 
prohahility  or  conse;eiue;ne;e;s  of  an  ae:ciele;nt 
l)re;viously  t;valuali;d. 

(;rile;rie)n  2— Tlu;  l'roposi;d  Change;  Doi;s  Not 
Cre;ate;  the;  Fossihility  of  a  Ne;w  or  Dille;ri;nl 
Kind  of  Ae:e:idi;ut  From  Any  Ae;e:ide;nl 
s  l’re;viouslv 


Crite;rion  1 — The;  Fro))e)se;d  (diange;  Does  Not 
Involve;  a  .Signifieaml  liu;re;ase;  in  the; 

Frohahilitv  or  Conse;eiue;ne;e;s  ol  an  Ae;e;iele;iit 
Fre;viously  Evaluale;d 

The;  proiK)S(;d  change;  to  the;  RCF  flywlu;e;l 
e;xaniinalion  fre;epie;ne:y  doe;s  not  change;  the; 
n;s])onse;  of  the;  plant  lo  any  ae;e:ide;nls.  The; 
R(',F  will  remain  highly  reliable;  and  the; 
pro])ost;d  c.hange;  will  not  re;sult  in  <i 
signifie:aiil  ine;re;ase;  in  Ihe  risk  of  plant 
operation.  Civen  the;  extremely  low  iailure; 
prohahilitie;s  for  the  RCF  motor  llywhe;e;l 
during  normal  and  ae;e:idenl  exmelilions.  the 
i;xlre;melv  low  prohahility  ol  a  loss-ol-e:oolanl 
ae;ciele;nl  (LOC.A)  with  loss  of  offsite;  powe;r 
(1  OOF)  and  assuming  a  e:onditional  e:ore; 
damage;  prohahility  (CCDF)  of  1.0  (comple;te; 
failure  of  safe;lv  svsle;nis).  the;  earn;  damage 
fn;eiue;ncy  (CDF)  and  e:hange  in  risk  would 
still  not  e;xe;ee;d  Ihe;  NRC,  s  ae:e;e;])tanc.e; 
guiele;fiue;s  e:ontaine;el  in  RC  1.174  (<1.0E-0 
pe;r  ve;ar).  More;ove;r,  e;onsiele;ring  the 
unc.erlainlie;s  iuvolve;d  in  this  e;valuation.  the; 
risk  assoc.ialed  with  the;  i)ostulate;el  ladure;  ol 
an  RCF  motor  flywheel  is  signifie:aully  low. 
Even  if  all  four  RCF  motor  flywheels  are; 


The;  ]n'opose;d  c.hauge  in  llywhe;e;l 
insieec.tion  fre;epieiu;y  doe;s  not  involve;  '"F’ 
e:hange;  in  the:  design  or  operation  ol  the;  R(,l  ■ 
Nor  does  the  e:hauge;  lo  examination 
fr(;epu;nc.v  affe;e;l  anv  e;xisting  acc.ide;nt 
se:e;uarios.  or  e:re;ale;  any  ne;w  or  ehlle;r(;nl 
acc.ident  se;e;narios.  Furlhe;r.  Ihe;  c:hange;  doe;s 
not  involve;  a  idivsical  alteration  ol  the;  i)lant 
(i  e  no  ne;w  or  (iiflhrent  type  oi  e;epupnu;ut 
will  he;  installed)  or  alter  the  methods 
ge)ve;rning  normal  plant  operation.  In 
addition,  the;  ediange  does  not  imi)ose;  any 
new  or  diflerent  inepiirements  or  eliminate; 
any  existing  ri;cpurements.  and  does  not  alter 
anv  assumptions  made;  in  tlu;  sale;ty  analysis. 
Tlu;  propo.sed  e:hange;  is  consisle;nl  with  the 
safety  analysis  assumiitions  and  current  plant 
ojuirating  practice.  Therefore,  the;  ijroimsed 
e;hange;  doe;s  not  c:reale;  the  iiossihihty  ol  a 
new  or  different  kind  of  acendeni  irom  any 
ae;e:ide;nl  pre;viously  evaluated. 

Crite;rion  :i— Tlu;  Froiioseel  Change  Doe;s  Neit 
Involve  a  .Signifieiant  Redue;lion  in  a  Margin 
of  Safety 

The  proiioseel  ediange  eloi;s  not  alter  tlu; 
manne;r  in  whie.h  safety  limits,  limiting  salely 
system  sellings,  or  limiting  e:onditions  lor 
op(;ralion  are;  ile;li;rmine;el.  The;  sale;ly  analysis 
ae-.i;e;plance;  eaiteria  are  not  impae:led  by  this 
i:hange.  The;  i)ropose;el  change  will  not  result 
in  plant  oi)i;ralion  in  a  eamliguration  outsiele; 
of  the;  elesign  basis.  The;  e-.alculaleel  impai;l  on 
risk  is  iusignifie.anl  anil  nu;e;ls  tlu;  aeaieiilaiu.e 
c.rile;ria  containe;d  in  RC  1.174.  There  are;  no 

significant  nu;i:hanisms  lor  inse;rvie'.e 

degraelalion  of  the  RCF  flyw'heel.  The;relore;. 
the;  proposeel  change;  elo(;s  not  involve;  a 
significant  r(;ehu;tion  in  a  margin  ol  sali;ty. 

'  The.  NRC  staff  has  roviowod  iho 
analysis  and,  based  on  this  review,  it 
appears  that  the  three  standards  ol 
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.‘i().n2((:)  are  sati.sficHl.  TlKjnjfore,  the 
NRC  staff  ])ro|)()ses  to  determine  that  the 
amendment  recinest  involves  NSHC. 

Atiorney  jov  licansef;:  James  Retro, 
Florida  Rower  Light  (iompany,  R.O. 
Box  14()()().  Juno  Beach.  FL  334()«-()42(). 

NlUJ  lininch  Chief:  Meena  Khanna. 

PSEC  Nuclear  UXi.  Docket  No.  50- 
272,  Salem  Nuclear  Ceneratiny  Station, 
Unit  1,  Salem  Countv,  New  Jersey 

Date  of  amendment  request:  Mav  8, 
2012. 

Description  of  amendment  request: 
The  pro])osed  amendment  would  revi.se 
Salem  Unit  1  Technical  Specification 
(TS)  0.8.4.i.  “Steam  famerator  (S(i) 
Rrogram,"  to  j)ermanently  exclude 
l)ortions  of  the  tube  helow  the  to])  of  the 
st(;am  generator  tuhesheet  from  per  iodic 
.steam  generator  tnhe  inspections.  In 
addition,  this  amendment  proposes  to 
revise  TS  0.0.1.10,  “Steam  Ueneratc)r 
Tube  Inspection  Report,”  to  provide 
p(!rmanent  reporting  reciuirements  that 
have  been  previously  established  on  an 
interim  basis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 

As  nKpured  by  10  CFR  .'jO.Ol(a).  the 
licen.s(!e  has  ])rovided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  pre.sented 
helow,  with  the  NR(^  .staff  edits  in 
scpiare  brackets: 

1.  IJ()(!.s  th(!  pi'oposcd  cliaiigi;  involve  a 
signil'iccinl  increase  in  llie  prohaljilitv  or 
conscuinenciis  of  an  accident  ])revionslv 
evaluated? 

Itespanse:  No. 

'file  previously  analyzed  accidinits  are 
initiated  by  the  failure  of  jilant  structures, 
.systems,  or  com|)onents.  'I'lie  ])ro|)osed 
change  that  altcirs  the  stciain  generator 
ins))ection  criteria  does  not  have  a 
detrimental  impact  on  the  integrity  of  any 
plant  structure,  system,  or  component  that 
initiates  an  analyzed  event,  'fhe  jirojiosed 
change  will  not  alter  the  operation  of.  or 
otherwise  increase  the  failure  jirohahilitv  of 
any  plant  e(|nipment  that  initiates  an 
analyzed  accident. 

Of  the  apjilicahle  accidents  previouslv 
evaluated,  the  limiting  transients  with 
consideration  to  the  ))ro])osed  change  to  the 
steam  generator  tnhe  ins|)ection  and  repair 
criteria  are  the  steam  gmierator  tnhe  rupture 
(.S(l  TR)  event,  the  steam  line  hriiak  (SIdl)  and 
the  feedline  break  (FIdt)  ])ostulated 
accidents. 

Addressing  the  Stfl  R  event,  the  niquired 
.structural  integrity  margins  of  the  steam 
gmierator  tubes  and  the  tuhe-to-tuheslieet 
joint  over  the  II*  distance  will  he 
maintained.  Tnhe  rupture  in  tubes  with 
cracks  within  the  tuhesheet  is  precluded  hv 
the  presence  of  the  tuhiisheet  and  constraint 
|)rovid(!d  by  the  tuhe-to-tnhesheet  joint.  Tube 
liurst  cannot  occ:ur  within  the  thickness  of 
the  tuhesheet.  The  tuhe-to-tuhesheet  joint 
constraint  results  from  the  hydraulic 
ex])ansion  proc:ess,  tluirnial  expansion 
mismatch  between  the  tube  and  tuhesheet. 


from  the  differential  jiressure  hiitween  the 
primary  and  secondary  side,  and  tuhesheet 
defUiction.  The  structural  margins  against 
hnrst,  .IS  discussed  in  Regulatory  (luide  (RU) 
1.121,  "liases  for  IMugging  Degraded  RWR 
|])ressurized-water  reactor]  Steam  Generator 
Tuh(!s,"  and  T.S  (i.8.4.i  are  maintained  for 
both  normal  and  postulated  accident 
conditions. 

The  pro|)osed  change  has  no  impact  on  the 
structural  or  leakage  integrity  of  the  portion 
of  the  tnhe  outside  of  the  tuhesheiit.  The 
jiroposed  change  maintains  structural  and 
leakage  integrity  of  the  steam  generator  tubes 
consistent  with  the  iierforniance  criteria  in 
T.S  ().8.4.i.  'I'herefore,  the  proposed  change 
results  in  no  significant  increase  in  the 
lirohahility  of  the  occurrence  of  a  SUTR 
accident. 

At  normal  o])erating  pressures,  leakage 
from  tube  degradation  helow  the  projiosed 
limited  ins|)ection  depth  is  limited  by  the 
tuhe-to-tuheslieet  joint.  Uonsecpiently, 
negligible  normal  operating  leakage  is 
exjiected  from  degradation  helow  the 
inspected  dejitli  within  the  tuhesheet  region. 
The  consequences  of  an  SC'l'R  event  are  not 
affected  by  the  primary  to  secondary  leakage 
flow  during  the  event  as  |)riniary  to 
secondary  leakage  How  tlirongli  a  postulated 
tube  that  has  been  iiulled  out  of  the  tuhesheet 
is  essentially  equivalent  to  a  .severed  tube. 
Tluirefon!.  the  |)ro|)osed  changes  do  not 
result  in  a  significant  increase  in  the 
conse(|nences  of  a  SUTR. 

The  conse(|uences  of  a  Shll  or  I  ’Idl  are  also 
not  signilicantly  affected  by  the  projiosed 
changes.  The  leakage  analysis  shows  that  the 
jirimarv-to-.secoudary  leakage  during  a  .SLH/ 
I'l.ll  event  would  he  less  than  or  ecjual  to  that 
assumed  in  the  Ujidated  Safety  Analysis 
Rejiort. 

I’rimary-to-secondary  leakage  from  tnhe 
degradation  in  the  tuhesheet  area  during  the 
limiting  accidents  (i.e.,  Shll/Fl.H)  is  limited 
by  flow  restrictions.  These  restrictions  result 
Irom  the  crack  and  tnhe-to-tuhesheet  c:ontact 
jiressures  that  jirovide  a  restricted  leakage 
path  above  the  indications  and  also  limit  the 
degree  of  jiotential  crack  face  ojiening  as 
conijiared  to  free  sjian  indications. 

The  leakage  factor  for  Salem  Unit  1.  for  a 
jiostulated  .SLI3/1''1.H,  has  been  calculated  as 
2.10.  .S|iecificallv.  for  the  condition 
monitoring  (CM)  assessment,  the  comjionent 
of  leakage  from  the  jirior  cycle  from  helow 
the  II*  distance  will  he  multijilied  by  a  factor 
of  2.10  and  added  to  the  total  leakage  from 
any  other  .source  and  comjiared  to  the 
allowable  acc:ident  induced  leakage  limit.  For 
the  ojierational  assessment  (OA).  the 
difference  in  the  leakage  between  the 
allowable  leakage  and  the  accident  induced 
leakage  from  sources  other  than  the  tuhesheet 
exjiansiou  region  will  he  divided  by  2.10  and 
comjiared  to  the  observed  ojierational 
leakage. 

The  jirohahility  of  an  Shll/FlJl  is 
unaffected  by  the  jiotential  failure  of  a  steam 
generator  tnhe  as  the  failure  of  the  lube  is  not 
an  initiator  for  an  SLIl/Fhll  event.  ShB/FI.Il 
leakage  is  limited  by  leakage  flow  restrictions 
resulting  from  the  leakage  jiath  above 
Jiotential  cracks  through  the  tuhe-to- 
tuhesheet  c;revice.  The  leak  rate  during  all 
Jiostulated  accident  conditions  that  model 


jirimary-to-.secondary  leakage  (including 
locked  rotor  and  control  rod  ejection)  has 
been  shown  to  remain  within  the  .iccident 
analysis  assumjitions  for  all  axial  and  or 
circumferentially  orientated  cracks  occurring 
15.21  inches  helow  the  toji  of  the  tuhesheet. 
The  accident  analysis  calculations  have  an 
assumjition  of  D.ti  gjini  [gallons  jier  minntel 
at  room  temjieratnre  (gjiniR  T)  jirimarv-to- 
secondary  leakage  in  a  single  .SCI  and  1  gjim 
at  room  temjieratnre  (gjiniRT)  total  jiriinary- 
to-secondary  leakage  for  all  .SCIs.  This 
ajijiortioned  jirimary-to-secondary  leakage  is 
used  in  the  Main  Steam  Line  Break  and 
Locked  Rotor  accidents.  Rrimarv-to- 
secondary  leakage  of  1  gjim  at  room 
teinjierature  (gjiiiiR'I  )  from  all  .SCIs. 
conservatively  modeled  to  he  released  from 
a  single  location  to  maximize  control  room 
dose  consequences,  is  used  in  the  Clontrol 
Rod  Ejection  (CIRE)  accident.  The  T.S 
operational  leak  rate  limit  is  150  gallons  per 
day  (gjid)  (0.104  gjiniR  T).  'I'he  maximum 
accident  leak  rate  ratio  for  .Salem  Unit  1  is 
2.10  (Revised  Table  9-7.  Referenc:e  15,  [of  the 
licensee's  amendment  reejuest  dated  Mav  8, 
20121).  Clonsequently.  this  results  in 
significant  margin  between  the 
conservatively  e.stimated  accident  leakage 
and  the  allowable  accident  leakage. 

I'herefore.  the  jirojiosed  change  does  not 
involve  a  significant  increase  in  the 
Jirohahility  or  cionsecjnences  of  an  accident 
jireviously  evaluated. 

2.  Does  the  change  create  the  jiossihilit  v  of 
a  new  or  different  kind  of  .accident  from  anv 
accident  jireviously  evaluated? 

I{esi)()nse:  No. 

The  jirojiosed  change  alters  the  steam 
generator  insjiection  and  rejiorting  criteria.  It 
does  not  introduce  any  new  etjuijiment, 
create  new  failure  modes  for  existing 
ecjnijiment.  or  create  any  new  limiting  single 
failures.  Riant  ojieration  will  not  he  altered, 
and  safety  functions  will  continue  to  jierform 
as  Jireviously  assumed  in  accident  analyses. 

Therefore,  the  jirojiosed  change  does  not 
create  llie  jiossihility  of  a  new  or  different 
kind  of  acc:ident  from  any  accident 
Jireviously  evaluated. 

8.  Does  the  change  involve  a  significant 
reiluc:tion  in  a  margin  of  safety? 

Itesponse:  No. 

The  Jiroposed  change  alters  the  steam 
generator  insjiection  ami  reporting  criteria.  It 
maintains  the  recjnireil  structural  margins  of 
the  steam  generator  tubes  for  both  normal 
and  ac;cidenl  conditions.  NEI  97-08  and  R(I 
1.121.  are  used  as  the  liases  in  the 
develojiment  of  the  limited  tuhesheet 
insjiection  dejith  methodologv  for 
determining  that  steam  generator  tube 
integrity  considerations  are  maintaineil 
within  acc:ejitahle  limits.  R(I  1.121  describes 
a  method  accejitahle  to  the  NRU  for  meeting 
(IDU  [Cleneral  Design  driteria]  14.  "Reactor 
(loolant  Rressure  Boundary. ”  (IDU  15. 
"Reactor  Coolant  .System  Design,"  (IDU  81. 
"Fracture  Rrevention  of  Reactor  Coolant 
Rressure  Boundary,"  and  CDC  82, 

"Insjiection  of  Reactor  Coolant  Rressure 
Boundary."  by  reducing  the  jirohahility  and 
conserjuences  of  a  SC  TR.  R(I  1.121  concludes 
that  by  determining  the  limiting  safe 
conditions  for  tube  wall  degradation,  the 
jirohahilily  and  consequenc:es  of  a  .SCTR  are 
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This  RC  uscis  snioly  laclors  on  loads 
Tor  tnlK!  i)nrst  that  am  consislinit  willi  tlio 
riHiiiircwiUMits  of  .Soclion  III  of  llu;  Ainorican 
.S(M,i»!ty  of  Mo(:hanic;al  Rn<>in(;(!rs  (ASMl') 

(lode. 

For  axially-orioiitcMl  (:rac;kin}>  locatcul 
within  Iho  tulxislns!!.  tulx!  hnrst  is  pnududod 
diK!  to  th(!  |)r(!S(!n(:(!  of  tin;  tuhoshoot.  For 
ciroinnfomntiallv-oriontcid  (:ra(:kin^.  tho  H* 
Analysis  dooiinnintixl  in  Soction  3.  [of  tin; 
liocMisoo’s  anunidinont  mquost  datcul  May  K. 
21)12.1  dofinos  a  longth  of  d(^‘>^adation-fm(! 
(;\|)and(ul  tiihing  that  providtis  tho  luxxissarv 
msistaiHX!  to  tnh(!  |)nlloiit  diit!  to  the  pmssum 
indiicixl  forces,  with  a|)|)licahlo  safety  factors 
a|)plied.  A|)plication  of  the  limited  hot  and 
cold  h!}>  lul)(!she(!t  insptiction  critciria  will 
prisdude  nnacc(!|)tahh!  |)riinary  to  sijcondary 
i(!akage  (hirin}>  all  plant  conditions.  The 
nu!thodolo<>y  for  determining  hiakage; 
pr(wides  for  large  margins  hetwium 
cahadatcul  and  actual  leakage  values  in  the; 
proposed  limitiul  tuhesluiet  insiiection  de|)th 
criteria. 

Thendbre.  the  proposed  cdiange  does  not 
involve  a  significant  reduction  in  any  margin 
of  salety. 

Tlie  NRt]  .staff  has  reviewed  the 
licensee’s  analysis  and.  based  on  this 
review,  and  with  the  changes  noted 
above  in  .stpiare  brackets,  it  ajtpears  that 
the  three  standards  of  10  CFR  .10. 02(c) 
are  satisfied,  'rherefore,  the  NRC  staff 
propo.ses  to  determine  that  llie 
amendment  retpiest  involves  no 
significant  hazards  consideration. 

AHoriKn'  for  licensee:  Jeffrie  J.  Keenan. 
I’SRd  Nuclear  LLC— N21.  R.O.  Box  2;i0. 
Hancocks  Briilge.  NJ  08038. 

Nlid  Bmnch  (ihief:  Meena  K.  Khanna. 

Notice  of  kssuance  of  Amendments  to 
Facility  Operating  Licen.ses  and 
ComhiiKul  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commi.ssion  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  .standards  and 
recjuirements  of  the  Atomic  Fnergv  Act 
of  19.14.  as  amended  (the  Act),  and  the 
Commi.ssion's  rules  and  regulations. 

The  Commission  has  made  ajijiropriate 
findings  as  rerpiired  by  the  Act  and  the 
Commi.ssion’s  rules  and  regulations  in 
10  CFR  Chapter  1,  which  are  set  forth  in 
the  licen.se  amendment. 

A  notice  of  consideration  of  issuance 
of  amendment  to  facility  operating 
license  or  combined  licen.se,  as 
apjilicahle,  proposed  no  significant 
hazards  consideration  determination, 
and  o])])ortunity  for  a  hearing  in 
connection  with  the.se  actions,  was 
jiuhlished  in  the  Federal  Register  as 
indicated. 

Unless  otherwi.se  indicated,  the 
Commi.ssion  has  determined  that  the.se 
amendments  .satisfy  the  criteria  for 


categorical  exclusion  in  accordance 
with  10  CFR  .11.22.  ThenTore,  pursuant 
to  10  Cld<  .11.22(1)).  no  environmental 
impact  statement  or  environmental 
asse.ssment  need  he  pre])ared  for  these 
amendments.  If  the  Commission  has 
jnepared  an  environmental  assessment 
under  the  special  circumstanc:e.s 
provision  in  10(]FR  .11.22(h)  and  has 
made  a  determination  ha.sed  on  that 
as.se.ssment,  it  is  so  indicated. 

For  further  details  with  re.sj)ect  to  the 
action  see  (1)  the  a])plications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission’s  related  letter.  Safety 
Evaluation  and/or  Environmental 
As.sessment  as  indicated.  All  of  these 
items  are  available  for  ])nhlic  inspection 
at  the  NRC’s  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North. 
Room  ()1-F21, 11.1.1.1  Rockville  Pike 
(first  floor),  Rockville,  Maryland  208.12. 
Publicly  available  documents  created  or 
received  at  the  NR(’,  are  accessible 
electronically  through  the  Agencvwide 
Documents  Acce.ss  and  Management 
System  (ADAMS)  in  the  NRC  Library  at 
htt})://\\\\’iv.nrc.}>ov/re(i(lin}>-rni/ 
(uioins.litinl.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAM.S.  contact  the  PDR’s  Refei'ence 
staff  at  l-80()-397-42()9.  301-41 .1-4737 
or  by  email  to  i)(ir. resoiirce@nrc.gov. 

Dominion  Nuclear  (ionnecticnl,  Inc., 
I^ockel  No.  Millstone  Power 

Station,  Unit  2,  New  London  (Jonntv, 
(lonnecticnt 

Date  of  amendment  request:  July  31 , 
2012. 

Description  of  amendment  request: 
The  ])roj)osed  amendment  wonld  revise 
the  Millstone  Power  Station,  Unit  2 
Technical  .Specification  recpiirements 
regarding  .steam  generator  tube 
inspections  and  rejjorting  as  de.scrihed 
in  T.STF-.110,  Revision  2,  “Revision  to 
Steam  Generator  Program  Inspection 
Frecjuencies  and  Tube  .Sample 
.Selection:’’  however.  Dominion  Nuclear 
Connecticut,  Inc.  is  j)ropo.sing  minor 
variations  and  deviations  from  T.STF- 
.110. 

Date  of  issuance:  Januai’v  4,  2013. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  he  imj)lemented 
within  00  days. 

Amendment  No.:  312. 

Renewed  Pacilitv  Operating  License 
No.  DPR-(i5:  Amendment  I'evised  the 
License  and  Technical  .Sj)ecification.s. 

Date  of  initi(d  notice  in  Federal 
Register:  .September  4,  2012  (77  FR 
.13920). 

The  Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 
.Safety  Evaluation  dated  )anuary  4,  2013. 

No  significant  hazards  consideration 
comments  received:  No. 


Entergv  (hilf  St(des  Loaisiana,  LLC, 
and  Entergy  Operations,  Inc.,  Docket 
No.  5l)-45li,  River  Rend  Station,  Unit  I 
(RRS),  IFe.s7  Eeliciana  Parish.  Louisiana 
Entergv  Naclear  Operations,  Inc., 
Docket  Nos.  5()-t55  and  72-042  (ISESI). 
Rig  Rock  Point  Plant  (Rig  Rock). 
Charlevoix  Count v,  Michigan 
Entergv  Naclear  Operations,  Inc., 
Docket  Nos.  50-002,  50-247  and  50- 
220,  Indian  Point  Naclear  Cenerating 
Units  1,  2  and  2  (IPI,  IP2.  and  IP2). 
Westchester  County,  New  York 
Entergv  Naclear  Operations,  Inc., 
Docket  No.  50-222,  James  A.  Eit/.Patrick 
Naclear  Power  Plant  (EitzPatrick), 
Oswego  Coantv,  New  York 
Entergv  Naclear  Operations.  Inc., 
Docket  No.  50-255,  Pedisades  Naclear 
Plant  (Palisades),  \'an  Raren  Coanty, 
Michigan 

Entergy  Naclear  Operations,  Inc., 
Docket  No.  50-202,  Pilgrim  Naclecn- 
Power  Station  (Pilgrim),  Ply  month 
Coanty,  Massach asetts 
Entergy  Nacleca-  Vermont  Ycmkee, 

LLC  and  Entergy  Naclear  Operations, 
Inc.,  Docket  No.  50-271,  Vermont 
Ycmkee  Naclear  Power  Station  (VY), 
Vernon,  Vermont 

Entergy  Operations,  Inc.,  Docket  Nos. 
50-212  emd  50-202,  Arkansas  Nacleca- 
One.  Units  1  and  2  (ANOl  and  AN02), 
Pope  Coanty.  Arkansas 

Entergv  Operations,  Inc.,  Svstem 
Energy  Resoarces,  Inc.,  Soath 
Mississipi)i  Electric  Power  Associedion, 
and  Entergy  .Mississippi,  Inc.,  Docket 
No.  50-410,  Crand  Calf  Nacleca  Station. 
Unit  1  (CCNS),  Claiborne  Coanty, 
Mississippi 

Entergy  Operations,  Inc.,  Docket  No. 
50-222,  Waterford  Steam  Electric 
Station,  Unit  2  (Wederford),  St.  Charles 
Parish ,  Lo 1 1 isi ana 

Date  of  (q)plic(dion  for  amendment: 
Dec:emher  13.  2011,  as  .su])j)lemented  by 
letters  dated  May  21,  and  November  20, 
2012. 

Rrief  description  of  amendment:  The 
amendments  approved  changes  to  the 
Quality  Assurance  Program  Manual 
(QAPM)  and  Technical  Specifications 
(T.Ss)  for  the  above  .s])ecified  plants.  The 
propo.sed  changes  standardize  unit  staff 
cjualification  reciuirements  for  the 
Entergy  fleet.  Certain  changes  to  the 
QAPM  are  a  reduction  in  commitment 
and.  in  accordance  with  10  Cf’R 
50..14(a)(4).  NRC  approval  is  recpiired 
j)rior  to  im])lementation. 

D(de  of  issaance:  December  28,  2012. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  he  implemented  120 
days  from  the  date  of  issuance. 

Amendment  Nos.:  ANOl — 248; 
AN02— 296-  EitzPatrick— 304;  GCN.S— 
193;  IP2— 271;  1P3— 248;  PalLsade.s— 
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249;  Pilgrim— 239;  RBS— 178;  VY— 253; 
and  Waterford— 240. 

Vucilitv  Opi^ratiny,  License  Nos.  DPU- 
51,  NPF-a,  NPF-29,  NPF-47.  NPF-iifi, 
nPn-51),  DPR-35,  DPn-2(i.  DPn-64. 
DPR-2().  and  DPR-2H:  'I'ln;  amendments 
revise  the  Facility  Operating  Licenses 
and  Technical  S])ecification.s. 

Date  ol  initicd  notice  in  Federal 
Register:  March  20,  2012  (77  I’R 
10274).  I’he  snpj)lemental  letters  dated 
May  21  and  Novemher  20.  2012. 
j)rovided  additional  information  that 
clarified  the  application,  did  not  exj)and 
the  scojie  of  the  ajijilication  as  originallv 
noticed,  and  did  not  change  the  .staff's 
original  |)roposed  no  significant  hazards 
consideration  determination  as 
published  in  the  F’ederal  Register. 

The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safetv  Evaluation  dated  December  28, 
2012.' 

No  significant  hazards  consideration 
comments  received:  No. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
1,  Washington  Comity,  Nebraska 

Date  of  amendment  recpiest: 

D(!cemher  23,  2011,  as  supplement  hv 
letter  dated  )une  18,  2012. 

Rrief  descrijition  of  amendment :  The 
amendment  revised  the  Technical 
Specifications  (TSs)  to  incorporate  a 
n(!\v  Radial  Peaking  Factor  definition 
and  to  clarify  Limiting  (Condition  for 
()l)eration  2.10.2(0).  “Shutdown  CEA 
[Control  Element  Assemhlyl  Insertion 
Limit  During  Power  0])eration.’’ 
Specifically,  the  amendmoit  removed 
recpiirements  for,  and  references  to,  the 
"IJnrodded  Integrated  Radial  Peaking 
Factor.”  The  amendment  also  added  a 
definition  of.  and  references  to,  the 
“Maximum  Radial  Peaking  Factor 
(Fr').”  Additional  clarifications  and 
editorial  changes  were  made  to  TS  2.10, 
“Reac:tor  Core.” 

Date  of  i.ssuance:  December  31, 2012. 

Effective  date:  As  of  tlie  date  of 
issuance  and  shall  he  implemented 
within  1 20  days  of  issuance. 

Amendment  No.:  209. 

Renewed  Facilitv  Operating  License 
No.  DPR-40:  The  amendment  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  17.  2012  (74  FR  22810). 
The  .su])j)lemental  letter  dated  )une  18. 
2012,  provided  additional  information 
that  clarified  the  ai)plication,  did  not 
expand  the  scope  of  the  apj)lication  as 
originally  noticed,  and  did  not  change 
the  staff’s  original  proposed  no 
significant  hazards  consideration 
determination  as  published  in  the 
Federal  Register. 

The  (Commission’s  related  evaluation 
of  the  amendment  is  contained  in  a 


safetv  evaluation  dated  December  31, 
2012. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Cas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canvon  Nuclear  Power  Plant,  Unit  Nos. 

1  and  2,  San  Lnis  Obispo  Comity, 
California 

Date  of  application  for  amendment: 
January  5,  2012. 

Rrief  description  of  amendment:  The 
amendments  revi.sed  the  DiahU)  Canyon 
Power  Plant,  Units  1  and  2,  Final  Safety 
Analysis  Rejjort  Update  Section  4. 3. 2. 2. 
“I’ower  Distribution,”  to  allow  the  use 
of  the  Westinghouse  EUxlric  Company 
LLC’s  Best  Estimate  Analyzer  for  the 
Core  (Iperations-Nuclear  (BEACON) 
Power  Distribution  Monitoring  System 
methodologv  as  de.scrihed  in  WCAP- 
12472-P-A.' Addendum  1-A,  “BEACON 
Core  Monitoring  and  Operation  Support 
System,”  January  2000. 

Date  of  issuance:  |anuarv  9,  2013. 

Effective  date:  As  of  its  date  of 
issuance  and  shall  he  implemented 
within  120  days  from  the  date  of 
issuance.  Implementation  of  the 
amendments  shall  akso  include  revision 
of  the  Final  Safety  Analysis  Rejjort 
Update  as  de.scrihed  in  the  licensee’s 
letter  dated  |anuarv  5,  2012. 

Amendment  Nos.:  Unit  1 — 214;  Unit 
2—210. 

Facilitv  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revi.sed  the  Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
Register:  May  15.  2012  (77  FR  28033). 

The  Commissicjii’s  related  evaluation 
of  the  amendments  is  contaimul  in  a 
Safety  Evaluation  dated  January  9.  2013. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating 
Company,  Inc.,  Docket  Nos.  50-348  and 
50-304,  Joseph  M.  Farley  Nuclear  Plant, 
Units  1  and  2,  Houston  County, 
Alabama 

Date  of  amendment  request:  Januarv 
18,2012. 

Rrief  description  of  amendment 
request:  The.  amendment  revises 
Technical  Specific:ation  (TS) 
Surveillance  Re(|uirements  3.4.11.1  and 
3.4.11.4  by  removing  reciuircanents  no 
longer  applicable  to  Jose])h  M.  Farley 
Nuclear  Plant,  Unit  2. 

Date  of  issuance:  December  27,  2012. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  he  im|)lemented 
within  30  davs  from  the  date  of 
issuance. 

Amendment  No.:  180. 

Facility  Operating  License  No.  NPF-8: 

Date  of  initial  notice  in  Federal 
Register:  Ocdoher  2,  2012  (77  FR 
00152). 


The  Commission’s  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  27. 
2012.’ 

No  significant  hazards  consideration 
comments  received:  No. 

Ilatiul  ill  Rockville.  Maryland,  this  lllh  (l.iv 
of  laiuiary  201 

For  the  Nuclear  Regulatory  Couuuission. 
Michele  (i.  Fvans. 

Director.  Division  of  Operating  Reactor 
Licensing.  Office  of  Nuclear  Reactor 
Regulation. 

|FR  Dec.  2(n,S-()l(n()  Mlecl  8:4.'')  iim| 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act;  Meeting  Notice 

AGENCY  HOLDING  THE  MEETINGS;  Nuclear 
Regulatorv  Commission.  lNRC-2013- 
0001 1. 

DATES:  Weeks  of  Januarv  21,  28. 
February  4.  11,  18,  25,  2013. 

PLACE:  Commissioners’  Conference 
Room,  11555  Rockville  Pike,  Rockville. 
Maryland. 

STATUS:  Public  and  Closed. 

Week  of  January  21,  2013 

I’here  are  no  meetings  scheduled  for 
the  week  of  Jiinuary  21, 2013. 

Week  of  January  28,  2013 — Tentative 

Thursdav,  Januarv  31,  2013 

8;55  a.m.  Affirmation  Session  (Public 
Meeting)  (Tentative) 

Enforcement  Orders  Directed  to  All 
Operating  Boiling  Water  Reactor 
Licensees  with  Mark  1  and  Mark  II 
(Containments  and  All  Power  Reactor 
Licensees  and  Holders  of  Construction 
Permits  in  Active  or  Deferred  Status 
(EA-1 2-050  and  EA-1 2-051);  Pilgrim 
Watch  Appeal  of  LBP-12-14 
(Tentative). 

This  meeting  will  he  webcast  live  at 
the  Wei)  addres.s — www.nrc.gov. 

9;00  a.m.  Briefing  on  Public 

Particij)ation  in  NRC  Regulatorv 
Decision-Making  (Public  Meeting) 
(Contact:  Lance  Rakovan,  301-415- 
2589). 

This  meeting  will  he  webcast  live  at 
the  Wei)  addres.s — www.nrc.gov. 

Fridav.  Fehruarv  1.  2013 

9:30  a.m.  Briefing  on  Eijual 

Em})loyment  0])portunity  (EEO) 
and  Small  Business  Programs 
(I’uhlic  Meeting)  (Contact:  Sandra 
Talley.  301-41 .5-8059). 

This  meeting  will  he  webcast  live  at 
the  Wei)  addres.s — www.nrc.gov. 
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Week  of  February  4,  2013 — Tentative 

'I'hursddv.  h'dlmidix  7,  2013 

1:00  p.ni.  Oriefing  on  St(!ani  (aaierator 
Tnl)e  Degradation  (Ful)li(:  Meeting) 
(Contact:  Ken  Karwoski.  301^1.')- 
2752). 

Tliis  meeting  will  be  webcast  live;  at 
the  Web  addres.s — \\  \v\v.nr(:.}!,()v. 

Week  of  February  11,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  February  11.  2013. 

Week  of  February  18,  2013 — Tentative 

\\’d(indS(idv,  Fdbi'ddi'v  20,  2013 

TOO  p.in.  Briefing  on  Draniinn 

Recovery  (Public  Meeting)  (Contact: 
Bill  von  Till.  301-41.5-0508). 

This  imjeting  will  be  webcast  live  at 
the  Web  address — w  w  w. niv.gov. 

Tlmrsddv,  Fobruan'  21 ,  2013 

0:30  a.m.  Briefing  on  the  Threat 
Fnvironinent  Assessment  (Closed — Ex. 

1) 

Week  of  February  25,  2013 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  February  25.  2013. 
***** 

*The  .scluulule  for  Commission 
meetings  is  subject  to  change  on  short 
notici!.  'I’o  verify  the  status  of  meetings, 
i;all  (recording)— 301-41.5-1202. 

Contact  person  for  more  information: 
Rochelle  Bavol.  301-41.5-10.51 . 
***** 

The  NRC  Commission  Meeting 
.Scluulule  can  he  found  on  the  Internet 
at:  hUp://\v\v\v.mv.gov/pdblic-invol\'d/ 
public-mddtings/schodulo.html. 

•k  it  -k  -k  -k 

The  NR(;  j)rovides  rea.sonahle 
accommodation  to  individuals  with 
disabilities  where  appropriate.  If  \'ou 
need  a  rea.sonahle  accennmodation  to 
j)arlicipate  in  these  i)uhlic  meetings,  or 
need  this  meeting  notice  or  the 
tran.script  or  other  information  from  the 
j)uhlic  meetings  in  another  format  (e.g. 
ihraille,  large  print),  plea.se  notifv 
Kimberly  Mcjver,  NRC]  Disability 
Program  Manager,  at  301-287-0727,  or 
by  email  at  kimbdi'ly.nwvor- 
(:bdnib(irs@nr(:.gov.  Determinations  on 
nupiests  for  reasonable  accommodation 
will  he  made  on  a  cas(;-hv-ca.se  basis. 
***** 

This  notice  is  di.strihuted 
electronically  to  suh.scrihers.  If  von  no 
long(!r  wish  to  receive  it.  or  would  like 
to  he  added  to  the  distribution,  please 
contact  the  Oflice  of  the  .Secretary, 
Wa.shington,  DC  20.555  (301-41.5-1900), 
or  send  an  email  to 
(l(n'Iono.\\’riglit@nr(:.gov. 


Daliul:  )aiuiarv  Ki.  201  :i. 

Kochelh;  (].  Bavol, 

Policy  Coordinotor,  Office  of  Ihc  Sccrclorv. 

IKK  Doc.  2(n:{-()127(i  I'iliKl  l-17-i:c  4:1.5  |)in| 
BILLING  CODE  7590-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

[NRC-201 2-0268] 

Review  of  Safety  Analysis  Reports  for 
Nuclear  Power  Plants,  Introduction 

AGENCY:  Nuclear  Regulatory 
Clommission. 

ACTION:  .Standard  review  ])lan-draft 
section  revision:  recpiesl  for  comment. 

SUMMARY:  The  IJ.iS.  Nuclear  Regulatorv 
(unnmission  (NRC)  is  soliciting  public 
comment  on  the  addition  of  a  new 
subsection  to  NIJRECJ-OBUO,  “.Standard 
Review  Plan  for  the  Review  of  .Safetv 
Analysis  Reports  for  Nuclear  Power 
Plants:  LWR  Edition.”  The  new 
suh.section  is  the  Standard  Review  Plan 
(.SRP),  "Introduction — Part  2.  Standard 
Review  Plan  for  the  Review  of  .Safetv 
Analvsis  Re])orl.s  for  Nuclear  Power 
Plants:  Integral  Pre.ssurized  Water 
Reactor  (iPWR)  l-dition." 

DATES:  Comments  must  he  filed  hv 
March  25,  2013.  (lomments  received 
after  this  date  will  he  considered,  if  it 
is  practical  to  do  so,  hut  the 
(lommission  is  able  to  ensure 
consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  You  may  access  information 
and  comment  suhmi.ssions  related  to 
this  document,  which  the  NRC 
po.sse.sses  and  are  iiuhliclv  available,  hv 
searching  on  hUpJ/www. ivgdldtions.gov 
under  Docket  ID  NRC-2()1 2-0208.  You 
may  submit  comments  by  any  of  the 
following  methods: 

•  Fodorol  Ruloinoking  Wob  silo:  Co  to 
http:/ /\v\uv. ivgnIdtions.gov  and  search 
for  Doc:ket  ID  NRC-201 2-02()8.  Addre.ss 
(piestions  about  NRC  doc:kets  to  Carol 
Gallagher;  telephone:  301-492-3()08: 
email:  Cdrol.Gdlldghoi^nrc.gov. 

•  Moil  connnonis  to:  Cindy  Bladev, 
Clhief,  Rules,  Announcements,  and 
Directives  Branch  (RADB),  Office  of 
Administration,  Mail  .Stoj):  'TVYB-0.5- 
BOlM,  IJ..S.  Nuclear  Regulatory 
Clommission,  Washington,  D(]  20.555- 
0001. 

•  Fox  connnonts  to:  RADB  at  301- 
492-3440. 

For  additional  diniction  on  accessing 
information  and  submitting  comments, 
see  “Acce.ssing  Information  and 
.Submitting  Comments”  in  the 
SUPPLEMENTARY  INFORMATION  .section  of 
this  document. 


FOR  FURTHER  INFORMATION  CONTACT: 

Amy  E.  (lubhagt;.  Office  of  New 
Reactors,  t)..S.  Nuclear  Regulatory 
Commi.ssion,  Washington,  D(]  20.555- 
0001:  telephone  at  301-41.5-2875  or 
email  at  Ainv.Gnbbdgo@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  Accessing  Information  and 
Subinilling  (loininents 

A.  Accessing  Information 

Please  refer  to  Dock(;t  ID  NR(]-2012- 
0208  when  contacting  the  NR(]  ahouf 
the  availability  of  information  regarding 
this  doc;umenf.  You  mav  access 
information  related  to  this  document, 
which  the  NR(]  po.sse.sses  and  are 
])uhlicly  available,  by  any  of  the 
following  methods: 

•  Fodorol  Rnlonidking  Wob  site:  Co  to 
http:/ /\v\v\v. roguldtions.gov  and  .search 
for  Doc.ket  ID  NRC-201 2-0208. 

•  NRG’s  Agoncvwido  Docinnonts 
Access  and  Munogoinont  Svstoin 
(ADAMSRYou  may  access  puhliclv 
available  documents  online  in  the  NRC 
L i  1  )ra ry  a t  /)///;  .7/u  u •  u 77 rc.go v/roo dii ig- 
nn/dddins.htinl.  To  begin  the  .seaich, 
select  "ADAMS  Public  Documents"  and 
then  select  "Rogin  Web-bused  ADAMS 
Sodreb.”  h'or  pi'oblems  with  ADAMS, 
])lease  contact  the  NR(]’s  Public 
llocument  Room  (PDR)  refeicmce  staff  at 
1-800-397-4209.  301^15-4737,  or  by 
eiiiiiil  to  pdr.resource@nrc.gov.  Tlu; 
ADAM.S  iiccession  number  for  (7ach 
document  lefeienced  in  this  document 
(if  that  document  is  available  in 
ADAM.S)  is  pi'ovided  the  fiist  lime  that 
a  document  is  referenced.  The  .SRP, 
suh.section  Inti'oduction — Pail  2  is  under 
ADAM.S  Accession  No.  ML12142A237. 

•  NRG's  PDR:  You  may  examine  ;md 
purchase  co])ies  of  jniblic  documents  at 
the  NR(]’s  PDR,  Room  01-F21.  (Ine 
White  Flint  Noith.  11.555  Rockville 
Pike,  Rockville,  MD  20852. 

R.  Submitting  Gomments 

Please  include  Docket  ID  NRC-201 2- 
0208  in  the  subject  line  of  your 
c:omment  submi.ssion.  in  order  to  ensure 
that  the  NRC  is  able  to  m.ike  your 
comment  submission  available  to  the 
public  in  this  docket. 

'The  NR(]  cautions  you  not  to  include 
identifying  or  contact  infoiination  that 
you  do  not  want  to  he  publicly 
disclosed  in  your  comment  submission. 
The  NRC  will  ])ost  all  comment 
submissions  at  http:// 

WWW. reguldtions.gov  i\s  well  as  enter  the 
comment  submissions  into  ADAM.S. 

The  NRC  does  not  I’outinely  edit 
comment  submissions  to  remove 
identifying  or  contact  infoiination. 

If  you  are  reejuesting  or  aggregiiting 
comments  from  other  jiersons  for 
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•suhmis.sion  to  the  NRC,  tlien  you  .should 
inform  tho.sc;  jjersons  not  to  include 
identifying  or  contact  information  that 
tluiv  do  not  want  to  he  j)ul)licly 
(lisclo.stul  in  tlnur  comment  suhinission. 
Your  HKiuest  should  state  that  the  NRCl 
does  not  routinely  edit  comment 
siihmi.ssions  to  remove  such  information 
Ixdbre  making  the  comment 
suhmi.ssions  available  to  the  public  or 
entering  the  comment  suhmi.ssions  into 
ADAMS. 

II.  Further  Information 

The  NRC]  seeks  ])uhlic  comment  on  a 
j)ropo.s(!(l  new  SRR  suh.section  entitled 
“Introduction — Part  2,  Standard  Review 
Plan  for  the  Review  of  Safety  Analysis 
Reports  for  Nuclear  Power  Plants: 
Integral  Pressurized  Water  (iPWR) 
Edition.”  This  suh.section  has  b(!en 
developed  to  assist  NR(]  staff  with  the 
review  of  certain  iPWR  applications  for 
D(!sign  Certifications  or  Combined 
Licenses  made  under  part  .‘52  of  Title  10 
of  the  C.of/e  of  Ff^dant I  liogiihilions  (10 
C’.l’R],  and  to  inform  new  reactor 
ajjjdicants  and  other  affectiul  entities  of 
proposed  SRP  guidance  for  an 
accej)table  method  of  imi)lementation  of 
a  risk-informed  and  int(;grat(;d  nwiew 
framework  for  iPWRs. 

Following  NRC  staff  evaluation  of 
public  connmmts,  the  NR(]  iidends  to 
iucor])orate  the  final  a])])roved  guidance 
into  the  next  revision  of  NlJRI-iC  0800. 

Ilatiul  at  R()c:kvill(!.  Maryland,  tins  !)di  day 
of  lanuary  201 3. 

For  die  IJ..S.  Nuckiar  Regidalory 
Coininissioii. 

Amy  K.  (]iil»hage, 

(Ihwf.  Policy  Branch.  Division  of  Advanced 
Bcactors  and  Bnlcinaking,  Office  of  New 
Beactors. 

|M1  0o<;.  201:1-0114:1  Filod  l-18-i:i;  8:4.1  am) 
BILLING  CODE  7590-01-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employees  Dental  and  Vision 
Insurance  Program:  Application 
Process  for  Contract  Awards 

agency:  IJ.S.  Office  of  Personnel 
Management. 

ACTION:  Notice  of  A])plication  Process 
for  Federal  Eni])loyee.s  Dental  and 
Vision  Insurance  Program  Contract 
Awards. 

SUMMARY:  The  IJ.  S.  Office  of  Personnel 
Management  (OPM)  is  changing  its 
contract  awards  jirocess  from  a  full 
.solicitation  to  an  ajiplication  i)roce.ss  for 
the  P’ederal  Emjiloyees  Dental  and 
Vision  Insurance  Program  (FEDVIP). 
'Phis  proce.ss  is  being  changed  to  be  in 


line  with  the  jiroce.ss  used  for  the 
Federal  Em])lovees  Health  Benefits 
Program.  'I’he  ap])lication  is  on  Federal 
Busine.ss  Opportunities 
[FedFiy.Opps.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  V.  Pulley,  2()2-(i()(j-l‘138. 
SUPPLEMENTARY  INFORMATION:  'file 
FEDVIP  law.  .sections  MU.I.'l  and  8983  of 
title  .'5,  United  States  (’,ode.  (enhanced 
dental  and  vision  benefits,  respectively) 
retiuires  OPM  to  contract  with  a 
reasonable  number  of  ciualified 
companies  for  a  policy  or  policies  of 
benefits  described  in  the  law,  without 
regard  to  section  .'5  of  title  41,  United 
States  Code,  or  any  other  statute 
reiiuiring  comjietitive  bidding.  OPM 
shall  ensure  that  each  resulting  contract 
is  awarded  on  the  basis  of  contractor 
(pialifications,  price,  and  reasonable 
competitions.  And,  each  contract 
entered  mu.st  be  for  a  uniform  term  of 
7  years  and  may  not  be  renewed 
automatically. 

II. .S.  Office  of  Ika'sonnel  Managemenl. 
lohn  Berry, 

Director. 

U  K  Doc.  201:1-01182  Filed  l-18-i;i:  8:4.1  anil 
BILLING  CODE  6325-63-P 

POSTAL  REGULATORY  COMMISSION 
[Docket  No.  CP2013-42;  Order  No.  1623] 

New  Postal  Product 

AGENCY:  Postal  Regulatory  Commission. 
action:  Notice. 

SUMMARY:  The  Commi.ssion  is  noticing  a 
recent  Postal  Service  filing  concerning 
an  additional  Clobal  Plus  2C  contract. 
This  notice  informs  the  public  of  the 
filing,  invites  jniblic  comment,  and 
takes  other  administrative  .steps. 

DATES:  Conuiwnts  inv  duo:  Januarv  24. 
2013. 

ADDRESSES:  Submit  comments 
electronicallv  via  the  Commission’s 
Filing  Online  system  at  http:// 
www.prc.gov.  Those  who  cannot  submit 
comments  electronically  should  contact 
the  person  identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  .section  by 
tele])bone  for  advice  on  filing 
alternatives. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sbarfman.  (kmeral  Counsel, 
at  2()2-789-(i82(). 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Inlroduclien 

II.  Contents  of  Filing 

III.  Commission  Action 

IV.  Ordering  Paragrajihs 


I.  Introduction 

Notice  of  filing.  On  Januarv  11,  2013, 
the  Postal  Service  filed  a  notice 
announcing  that  it  is  entering  into  an 
additional  (dobal  Plus  2C  contract 
(Agreement).'  The  Po.stal  Service  .seeks 
to  have  the  Agreement  included  within 
the  (dobal  Plus  2C  product  on  the 
grounds  of  functional  eciuivalence  to 
previously  a})proved  baseline 
agreements.  Id.  at  2. 

Background.  The  Commi.ssion  added 
(dobal  Plus  2  to  the  comjietitive  jiroduct 
li.st.  based  on  Ckivernors’  Decision  No. 
08-10,  by  ojieration  of  Order  No.  112. 

Id.  at  1.  It  later  ajijiroved  the  addition 
of  Clobal  Plus  2(]  contracts  to  the 
comjietitive  jiroduct  list  as  a  result  of 
Docket  No.  MC2012-.'5.^  The 
Commi.s.sion  designated  the  contracts 
filed  in  comjianion  Docket  Nos. 
CP2012-10  and  CP2012-11  as  the 
baseline  agreements  for  jiurjio.ses  of 
establishing  the  functional  (Kjuivalency 
of  other  agreements  jirojiosed  for 
inclusion  with  the  Clobal  Plus  2C 
Jiroduct.  Notice  at  2. 

('.ustomers  for  Cdobal  Plus  2C 
contracts  are  Po.stal  Qualified 
Wholesalers  (PQWs)  and  other  large 
busines.ses  that  offer  mailing  services  to 
end  users  for  shijijiing  articles  via 
Clobal  Direct  and/or  International 
Business  Rejilv  Servit:e.  Id.  at  ."i. 

II.  (kintents  of  Filing 

The  filing  includes  the  Notice,  along 
with  the  following  attachments: 

•  Attachment  1 — a  redacted  cojiy  of 
the  Agreement; 

•  Attachment  2 — a  redacted  cojiy  of 
the  certification  reejuired  under  39  CFR 
301. 5. .'5(c)(2); 

•  Attachment  3 — a  redacted  cojiy  of 
(kivernors’  Decision  No.  11-0:  and 

•  Attachment  4 — an  ajijilication  for 
non-jniblic  treatment  of  material  filed 
under  .seal. 

The  material  filed  under  seal  consists 
of  unredacted  cojiies  of  the  Agreement 
and  snjijiorting  financial  doc;ument.s.  Id. 
at  2.  The  Postal  Service  filed  redacted 
versions  of  the  sealed  financial 
documents  in  jiublic  Excel 
sjireadsheets.  Id.  at  3. 

Functional  oquivuloncv.  The  Po.stal 
Service  asserts  that  the  instant 
Agreement  and  the  baseline  agreements 

'  Notice  (it  the  United  .Stnte.s  I’ostid  .Service  of 
Filing  (I  Fimctionidlv  F(|iiivalent  Clobal  I’liis  2C 
Contract  Negotiated  .Service  Agreement  and 
Application  lor  Non-I’uhlic  11’eatment  of  Materiid.s 
I'iled  Under  Seal,  lannarv  1 1.  201:1  (Notice).  The 
Notice  was  filed  in  accordance  with  :i<l  CI  R  :1011.1. 
Id.  at  1 . 

CSee  Docket  Nos.  MC2(n2-1.  Cl>2012-10.  and 
CI’2012-1 1.  Order  No.  1  till.  Order  Adding  Clobal 
Fills  2C  to  the  Competitive  Frodnet  List  and 
Ap|)roving  Functionallv  Fipiivalent  Clobal  Fins  2C 
Agreements,  lannarv  i;i.  2012. 
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are  functionally  e(iuivalent  because  they 
share  similar  cost  and  market 
characteristics.  Id.  at  4.  It  notes  that  the 
jnicing  formula  and  classification 
established  in  (iovernors'  Decision  No. 
08-10  ensure  that  each  Cilohal  Plus  2(1 
contract  meets  the  criteria  of  3‘)  ll.S.C. 
3033  and  related  regulations.  Id.  The 
Postal  Service  also  indicates  that  the 
pricing  formula  reliiKl  on  forCIlohal  Plus 
2C  contracts  is  included  in  (iovernors' 
D(icision  No.  11-0.  Id.  The  Postal 
Service  further  asserts  that  the 
functional  terms  of  the  two  agreements 
are  the  same  and  the  benefits  are 
comparable.  Id.  at  4. 

The  Postal  Service  states  that  prices 
may  differ,  depending  on  when  an 
agreement  is  signed,  due  to  updated 
costing  information.  Id.  at  .1.  It  also 
identifies  other  differences  in 
contractual  terms,  hut  asserts  that  the 
differences  do  not  affect  either  the 
fundamental  service  being  offered  or  the 
fundamental  .structure  of  the 
Agnunnent.  ‘  Id.  at  7. 

Effective  date;  term.  The  Agreement 
includes  a  .scheduled  effective  date;  of 
lanuarv  14.  2013.  however,  given  its 
filing  date  ()anuarv  11, 2013)  and 
advance  notice  nupiirements.'  the 
Agreement  can  fake  (dlect  no  sooner 
than  lanuarv  20,  2013,  a.ssuming 
uigulatory  aj)jn  ()val. 

The  Agreement  is  expect(!d  to  he  in 
effect  for  approximately  1  year. 
Termination  is  linked  to  either  the  date 
jH'ior  to  the  date  in  )anuarv  2014  that 
Ckinada  Po.sl  (Corporation  takes  action  on 
price  changes  for  certain  domestic 
j)roducts  '’  or,  in  the  event  of  inaction, 
januarv  31 , 2014.  Id. 

111.  (Commission  Action 

The  (Commission  establishes  Docket 
No.  (CP2013-42  for  c:onsideration  of 
matters  raised  in  the  Notice.  Interested 
])ersons  may  submit  comuKmts  on 
whether  the  Agreement  is  consistent 
with  the  re(|uirements  of  39  (CFR  301. I. . 5 
and  the  j)olicies  of  .sections  3032,  3033, 
and  3042.  Comments  are  due  no  later 
than  lanuarv  24,  2013.  The  public 
portions  of  the  Postal  Service's  filing 
can  he  accessed  via  the  Commission’s 
\V(4)  site  at  htti)://\v\\  \\'.prc.^ov. 
Information  on  how  to  obtain  access  to 
non])uhlic  material  ajjpcjars  at  39  (CFR 
3007.40. 

The  (Commission  a])])oints  Allison  1. 
h(!vy  to  repre.sent  the  int(;re.sts  of  the 


‘TIk!  list  incliutits.  iinion^  ollior  tilings,  tho  non- 
indusidii  ol  a  particular  service,  the  addition  and 
iwision  of  articles,  and  related  renuinhering  of 
articles.  id.  at  S-8. 

^  I’ursuant  to  :ti)  ('.l-'K  HOIS..'). 

'•'rhe  products  an;  domestic  I.etlerinail.  Incentive 
l.etterinail.  Admail,  and/or  I’ulilications  Mail 
products.  Notk:e.  Attadiment  1  at  tl. 


general  public  (Public  Rejtre.sentative) 
in  this  case. 

IV,  Ordering  Paragraphs 

It  is  ordered: 

1.  The  (Commission  esttihlishes  Docket 
No.  (CP2013-42  for  considtinttion  of 
matters  raised  in  the  Postiil  Service’s 
Notice. 

2.  Pttrsuant  to  35)  l]..S.(C.  .'iO.'j,  the 
(Commission  dtisignates  Allison  1.  Levy 
to  .serve  as  an  officer  of  the  (Commission 
(Public  Rejtresentative)  to  represent  the 
interests  of  the  gttnenil  public  in  this 
jtroceeding. 

3.  (Comments  are  dtte  no  later  than 
lanuarv  24.  2013. 

4.  The  Secretary  shall  arntnge  for 
puhlication  of  this  Order  in  the  Federal 
Register. 

By  llio  (Coininissioii. 

Shoshana  M.  (inive, 

Secretarv. 

|FK  Doc.  20i;t-l)lim(i  l•■il(!d  I-IH-Ct;  8:4.'’)  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[SEC  File  No.  270-0017,  0MB  Control  No. 
3235-0017] 

Proposed  Collection;  Comment 
Request 

Ujioii  Written  lieqiiest  Copies  Avoilohle 
From:  Securiticis  and  Exchange 
(Commi.ssion,  Office  of  Investor 
Education  and  Advocacy. 

Wa.shington,  D(C  2()'j45)-()213. 

Extension: 

Rules  (ia-1  and  ()a-2.  Form  1. 

Notice  is  hereby  given  that  pursuant 
to  the  Pa])erwork  Reduction  Act  of  1995 
(44  D.S.CC.  3501  et  seq.)  (“PRA”).  the 
Securities  and  Exchange  Gommi.ssion 
(‘■(Commission”)  is  soliciting  comments 
on  the  exi.sting  collection  of  information 
provided  for  in  Rule  Oa-l  (17  CFR 
240.0a-l).  Rule  (ia-2  (17  CFR  24().(ia-2), 
and  Form  1  (17  (CFR  249.1)  under  The 
Securities  Exchange  Act  of  1934  (15 
U.S.C.  78a  et  seq.)  (“Exchange  Act”  or 
Act”).  The  (Commission  plans  to  submit 
this  existing  collection  of  information  to 
the  Office  of  Management  and  Ihidget 
(“OM13”)  for  extension  and  approval. 

The  Exchange  Act  sets  forth  a 
regulatory  scheme  for  national  .securities 
exchanges.  RuleOa-l  under  the  Act 
generally  retpiires  an  apjdicant  for 
initial  registration  as  a  national 
securities  exchange  to  file  an 
application  with  the  Commi.ssion  on 
Form  1.  An  exchange  that  seeks  an 
exemption  from  regi.stration  ha.sed  on 
limited  trading  volume  also  must  apply 


for  such  exemption  on  Form  1.  Rule  (ia- 
2  under  the  Act  re/piires  registered  and 
exempt  exchanges:  (1)  To  amend  the 
Form  1  if  there  are  any  material  changes 
to  the  information  provided  in  the 
initial  Form  1:  and  (2)  to  submit 
])eriodic  u])date.s  of  certain  information 
provided  in  the  initial  Form  1,  whether 
such  information  has  changed  or  not. 

The  iidbrmation  re(|uired  pursuant  to 
Rules  (ia-1  and  (ia-2  is  neces.sary  to 
(uiahle  the  (Commi.ssion  to  maintain 
accurate  files  regarding  the  exchangi; 
and  to  exincise  its  .statutory  oversight 
functions.  Without  the  information 
submitted  pursuant  to  Rule  (ia-1  on 
Form  1.  the  (Commission  would  not  he 
able  to  determine  whether  the 
respondent  met  the  criteria  for 
regi.stration  or  exem])tion  .set  forth  in 
Sections  (i  and  19  of  the  Act.  Without 
the  amendments  and  periodic  u])dates 
of  information  submitted  pursuant  to 
Rule  (ia-2,  the  Commi.ssion  would  have 
.substantial  difficulty  determining 
whether  a  national  securities  exchange 
or  exempt  exchange  was  continuing  to 
operate  in  compliance  with  the  Act. 

Initial  filings  on  Form  1  by  new 
(ixchanges  are  made  on  a  one-time  basis. 
The  Commi.ssion  estimates  that  it  will 
receive  approximately  threi;  initial  Form 
1  filings  per  year  and  that  each 
re.s])ondent  would  incur  an  average 
burden  of  47  hours  to  file  an  initial 
f’orm  1  at  an  average  internal  labor  cost 
])er  respon.se  of  a])])roximately  $13,105. 
Therefon?,  the  (Commi.ssion  estimates 
that  the  annual  burden  for  all 
respondents  to  file  the  initial  Form  1 
would  he  141  hours  (one  response/ 
respondent  x  three  resjiondents  x  47 
hour.s/respon.se)  and  an  internal  labor 
cost  of  $39,315  (one  resjjon.se/ 
respondent  x  three  resjjondents  x 
$1 3.1()5/res])onse). 

There  currently  are  seventeen  entities 
registered  as  national  securities 
exchanges  and  two  exemjjt  exchanges, 
for  a  total  of  19  exchanges.  The 
Commi.ssion  estimates  that  each 
registered  or  exemjd  exchange  files  four 
amendments  or  periodic  u|)date  to  Form 
1  ])(!!■  y(!ar.  incurring  an  average  burden 
of  25  hours  to  comjilv  with  Ride  (ia-2. 
The  Commi.ssion  estimates  that  the 
annual  burden  for  all  respondents  to  file 
amendments  and  periodic  updates  to 
the  Form  1  ])ur.suant  to  Ruh;  (ia-2  is 
1900  hours  (19  respondents  x  25  hours/ 
response  x  four  responses/respondent 
per  year)  and  an  internal  labor  co.st  of 
$51().72()  (19  respondents  x  ,$(i,72()/ 
riisponse  x  four  responses/resjiondent 
per  year). 

VVritten  comments  are  invited  on:  (a) 
Whether  the  projiosed  collection  of 
information  is  nece.ssary  for  the  jirojier 
performance  of  the  functions  of  the 
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(Commission,  including  wIioIIkm’  the 
information  shall  have  ])ractical  utility: 
(h)  the  accuracy  of  the  (Commission’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information:  (c)  ways  to 
(iiihance  the  (juality,  utility,  and  clarity 
of  the  information  to  he  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
res])ondents,  including  through  the  use 
of  automated  collection  technicjues  or 
other  forms  of  information  technology. 
(Consideration  will  he  given  to 
comments  and  suggestions  submitted  in 
writing  within  HO  days  of  this 
jnihlication. 

The  (Commission  may  not  conduct  or 
sj)onsor  a  collection  of  information 
unless  it  displays  a  currently  valid  ()M13 
control  numher.  No  ])erson  shall  he 
subject  to  any  penalty  for  failing  to 
com])ly  with  a  collection  of  information 
suhje{;t  to  the  PRA  that  does  not  display 
a  valid  ()MI3  control  numher. 

Please  direct  your  written  comments 
to:  Thomas  Bayer,  Director/(3hief 
Information  Officer.  Securities  and 
Exchange  Commission,  c/o  Remi  Pavlik- 
Simon,  8432  (Ceneral  (Creen  Way, 
Alexandria.  Virginia  22Ct  l2  or  .send  an 
email  to:  PU/\_Mailhox@sec.<i,ov. 

l)at(!{l:  laiuiarv  I.'j.  20i;t. 

Kevin  M.  O’Neill, 

Dapiilv  Sacraldi'v. 

ll'K  Doc:.  2()i:)-()l  1 1 1  I'ilod  l-18-i:i;  fi:4,S  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 


[SEC  File  No.  270-7,  0MB  Control  No.  3235- 
0010] 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Investor 
Education  and  Advocacv, 

Washington,  DC  2().'549-()213. 

Fxlension : 

Rule  l.^a-4. 

Notice  is  hereby  given  that,  jiursuant 
to  the  Paperwork  Reduction  Act  of  199.5 
(44  U.S.C.  3.501  et  seq.)  (“PRA”),  the 
Securities  and  Exchange  Ciommission 
(“Connni.ssion’’)  is  soliciting  comments 
on  the  existing  collection  of  information 
provided  for  in  Rule  15a-4  (17  CiFR 
240.1 5a-4)  under  the  Securities  and 
Exchange  Act  of  1934  (15  U.S.C.  78a  et 
se(j.)  (“Exchange  Act’’).  The 
(Commission  plans  to  submit  this 
existing  collection  of  information  to  the 
Office  of  Management  and  Budget 
(“OMB”)  for  extension  and  apjnoval. 


Rule  15a— 4  jjermits  a  natural  person 
memher  of  a  securities  exchange  who 
terminates  his  or  her  a.ssociation  with  a 
registered  broker-dealer  to  continue  to 
tran.sact  Imsine.ss  on  the  exchange  while 
the  Commission  reviews  his  or  her 
application  for  regi.stration  as  a  broker- 
dealer  filed  on  Form  BD  if  the  exchange 
files  a  statement  (“Statement”) 
indicating  that  there  do  not  appear  to  he 
any  grounds  for  disapproving  the 
a])])lication. 

The  total  annual  hourly  burden 
impo.sed  by  Rule  15a-4  is 
aiJjjroxlmately  8.48  hours,  ha.sed  on 
aiijiroximately  2  res])on.ses  (2 
Respondents  x  1  Statement/ 

Resj)on(lent),  each  recjuiring 
approximately  4.23  hours  to  complete. 

The  (Commission  uses  the  information 
disclosed  by  applicants  in  Form  BD:  (1) 
To  determine  whether  the  applicant 
meets  the  standards  for  registration  .set 
forth  in  the  provisions  of  tlie  Exchange 
Act:  (2)  to  develo])  a  central  information 
resource  where  members  of  the  jjuhlic 
may  obtain  relevant,  up-to-date 
Information  about  broker-dealers, 
municipal  securities  dealers  and 
government  securities  broker-dealers, 
and  where  the  Connni.ssion,  other 
regulators  and  SROs  mav  obtain 
information  for  inve.stigatorv  ])urpose.s 
in  connection  with  securities  litigation: 
and  (3)  to  develo])  statistical 
information  about  broker-dealers, 
municipal  securities  dealers  and 
government  .securities  broker-dealers. 
\Vithout  the  information  disclo.sed  in 
Form  BD,  the  Commission  could  not 
effectively  implement  policy  objectives 
of  the  Exchange  Act  with  resjject  to  its 
investor  i)rotection  function.  The 
Statement  submitted  by  the  exchange 
a.ssures  the  Commission  that  the 
ajjplicant,  in  the  opinion  of  the 
exchange,  is  qualified  to  tran.sact 
business  on  the  exchange  during  the 
time  that  the  apjilications  are  reviewed. 

Written  comments  are  invited  on:  (a) 
Whether  the  propo.sed  collection  of 
information  is  necessarv  for  the  pro])er 
j)erformance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  (Commission’s 
e.stimate  of  the  burden  of  the  propo.sed 
collection  of  information:  (c)  way.s  to 
enhance  the  (luality.  utility  and  clarity 
of  the  information  to  he  collected:  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniepies  or 
other  forms  of  information  technology. 
Consideration  will  he  given  to 
comments  and  suggestions  submitted  in 
writing  within  80  days  of  this 
])uhlication. 


The  Commission  may  not  comluct  or 
sponsor  a  collection  of  information 
unle.ss  it  disjjlays  a  currently  valid  OMB 
control  numher.  No  j)er.son  shall  he 
subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  BRA  that  does  not  display 
a  valid  OMB  control  numher. 

Please  direct  your  written  comments 
to:  Thomas  Bayer,  Director/(ihief 
Information  Officer,  Securities  and 
Exchange  Commission,  c/o  Remi  Pavlik- 
Simon,  8432  General  (3reen  Way, 
Alexandria,  Virginia  22312  or  .send  an 
email  to:  PRA_Mailhox@sec.gov. 

Bated:  lanuarv  1.5.  2013. 

Kevin  M.  O’Neill, 

Depulv  Secividix. 

|FK  Doc.  20i:!-()in2  Kited  I-IH-K):  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[SEC  File  No  270-488,  OMB  Control  No. 
3235-0542] 

Proposed  Collection;  Comment 
Request 

Upon  Written  Recpie.st  Copies  Available 
From:  Securities  and  Exchange 
(Commission,  Office  of  Investor 
Education  and  Advocacy, 

Washington,  D(C  20549-0123. 

Extension: 

Rule  (iO.T  of  Regulation  NM.S. 

Notice  is  hereby  given  that  pursuant 
to  the  l\iperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  (“PRA”).  the 
Securities  and  Exchange  (Commission 
(“Connni.ssion”)  is  soliciting  comments 
on  the  existing  collection  of  information 
provided  for  in  Rule  805  of  Regulation 
NMS  (“Rule  805”)  (17  CFR  242.805),' 
under  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78a,  et  seq.)  (“Exchange 
Act”).  The  Commission  plans  to  submit 
this  existing  collection  of  information  to 
the  Office  of  Management  and  Budget 
(“OMB”)  for  extension  and  approval. 
Rule  805,  formerly  known  as.  Rule 
llAcl-5,  riHjiiires  market  centers  to 
make  available  to  the  public  monthly 
order  execution  re})ort.s  in  electronic 
form.  The  (Commission  believes  that 
many  market  centers  retain  mo.st,  if  not 
all.  of  the  underlying  raw  data  necessarv 
to  generate  these  rejiorts  in  electronic 
format.  Once  the  neces.sary  data  is 


'  K(!gul<iti()n  NM.S.  iiil()|)t(!(l  by  tlio  Coininissidn  in 
|uni!  2005.  nHlnsignalnd  thn  national  inarkol  svstoin 
rnlos  provioii.slv  adopUid  nndor  .Soction  1 1 A  of  llu; 
Kxchango  Acl.  Kulo  llA(:l-.5  iindnr  llio  K.xcliango 
Act  was  nxlosignatod  Kulo  005  of  K<!gulalion  .NM.S. 
No  sniislanlivo  ainondmonis  worn  inado  to  Kulo  005 
of  Kogulation  NMS.  See  Socurilios  Kxchangi!  Acl 
Koloaso  No.  51K08  (|uno  0.  2005).  70  KK  :174‘10  ()uno 
20.  2005). 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  january  22,  2013 / Notices 


4481 


collected,  market  centers  could  either 
jHogram  their  systems  to  generate  the 
statistics  and  reports,  or  transier  the 
data  to  a  service  provider  (such  as  an 
indejiendent  company  in  the  husine.ss  of 
l)rej)aring  such  rej)ort.s  or  a  .sell- 
regulatory  oi-ganization)  that  would 
generate  the  stati.stics  and  rei)orts. 

The  collection  of  information 
obligations  of  Ride  (i()5  apply  to  all 
market  centers  that  receix  e  covered 
orders  in  national  market  .system 
securities.  The  (iommi.ssion  estimates 
that  approximately  3()()  market  centers 
are  subject  to  the  collection  of 
information  obligations  of  Rule  805. 

Ratdi  of  these  respondents  is  reqiured  to 
respond  to  the  collection  of  information 
on  a  monthly  basis. 

The  Commission  staff  estimates  that, 
on  average.  Rule  005  causes  respondents 
to  spend  0  hours  per  month  to  collect 
the  data  necessary  to  generate  the 
reports,  or  72  hours  per  year.  With  an 
estimated  3(i0  market  centers  subject  to 
Rule  005,  the  total  data  collection  time 
burden  to  comply  with  the  monfhlv 
reporting  reipnrement  is  estimated  to  he 
20,352  hours  per  year. 

Ha.sed  on  discussions  with  industry 
sources,  the  (iommi.ssion  .staff  estimates 
that  an  individual  market  center  could 
retain  a  service  jirovider  to  prejiare  a 
monthly  rejiort  using  the  data  collected 
for  a|)proximately  .$2078  per  month. 

This  per-res]){.-ndent  estimate  is  based 
on  the  rate  tliat  a  market  center  could 
expect  to  obtain  if  it  negotiated  on  an 
individual  basis.  Rased  on  the  $2978 
estimate,  the  monthly  cost  to  the  300 
market  centers  to  retain  service 
providers  to  prepare  reports  would  he 
.$1,089,948.  or  an  annual  cost  of 
approximately  $13,079,370  million. 

\Yritten  comments  are  invited  on:  (a) 
Whether  the  jiroposed  collection  of 
information  is  necessary  for  the  jnoper 
jierformance  of  the  functions  of  the 
(kimmi.ssion,  including  whether  the 
information  will  hax'e  jiractical  utilitv; 
(h)  the  accuracy  of  the  Commission’s 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  ways  to  enhance  the 
(]uality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Ctonsideration  will  he  given 
to  comments  and  suggestions  submitted 
in  writing  within  00  days  of  this 
publication. 

The  Commission  may  not  conduct  or 
spon.sor  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  No  jierson  shall  he 
.subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 


subject  to  the  BRA  that  does  not  display 
a  valid  OMB  control  numher. 

Blease  direct  your  written  comments 
to  Thomas  Bayer,  Director/C.hief 
Information  (Dfficer,  .Securities  and 
Exchange  C'.ommission,  c/o  Remi  Bavlik- 
.Simon,  0432  (ieneral  (been  Way, 
Alexandria.  Virginia  22312  or  .send  an 
email  to:  PI{A_\I(iilhox@sa(:.}>ov. 

Dated:  )aniiarv  1.5.  201  ;i. 

Kevin  M.  O’Neill. 

D(‘l>iily  Sccivlary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  |78  FR  3923,  jannarv 
17.20131. 

STATUS:  Clo.sed  Meeting. 

place:  100  F  .Street  NW..  Washington, 

DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  January  17.  2013. 

CHANGE  IN  THE  MEETING:  Deletion  of  Item. 

The  following  item  will  not  he 
considered  during  the  (dosed  Meeting 
on  'riuirsday.  Jannarv  17,  2013: 
(ionsideration  of  amicus  parlici])ation. 

At  times,  changes  in  Commission 
jiriorities  reipiire  alterations  in  the 
.scheduling  of  meeting  items.  For  furtlier 
information  and  to  a.scertain  what,  if 
any,  matters  have  been  added,  deleted 
or  post])oned,  plea.se  contact  the  Office 
of  the  Secretary  at  (202j  551-5400. 

Dated:  january  17.  201:1. 

Hii/.abetli  M.  Murphy, 

Sac  rat  (I  rv. 

|FR  Dec.  2(n:i-(n27()  Filed  l-17-i:i:  4:1.'')  pnil 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  jmrsuant  to 
the  jirovisions  of  the  (Government  in  the 
Sunshine  Act,  Buhlic  Law  94-409,  th;it 
the  .Securities  and  Exclumge 
(Gommission  will  hold  a  (Glosed  Meeting 
on  Thursday,  Jiinuary  24,  2013  at  1:45 
]).m. 

(Gommi.ssioners,  (Goimsel  to  the 
(Gommissioners,  the  .Secretary  to  the 
(Gommission,  and  recording  secretaries 
will  attend  the  (Glo.sed  Meeting.  (Gertain 
staff  members  who  have  :m  interest  in 
the  matters  also  may  he  jire.sent. 

The  General  (Goun.sel  of  the 
Commission,  or  his  designee,  has 


certified  th.it,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
D.S.fG.  552h(c)(3),  (5),  (7),  9(B)  and  (10) 
and  17  CFR  200.402(a)(3).  (5).  (7),  9(ii) 
and  (10).  permit  consideration  of  the 
scheduled  niiitters  at  the  (Glosed 
Meeting. 

(Gommissioner  Baredes,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  (Glosed  Meeting  in  a  clo.sed 
session. 

The  subject  matter  of  the  (Glo.sed 
Meeting  will  he: 

Institution  and  settlement  of 
injunctive  actions: 

Institution  and  settlement  of 
administrative  proceedings;  and 

Other  matters  relating  to  enforcement 
proceedings. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
.scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  what,  if  any,  matters  have  been 
added,  deleted  or  post])oned.  please 
contact  the  Office  of  the  .Secretary  at 
(202) 551-5400. 

Dated;  January  17.  201  :t. 

FGlizahetli  M.  Murphy, 

Sacralarv. 

IFK  Doc.  2in:t-(n271  Filed  1-1 7-1  :t;  4:1 5  |)in| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Order  of  Suspension  of  Trading;  in  the 
Matter  of  Medex,  Inc. 

January  17.  2(11  :i. 

It  apjiears  to  the  .Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  .securities  of  Medex,  Inc. 
(“Medex”)  because  of  que.stions 
regarding  the  accuracy  of  assertions  by 
Medex.  and  by  others,  in  jness  releases 
and  other  public  statements  to  investors, 
and  in  jnomotional  emails,  concerning, 
among  other  things:  (i)  The  comptiny’s 
operations;  and  (ii)  the  coinjiany’s 
out.standing  shares. 

The  (Gommission  is  of  the  ojiinion  that 
the  jnihlic  intere.st  and  the  protection  of 
investors  reijuire  a  susjiension  of  trading 
in  the  .securities  of  the  ahove-li.sted 
comjiany. 

Thaiefara,  it  is  ordawd,  ])ur.suant  to 
.Section  12(k)  of  the  .Securities  Excliange 
Act  of  1934,  that  trading  in  the 
securities  of  the  above-listed  comjiany  is 
.sus])ended  for  the  period  from  9:30  a.m. 
E.ST.  on  January  17.  2013  through  11:59 
ji.m.  E.ST,  on  January  31,  2013. 
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l?y  llu!  Coinniission. 

Klizalietli  M.  Murphy, 

S(H:n;l(iry. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68641;  File  No.  SR-BX- 
2012-063] 

Self-Regulatory  Organizations; 
NASDAQ  OMX  BX,  Inc.;  Notice  of  Filing 
of  Amendment  No.  1 ,  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change,  as  Modified  by 
Amendment  No.  1,  To  Amend  the 
Listing  Rules  for  Compensation 
Committees  To  Comply  With  Rule 
IOC-1  Under  the  Act  and  Make  Other 
Related  Changes 

jamiarv  1 1.  2013. 

1.  Introduction 

On  Soptomhor  25,  2012,  NASDAQ 
OMX  BX,  Inc.  (“BX”  or  "E.xchangc”) 
filed  with  the  Securities  and  Exchange 
Oonnnission  ("Connni.ssion”),  jiursiiant 
to  Section  l‘)(l))(l)  of  the  Securities 
Excliange  Act  of  1034  ("Act”)  '  and  Ride 
19l)— 4  thereunder,-  a  jiroposed  rule 
change  to  modify  the  Exchange’s  rules 
for  com])ensation  committees  of  listed 
issuers  to  comply  with  Rule  100-1 
under  the  Act  and  make  other  related 
changes.  The  projiosed  rule  change  was 
jmhlished  for  comment  in  the  Federal 
Register  on  October  15,  2012.  *  The 
(iommi.ssion  suhsequently  extended  the 
time  jieriod  in  which  to  either  ajijnove 
the  pro])osed  rule  change,  disapprove 
the  proposed  rule  change,  or  institute 
jiroceedings  to  determine  whether  to 
disapprove  the  projiosed  rule  change,  to 
January  13,  2013. ^  The  Commission 
received  no  comment  letters  on  the 
proposed  rule  change.^’  On  January  8, 


'  15  U.S.C.  7»s{l))(l). 

-17(:FR24().1<)1)-4. 

S(K;unti(!S  l•^xdli^ng(;  Act  Kdliiaso  No.  (iKOlK 
(OcIoImm-  0.  2012),  77  FK  02547  ("Nolico"). 

■*  .S’(,'o  .Socurilios  I'Acliango  Acl  Ki!l(!as(!  No.  0«:ii:i 
(NovomlMir  2H,  2012).  77  F’R  71H53  (OociniilKir  4. 
2012). 

'■TIk;  (aanini.s.sion  rocoivod  oiglil  coininonls  on  a 
.siil)slanliallv  similar  proposal  liv  Tlio  Nas(lii(|  .Stock 
Market.  l.l.C  ("Nasdafi")  dy  parties  tliat  did  not 
spec:il'ically  comnieni  on  ttie  ItX  tiling,  and  rec:eived 
a  respon.se  letter  liom  Nasda(|  on  tliesi!  comment 
killers.  .SV.’f  .Securities  I'ixchange  .\ct  Rcilease  No. 
OHinS  (October  <1.  2012),  77  FR  02,503  (October  15. 
2012)  (Notice  ol  File  No.  .SR-NA.SI).\Q-201 2-100) 
("Nasckai  I’roposal")  and  comment  letttiis  relating 
to  the  Nasdat]  Proposal.  .See  tilso  .Securities 
Fxcliange  Act  Release  No.  00040  (lanuarv  1 1.  2013) 
("Nasdati  Apiiroval  Order"),  llie  Nasda(|  A|)proval 
Order  contains  a  discussion  of  the  comments 
received  on  IheNasdati  Proiiosal  and  Nasdaq's 
res|)onse.  .See  also  .Securities  Fixebange  Act  Release 


2013,  till!  Exchange  filed  Amendment 
No.  1  to  the  jiroposed  rule  cliange.'*  This 
order  aj)])rove.s  the  jiroposed  ride 
change,  as  modified  by  Amendment  No. 

1  thitreto.  on  an  accelerated  hiisis. 

II.  Description  of  Proposed  Rule  (]hange 

A.  n(tc:k<’roun(i:  Ihihi  lOC-l  Undfii  tha 
Act 

On  March  30,  2011,  to  implement 
Section  KKi  of  the  Act,  as  added  hv 
.Section  052  of  the  Dodd-Frank  Wall 
.Street  Reform  and  (xmsnmer  Protection 
Act  of  2010  (“Dodd-Frank  Act”),^  the 
(xmimission  proposed  Rule  lOO— 1 
under  the  Act,'*  which  directs  each 
national  securities  exchange 
(hereinafter,  “exchange”)  to  jirohiliit  the 
listing  of  any  eijiiity  security  of  anv 
issuer,  with  certain  exceptions,  that 
does  not  comply  witli  the  rule’s 
reiiiiirements  regarding  comjiensation 
committees  of  listed  issuers  and  related 
riKpiirements  regarding  conijien.sation 


N(i.  ()H()3(l  (limmirv  1 1.  2(113)  (k'lk;  N(i.  .SR-NYSK- 
2(112-4(1)  ("NY.SF  Appruval  Order"). 

'■In  .Xmendment  No.  1.  MX:  (a)  Added  lauguag(! 
to  pro|)osed  Rub;  5()()5(d)(3)  lo  set  forth  in  diMail  tin; 
reqinrements  of  Rule  KlC-l  (h)(2)-(4)  regarding  the 
authoritv  of  a  compimsation  commilhut  lo  retain 
compiaisalion  advis(!rs.  the  r(!(pnr(Mn(ml  that  a 
listed  company  fund  such  advis(!rs.  and  the 
independence  assessment  r(!(iuiri!d  lo  be  madi; 
b(!for(!  sdecling  oi'  r(!ceiving  advice  from  sneb 
advisers,  rather  than  incorporating  these  details  hv 
refenaice  as  in  the  original  propo.sal.  .sec  inlia  notris 
51-58  and  accompanying  text;  (h)  revisixl  the  dates 
by  which  companies  t:urr(!ntly  listed  on  tlX  will  be 
recpiired  lo  comply  with  the  new  rules,  son  infra 
notes  78-82  and  iiccompanving  text;  (c)  revi.stid  the 
|)hasc!-in  sclaalule  for  companies  that  cease  lo  lx? 
.Smaller  R(!porling  Oom])ani(\s  lo  comply  with  the 
fidl  range  of  the  new  r(!()uirem(mts.  .see  infra  notes 
8(1-(I2  and  accomiianving  text;  (d)  added  a  preamble 
lo  the  new  rules  clarifying  that,  during  the 
transition  periods  until  tiu!  new  rules  apply,  a 
company  must  continue  lo  comply  with  the 
corresponding  provisions,  if  any,  in  the  currmil 
rules,  son  infra  note  78;  and  (e)  revised  the  proposed 
rukrs  to  .slate  that  the  indcqxmdence  assessimmt  of 
com|)ensation  advisers  recjuired  of  compensation 
t:ommittees  does  not  need  to  be  conducted  for 
advisers  whose  roles  are  limited  lo  thosr;  eutitkal 
lo  an  exception  from  the  advisra-  di.sclosure  ruhis 
under  Item  4(l7(e)(3)(iii)  of  Regulation  .S-K.  Son 
infra  notes  5(l-()(l  and  accompanying  text. 

In  Amendimmt  No.  1  llu;  Fixchange  also  made 
conforming  clianges  lo  the  Rurposi!  s(!clion  of  the 
pro|)osal.  provided  explanations  for  the  revisions, 
and  clarituxl  c:(!rlain  matters,  son.  o.g..  infra  notes 
58.  1 14.  and  1 1(1  and  accompanying  text:  and  also 
added,  as  Fxhibit  3  to  tlu;  proposal,  tint  form  that 
it  will  provid(!  for  com|)ani(!s  to  i;(!rtitv  their 
c:ompliance  with  the  ruhis.  I'he  Fxchang(!  states 
that,  while  no  conmumts  wme  submitted  regarding 
its  proposed  ride  change,  some  of  the  changes 
contained  in  Amendment  No.  1  were  made  in 
res|)onse  lo  comments  submitted  on  Nasdaq's 
substantially  similar  proposal.  Son  sni>ra  note  5  and 
infra  note  123. 

'  I’ublic  l.aw  1 1  1-2(13.  124  .Slat.  10(10  ('20 1(1). 

"  .See  .Securities  Acl  Release  No.  (110(1.  .Securities 
Fxcliange  Acl  Release  No.  (>4  140  (March  3(1.  201 1 ), 
78  FR  18088  (April  8.  201 1)  ("Rule  lOC-l 
Proposing  Release"). 


advi.sors.  On  Juno  20.  2012,  iho 
Coniini.s.sion  adoiitoil  Rnlo  lOO-l." 

Rulo  100-1  roiiniro.s,  ainung  otJior 
(hings,  oacli  oxcliango  to  adopt  rnlos 
providing  that  oaoh  niomiior  of  tlio 
componsation  connnittoo  of  a  listod 
i.s.snor  inust  ho  a  nioinJior  of  tJio  Iioard 
of  diroctors  of  tlio  is.snor,  and  inn.st 
otiiorwiso  1)0  indoi)ondont.' '  In 
dotonnining  tlio  indopondonoo 
standard.s  for  inoniiiors  of  coinpon.sation 
committoo.s  of  listod  i.ssitors,  Rulo  100- 
1  roipiiros  tho  oxchangos  to  considor 
rolovant  factors,  including,  hut  not 
liinitod  to;  (a)  Tlio  sourco  of 
componsation  of  tho  diroctor,  including 
any  consulting,  advisory  or  othor 
coinponsatory  foo  paid  by  tlio  i.ssnor  to 
tho  diroctor  (lioroinaftor,  tho  “Foos 
Factor”):  ;ind  (I))  wliothor  tlio  diroctor  is 
affiliated  with  tho  i.s.snor.  a  subsidiary  of 
tho  issuor  or  an  affiliate  of  a  subsidiary 
of  tho  issuer  (lioroinaftor,  tho 
“  A  ffi  1  i  a t  i  on  Fac t  or ” ) . '  - 

In  addition.  Rule  10(1-1  requires  tho 
listing  rules  of  oxchangos  to  inandato 
that  componsation  committoos  ho  given 
tho  authority  to  retain  or  obtain  tho 
advice  of  a  coinpon.sation  advisor,  and 
have  direct  ros])on.sihilitv  for  tho 
ajipointmoiit,  comjionsation  and 
oversight  of  tho  work  of  any 
comjionsation  advisor  they  retain. '■*  Tho 
oxcliango  rules  must  also  jirovido  that 
each  listod  issuer  })rovido  for 
a])j)ropriato  funding  for  tho  payment  of 
roasonahlo  componsation.  as  dotorminod 
by  tho  coni])onsation  committoo,  to  any 
coni])on.sation  advisor  retained  hv  tho 
componsation  committoo.''*  Finally, 
among  othor  things.  Rnlo  100-1  roipiiros 
each  oxcliango  to  provide  in  its  rules 
that  tho  componsation  committoo  of 
each  listed  issuer  may  select  a 
com])on.sation  consultant,  legal  conn.sol 
or  othor  advisor  to  tho  comjion.sation 
committoo  only  after  taking  into 
consideration  six  factors  sjiocifiod  in 
Rule  10(1-1,*'’  as  well  as  any  othor 


".S’cc  .Sucuiitics  Acl  Rcliiaso  No.  0330.  .Socuritics 
Fxchangi!  Acl  Roluasc  No.  8722(1  (|unc  20,  2012).  77 
FR  38422  (|uni!  27.  2012)  ("Rult!  lOC-l  A.dopling 
Rclnasu"). 

"‘F'ora  (luliniliun  iil  tho  lorm  "componsation 
committoo"  lor  purposos  of  Rulo  lOC.-l.  son  Rulo 
l()(;-l(c)(2)(i)-(iii). 

II  Son  Rulo  l()(;-l(a)  and  (b)(1). 

i-.S'oo  id.  .S'oo  tdso  Rulo  10(;-l(b)(  1  )(iii)(A).  which 
sots  forth  oxonqilions  from  Iho  indo|)ondonco 
roquiromonis  for  corlain  calogorios  of  issuors.  In 
addition,  an  oxcliango  may  oxompi  a  particular 
rolationshi|)  with  rospoci  lo  mombors  of  a 
c.om|)onsalion  committoo  from  Iboso  roquiromonis 
as  it  dooms  a|>|)ropriato.  taking  into  considoralion 
Iho  si/,0  of  an  issuor  and  any  othor  rolovant  factors. 
.S'oo  Rulo  l()(l-l(h)(  I)(iii)(Bj. 

11  .S'oo  Rulo  1()('.-1  (b)(2). 

i-'.S'o-o  Rulo  IOC- 1(b)(3). 

I'' .S'oo  Rulo  lOC-l (b)(4).  I'ho  six  factors.  wbii:b  tiX 
lirojiiisos  to  sot  forth  oxplicilly  in  its  rulos.  aro 
spocifiod  in  Iho  loxi  accom|>anving  noto  55,  infra. 
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factors  id(Mitified  by  the  relevant 
exchange  in  its  li.sting  standards. 

li.  BX's  Propos(ui  Ihile  (^hanga.  as 
AnwncU^d 

To  comply  with  Rule  1  ()('.-!.  HX 
j)ropo.ses  to  amend  two  sections  of  its 
rnl(?s  concerning  corporate 
governance  recpiirements  for  companies 
list(!d  on  the  Exchange:  13X  Vent\ire 
Market  Rule  .'jOO.'i,  “Hoards  of  Directors 
and  Committees,”  and  Ride  5(>l.'j, 
“Fxemptions  from  C^ertain  ('.orporate 
(Governance  Requirements."  In  addition. 
BX  proposes  to  make  some  other 
changes  to  its  rules  regarding 
compensation  committees. 

To  accomplish  these  changes,  the 
Exchange  jiroposes  to  replace  current 
|)aragraph  (d)  of  Rule  5(10.1,  entitled 
“Indejiendent  Director  Oversight  of 
Rxecutive  Officer  Compen.sation,”  with 
a  new  paragraph  (d)  entitled 
"Compen.sation  Commiltei! 
Rtiqnirements.”  (airrent  paragrajdi  (d) 
provides  that  compensation  of  the 
executive  officers  of  a  listed  company 
miKst  he  determined,  or  recommended  to 
the  company's  hoard  for  determination, 
either  hy  a  compensation  committee 
comjirised  solely  of  "Independent 
Directors”  or.  as  an  alternative  to  a 
formal  committee,  hv  a  majoritv  of  the 
hoard’s  Independent  Directors  in  a  vote 
in  which  only  Indejiendent  Directors 
partici])ate  (“Alternative  Option”).-" 

1.  (Gompensation  (Gommittee 
(Gomposition  and  Independence 
.Standards 

First,  HX  proposes  that  each  listed 
company  he  required  to  have  a 


"■()lh(!r  provisions  in  Rulo  lOC-l  rolatc!  to 
oxoinptions  Iroin  llu!  rulo  itiul  a  roqninaiKinl  that 
oacli  (!X(:han”i!  provide!  lor  appropriate  proceidiines 
for  a  li.stod  i.ssui!r  to  have  a  riiasonalile  o|>|)ortnnitv 
to  (;uri!  any  dofeots  that  would  bo  llio  basis  for  the! 
oxcliango.  iindor  Rule  lOli-l.  to  jirobibil  tlio  issuer's 
lislin<". 

Refer(!ni;es  in  this  filing  to  BX  Rules  refer  lo  Ibe 
listing  rules  for  the  Rxchange's  BX  Venture  Market. 

"‘While  BX  does  not  presentiv  list  anv  securities, 
its  rules  for  the  BX  Venture  Market  have  been 
approved  bv  the  ( ionnnission.  BX  is  proiiosingto 
modify  its  compen.sation-related  listing  rules  for 
Ibis  market,  as  n!(|uired  bv  Rule  Ittli-l. 

"'"Independent  Directors."  as  dellniid  in  BX  Rule 
.‘>()().‘i(a)(2)  and  u.sed  luirein.  includes  a  two-part  lest 
for  independence,  ’file  rule  sets  forth  seven  spiicific 
(allegories  (d directors  who  cannot  be  considered 
inde|)endent  because  of  certain  discrete 
relationships  ("the  brigbl-line  tests"):  and  also 
provides  that  a  listiai  company's  board  must  niak(! 
an  affirmative  determination  that  each  inde|iendenl 
director  has  no  relationship  that,  in  Ibe  opinion  of 
Ibe  board,  "would  interfere  with  Ibe  (!X(!rcise  of 
ind(!|>endent  judgment  in  (airrving  out  the 
res|ionsibilities  of  a  director."  hi.  Stu;  also  Ibe 
Interpretive  Material  lo  Rule  .'itiD.'). 

-"'I'he  current  rule  akso  provides  that  the  chief 
executive  officer  ("liKO")  may  not  be  present 
during  voting  or  deliberations  regarding  the  (iliO's 
own  compensation.  Soc  Rule  ij()l).">(d)(1 ). 


comptiiisation  committoo.-'  Tho 
Alternative  Option  descrihed  iihove 
would  he  eliminated.  In  addition,  HX 
])ropo.se.s  tlnit  the  compensation 
committee  hit  reipiired  to  he  conqiosed 
of  at  least  two  memhers,  each  of  whom 
must  he  an  Indejiendent  Director  as 
defined  in  HX’s  rules  tind  also  meet  the 
additional  independence  rttquirements 
de.scrihed  below. 

In  di.sciissing  tlie  jiroposed 
elimination  of  the  Alternative  Option, 
HX  stated  tlnit  it  had  considered 
whidher  the  Alternative  Option  remains 
appropriate,  “given  the  heightened 
imjiortance  of  comiien.sation  decisions 
in  today’s  corporate  governance 
environment.”  The  Exchange  concluded 
that  “there  are  benefits  from  a  hoard 
having  a  standing  committee  dedicated 
solely  to  oversight  of  executive 
compiiiisation.” -•*  HX  added  that,  since 
it  does  not  currently  have  any  listed 
comjfanies,  it  does  not  believe  that 
eliminating  the  Alternative  would  he 
iindidy  burdensome.  In  discussing  the 
proposed  reipiirement  that  the 
committee  have  at  least  two  memhers, 
the  Exchange  stated  that  "Igliven  the 
importance  of  compen.sation  decisions 
to  .stockholders,  HX  believes  that  it  is 
apjiropriate  to  have  mon;  tlnm  one 
director  responsible  fttr  these 
decisions.”  -■* 

HX  also  |)ropo.s(!.s  tlnit  a  compensation 
committee  must  luive  a  formal  written 
clnirter.-'’  Under  this  provision,  a  listed 
conqiany  must  certify  that  it  has 
adopted  such  a  charter  and  that  its 
compen.sation  committee  will  nndew 
and  ntas.sess  the  adetjuacy  of  that 
chitrter  on  an  annual  htisis.^" 

The  charter  must  specify  the  .scope  of 
the  committee’s  resjionsihilities  and 


.S'(?('  prup().s(!(l  Rul(!  .‘jlil),')((l)(2). 

-'-’/(/.  For  tiu!  {b^linilion  of  "liul(:p(!iul(!nl  Diroclor. 
sue  suimi  nolo  19. 

.S'(!(!  Nolicii.  siipni  uolo  2.  for  tbo  Fx(:baug(!'s 
inor(!  (:oin|)l(:t(!  oxplanation  of  its  niasons  for  Ibo 
propos(!(l  chaiigo.  iiicluding  a  discussion  of  wbotluir 
(iliniinaling  llui  Allurnalivc!  Option  would  po.sc  an 
undiu!  hardship  on  coinpaniiis  to  Ix!  Iist(!d  on  Ibo 
Fxchango. 

See  id.  for  llu!  Fxchango's  inoro  coinplot(! 
di.scussion  of  Ibo  proposod  sizo  ro(|inidnionl. 

-~'See  propos(!d  BX  Rule  .Still.SldKl ).  As  discussod 
furlbor  in  .Stiction  II. B. 2..  a  .Sinallor  Roiuirling 
(knnpanv  inav  adopt  oitluir  a  fornial  wrilttin 
coinp(!nsation  conunilt(!o  cbartcir  or  a  board 
r(!solution  that  spiiciluis  tiu!  connniltoo's 
rosponsibilitios  and  authority. 

-‘■TIk!  Oonnnission  nolos  that  Rulo  ll)(i-l  do(!s 
not  r(!(|uiida  lislod  issu(!r  sixurillcallv  lo  bav(!  a 
cbaiior.  As  nolod  above,  bowovor.  .s(,t‘  supra  nolos 
12-15  and  acconipanying  l(!xt.  Rulo  1(10-1  doos 
r(!(|uin!  a  coinptinsation  connnilloo  to  bavo  (:(!iiain 
spiicifiod  autborilv  and  n!sponsibilili(!s.  Often. 
Iisl(!d  issuers  will  spocifv  autborilv  and 
rosponsibilitios  of  Ibis  kind  in  a  cbaiior  in  any  case. 
'I'lio  proposod  rulo  riKpiiros  Iboiii  lo  bavo  a  cbaiior, 
and  to  include  this  authority  and  sii  of 
rosponsibilitios  in  addition  lo  the  rocpiirod  content 
di.scussod  iufru  at  text  accompanying  nolos  27-29. 


— 

how  it  carries  out  those  resiionsihilities,  I 

including  structure,  processtts,  and  | 

memherslii])  requirements.^'  It  must  | 

sjxicifv  the  committee’s  resjionsihility  | 

for  determining  or  recommending  to  the  | 

hoard  for  determination,  the 
compensation  of  the  (GEO  and  all  other 
executive  officers  of  the  company,  and 
])rovide  that  the  (GfGO  may  not  he  jiresent 
during  voting  or  deliberations  on  his  or 
her  conqien.sation.-"  In  addition,  the 
charter  must  sjfecify  the  committee’s 
responsibilities  and  authority  set  forth 
in  the  Exchange’s  rules  with  respect  to 
retaining  its  own  advisers;  ajfpointing, 
compensating,  and  overseeing  such 
advisers:  considering  certain 
indepemhtnee  factors  before  .selecting 
advisers;  and  receiving  funding  from  the 
company  to  engage  them,  which  are 
di.scussed  in  detail  below.-" 

HX’s  rules  currently  retpiire  each 
member  of  a  listed  company’s 
compensation  committee  to  he  an 
Indepemhtnt  Director  as  defined  in  HX 
Rule  5(i()5(a)(2).""  Rule  1()(G-1,  as 
discussed  above,  provides  that  exclumge 
.standards  inii.st  require  compen.sation 
committee  memhers  to  he  indejiendent, 
and  further  jirovides  that  each 
exchange,  in  determining  iiuhtjiendence 
for  this  pur])ose.  must  consider  relevant 
factors,  including  the  lutes  Factor  and 
Affiliation  Factor  descrihttd  above.  In  its 
projio.sal,  HX  discussed  its  consideration 
of  these  factors,  *'  and  jirojio.sed  the 
following*-: 

With  resjiect  to  the  Fees  Factor.  HX 
ju'ojioses  to  adopt  a  jirovision  stating 
that  each  memher  of  a  compensation 
committee  of  a  listed  comjiany  must  not 
iiccept  directly  or  indirectly  anv 
consulting,  advisorv  or  other 
compensatory  fee  from  the  li.sted 


I’roposod  Rul(!  5()()3((1)(1)(A).  BX  .sliitus  Ib.il  Ibis 
r(!(piii(!m(!nl  is  cojiiixl  from  thi!  Rxchiingc's  similnr 
listing  rulo  rolaling  lo  inulil  committoo  cbmlors. 

Rulo  5(i()3(c)(l),  ox(:o))l  Ibal  tbo  annual  roviow  and 
roas.sossmont  rotpiiromont  is  wrillon  pros|)o(:tivolv. 
rallior  Ilian  rolros|)0(:livolv.  Tho  ))ro|X)S(!d  nilo 
chango  includos  a  conforming  revision  lo  mako  tbo 
audit  committoo  roviow  and  roassossmoni 
prospoclivo.  as  woll.  See  Nolico. 

-"Froposod  Rulo  5()()5(d)(l  )(B)-((;).  BX  states  Ibal 
those  provisions  are  based  upon  BX's  ciirronl 
componsation-rolatod  listing  rules,  oxco|)l  Ibal  tbo 
Allornalivi!  0|)lion  discussed  above  is  not  available 
imdortbo  |)ro))osod  rulo  change.  See  stijyi'u  nolo  21 
and  accompanying  text. 

-  'See  proiiosod  Rulo  5()()5(d)(l )(!))  and  infru 
nolos  49-58  and  accom|)anying  text.  Because 
.Smaller  Reporting  Companies  are  not  ro(|uirod  lo 
compiv  with  the  provisions  rolaling  lo 
compensation  advisors  in  pr(i))osod  BX  Rule 
5()()5(d)(2).  se(‘  infra  nolos  (i2-(>7.  their  charters  or 
board  resolutions  are  not  ro(|uirod  lo  reflect  those 
responsibilities. 

See  supra  note  19. 

Notice,  supra  note  2. 

‘-These  additional  factors  would  not  ajiply  lo  Ibe 
selection  of  members  of  Ibe  compensation 
commillee  of  a  .Smaller  Reporting  (xmipany.  See 
infra  note  84. 
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company  or  any  ol'  its  suljsidiaries.-*-'  In 
discussing  its  review  of  its  current 
listing  rules  and  the  Fees  Factor,  I5X 
noted  that  its  rules  for  audit  committees 
of  listed  companies,  in  meeting  the 
criteria  of  Rule  lOA— 3  under  the  Act, 
prohibit  an  audit  committee  memher 
from  acce|)ting  such  fees.  I’he  Exchange 
concluded  that  “there  is  no  compelling 
justification  to  have  different  standards 
for  audit  and  compen.sation  committee 
memhers”  with  respect  to  the  Fees 
Factor. 

As  currently  ])ermitted  under  BX’s 
rules  for  audit  committee  memhers, 
however,  the  propo.sed  rule  would 
])ermit  a  com])en.sation  committee 
memher  to  receive  f(;es  for  his  or  her 
membership  on  the  committee,  on  the 
company’s  board,  or  on  any  other  hoard 
committee.  *'’  In  addition,  a 
compensation  committee  memher 
would  he  permitted  to  receive  fixed 
amounts  of  compen.sation  under  a 
retinmient  plan  (including  deferred 
compensation)  for  prior  service  with  the 
comj)any,  jirovided  that  such 
compensation  is  not  contingent  in  anv 
way  on  continued  .service."’ 

With  resjiect  to  the  Affiliation  Factor, 
BX  proposes  that,  in  determining 
whether  a  director  is  eligible  to  serve  on 
the  compen.sation  committee,  the 
company’.s  hoard  also  must  consider 
whether  the  director  is  affiliated  with 
the  com])any,  a  suhsidiarv  of  the 
company,  or  an  affiliate  of  a  suhsidiarv 
of  the  company  to  determine  whether 
such  affiliation  would  imjjair  the 
director’s  judgment  as  a  memher  of  the 
compen.sation  committee. In 
discussing  its  review  of  its  current  rules 
and  its  consideration  of  the  Rule  lOO- 
1  n!(]uirement  in  this  area,  *"  the 
Exchange  noted  that  its  rules  for  audit 
committees  of  listed  companies,  in 
meeting  the  criteria  of  Rule  lOA— 3 
under  the  Act,  prohibit  an  audit 
committee  memher  from  being  an 
affiliated  person  of  the  issuer  or  any 
subsidiary  thereof.  The  Exchange  said 
that  it  concluded,  however,  that  “such 
a  blanket  prohibition  would  he 
inapprojjriate  for  com])ensation 
committees.”-'*'  BX  believes  that  “it  may 
he  appropriate  for  certain  affiliates,  such 
as  re])re.sentatives  of  significant 
stockholders,  to  serve  on  compensation 
committees  since  their  interests  are 
likely  alignetl  with  tho.se  of  other 

.Sf.'i;  |)i'()|K)S(!(l  Kulo  .'j()().')((l)(2)(.\). 

’•I  S(!(!  Notice. 

'*■  supra  note  Xi. 

Id. 

Sou  proposcsfl  Kulo  .■)(i().'j((l)(2)(A). 

Sru  Nolic:(!. 

Id. 


.stt)ckholder.s  in  .seeking  an  appropriiite 
executive  comjjensation  i)rogram.’’ ■*" 

Although  Rule  lOC-l  requires  that 
exchanges  consider  “relevant  factors” 
not  limited  to  the  Fees  and  Affiliation 
Factors,  BX  states  that,  after  reviewing 
its  current  and  ])ropo.sed  li.sting  rules,  it 
concluded  that  the.se  rules  tire  sufficient 
to  ensure  the  independence  of 
compen.sation  committee  memhers.  The 
Exchange  therefore  determined  not  to 
propose  further  indejiendence 
rcHiuirements.-* ' 

BX  projjoses  a  cure  period  for  a 
failure  of  a  listed  company  to  meet  its 
committee  comiiosition  requirements. 
The  propo.sed  cure  period  is  the  same  as 
the  cure  period  currently  jnovided  in 
BX’s  rules  for  noncompliance  with  the 
requirement  to  have  a  majority 
independent  hoard.^*^  Under  the 
provision,  if  a  li.sted  companv  fails  to 
comj)ly  with  the  compensation 
committee  comjjosition  rec]uirement.s 
due  to  one  vacancy,  or  if  one 
conqien.sation  committee  member 
ceases  to  he  independent  due  to 
circum.stances  hevond  the  member’s 
reasonable  control,  the  companv  must 
regain  conqiliance  by  the  earlier  of  the 
next  annual  shareholders  meeting  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  noncompliance."**' 
The  pro])osed  rule  also  reejuires  a 
conqiany  relying  on  this  provision  to 
provide  notice  to  BX  immediately  uj)on 
learning  of  the  event  or  circumstance 
that  caused  the  noncompliance. 

However,  if  the  annual  shareholders 
meeting  occurs  no  later  than  180  days 
following  the  event  that  caiKsed  the 
noncompliance,  the  coinjiany  instead 
has  180  days  from  the  event  to  regain 
compliance.  As  explained  by  BX.  this 
jjrovides  a  company  at  least  180  days  to 
cure  noncompliance  and  would 
typic:ally  allow  a  comjjany  to  regain 
com|)liance  in  connection  with  its  next 
annual  meeting. •*■* 

BX’s  current  rules  relating  to 
compensation  committees  include  an 
exce])tion  that  allows  a  director  who  is 
not  an  Indejjendent  Director  to  he 
ajjpointed  to  such  a  committee  under 
exceptional  and  limited  circum.stances, 
as  long  as  that  director  is  not  a  current 
officer,  an  employee,  or  the  family 
immihc!!'  of  an  offic;er  or  emplovee."'*’  The 
exce]3tion  applies,  however,  only  if  the 
committee  is  comprised  of  at  least  three 
memhers  and  the  company’.s  hoard 

■">/(/. 

^ '  Id. 

Srr  Kiili!  .')()().'j(l))(l)(A)  roj’ardiiif’  tho  luiijorilv 
board  nK|idroinont. 

‘  ‘Sac  |jmi)osod  Kuh;  .S()()5(d)(4). 

Sea  Notice!. 

■"’.S'(?(!{:urr(inl  Rule!  .StiO.StdK;)). 


determines  that  the  individual’s 
membership  on  the  committee  is 
retpiired  by  the  best  interests  of  the 
comitany  and  its  shareholders."*'’  A 
compen.sation  committee  memher  mav 
not  sttrve  longer  than  two  years  under 
this  exc(!ption,  and  a  company  reiving 
on  the  exception  must  make  certain 
di.sclosures  on  its  Web  site  or  in  its 
l)roxy  statement  regarding  the  nature  of 
the  relationship  and  the  rea.sons  for  the 
determination. 

BX  proposes  to  retain  the  exception 
under  the  proposed  rule  change,  and  to 
permit  a  listed  company  to  avail  itself 
of  the  allowance  even  for  a  director  who 
fails  the  new  requirements  regarding  the 
Fees  and  Affiliation  Factors."*^  with  an 
additional  change  pertaining  to  the 
exception,  generally.  Na.sdacj  recently 
amended  an  identical  provision  for 
exceptional  and  limited  circum.stances 
in  its  rules  to  allow  a  company  to  rely 
on  the  excej)tion  for  a  non-Inde])endent 
Director  who  is  a  family  memher  of  a 
non-exeentive  employee  of  the 
comi)any,  and  BX  propo.ses  to  make  the 
same  revision.-**' 

The  Exchange  believes  that  this 
exception  is  an  im})ortant  means  to 
allow  companies  flexihility  as  to  hoard 
and  committee  memhershij)  and 
composition  in  unusual  circumstances. 
The  Exchange  further  believes  that  the 
excej)tion  may  he  particularly  important 
for  smaller  companies. 

2.  Authority  of  Uommittees  to  Retain 
Ciompensation  Advisers:  Funding:  and 
Independence;  of  Compen.sation 
Advisers 

In  its  propo.sed  rule  change,  as 
modified  by  Amendment  No.  1.^"  BX 
pro])ose.s  to  fulfill  the  requirements 
imjjosed  by  Rule  10C-l(h)(2)-(4)  under 
the  Act  by  setting  forth  those 
requirements  in  full  in  its  own  rules. •'>" 

Saa  id. 

Saa  pi'()|)os(!(l  Ruli!  ,S(i().'>((l)(2)(l)). 

Sa(‘  Siicui'ilios  K.\dian;>i!  Act  Release  No.  (i74()K 
duly  1!).  2012).  77  RR  4:i(il8  ()iily  2.S.  2012)  (File 
No.  .SR-N,'\.SD.-\Q-20 12-002).  Nastlac]  made  lln! 
same  chanei!  to  its  e.\i:eptional  and  limited 
circumstanc:(!s  eNC(!ption  lor  audit  committiie 
memlM!rs.  and  HX  also  projjoses.  in  its  filiii};.  to 
ma);(!  a  conlormine  ebanee  to  its  identicail  iixception 
for  audit  committee  members.  UX  notes  that  und(!r 
both  the  current  and  propo.sed  vtirsions  ol  tbe 
e.xception  tor  audit  committee  im!mb(!rs.  a  caimpany 
could  not  r(!lv  on  the  exc(!ption  tor  a  dinictor  who 
does  not  iium!!  the  cril(!ria  .set  Ibrlb  in  .S(M:lion 
10A(m)(:))  ottbe  l-ixcban^e  .\ct  and  tlu!  rules 
Iberennder  to  allow  a  director  to  serve  on  the  audit 
committee.  Saa  1,5  IL.S.C.  7Kj-l(m)(:i)  and  17  CFR. 
240.10A-:t(b)(l). 

Saa  supra  note  0.  MX's  proposal  as  submitted 
originally  incorporated  tlu!  re(|uirements  of  Rule 
U)C-l(bj(2)-(4)  by  r(!fer(!nc(!.  The  Fxchanee 
amended  llie  i)roposal  to  set  Ibrtli  those! 
r(!tpun!ments  (!xplicitlv. 

'■"Rule  UK :-l(b)(4)  does  not  include  the  word 
■■inde|)(!ndenl"  lM!for(!  ■■|(!<>al  counsel"  and  re(|uires 
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'I’hus,  j)roj)OS(:(l  IIX  Rule  SnO.llclK;!),  as 
amended,  provides  that  tlie 
comjiensation  committee  ot  a  listed 
company  may,  in  its  sole  di.scretion, 
retain  or  obtain  the  advice  of  a 
compensation  i:onsultant.  legal  counsel 
or  other  adviser.'*'  Further,  the 
compensation  committee  shall  h(; 
directly  resj)ousil)le  for  the 
ap])ointment.  compensation  and 
oversight  of  the  work  of  any 
compensation  consultant,  legal  counsel 
and  other  adviser  retained  hy  the 
compensation  committee.’*-  In  addition, 
the  listed  comj)auy  must  proviile  for 
appropriate  funding,  as  determined  hy 
the  compensation  committee,  for 
payment  of  reasonable  compen.sation  to 
a  compensation  consultant,  legal 
counsel  or  any  other  adviser  retained  hv 
the  compensation  committee. '*■' 
Fro|)osed  I3X  Rule  .'i(i().'>(dK3),  as 
amended,  akso  sets  forth  exjjlicitly.  in 
accordance  with  Rule  IOC— 1.  that  the 
comj)ensatiou  committee  may  select,  or 
receive  advice  from,  a  compensation 
consultant,  legal  counsel  or  other 
advi.ser  to  the  compensation  committee, 
other  than  iu-house  legal  counsel,  only 
after  taking  into  consid(;ration  the  six 
factors  set  forth  in  Ruh;  lOC-1  regarding 
iudepeudeuce  as.sessments  of 
compen.sation  advisers.’*'' 

The  six  factors,  which  are  .set  forth  in 
full  in  the  jjropo.sed  ride,  are:  (i)  The 
jjrovision  of  other  services  to  the  issuer 
l)y  the  jxM’son  that  (anploys  the 
com])(!nsafion  consultant,  legal  counsel 
or  other  advi.ser;  (ii)  the  amount  of  fees 
receiv(!d  from  the  issuer  hv  the  j)er.son 
that  employs  the  compensation 
consultant,  legal  counsel  or  other 
adviser,  as  a  percentage  of  the  total 
revenue  of  the  ])erson  that  employs  the 
compen.sation  consultant,  legal  counsel 
or  other  adviser;  (iii)  the  jjolicies  and 
procedures  of  the  j)erson  that  emjjlovs 
the  compensation  consultant,  legal 
counsel  or  other  advi.ser  that  are 
designed  to  j)revent  conflicts  of  intere.st; 


ill!  iiul(!|>c!ii(l(!n(:(!  nssossinont  tor  iiiiv  coiinsi!] 
to  a  coinpoii.sation  coininitloo.  otlua'  tlian  in-liousi! 
(:otiiis(!l.  In  s(!llin”  lorlli  llu!  n!(|iiironi(Mits  ot  Ruin 
1(K;-1(1))(2)  and  (;<).  BX  lias  dolotod  llio  word 
■indopondonl"  prior  to  "lo^al  coiinsol"  .so  as  to 
avoid  contusion. 

.See  lloin  !)  ot  Ainondinont  No.  1. 

.SVc  id.  'flio  pr(i])osal.  as  ainondod.  also 
includes  a  provision,  derived  Iroin  Rule  lOC-l. 
slating  that  notliin^  in  tliese  rules  may  lie 
construed:  (i)  'I'o  nHjuire  the  coin|)ensation 
coinmillee  to  implement  or  act  consistently  with 
tile  advice  or  recomniendalions  ol'tlie 
compeiisalion  consullanl.  le^al  counsel  or  oilier 
adviser  to  the  coni|)ensation  comniillee:  or  (ii)  to 
aH(x:l  the  ability  or  olili^ation  ol  a  compensation 
comniillee  to  exercise  its  own  judgment  in 
tuinilment  ol  the  duties  ol  llie  com|iensation 
comniillee.  Id. 

S(!(‘  id. 

'■^.S'ee  Rule  lOC-l  (h)(4). 


(iv)  any  business  or  personal 
relationship  of  the  comptiiisiition 
consultant,  legal  coun.sel  or  other 
adviser  with  a  member  of  the 
comjien.sation  committee;  (v)  any  stock 
of  the  issuer  owned  hy  the 
comjjensation  consultiint,  legal  counsel 
or  other  advi.ser;  and  (vi)  any  business 
or  persomil  relalionshij)  of  the 
comjien.sation  consultant,  legal  coun.sel. 
other  adviser  or  the  person  em])loving 
the  advi.ser  with  an  executive  officer  of 
the  issuer. 

Fropo.sed  Rule  .'i()().')(d)(3),  as 
amendetl,  also  clarifies  that  nothing  in 
the  rule  retjuires  a  compensation 
consultant,  legal  coun.sel  or  other 
compen.sation  advi.ser  to  he 
independent,  only  that  the 
compen.sation  committee  consider  the 
enumerated  independence  factors  before 
selecting,  or  receiving  advice  from,  a 
comjjensation  adviser.’’"  It  further 
clarifies  that  comjiensation  committees 
may  .select,  or  receive  advice  from,  any 
comj)(!n.sation  iidviser  they  prefer, 
including  ones  that  are  not 
independent,  after  considering  the  six 
independenct;  factors  .set  forth  in  the 
rule.'*^  In  Amendment  No.  1,  HX 
em])hasize.s  that  a  compen.sation 
committee  is  not  retpiired  to  retain  an 
independent  com])en.salion  adviser; 
rather,  <1  com|)ensation  committee  is 
retpiirttd  onlv  to  conduct  the 
imhtpendence  analysis  de.st;ril)(!d  in 
Rule  10(1-1  before  .selecting  a 
compensation  adviser.'*" 

In  Amendment  No.  1, 13X  akso  added 
language  to  the  jirovisiou  regarding  the 
independence  a.sse.ssment  of 
compensation  advisers  '*"  to  stiite  that 
the  compen.sation  committee  is  not 
re(|uired  to  t:onduct  an  indejjendence 
a.s.sessment  for  a  com])en.sation  adviser 
that  acts  in  a  role  limited  to  the 
following  activities  for  which  no 
di.sclosure  is  required  under  item 
407(e)(3Kiii)  of  Regulation  S-K;  (a) 
(lonsulting  on  any  broad-based  plan  that 
dotis  not  discriminate  in  scoj)e,  terms,  or 
o])eration,  in  favor  of  executive  officers 
or  directors  of  the  company,  and  that  is 
available  genenilly  to  all  s.tlaried 
em])loyee.s;  and/or  (h)  providing 
information  that  either  is  not 
cu.stomized  for  a  ])<irticular  issuer  or  th.it 
is  customized  htised  on  ])arameters  that 
are  not  develo])ed  hy  the  iidviser,  and 
about  which  the  iidviser  does  not 
provide  advice. 


Ruin  ll)(;-l(l))(4)(i)-(vi). 
id. 

•">■  Svt;  id. 

.S’(?r  ll(!m  2  oryXiiuMidinoiil  No.  1. 

■■''.SV't!  propositd  Rule;  .'jlil).'j((l)(:i).  ns  nnioiidnd  hv 
AniondiiKiiil  No.  1. 


13X  states  that  this  exception  copies 
language  from  item  4()7(eK:3)(iii]  of 
Regulation  S-K,  which  provides  it 
limited  exception  to  the  (lommission's 
retpiirement  for  it  registiiinl  to  disclo.se 
itny  role  of  compen.sation  consultants  in 
iletermining  or  recommending  the 
iimoiint  and  form  of  a  registrant’s 
executive  and  dintetor  comiien.siition."" 
The  lixchange  believes  that  its  proposed 
excejition  from  the  indejiendence 
assessment  requirement  is  apjiropriate 
httcau.se  the  tyjies  of  services  excejited 
tlo  not  raise  conllict  of  interest 
concerns,  and  noted  that  this  is  the 
same  reason  for  which  the  (lommission 
excluded  these  tyjies  of  services  from 
the  disclosure  requirement  in  Item 
4()7(e)(:3](iii)  of  Regulation  S-K."' 

13.  Ajijilication  to  Smaller  Rejiorting 
Companies 

Rule  10(1-1  includes  an  exemption  for 
smaller  reporting  comjianies  from  all 
the  retjuirements  included  within  the 
rule."^  Consistent  with  this  Rule  lOC-1 
jirovision,  BX,  as  a  general  niiitter, 
])ro])oses  that  a  .smaller  reporting 
company,  as  defined  in  Rule  12h-2 
under  the  Act  (hereinafter,  a  “Smaller 
Reporting  Company"),  not  he  subject  to 
the  new  retjuirements  set  forth  in  its 
jirojiosal  sjiecifically  to  conqily  with 
Rule  10(1-1.""  Thus,  BX  jirojioses  not  to 
retjuire  Smaller  Rejiorting  Coinjianies  to 
conijily  with  the  enhanced 
inde])endeni:e  stand.irds  for  members  of 
conqiensation  committees  relating  to 
t:om|)en.satorv  foes  and  affiliation."'' 

In  addition,  a  Smaller  Rejjorting 
Comjiany  will  not  he  retpiired  to 
include  in  its  comjiensation  committee 
charter  (or,  as  discussed  below,  in  a 
hoard  resolution)  a  grant  of  authority  to 
the  committee  to  retain  comjjensation 
ailvisers.  a  requirement  that  the 
conijiany  fund  such  advisers,  and  a 
retjuirement  that  the  committee 
consider  indejiendence  factors  before 
selecting  such  advisers.  As  stated  by  BX, 
the  excejitiou  for  Smaller  Reporting 
Conijiiinies  akso  means  that  the 
comjiensation  committees  of  such 
coinjianies  are  not  retjuired  to  review 
cind  reiis.sess  the  adetjuacy  of  their 
charters  on  an  annual  liasis."’’  'I  he 


'•".S’w  lyCFR  22<l.4lt7(i!)(;i)(iii). 

AmiMulmonl  No.  1. 

.sK/H'o  .SiJction  II. A. 

.S’cc  |)ro|)o.so(l  Ruli!  .')t>l).'j((l)(,S). 

See  sniira  loxt  iiccoinpiinyiiig  nolo.s  Xi  and  :i7. 

'•'•.S’cf?  Notice'  In  addition,  a  .Smallor  Rcsporling 
(ioinpanv.  like;  otina'  listed  coinpani(!S.  will  hi! 
roipnnal  to  corlily  that  it  has  adopicul  a  lonnal 
wrillini  coin|)onsation  coinniittoo  charter  (or.  il  it  so 
choos(!s.  a  hoard  resolution)  that  specifies  llie  sco])e 
of  the  connnitlee's  riesponsihililies  and  its 
riisponsihility  for  delerininin^  or  recoininending  to 
llu!  hoard  for  determination  the  compensation  of  Ihe 

('jinliiniiHl 
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Exchange  l)elieves  that  this  apiJioach 
will  minimize  new  costs  imj)ose(l  on 
Smaller  Re])orting  (]om])anies  and  allow 
them  some  ilexihility  not  allowed  for 
larger  companies. 

HX  ])roposes  not  to  exclude  a  Smaller 
Reporting  (iomjjanv.  however,  from  its 
])ropo,sal  to  retpiire  a  listed  company  to 
have,  and  to  certify  that  it  has  and  will 
continue  to  have,  a  compensation 
committee  of  at  least  two  memhers,  each 
of  whom  must  he  an  lnde])endent 
Director  as  defined  in  the  Exchange’s 
Rule  .'j()0.'i(a)(2).““  In  its  discussion  of 
the  rules  from  which  Smalhir  Reporting 
(Companies  are  not  exempt,  BX  notes 
that  its  current  listing  rules  regarding 
compensation  committees  do  not 
provide  any  exemptions  for  Smaller 
Rejjorting  Comjianies.^^ 

4.  Exemptions 

BX  proposes  that  its  existing 
exemptions  from  the  Exchange's 
com])ensation-related  listing  rules 
currently  in  place,  which  are  set  forth  in 
BX  Rule  .'Stil.'i.  apply  ahso  to  the  new 
recpurements  of  the  pro])os(!d  rule 
change.  The.se  include  exem])tions  for 
asset-hacked  issuers  and  other  pa.ssive 
issuers,  limited  partnerships, 
management  investment  com])anies 
registered  under  tlu;  Investment 
Ciom])any  Act  of  1940  (“registered 
management  investment  companies”).'*" 
BX  states  that  each  of  th(!se  categories 
has  “traditionally  hetm  (;xemj)t  from 
BX’s  comj)ensation-related  listing 
rules,"  and  believes  that  the  reasons  for 
the  exem])tions  apply  to  the  new 
recpiirements,  as  well.'*" 

As.set-hacked  i.ssuers  and  other 
])assive  issuers  have  been  exemj)ted, 
according  to  the  Exchange,  hecau.se  thev 
do  not  have  a  hoard  of  directors  or 
persons  acting  in  a  similar  caj)acitv  and 
their  activities  are  limited  to  passively 
owning  or  holding  (as  well  as 
administering  and  distributing  amounts 
in  respect  of)  assets  on  behalf  of  or  for 
the  benefit  of  the  holders  of  the  listed 
.securities.  BX  further  states  that  the 
structure  of  limited  ])artnerships 
recpiires  that  jinhlic  investors  have 


(IX)  and  otlidi'  (!Xi!(:utiv(!  ofliccMs.  Stm  siipni  nolas 
27-2H. 

|)ro|)(i.si!d  Kuli!  .S()().S(d)(.S).  Siu‘  tilso 
|>r(i|)()S(!(i  inltM'pralivi!  malarial  IM-.SliO.S-li.  As 
mil(!(l  abova.  lislad  companias  ollua'  than  .Sinallar 
Kaiiorting  Companias  and  utliar  (!X(!mpl(!d  issiuirs 
musi  comply  with  tin;  additional  indapimdanci; 
racpiiriMnanls  tor  com|)ansation  c:ommiltaa  immihars 
sal  forth  in  jiroposad  HX  Knia  r)(i0.S(d)(2)(A).  .S'aa 
discussion  in  Saclion  II.H.l..  supra. 

Sou  Notica. 

>->'Soo  KnIa  .Sti  15(a)(1).  (4).  and  (5). 

Sou  Notica.  .S’af,"  also  discussion  halow  at  nota 
7(1.  iafni.  tor  transition  jjariods  for  companias  that 
cnrranllv  nsa  tha  Altarnaliva  Option  and  do  not 
hava  compansation  commillaas. 


limited  rights  and  the  general  jiartners 
make  all  significant  decisions  about  the 
operation  of  the  limited  partnership, 
and,  as  such,  limited  partners  do  not 
exjiect  to  have  a  voice  in  the  o|)erations 
of  the  partnership.  Registered 
management  investment  companies,  the 
Exchange  states,  are  already  suhject  to  a 
|)ervasive  system  of  federal  regulation  in 
certain  areas  of  corporate  governance. 

Finally,  BX  proposes  to  add 
exemptions  to  its  compensation 
committee  rules  for  cooperatives  and 
controlled  comjianies,  which  BX 
proposes  to  define  as  companies  “of 
which  more  than  .'50%  of  the  voting 
])ower  for  the  election  of  directors  is 
held  by  an  individual,  a  group  or 
another  comj)any.’’  (Certain  memher- 
owned  cooperatives  that  list  their 
jireferred  stock  are  recjuired  to  have 
their  common  stock  owned  by  their 
memhers,  and  BX  believes  that  hecan.se 
of  their  unitiue  structure  .ind  the  fact 
that  they  do  not  have  a  ]nihliclv  traded 
class  of  common  stock,  thev  should  he 
exem])t  from  its  comiien.sation 
committee  rules. The  proposed 
exemption  for  controlled  compiinies.  BX 
states,  recognizes  that  majority 
shareholders,  including  |)arent 
compani(!.s,  h;ive  the  right  to  select 
directors  and  control  certiiin  key 
decisions,  such  as  ((xecutive  officer 
compimsation,  by  virtue  of  their 
ownership  rights. The  Exchange 
further  states  that  the  pro])o.sed 
exemptions  for  cooperatives  and 
controlled  companies  are  modehul  after 
the  similar  exem])tion.s  in  Nasdati's 
rules. 

Concerning  foreign  private  issuers, 
BX’s  current  rules  ])ermit  any  such 
issuer  to  follow  its  home  country 
pnictice  in  lieu  of  many  of  BX’s 
corporate  governance  listing  standards, 
including  the  Exchange’s  compen.sat ion- 
related  listing  rules. This  allowance  is 
granted  on  condition  that  the  issuer 


'"Sou  Notict!. 

' '  Sou  ill.  HX  liii'lhi!i'  Holes  Ihiil  controlled 
companies  also  an;  exmnpt  trom  all  ottln; 
re(|nireinenls  ot  Knie  lOO-l.  .See  Rule  ll)(;- 
1(h)(5)(ii). 

^^.Se(!  Nasdat|  l.islin"  Rule  5()1 5(a)(2).  Nasdaq 
IM-5()15-2.  Niisda(]  l.istine  Ride  5(il5(c)  and 
Nasdaq  IM-5(il.5-5. 

'■‘.See  Role  5(il5(a)(;t).  Under  HX's  listing  rules, 
“loreign  private  issuer"  has  the  .same  meaning  as 
under  Rule  5l)-4  under  the  l-ixchange  Act.  .See  Rule 
5005(a)(ia).  HX's  listing  rules  liave  traditionally 
provided  cpialiried  exemptions  tor  loreign  private 
issuers  so  that  such  issuers  are  not  niquired  to  do 
anv  act  that  is  conirarv  to  a  law.  rule  or  regulaliou 
of  any  puhlii;  authority  exercising  jurisdiction  over 
such  issuer  or  that  is  conirarv  to  generally  acciqiled 
business  practices  in  the  issuer's  canmiry  of 
domicile,  except  to  the  extent  such  exemptions 
would  he  conirarv  to  the  public  securities  laws.  .S'(;e 
.Securities  lixchange  Act  Release  No.  48745 
(November  4.  201)2).  08  (''R  04  154.  (>4105  (Novemhiu' 
12.  2003)  (.SR-NA.SD-2002-138). 


di.sclo.sos  in  its  onnual  rojjort  filed  with 
the  Commission  each  mjuiromont  that 
it  (loos  not  follow  and  do.scrihos  tho 
homo  country  [iractico  followed  by  tho 
issuer  in  lieu  of  such  nHiuiromont.^'*  BX 
propo.sos  that  this  allowance  continue  to 
apply  generally  to  the  Exchange’s 
compensation  committee  rides  as 
revised  by  the  instant  proposal  on  the 
.same  condition,  namely  that  the  issuer 
discloses  each  re(]uirement  it  does  not 
follow  and  describes  the  home  country 
practice  it  follows  in  lieu  of  such 
reiinirement.  However,  with  respect, 
sjiecifically,  to  the  enhanced  standards 
of  independence  for  compen.sation 
committees  (concerning  fees  received  by 
members  and  their  affiliations)  BX 
propo.ses  that,  if  a  listed  comjiany 
follows  its  home  country  practice,  it 
must  additionally  disclose  in  its  annual 
report  filed  with  the  (Commission  the 
reasons  why  it  does  not  have  an 
independent  compensation  committee 
cis  set  forth  in  the.se  standards.^'’ 

(j.  Transition  to  the  New  Rules  for 
Companies  Li.sted  as  of  the  Effective 
Date  ■'* 

The  proiiosed  rule  change,  as 
amended,  jirovides  that  certain  of  the 
new  re(inirements  for  listed  coinjianies 
will  he  effective  on  july  1. 2013.^7 
S|)e(:ificallv.  as  of  that  date,  li.sted 
conijianies  will  he  refiuired  to  comply 
with  the  provisions  of  the  jiropo.sed  rule 
change  relating  to  the  authority  of  a 
com])en.sation  committee  to  retain 
compensation  consultants,  legal 
counsel,  and  other  compen.sation 
advisers;  the  authority  to  fund  such 
advisers;  and  the  responsibility  of  the 
committee  to  consider  independence 
factors  before  .selecting  such  advi.sers.^" 
To  the  extent  a  conijiany  does  not  yet 
have  a  compen.sation  committee  by  that 


'■*  A  Ronugn  I’rivalu  Is.suur  thal  is  nut  riHiuirud  to 
lilu  its  annuiil  nquiii  with  Ihu  Commission  on  Korin 
2()-F  may  make  this  disclosuru  onlv  on  its  Wuh  situ. 

As  slalod  hv  BX.  this  proposud  condition 
adopts  till!  |■(!quil•t!nu!nls  oi  Rulii  !()(;- 
l(h)(l)(iii)(A)(4).  which  providus  an  uxianplion 
from  till!  indupundunci!  ruqiiirumunls  of  Rulu  ll)C- 
1  fora  "loruign  private  issuer  that  discloses  in  its 
annual  report  the  reasons  that  the  foreign  private 
issuer  does  not  have  an  independent  com|)ensation 
commillee." 

''■During  the  transition  iieriods  descrihed  herein, 
until  a  companv  is  required  to  comply  with  a 
particular  provision  of  the  new  rules,  the  companv 
must  continue  to  compiv  with  the  corresponding 
provision,  if  any.  in  the  current  rules,  which  are  re¬ 
designated  as  Rule  5(i()5A(d)  and  IM-5(i()5A-() 
(".Sunselling  I’rovisions).  .See  Amendmenl  No.  1. 
which  added  this  clarincation  as  a  preamhie  to  tlie 
new  Rule  5(ii)5(d).  'I'lie  addition  mirrors  a  similar 
.statement  alreadv  included  in  the  original  proposal 
as  a  |ireamhle  to  the  .Sunselling  I’rovisions. 

~'.S'ee  |)ro|)osed  Rule  5{)()5(d)((i).  as  modified  by 
Amendment  No.  1  to  the  proposed  rule  tdiange.  The 
original  pro|)osal  provided  that  these  provisions 
were  to  hi!  effective  immediately. 

Id. 
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date,'-'  the.se  jjrovisions  will  apj)ly  to 
the  liulej)en(lent  Directors  who 
determine,  or  recommend  to  the  hoard 
for  (hitermination,  the  compensation  of 
the  (TiO  and  all  otluir  executive  offic:ers 
of  the  com])any."" 

Regarding  the  nmiaining  new 
provisions  for  comj)ensation 
committees,  the  ])roj)os(!d  rule  change, 
as  amended,  provides  that,  in  order  to 
allow  listed  companies  to  make 
necessary  adjustments  in  the  course  of 
their  regular  annual  meeting  schedule, 
they  will  have  until  the  earlier  of  their 
lir.st  annual  meeting  after  )anuary  15. 
2014.  or  October  81 . 2014,"'  to  com])ly 
with  these  remaining  ])rovisions.““  A 
listed  comj)any  must  certify  to  BX,  no 
later  than  80  days  after  the  final 
implementation  deadline  aj)])licable  to 
it,  that  it  has  complied  with  Rule 
.5(U)5(d). 

0.  Phase-In  Schedules:  IPOs;  Coinjianies 
that  Lose  their  Exemptions:  Companies 
'I’ransferring  From  Other  Markets 

BX's  existing  rules  ])(!rmit  a  company 
listing  in  connection  with  its  initial 
j)ul)lic  offering  (“IPO”)  to  phase  in  its 
compliance  with  the  Exchange’s 
indej)endence  recpiirements  for 
com])ensation  and  nominations 
committ(;es.“  ‘  as  follows:  Each  such 
committee  must  have  one  indepimdent 
memh(!r  at  the  time  of  listing;  a  majoritv 
of  memhers  must  he  indepcmdent  within 
‘to  days  of  listing:  and  all  nnanhers  of 
such  committees  must  he  indepcaident 
within  one  year  of  listing.  The  .same 


lislod  (:<ini))iinv  that  doits  not  lairronllv  liavo 
a  lainipitnsation  coininiltoi!  is  not  r(K|iiii'(td  to  moot 
tho  ro(|uiromont  to  havo  such  a  cominittoo  until  tho 
ftarlior  ot  its  first  annual  mooting altor  lanuaiy  l.S. 
2014.  oi'Octolior  ill.  2014.  .S'oo  in/iii  noto  HI  and 
accompanying  to.xt. 

""  Wtiilo  till!  provisions  ol  tlio  proposod  rulo 
chango  rotating  to  tin;  authoritv  of  a  componsation 
cominittoo  to  retain  componsation  advisors,  tlio 
company's  oliligation  to  fund  siicli  advisitrs.  and  tho 
rosponsihilit V  ot  tlio  caiminittoi!  to  considor 
indopondonco  lactors  Ixtloro  solocting  such  advisors 
must  Im‘  assignod  to  tho  cominittoo  or  Indopondont 
Diristtors  acting  in  lion  ot  a  cominittoo  h\  |ulv  1. 
2(li:i.  tho  ro(|uiromont  that  thov  ho  includod  in  a 
writton  cominittoo  chartor  doos  not  ajiplv  until  a 
lator  dato.  as  it  is  ono  of  tho  roniaining  provisions 
ot  tho  now  componsation  cominittoo  rulo  siihjoct  to 
tho  transition  poriod  disciissod  holow.  Kiilo 
.'i(i().S(d)((i)  status  that  com|>anios  should  considor 
nndor  state  cor|Mirato  law  whether  to  grant  tho 
specific  rosponsihilitios  and  authoritv  roforoncod 
through  a  chartor.  rosohition  or  other  hoard  action. 

.See  proposod  Kulo  .5li().5(d)(li).  as  modifiod  hv 
Amondmont  No.  1  to  tho  proposod  rulo  chango.  Tho 
original  pro|)osal  had  ro(|iiirod  tho.so  provisions  to 
Ik!  imploniontod  hv  tho  companv's  second  annual 
mooting  after  tho  proposal  was  approved,  lint  no 
lator  than  llocomhor  ill.  21)14. 

“^Tho  romaining  provisions  siihjoct  to  this 
schodiilo  incliido  IM-.atitl.'i-li.  which  is  now 
intorprotivo  material  to  lie  includod  in  tho  text  of 
liX's  rules  that  olahoratos  on  tho  componsation 
(^immittoo  roipiiromonts. 

.See  Kulo  .5lil.5(h)(l ). 


pliiise-iii  schedule  is  permitted  for 
companies  emerging  from  hankrnptcy."-' 
BX  proposes  that  this  schednle  continue 
to  a|)ply  and  that  it  reniitin  the  same 
with  respect  to  tlit;  new  compensation 
committee  composition  reciuirements 
set  forth  in  the  pro])osed  rule  change.'*'’ 

As  stated  hy  BX.  this  would  iiKtan  that 
a  company  listing  on  the  Exchange  in 
connection  with  its  IBO  or  a  company 
emerging  horn  bankruptcy  would  he 
permitted  to  jihase  in  its  compliance 
with  the  re(]uirements  that  a 
c.omjiensation  committee  have  at  least 
two  memhers,  that  the.se  memhers  he 
Independent  Directors  as  defined  in 
BX's  rules,  and  that  they  meet  the 
enhanced  standards  of  indejiendence  for 
conijiensation  committees  (concerning 
fees  received  hy  memhers  and  their 
affiliations)  adopted  jnirsuant  to  Rule 
1()C-1.'*'* 

Since  BX  is  jjrojiosing  to  add  to  its 
rules  an  exemption  for  controlled 
companies,  as  discussed  above,  BX  also 
jiroposes  to  add  a  j)ha.se-in  schedule  for 
comjianies  ceasing  to  he  controlled 
companies.  This  proposed  ])hase-in 
schedule  is  modeled  after  the  similar 
phase-in  schedule  in  Nasdaifs  I'ule.s.'*^ 

In  addition.  BX  pi'oposes  minor 
clarifying  changes  to  the  phase-in 
.schednle  in  its  current  listing  rules  for 
companies  transferring  irom  other 
markets,  which  will  now  applied  to  the 
new  c.om])en.sation-related  rules  under 
the  pi'0])o.sal.'***  Under  this  schedule, 
companies  transferring  fi'om  another 
national  securities  exchange  with  a 
substantially  similar  recpiiiement  shall 
he  immediately  subject  to  the 
com])en.sation  committee  I'equirement . 
pi'ovided  that  such  com])anie.s  will  he 
afforded  the  balance  of  any  gi’ac;e  period 
affoi’ded  by  the  other  market. 

Companies  that  are  not  subject  to  a 
substantially  similar  requirement  at  the 
time  of  listing  on  BX,  such  as  a 
com])any  (juoted  in  the  ovei-the-counter 
market,  will  be  permitted  to  phase  in 
compliance  with  the  compensation 
committee  conqiosition  reiinirements  in 
Rule  5()()5(d)(2)(A),  including  the 
recpiirement  that  compensation 
committee  members  be  Indejiendent 


Rule  .'■>{iir>(l))(2). 

“■’.S|)(!(:iri(:iilly.  Ilii;  pliiisii-iii  scliiiiliilo  woiilil 
ii|)|ilv  Id  |ir(i|ii)S(!(l  Kiili!  .'!()0.')((l)(2). 

'“’.S'cc  Notici!  for  ill!  illiislnition  providoil  liv  MX 
of  how  till!  i.'oiiiponsalion  coiiiiniltoo  composition 
ro(|iiiroiii(!nt  will  intoract  with  tho  miniiiiiim  si/o 
id(|iiiromont. 

'•^.S’oo  Nasilaij  Kulo  .'>lil.')((:)(:)). 

'"‘.S'oo  Kulo  .StiUilhK;)).  l''or  oxaiiiplo.  MX  |)ioposos 
to  (loloto  tho  soiitonco  in  this  |)rovisiou  stating  that 
coinpanios  mav  chooso  not  to  adopt  a  componsation 
cominittoo  and  mav  instoad  rolv  upon  a  majoritv  of 
tho  lndo)>ondont  Diroctors  to  dischargo  tho.so 
rosponsihilitios.  as  MX  has  oliniinatod  tho 
Allornativo  Option. 


Directors,  the  minimum  size 
nnpiirement  and  the  additional 
eligibility  I'etjuirements  adojited 
pursutmt  to  Rule  lOC-l,  on  the  same 
.schedule  as  companies  listing  iti 
connection  with  an  initial  jiublic 
offering. 

I’or  a  conijiany  that  was.  but  has 
ceased  to  be,  a  Sintdler  Reporting 
Companv,  tbe  proposed  rtile  change,  as 
modified  by  Amendment  No.  1, 
estiiblishes  a  ])hase-in  schedule  based 
on  certain  dates  relating  to  the 
com])any’s  change  in  status.'*"  Fursuant 
to  Rule  12b-2  under  the  Act,  a  comjiany 
tests  its  status  as  a  Smaller  Reporting 
(Company  on  an  annual  basis  as  of  the 
last  business  day  of  its  most  recently 
completed  second  fiscal  (piarter  (the 
‘‘Determination  Date").  A  coinjiany  with 
a  ])ublic  float  of  S75  million  or  moi’e  as 
of  the  Determination  Date  will  cease  to 
be  a  Smaller  Reporting  (x)m])any  as  of 
the  beginning  of  the  fiscal  year 
following  the  Determination  Date. 

Under  BX’s  ])ropo.sal,  the  day  of  this 
change  in  status  is  the  beginning  of  the 
phase-in  jieriod  (‘‘Start  Date’’)."" 

By  six  months  from  the  Start  Date,  the 
c.ompanv  will  be  nujnii’ed  to  conqilv 
with  Rule  5(i()5(d)(8),  which  .sets  foi’th 
the  |)rovisions  described  above  relating 
to  authority  of  a  compen.sation 
committee  to  retain  conqiensation 
advisers,  the  reiinii'ement  that  the 
conqiany  fund  such  advisei's,  and  the 
I'ecjuirement  that  the  committee 
consider  independem:e  factors  before 
selecting  such  advisers.  By  six  months 
from  the  Start  Date,  the  company  will 
akso  be  required  to  ceitily  to  BX  (i)  that 
it  has  com])lied  with  the  recjuireinent  in 
Rule  5(i()5(d)(l)  to  adopt  a  formal 
written  compensation  committee  charter 
including  the  content  specified  in  Rule 
5(i()5(d)(1)(A)-(D):"'  and  (ii)  that  it  has 
complied,  or  within  the  apjilicable 
phase-in  .schedide  will  comply,  with  the 
additional  recpiirements  in  Rule 


“".S'nn  |)i't)|)i)si!(l  Kulo  .‘>()().'5((l)(4).  as  iimoniloil.  In 
till!  proposal  as  originallv  suliniitloil.  Iho  pliaso-in 
schoilulo  was  lo  lio  llio  sanio  as  tlio  pliaso-iii 
schodiilo  for  a  company  listing  in  conjunction  with 
an  ll’O.  and  was  to  start  to  run  on  tho  duo  dato  of 
tho  niing  with  tho  Conimission  in  which  tho 
coin|)any  is  roipiirod  to  rojiort  that  it  is  an  issiior 
othor  than  a  .Sinallor  Koportiug  Companv.  In 
Amondmonl  No.  1 .  MX  status  that  whilo  tho  rovisod 
phaso-iu  schodiilo  is  difforont  from  what  it 
originally  proposod.  tho  amondod  vorsion  will 
allow  coinpanios  sufliciont  timo  to  adjust  to  tho 
difforoncos. 

.See  Amondmont  No.  1. 

.See  supra  notos  2(i-2)).  This  incliidos  tho 
provisions  with  which  tho  comiiany  is  now 
roqiiirod  to  com|)l  v  rolating  to  authoritv  of  a 
componsation  cominittoo  to  retain  c:om|ionsatiou 
advisors,  tho  ro(|uiromont  that  tho  t:oinpany  fund 
such  advi.sors.  and  tho  roipiiromont  that  tho 
cominittoo  considor  indojiondoiico  factors  hoforo 
solocting  such  advisors. 
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.‘l(i()5((l)(2)(A)  regarding  compensation 
committee  composition. 

Under  the  pro])osal.  as  amemhut,  a 
com])any  that  has  ceased  to  he  a  Smaller 
Re])orting  Uompany  will  he  ])ermitted  to 
phase  in  its  com])liance  with  the 
enhanced  independence  re(|nirements 
for  compensation  committee  numihers 
(relating  to  comj)ensatory  lees  and 
afiiliation)  as  follows:  (i)  One  memher 
must  satisfy  the  nupiinmients  by  six 
months  from  the  Start  Date;  (ii)  a 
majority  of  memhers  must  satisfy  the 
nuiuirements  hy  nine  months  from  the 
Start  Date;  and  (iii)  all  memhers  must 
.satisfy  the  recpiirements  by  one  year 
from  the  Start  Date.*'^ 

However,  because  a  Smaller  Rejiorting 
Company  is  recpured  to  have  a 
com]3ensation  committee  and  such 
committee  is  required  to  he  com])ri.sed 
of  at  lea.st  two  Indej)endent  Directors,  a 
company  that  has  cea.sed  to  he  a  Smaller 
Reporting  Com])anv  will  not  he 
permitted  to  use  the  pha.se-in  schedule 
for  these  retpiirements. 

7.  Conforming  Changes  and  Correction 
of  Typographical  Errors 

Finally,  RX  proposes  to  make  minor 
conforming  changes  to  its  re{|uirements 
relating  to  audit  and  nominations 
committees  and  ti)  correc:t  certain 
typographical  errors  in  its  current 
corporate  governance  retpiirements.’*  * 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  BX  proposal,  as  amended, 
is  consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. In 
len  ticular,  the  Commission  finds  that 
the  amended  pro])osed  rule  change  is 
consistent  with  the  requirements  of 
Section  ()(!))  of  the  Act,”'’  as  well  as  with 
S(;ction  IOC  of  the  Act  and  Rule  lOC- 
1  thereunder.”^  Specifically,  the 
Commi.ssion  finds  that  the  pro])osed 
rule  change,  as  amended,  is  consistent 
with  Section  (i(l))(5)  of  the  Act.””  which 
recpiires  that  the  rules  of  a  national 
.securities  exchange  he  designed,  among 
other  things,  to  prevent  fraudulent  and 
manipulative  acts  and  practices;  to 
])romote  just  and  equitable  principles  of 
trade:  to  remove  im])ediments  to  and 

Dui'inj;  IIh!  jjluKsivin  sclutduti!.  a  coinpaiiv  Itial 
lias  cdasiul  to  lio  a  .Sniallor  Koportiii”  Coni])anv  will 
Im!  ni(|iiin!(l  to  coiUiniui  to  comply  witli  tin;  rules 
previously  applicalile  to  it. 

.S'ee  I'Aliiliit  of  the  proposed  rule  cliaiige. 

In  ap|)roviu{’  the  UX  |iro|)osed  rule  change,  as 
amended,  tlie  Commission  lias  considered  its 
inijiact  on  efficiency.  com|ietition  and  ca|)ital 
formation.  15  II..S.C.  78c(f). 

"■•15  IL.S.C.  781(1)). 

'"’IS  U..S.C.  78j-;i. 

17CI'R  240.1tK:-l. 

^"'15  II..S.C.  78f(h)(5). 


])erfecf  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
sy.stem,  and,  in  general,  to  protect 
investors  and  the  public  intentst;  and 
not  he  designed  to  permit,  among  other 
things,  unfair  discrimination  htttween 
issuers. 

The  develo|)ment  and  enforcement  of 
meaningful  listing  .stiindards  for  a 
tiatioiiiil  securities  exchange  is  of 
suhsliintial  inqiortance  to  financial 
markets  and  the  investing  public. 
Meaningful  listing  standards  are 
especially  im|K)rtant  given  investor 
ex])ectations  regarding  the  nature  of 
companies  that  have  achieved  an 
exchange  listing  for  their  securities.  The 
corporate  governance  standards 
embodied  in  the  listing  rules  of  national 
securities  exchanges,  in  particular,  play 
an  imiiortant  role  in  assuring  that 
companies  li.sted  for  trading  on  the 
exchanges’  markets  observe  good 
governance  practices,  including  a 
reasoned,  fair,  and  impartial  approach 
for  determining  the  compen.sation  of 
corjiorate  executives.  The  Commission 
believes  that  the  BX  projio.sal  will  foster 
greater  transparency,  accoimtahility. 
and  objectivity  in  the  oversight  of 
com])en.salion  practices  of  li.sted  issuers 
and  in  the  decision-making  jirocesses  of 
their  conqiensation  committees. 

In  emu;ting  Section  IOC  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act,””  Congress  resolved  to  re(|uire  that 
“hoard  committees  that  set 
compen.sation  jiolicy  will  consist  only 
of  directors  who  are  independent." 

In  June  2012,  as  retjuired  by  this 
legislation,  the  Commi.ssion  ado|)ted 
Rule  lOC-1  under  the  Act,  whicli 
directs  the  national  securities  exchanges 
to  prohibit,  by  rule,  the  initial  or 
continued  listing  of  any  etpiity  security 
of  an  issuer  (with  certain  excejitionsj 
that  is  not  in  comjiliance  with  the  rule’s 
reciuirements  regarding  issuer 
comjKmsation  committees  and 
compensation  advisers. 

In  respon.se,  BX  siihmitteil  the 
jiroposed  rule  change,  which  includes 
rules  intended  to  comply  with  the 
re()uirements  of  Rule  lOC-l  and 
additional  jirovisions  designed  to 
strengthen  the  Exchange’s  listing 
standards  relating  to  compen.sation 
committees.  'Fhe  Commission  believes 
that  the  ])roposed  rule  change,  as 
amended,  .satisfies  the  mandate  of  Rule 
lOC-l  and  otherwi.se  wilt  jiromote 
effective  oversight  of  its  li.sted  i.ssuers’ 

'‘‘‘Sat!  supra  noti;  7. 

""'.S’rc  H.R.  Ro)).  No.  1 1 1-517,  joiiil  Rx|)liinalorv 
.SliiUaiiont  of  llu!  Coininittoo  of  Conliironco.  Tillo  IX. 
.Siilitillo  f:  "/\(:<:oimliil)ililv  and  Rxocutivo 
Coiiiponsation,"  at  872-87:i  (Conf.  Rop.)  (Iiim;  2‘l. 
2010). 


executive  compen.sation  practices,  for 
the  following  reasons: 

A.  CjOiupenscition  Coiumittf^e 
(Ayniposition  and  Chaviar 

The  Commission  believes  that  it  is 
nia.sonahle  for  BX  to  require  each 
com|)any  listed  on  its  market  to  have  a 
compen.sation  committee.  Although  the 
Alternative  Ojition  to  a  formal 
committee  in  the  Exchange’s  current 
rules  could  he  useful  to  a  small  numher 
of  companies,  the  Commi.ssion  agrees 
that  the  heightened  importance  of 
compen.sation  decisions  and  oversight 
of  executive  compen.sation  in  today’s 
environment,  as  well  as  the  benefits  that 
can  result  for  investors  of  having  a 
standing  committee  overseeing 
compensation  matters,  makes  it 
appropriate  and  consistent  with  investor 
protection  and  the  public  intere.st  under 
Section  (i(h)(.‘i)  of  the  Act  for  BX  to  raise 
its  standards  in  this  regard.  In  making 
this  determination  the  Commi.ssion  is 
aware  that  Rule  lOC-l  does  not  retjuire 
li.sted  companies  of  national  .securities 
exchanges  to  have  a  committee 
dedicated  to  compen.sation  matters. 
Nevertheless,  it  is  consistent  with 
Section  B(hj(.'5j  t)f  the  Act  for  BX  to 
recjuire  all  its  li.sted  conqianies  to  have 
an  independent  compensation 
committee  overseeing  executive 
compen.sation  matters  hecan.se  of  the 
imjiortance  and  accountahilitv  to 
investors  that  such  a  formal  structure 
can  provide.'”'  The  (Commission  akso 
notes  that  some  of  the  other 
re(|nirements  of  Rule  1()C-1  ajiply  onlv 
when  a  company  has  a  committee 
overseeing  compen.sation  matters."'- 
Thus,  the  reqinrement  to  have  a 
compensation  committee  will  trigger  the 
additional  protections  for  shareholders 
created  by  these  refjuirements. 

Similarly,  the  Commission  believes 
that  it  is  appropriate  for  BX  to  raise  its 
standards  to  require  the  compen.sation 
committee  of  each  issuer  to  have  at  lea.st 
two  memhers,  in.stead  of  permitting  a 
sole  individual  to  he  responsible  for 
comjiensation  policy,  and  that  this 
furthers  investor  protection  and  the 
public  intere.st  in  accordance  with 
Sec;tion  (i(l))(.5).  In  light  of  the 
importance  of  compen.sation  matters, 
the  added  thought  and  objectivity  that  is 

""  Sec.  .Section  ;io:i,\.(l5  of  the  Now  York 
.Slock  RxcliaiiHo  ("NY.Sl"')  l.islod  Coinimny  Manual. 
wliii:li  (loo.s  not  provide  for  an  Alternative  Option 
as  is  currently  allowed  under  HX  rules. 

'"-'Under  Rule  lOU-l.  the  provisions  of  Rule 
H)(;-1(l))(2)(i)  (concerning  the  authoritv  to  retain  or 
obtain  the  advice  of  a  compensation  ailviser)  and 
Rule  H)(:-1(l))(:i)  (concerning  funding  for 
compensation  adx’isers)  do  not  appiv  to  members  of 
I  be  board  of  directors  who  oversee  exinailive 
comiiensalion  matters  on  belialf  of  the  lioard  of 
directors  outside  a  committee  structure. 
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likely  to  re.sult  when  two  or  more 
individuals  deliberate  over  how  much  a 
listed  company  should  pay  its 
executives,  and  what  form  such 
compensation  should  lake,  is  consistent 
with  the  goal  of  promoting  more 
accountahilitv  to  shareholders  on 
executive  comj)ensation  matters. 
Moreover,  given  the  comj)lexity  of 
executive  compen.sation  packages  for 
corjjorate  executives,  it  is  reasonahle  for 
BX  to  recpun!  li.sted  companies  to  have 
the  input  of  more  than  one  committee; 
memher  on  such  matters.  The 
(Commission  heliev(;.s  that  the  two- 
memher  recjinrement  will  not  he;  an 
om;re)ns  hureleai  fe)r  e:ompani(;.s  and 
should  actually  strengtheai  their  re;vie;w 
e)f  compensation  matters. 

The  j)re)posal  hv  the  Fxchange  te; 
re;(]uire;  a  compe;nsatie)n  conunitte;e  te; 
hiive  a  written  chart e;r  detailing  the 
committe;e’s  authority  emel  re;spe)nsil)ility 
is  also  ce)nsi.ste;nt  with  S(;ction  (i(h)(.'j)  ed 
the  Act  anel  will  helj)  li.steel  companie;s 
to  ce)mj)ly  with  the  rules  being  eielejpted 
hv  BX  te)  fidfill  its  manelate  under  Rule 
1()(C-1.  For  exeemple.  as  noteel  aheeve. 
uneler  BX's  ])ro|)e).sal  the  e:harter  must 
.set  fea  th  the  ce)mi)e;nsalion  e:ommitte;e’s 
res])e)n.sil)iliti(;.s  as  well  as  the;  spe;cific 
authea  itv  ce)ne:e;rning  ce)mpe;n.satie)n 
aelvise;rs  as  re;einire;el  uneler  Rule  10(1- 
1."'‘  A  wrilte;n  charter  will  alse)  proviele 
aeleleel  transpiirency  leer  sliJireholelers 
re;gareling  he)W  a  company  ele;termine;.s 
e;e)m])ensatie)n  and  may  edarifv  anel 
im|)re)ve  the;  ])roe;e;.ss  itself.  In  this 
re;giirel.  the  (leemmissie)!!  neetes  that  BX’s 
re;ejuir(;me;nt  that  li.sted  com|)ani(;s 
r{;vie;w  imel  reassess  the  ade;(piacy  of  the; 
compen.sation's  committe;e  charter  e)n  an 
annual  basis  will  also  help  to  ensure 
ace:ountahility  and  trans])arency  on  an 
e)n-ge)ing  basis.  The  (lommi.ssie)n  al.so 
note;.s  that  se\'eral  exchange;s  alre;aelv 
re;eiiure  their  com])ensatie)n  committees 
te)  have  written  charters. 

As  di.scu.ssed  above,  under  Rule  10(1- 
1  the  exchanges  mn.st  aelopt  listing 
standards  that  require;  each  meml)e;r  e)f 
a  compensation  committe;e  te)  he; 
indepenel(;nt,  and  te)  elevelop  a 
definitie)!)  e)f  indepeneleence  after 
ce)nsielering.  ame)ng  e)ther  re;le;vant 
fiictors,  the  se)nrce  e)f  ce)mi)e;nsation  of  a 
elireclor.  including  any  consulting, 
aelvisory  e)r  other  compensatory  fe;e;  paiel 
by  the  issuer  te)  the  directe)r  as  well  as 

'"''i'lii; Odininissidii  iidt(!S  lliiil  llic  provisiein  tli.it 
is  nx|iiinHl  in  llu;  cliiirtor  r(!«>;tnlinK  llii;  iiiitlidiity  dl 
llie;  cdininilliM!  to  n^tnin  e:din|>iMis:itidn  iielvisdrs.  the; 
nniiiinMiidiil  lliiil  llu;  company  Innd  sncli  adviscfrs. 
and  Ihd  nHpnreancnt  tlial  tin!  (:dinmilt(!0  considea' 
indespcmdonci!  factors  bidoro  soleictiiif;  sucli  advisiTs 
doe!s  not  eipply  und(!r  tlie;  BX  proposal  to  .Sinallejr 
Roixirting  (ionipanieis.  Sim  siipixi  notes  ei2-ei.'i  and 
ai:):ompanvin»  text. 

"•■•.See.  NYSK  Listed  (xnnpanv  Manual. 
.S(!ction  :ft)3A.t).a. 


whether  the  elire;t;te)r  is  affiliatt;tl  with 
the  issuer  t)r  any  t)f  its  stihsieliariets  e)r 
their  affili:tte;.s. 

The;  (lt)mnn.ssit)n  ne)le;.s,  he)we;ver.  th;il 
Rtile;  10(1-1  le;ave;.s  it  te)  e;cif:h  t;xch<mge; 
to  formulate  it  final  definition  e)f 
independeence  fe)r  the;.se  piirpe).st;.s, 
suhje;ct  te)  rt;vie;w  ami  fimtl  (le)nnni.ssion 
aj)pre)val  pursuant  ft)  .Se;e;tit)n  10(h)  e)f 
the;  At:t.  As  the;  (le)mmis.sie)n  .stateel  in 
the  Rule;  10(1-1  Atlt)])ting  Re;lea.se;, 

“given  the;  with;  v;irit;ty  e)f  issuers  that 
art;  li.ste;el  t)n  (;xt;hangt;.s,  we;  l)t;lit;ve;  thiit 
the  e;xchang(;.s  shteidel  he;  ])re)vide;el  with 
flexihilitv  te)  elevelt)])  indt;pt;ntlence 
rt;quirt;ment.s  apprt)pri;ite  lor  the;  i.ssners 
lisletl  e)n  eat;h  e;xchange  and  consi.stent 
with  the  requirements  of  the 
inelept;nelenf;e;  stanelards  .set  forth  in 
Rule  1 0(1-1  (1))(1).”  'rhis  eli.scrt;tit)n 
com])e)rls  with  the  At:t.  whie:h  givf;.s  the; 
t;xchangi;s  the  authority,  as  .self- 
rt;gulate)rv  eerganizations,  to  prt)])t)se;  the 
stamlarels  tht;y  wi.sh  tt)  .st;t  ft)r 
ct)mpanie;s  that  st;e;k  to  he  lisleel  e)n  their 
markets,  exensistent  with  the  Act  anel  the 
rule;.s  anel  re;gnlatie)n.s  the;re;nnele;r,  :mel. 
in  piirticidar,  Seclieen  ()(1))(!))  e)f  the;  Ae:t. 

As  ne)teel  aheeve.  in  aelditie)))  to 
re;t:)ining  its  e;xisting  inelepe;nelence 
standiirels  that  cnrre;ntly  ap])lv  te)  l)e)arel 
anel  e:e)mpe;nsafie)n  e:e)nunilte;e;  meanhe;r.s, 
whie:h  inchiele;  e:e;rtain  bright-line;  tests, 
BX  has  eleternuneel  to  aele)])t  :i  definition 
that  ])i()hil)its  a  eliree;te)r  whe)  re;e;e;ive;s 
ce)m])en,satie)n  eer  fees  freem  a  lisleel 
ceempany  (othe;r  than,  among  e)fhe;r 
things.  eliree:te)r  e;ompen.satie)n)  from 
serving  on  the  ce)mj)any’s  ce)m])e;nsatie)n 
committe;e. 

As  the  Exchange  noted  in  its  pre)pe),sal, 
uneler  the  bright-line  te;sts  of  its  geaienil 
rules  for  dire;ctor  independenex;, 
elire;e;te)rs  can  still  he  consiele;re;(l 
inde])e;iule;nt  and  serve  on  liste;el 
ce)mpani(;s’  com])en.sation  committe;es  if 
they  re;ce;ive  fees  that  do  not  exceeel 
c(;rtain  thre.sholds.''’^  This  is  in  contrast 
to  BX’s  re;quirement.s  te)  se;rve;  on  a  listed 
ce)mpany’s  audit  ce)mmitte;e,  which  bar 
a  elirector  whe)  receives  iinv 
compen.sate)ry  fe;e;s  from  the  e.ompanv.  In 
consiele;ring  the  Fe;e;s  Facte)r  uneler  Rule 
10(1-1,  BX  stated  that  it  elid  ne)t  .se;e;  anv 
com])elling  justification  te)  .se;t  a  elifferent 
standard  with  re;.spect  te)  the  acceptance; 
of  compensate)!’)'  fe;e;s  fe)r  memheeis  e)f  the 
compenseitie)!!  ce)mmitte;e;  than  for 
memhers  e)f  auelit  committe;e;,s. 

The  Ce)mmis.sie)n  believes  th.it  the 
Exchange;  heis  ceemplieel  with  Rule;  10(1- 

Afi  (!X|>l:iincd  lull  her  in  I  ho  Rule:  UK!- 1 
Adopting  Rcicasi!.  prior  to  final  approval,  llu; 
Oonunission  will  consider  wliellied'  tin;  oxchangejs' 
proposed  rule  cdianges  are  consistent  with  the 
reepiirements  of  .Section  t)(h)  and  .Section  UK!  of  the 
I'ixchange  Act. 

.See  stipra  note  33-31,  and  accompaiiving  text. 

.See  BX  Listing  Rules  .'itil)5(a)(2)(B)  and  (I)). 


1  iinel  Seedion  10(1  anel  that  the  ])ropost;d 
e:e)mpen.sate)rv  fe;e  restriction,  whit:h  is 
elesigneel  te)  ])rotect  investetrs  anel  the 
])ul)lic  interest,  is  consi.stent  with  the; 
reepiiremetnts  of  Se;t;tie)n  ()(!))(.'))  of  the; 

At;t.  'I’lie  (lommi.ssie)n  ne)te;s  that  the; 
eieimpensateu  v  fee;  restriction  will  helj)  to 
ensure;  that  t;e)m])e;n.satie)n  e:ommitt(;e; 
memhers  cannot  r(;e:e;ive;  elire;t:tly  eir 
inelire;e:tly  fe;e;.s  that  t;e)ulel  ])otentially 
influe;nt:e  their  de;ci.sions  e)n 
ceimpensat iem  matters.  "’** 

With  re;spe;t:t  to  the  Affiliatie)n  Fiu;tt)r 
e)f  Rule;  10(1-1,  BX  hits  e:oncliuleel  that 
an  e)utright  bar  from  .st;rvice;  on  a 
company’s  t;e)m))e;nsation  committee  of 
any  directe)r  with  an  affiliation  with  the; 
company,  its  subsidiaries,  anel  their 
affiliatt;.s  is  inai)])ropriate  for 
compen.sation  committees.  BX’s  e;xi.sting 
imlependence  standards  will  also 
continue;  to  ajtply  to  those  directeirs 
serving  on  the  comjfen.sation  e:f)mmittee. 
BX  maintains  that  it  may  he;  ap])roj)riate; 
for  certain  tiffiliates.  such  as 
rt;])re;.se;ntativt;s  e)f  significant 
.stoeTholelers,  to  serve  on  com])e;ns<itie)n 
ce)mmitte;e;.s  “since  their  inte;rest.s  art; 
likely  aligned  with  those  of  e)tht;r 
ste)e;kholele;r.s  in  st;e;king  an  a])])ropriatt; 
t;xecutive  t;ompt;nsation  ])re)gram.’’  The; 
(lommission  ht;lievt;.s  thtit  BX’s 
ap])rt)ach  of  reeptiring  hoards  only  to 
e;e)nsider  such  affiliatietns,  rather  than  iin 
t)utright  ban  on  them,  is  re;ase)n;ihle  anel 
e:e)nsi.stt;nt  with  the  rt;(iuir(;me;nts  of  the 
Act. 

The  (lommission  note;.s  that  (longrt;.s.s, 
in  re;quiring  the  (lommission  to  dire;ct 
the  e;xchange;s  to  c:on.sitler  the  Affiliation 
Facte)!’,  did  not  declare  that  cin  absolnte 
heir  was  necessary.  Moreover,  as  the 
(lommi.ssion  stated  in  the  Rule  10(1-1 
Adopting  Rele;a.se,  “In  establishing  their 
inele])ende!nc:e  reeiuirememts,  the 
exchanges  may  determine  that,  even 
though  affiliated  directors  are  not 
allowed  to  .serve  on  audit  committees, 
such  a  blanket  i)rohil)ition  would  he 
inap])ropriate  for  com])en.sation 
committees,  and  certain  affiliates,  such 
as  ntpresentatives  of  .signific:ant 
.shareholders,  should  he  ])ermitted  to 
serve.”  In  determining  that  BX’s 

'"“.See  Nasdmi  Approval  Order,  siipni  note  .S.  for 
a  discussion  of  ttio  coinnuuits  rocoiviKl  on  Nasdaq's 
substanliallv  similar  proposal  on  coinpensatorv  loos 
for  com|)onsalion  cominitloo  mombors. 

'"''Rulo  ltK!-l  Adopting  Roloaso.  .At  tbo  saino 
liino.  tbo  (lommission  notod  that  significant 
sbaroboldors  may  liavi;  otbor  rolationsbips  with  tbo 
listed  companv  that  would  result  in  such 
sbaroboldors'  interests  not  being  aligmul  with  those 
of  other  sharehohhirs  and  that  the  exchanges  may 
want  to  consider  these  other  ties  between  a  listed 
issuer  and  a  director.  Whih;  the  Lxchange  did  not 
adopt  any  additional  factors,  the  current  affiliation 
standard  would  still  allow  a  company  to  |)rohibit 
a  diref:tor  whose  affiliations  "impair  the  director's 
judgimait"  as  a  member  of  the  committee. 
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affiliation  .standard  is  consi.stcnit  with 
Sections  (ijhjj.'i)  and  lOC  under  the  Act. 
tlie  Commission  notes  that  IfX’s 
propo.sal  nuiuires  a  com])any’s  hoard,  in 
.selecting  com])ensation  committee 
meml)(;rs,  to  consider  wheth(!r  anv  such 
affiliation  would  impair  a  director’s 
judgment  as  a  memher  of  the 
com])ensation  committee.  We  believe 
that  this  should  give  com])anies  tlu; 
flexibility  to  assess  whether  a  director 
who  is  an  affiliate,  including  a 
significant  shareholder,  should  or 
should  not  serve  on  the  com])anv’s 
compensation  committee,  depending  on 
the  director's  jjarticular  affiliations  with 
the  company. 

As  to  consideration  by  I3X  of  whether 
it  should  adopt  any  additional  relevant 
indejjendence  factors,  the  Exchange 
stated  that  it  reviewed  its  rules  in  the 
light  of  Rule  lOC-1,  hut  concluded  that 
its  existing  rules  together  with  its 
])ropo.sed  rules  are  sufficient  to  ensure 
committee  memher  indejjendence.  The 
Commission  believes  that,  through  this 
review,  the  Exchange  has  complied  with 
the  requirement  that  it  consider  relevant 
factors,  including,  hut  not  limited  to,  the 
Fees  and  Affiliation  Factors  in 
determining  its  definition  of 
independence  for  com])ensation 
committee  members. 

The  Commission  notes  that  HX 
discussed  in  its  ])ro])osal  why  it  did  not 
include,  .s])ecifically,  personal  and 
business  relationships  as  a  factor.  BX 
cites  its  .standards  for  Independent 
Directors,  generallv,  which  recjuire  the 
hoard  of  directors  of  a  listed  issuer  to 
make  an  affirmative  determination  that 
each  such  director  has  no  relationship 
that,  in  the  o])inion  of  the  hoard,  would 
interfere  with  the  exercise  of 
indejjendent  judgment  in  carrying  out 
the  responsibilities  of  a  director.'  All 
compensation  committee  members  mu.st 
meet  the  general  independence 
.standards  under  BX’s  rules  in  addition 
to  the  two  new  criteria  being  adopted 
h(!rein.  The  Commission  therefore 
expects  that  boards,  in  fulfilling  their 
obligations,  will  ajqjly  this  .standard  to 
each  such  director’s  individual 
re.s])on.sil)ilitie.s  as  a  hoard  memher, 
including  specific  committee 
memberships  such  as  the  compensation 
committee.  The  Commission  further 
notes  that  compliance  with  BX’s  rules 
and  the  provision  noted  above  would 
demand  that  a  hoard  consider  per.sonal 
and  business  relationships  and  ndated 
jjarty  transactions,  among  other  factors 
that  may  be  relevant,  when  evaluating 
the  independence  of  com])en.sation 


Itx  Hull!  .S{i05(a)(2). 


committee  memhers  and.  for  that  matter, 
all  lndej)endent  Directors  on  the  hoard. 

BX  pro])o.ses  that  the  ‘‘Excej)lional 
and  Limited  (arcum.stances”  provision 
in  its  current  ruhxs,  which  allows  one 
director  who  fails  to  meet  the 
Exchange’s  lnde])(!ndent  Director 
definition  to  serve;  on  a  compensation 
committee;  uneler  e;e;rtain  exenelitieens, 
apply  te)  the;  e;nhane:eel  inelepenelence 
stanelarels  elisem.sseel  aheeve;  that  the; 
Exe:hange;  is  aele)])ting  te;  exemply  with 
Rule;  lOC-1.  The  Commission  helie;ve;,s 
that  the  di.se;re;tie)n  grantee!  te;  e;ae:h 
e;xe:hange;  by  Ride;  1 0(^-1,  generallv,  te; 
eletermine;  the;  inelepe;nelene:e  stanelarels 
it  aeleipts  te)  exnnply  with  the  Rule 
ine:luele;.s  the  le;e;way  to  e:arve  out 
exe:e])tie)n,s  to  thexse  stanelarels,  as  long  as 
they  tire  e;onsi.stent  with  the  Ae;t.  BX  also 
e;ite;.s,  in  justifying  the  e;xe;ej)tie)n,  the 
jn  eivision  of  Rule;  1()C-1  that  |)ermits  an 
exe;hange  to  e;xem])t  a  particular 
relatiemshi])  with  ri;.spe;e:t  te)  memhers  e)f 
the  e:omj)e;n,satie)n  ce)mmitte;e;  as  the; 
exe’.hange;  eie;te;rmine;.s  is  appropriate, 
taking  into  exensieleration  the;  size  of  an 
i.ssue;r  anel  any  e)the;r  re;le;vant  factors.  In 
this  re;spe;e:t,  BX  .state;s  that  the;  fle;xil)ilitv 
afforeleel  by  the  e;xi:e;ptie)n  is  j)artie:ularly 
important  for  a  smaller  e;e)mpanv. 

Moreover,  the;  Ce)mmi.ssie)n  approveel 
as  e:onsi.stent  with  the  Ae:t  the  same; 
e;xe:e;ptie)n  anel  e;e)ne:e;])t  in  the;  e;e)nte;xt  e)f 
BX’s  eairrent  rule;.s  re;e|uiring  eae:h 
memher  of  a  e;e)m])e;n.satie)n  e:e)mmitte;e;  te) 
he;  an  lnele;])e;nelent  Dire;e;te)r  uneler 
Exe:hange;  Rule;  .')()().')(a)(2),  as  well  in  the; 
e:e)nte;xt  of  the;  inele;peneie;ne;e; 
re;eiuire;me;nt.s  feer  nominations 
exemmittees  anel  auelit  ce)mmitte;e;.s. 
Although  the;  aelelitional  inele;])e;nele;ne:e 
stanelarels  requireel  by  Rule  lOA-3  fe)r 
auelit  ce)mmitte;e;.s  are;  not  subject  to  this 
e;xe:e;j)tie)n.  the;  Ceemmissiem  ne)tes  that 
Rule  lOC-l  grants  exchanges  more 
elise:re;tie)n  than  Rule;  l()A-3  when 
consielering  inde])e;nelene;e  stanelarels  feer 
compensation  ce)mmitte;e  memheership. 
The  Commissieen  alse)  ne)te;.s  that  a 
memher  appeeinteel  unele;r  the 
Exe:e;ptie)nal  anel  Limiteel  Cire;um.stane:es 
provisie)!)  may  ne)t  serve;  leenger  than  twe) 
years.  As  BX  ne)te;.s,  the;  aelelitional 
e:hange  to  alle)w  a  e;e)mpany  te)  rely  on 
the  e;xe:e;ptie)n  lor  a  ne)n-lnelepe;nele;nt 
Dire;e:te)r  who  is  a  family  memher  of  a 
ne)n-e;xee:utive;  employee  e)f  the 
e:e)m])any — whie:h  the  Exe:hange  is 
pre)po.sing  to  aele)pt  with  resj)e;e:t  to  the 
Exe:e;ptie)nal  anel  Limiteel  (]ire:um.stances 
j)re)vi.sie)ns  in  both  its  ex)m])e;nsation  anel 
auelit  e;e)mmitte;e  rule;.s — has  alre;aely 
been  apj)re)ve;et  by  the;  (xemmission  fe)r 
the  Naselae]  market  as  an  allowanex;  in 
the;  exerporate  governanex;  listing 
stanelarels  of  that  exchange  feer  both 


types  of  ex)mmitte;e;s.' ' '  The 
Ceanmission  theirefore  finels  that 
apj)lying  this  adelitieenal  e;hange  in  the; 

BX  rules  feer  be)th  ce)mmitte;es  is 
exensistent  with  Se;e;tie)n  ()(!))(.')). 

B.  Aiithoritv  of  (JonmiUtaes  to  Hatain 
Componsotion  Advisors;  Fundin<>:  and 
Indopondonco  of  Componsation 
Advisors  and  Factors 

As  eliscusseel  abeeve,  BX  j)re)pe).se;s  te) 
set  fe)rth  explicitly  in  its  rule;.s  the; 
re;e|uire;ment.s  of  Rule  lOC-l  re;gareling  a 
ex)mj)e;nsatie)n  ex)mmitte;e’s  aiithoritv  to 
retain  exmipeinsation  advi.sers.  its 
responsibilities  with  res])ee:t  to  sue:h 
aelvisers,  anel  the  listeel  exmipanv’s 
eibligatiem  te)  j)re)viele;  appropriate; 
funeling  lor  payment  of  reasonable 
ex)mpen.satie)n  to  a  e;ompensatie)n 
aelvise;r  retaine;el  by  the;  committeie.  ' As 
such,  the;  Ce)mmi.ssie)n  believeis  these 
ja  eevisions  me;e;t  the  manelate  of  Rule 
1()C-1  anel  are;  e;e)nsistent  with  the  Ae;t. 

As  eliscu.sseel  aheeve,  the  ])rope).seel  rule 
e:hange;  re;(piire;s  the;  ex)mpe;n.satie)n 
ex)mmitte;e;  e)f  a  listeel  exempanv  te) 
ex)nsieler  the;  six  faeitors  relating  to 
inelepenelenex;  that  are;  eauune;rate;el  in 
the;  ])re)po.sal  betbre  se;le;e:ting  a 
exempensation  ex)nsultant,  le;gal  ex)unse;l 
or  e)the;r  aelviser  te)  the;  ex)mpe;nsatie)n 
ex)mmitte;e;.  The;  Ce)mmi.ssie)n  be;lie;ve;.s 
that  this  pre)vi.sie)n  is  exensistent  with 
Rule  lOC-1  anel  Se;e:tie)n  ()(!))(.'))  of  the; 
Ae:t. 

The;  Ce)mmi.ssie)n  note;.s  that  Rule;  lOC- 
1  ine;luele;.s  an  instrue:tie)n  that 
spe;e;ifie;ally  re;e|uire;.sa  ex)m])e;n.satie)n 
ex)mmitte;e;  te)  ex)niluct  the  inelepenelenex; 
as.se;.ssme;nl  with  res])e;e:t  to  “any 
exmqeensation  exensultant.  le;gal  ex)un.sel 
e)r  other  aelviser  that  provieles  aelviex;  to 
the;  ex)m])en.satie)n  ce)mmitte;e;,  eether  than 


' ' '  Nasdiui's  ruins  tlio  iiKhtpundunco  of 

aiidil.  nominations,  and  coinponsalion  coinmillou 
ininnlHirs  liav(;  indudod  an  allowancu  lor 
Excuptional  and  Liinilod  (arcumstanens  wlion  a 
momhor  coasos  to  la;  indiipondimt  sinci;  2tK);i.  .SV.-o 
.S(!(:nriti(;s  lv\(:han»i!  Act  Roloaso  Nt).  4K74.'i 
(NovomlHM’ 4.  2l)t)X).  liK  FK  (i41.')4  (Nov(Mnl)(!r  12. 
2()l):i).  (Till!  allowanci!  did  not  apply  to  tho  audit 
committui!  standards  rotpurud  liv  Rulo  l()A-3.  Sim 
ill.)  In  |uni:  21)12.  wlion  Nasda(|  ammidod  its  ruins 
to  allow  till!  provision  to  lin  usnd  wlinii  a  laniilv 
mnmlinr  of  tlin  dirnclor  is  an  nmplovnn  of  llin 
coiiijianv.  as  loii”  as  tlin  family  mnmlinr  is  not  an 
nxncutivn  offienr.  sim  siiprii  notn  48.  tlin  clianpn  was 
niailn  to  tlin  ruins  for  i:oni|)nnsation  committnns  in 
tanilnm  with  tlin  similar  i:lianf;n  for  tlin  otiinr  two 
committnns  and  tlin  (iommi.ssion  foimil  tlinsn 
clian^ns  coiisistnnt  with  .Snetion  li(l))(ri)  of  tlin  Act. 
Till!  (Commission  notes  that,  whnn  Nasdai|  rnc.nntly 
pro|iosi!d  additional  indnpnndnncn  standards  for 
com|)nnsation  committnns  to  coniplv  with  Ruin 
1()(C-1.  it  proposnd  to  nxtnnd  tlin  Rxcn|)tionai  and 
l.iniitnd  (Circumstanens  allowancn.  including  tlin 
chaiiai!  rngardiiif;  family  mnmhnrs  of  non-nxnciitivn 
offienrs.  to  tlin  nnw  rni|uirnmnnts. 

"-Till! ('.ommission  notns  that,  in  Amnndmnnt 
No.  1.  H.X  rnvisnd  its  |)ro|)o.snd  rulntnxt  to  snt  forth 
tlinsn  rnciuirnmnnts  in  full. 
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in-house  counsel,”  "■*  and  tluis  itKjuires 
an  iudejieudeuce  assessment  with 
mspect  to  regular  outside  legal  couu.sel. 
To  avoid  any  couiusiou,  HX,  in 
Ameudiueut  No.  1.  added  ruh;  text  that 
reflects  this  instruction  in  its  own 
rules.’ 

In  aj)j)roviug  this  aspect  of  the 
propo.sal,  the  (unumissiou  notes  that 
coin])liauce  with  the;  rule  recpiires  an 
iu(lei)eiuleuce  as.sessiueut  of  any 
couij)eusatiou  consultant,  legal  couu.sel. 
or  other  adviser  that  provides  advice  to 
the  coiu])eusatiou  committee,  and  is  not 
limited  to  advice  concerning  executive 
compensation.  However.  I3X  has 
])ropo.sed.  in  Amendment  No.  1.  to  add 
language  to  the  ])rovision  regarding  the 
independence  ass(;.ssment  of 
compensation  advisers  to  .state  that 
the  compensation  committee  is  not 
r(!(]uired  to  conduct  an  independence 
assessment  for  a  comi)ensation  adviser 
that  acts  in  a  role  limited  to  the 
following  activities  for  which  no 
disclosure  is  required  under  Item 
4()7(e)(3)(iii)  of  Regulation  S-K:  (a) 
Consulting  on  any  hroad-hased  ])lan  that 
does  not  discriminate  in  scope,  terms,  or 
oi)eration,  in  favor  of  ex(;cntive  officers 
or  directors  of  the  company,  and  that  is 
available  generallv  to  all  salaried 
emi)love(!s:  and/or  (h)  providing 
information  that  either  is  not 
customized  for  a  j)articular  issuer  or  that 
is  customized  based  on  parameters  that 
are  not  developed  by  the  adviser,  and 
about  which  the  adviser  does  not 
jmwide  advice.  13X  .states  that  this 
exce])tion  is  based  on  Item  4()7(e)(3)(iii) 
of  Regulation  S-K.  which  jjrovides  a 
limited  exception  to  the  Commi.ssion’s 
riupiirement  for  a  registrant  to  disclose 
any  role  of  comjiensation  consultants  in 
determining  or  recommending  the 
amount  and  form  of  a  regi.strant’s 
executive  and  director  compen.sation. ' 

I’he  Commission  views  BX’s  pro])o.sed 
(!Xcei)tion  as  reasonable,  as  the 
C.ommission  determined,  when 
adoj)ting  the  compensation  consultant 
disclosure  recpiirements  in  Item 
4()7(e)(3)(iii),  that  the  two  excepted 
categories  of  advice  do  not  raise  conflict 
of  interest  concerns."'  The  Commission 

"  ‘  .S(?c  Inslruclidii  to  pani^riipli  (i))(4)  ol  Kuli; 
lOC-l. 

"■*  .siipm  note!  .^4  anil  a(:(:oinpanvin}<  toxt. 

.Sfc  i)r(i|Misi!(l  Ruli!  .a()0.a((l){;t),  as  ainoiuloil  hv 
Ainoiulniont  No.  1 . 

'"•.Soc  17  Cl  K  22<).4()7(i!)(:i)(iii). 

"^.Soc  I’roxv  Disclosuri!  I'jihancoinonts. 
.Soiairitios  Act  Koloaso  No.  <108(1  (Doi:.  1(1.  200(1).  74 
I'R  (>8:i:i4  (Dim;.  23.  200(1).  at  08348  (  -Wo  an; 
porsuadial  by  coinmontors  wlio  notiul  tliat  surveys 
that  provide  giaieral  iniorination  re^ardin}*  tlie  Ibrin 
and  amount  oi Compensation  tvpieallv  paid  to 
exeeutive  olTieers  and  directors  witliin  a  |)articular 
indnstrv  }>enerallv  do  not  raise  the  potential 


also  made  similar  findings  when  it 
noted  it  was  contintiing  such  exceptions 
in  the  Rule  1()C-1  Ado|)ting  Relea.se. 
inclitding  exctqiting  stich  roles  from  the 
new  conflict  of  interest  di.sclo.sure  rule 
retptired  to  imjilement  Section 
l()C{c)(2).  The  Commission  iilso  believes 
that  the  exception  should  iillay  .some  of 
the  concerns  nii.sed  by  the  commenters 
on  other  filings  regarding  the  scope  of 
the  independence  iissessment 
retiuirement.  ’ Based  on  the  above,  the 
Commission  believes  the.se  limited 
exceptions  are  consi.stent  with  the 
investor  protection  provisions  of 
Section  (i(h)(.'5)  of  the  Act. 

As  already  discu.ssed.  nothing  in  the 
pro|)o,sed  rule  jirevents  a  comjiensation 
committee  from  selecting  any  advi.ser 
that  it  prefers,  including  ones  that  are 
not  independent,  after  considering  the 
six  factors.  In  this  regard,  the 
Commission  notes  that,  in  Amendment 
No.  1.  BX  added  specific  rule  language 
to  tdarify,  among  other  things,  that  the 
rule  does  not  reipiire  a  compensation 
adviser  to  he  independent,  only  that  the 
compen.sation  committee  must  consider 
the  six  independence  factors  before 
selecting  or  receiving  advice  from  a 
comjiensation  adviser.' 

As  previously  stated  by  the 
Commission  in  adopting  Rule  1()(^-1. 
the  reipiirement  that  compensation 
committees  consider  the  independence 
of  jKitential  compensation  advisers 
before  thev  are  .selected  should  helj) 
assure  that  conqiensation  committees  of 
affected  li.sted  com|)anies  are  better 
informed  about  potential  conflicts, 
which  could  reduce  the  likelihood  that 
they  are  unknowingly  influenced  by 
conflicted  compensation  advisers.'-" 

The  changes  to  BX’s  rules  on 
compen.sation  advi.sers  should  therefore 
benefit  investors  in  BX  listed  comjjanies 
and  are  consistent  with  the 
recpiirements  in  Section  8(h)(.'i)  of  the 
Act  that  rules  of  the  exchange  further 
investor  protection  and  the  public 
interest. 

Finally,  one  commenter  on  the 
suhstantiallv  similar  projjosal  relating  to 
the  Rule  lOC-l  requirements  submitted 
by  Nasda{| '-'  retjuested  guidance  “on 
how  often  tlu;  nKpiired  indejKmdence 
assessment  .should  occur.”  This 
commenter  oh.served  that  it  “will  he 
extremely  hnrdensome  and  disnq)tive  if 
l)rior  to  each  compensation  committee 

ciinllicis  1)1  inlorvsl  thnl  tho  ainonilinonts  an; 
intondad  to  addrass."). 

'  .S’aa  Nasdaii  Approval  Ordar  and  NYSR 
A|)proval  Ordar.  siipni  nola  .S. 

' '''  .S’aa  suprii  notas  .Sti-.SS  and  aa(:oin|>anving  taxi. 

.S'aa  Rula  1()(;-1  Adoptin<>  Ralaasa.  supra  nota 

<1. 

.S’aa  Nasdai]  Approval  Ordar.  supra  nota  5. 

Sua  id. 


meeting,  the  committee  had  to  conduct 
a  new  assessment.”  'I’he  (Commission 
antici])ates  that  compensation 
committ(!es  will  condtict  such  tin 
independence  assessment  at  htast 
imnually.'--’ 

(/.  Application  to  Snuillcr  Hcporling 
Companies 

The  (Commission  believes  that  the 
rtHiuirement  for  Smaller  Re])orting 
(Com]);uiies,  like  all  other  listed 
conqnmies,  to  have  a  compensation 
committee,  composed  solely  of 
Independent  Directors,  with  at  letist  two 
members  is  nutsonahle  and  consistent 
with  the  inotection  of  investors.  The 
(Commission  notes  that  BX’s  rules  for 
compensation  committees  have  not 
made  a  distinction  for  .Smaller 
Re])orting  (Companies  in  the  past. 
However,  consistent  with  the  exemj)tion 
of  Smaller  Re])orting  Comininies  from 
Rule  1()(C-1,  the  Exchange  has  decided 
not  to  recjuire  Smaller  Rej)orting 
(Companies  to  meet  its  propo.sed  new 
inde])endence  recpiirements  as  to 
com]jensatorv  fees  and  affiliation  as 
well  as  the  reipiirements  concerning 
compensat  ion  advisers. 

BX  will  also  recpiire  a  .Smaller 
Reporting  (Company  to  adojit  a  formal 
written  comjKinsation  committee  charter 
or  hoard  resolution  that  .s]K;cifie.s  the 
com])ensat ion  committee's 
responsibilities  and  authority,  hut  the 
conqiany  will  not  he  reipiired  to  review 
and  reassess  the  adeijuacy  of  the  charter 
or  hoard  re.solution  on  an  annual  basis. 
This  is  different  from  the  rides  for  other 
li.sted  companies,  which  will  be 
reipiired  to  include  the  committee’s 
responsibilities  and  authority 
siiecifically  in  a  formal  written  charter 
and  to  review  the  charter’s  adeipiacy  on 
an  annual  basis. 

The  ("Commission  believes  that  the.se 
provisions  are  consi.stent  with  the  Act 
and  do  not  unfairly  discriminate 
between  issuers.  The  (Connni.ssion 
believes  that,  for  similar  reasons  to 
tho.se  for  which  .Smaller  Reporting 
Conijianies  are  exemjited  from  the  Rule 
1()(C-1  reipiirements,  it  makes  .sense  for 
BX  to  jnovide  some  flexibility  to 
.Smaller  Reporting  Comjianies  regarding 
whether  the  compensation  committee’s 
responsibilities  should  be  set  forth  in  a 
formal  charter  or  through  board 
resolution.  Further,  because  a  .Smaller 
Reporting  (Conqiany  does  not  need  to 
include  in  its  cliarter  or  board  resolution 
the  additional  provisions  regarding 
compensation  advisers  that  BX  is 
requiring  all  other  listed  comjianies  to 

Suu  id. 
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incliKlo  to  comply  vvitli  Rule  lOC-l,'-^ 
and  in  view  ol  the  potential  additional 
costs  of  an  annual  nndew,  it  is 
nia.sonahle  not  to  recpure  a  .Smaller 
Re])orting  Ciompany  to  c;ondnct  an 
annual  assessment  of  its  charter  or 
l)oard  resolution. 

IX  Opporliinitv  to  Cuw  Dofocts 

Rule  lOti-l  requires  the  rules  of  an 
exchange  to  ])rovide  for  ap])ro])riale 
])rocednres  for  a  li.sted  issuer  to  have  a 
reasonable  o])porlnnity  to  cure  any 
defects  that  would  he  the  basis  for  the 
exchange,  under  Rule  1 0(1-1 ,  to  prohibit 
the  issuer’s  listing.  Rule  10(1-1  also 
specifies  that,  with  respect  to  the 
independence  standards  adopted  in 
accordance  with  the  requirements  of  the 
Rule,  an  exchange  may  provide  a  cure 
period  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
member  to  he  no  longer  independent. 

The  Commission  notes  that  the  cure 
jjeriod  that  13X  ])ro]jo.ses  for  com])anies 
that  fail  to  comjdy  with  the  enhanced 
inde])(;ndence  nupdrements  designed  to 
comj)ly  with  Rule  lOC-1  is  not  exactly 
the  same  as  the  cure  period  that  the 
Rule  sets  forth  as  an  option.'-'’  The  BX 
propo.sal  adds  the  j)roviso  that,  if  the 
annual  shareholders  meeting  occurs  no 
later  than  180  days  following  the  event 
that  caiKsed  the  nonconq)liance,  the 
conqjany  in.stead  has  180  days  from  the 
event  to  regain  compliance. 

The  Commission  hcdieves  that, 
although  the  cure  j)eriod  proposed  by 
BX  gives  a  company  more  leeway  in 
certain  circumstances  than  the  cure 
period  suggested  under  Rule  lOC-1,  the 
accommodation  is  fair  and  reasonable. 
As  a  general  matter,  it  allows  all 
companies  at  least  180  days  to  cure 
uoncompliance.  To  give  a  specific 
example,  the  projjosal  would  afford  a 
company  additional  time  to  coiuplv, 
than  tin;  Rule  lOC-1  option,  where  a 
member  of  the  comirensation  committee 
cea.ses  to  he  inde])endent  two  weeks 
before  the  company’s  next  annual 
meeting.  The  Ciommission  fnrtluir  notes 
BX  already  has  a  similar  cure  pcuiod 


'-■’As  discussed  supra  nolos  ()4-(ir)  and 
accompanying  text,  the  charter  or  hoard  resolution 
oi'a  .Smaller  Kfiporliii”  Company  will  not  he 
re{|nired  to  include,  likt!  the  charters  ol  Other  list(!d 
companies,  a  ”rnnt  of  authority  to  the  committee  to 
riitain  comptmsation  advisers,  a  r(!(pnn,‘m(mt  that 
the  com|)auy  fund  such  advisers,  and  a  retpiirement 
that  the  committee  consichu’  indepimdence  factors 
hiddre  selecting  such  advisers,  hecausi;  .Smaller 
Re|)orting  Com|)auies  an;  not  subject  to  these 
retpuremeuts. 

Sai!  supra  notes  42-44  anti  accom|)anving  text. 


with  rosjjcct  to  other  BX  corporate 
governance  requirements. 

The  (iommission  notes  that  Rule  KKi- 
1  retjuires  that  an  exclumge  provide  a 
comjiany  an  opjiortunity  to  cure  anv 
defects  in  complitmce  with  any  of  the 
new  re(|nin!ments.  The  (lonnni.ssion 
believes  that  BX’s  general  due  process 
))rocednres  for  the  delisting  of 
comj)anies  that  are  out  of  comjdiance 
with  the  Exchange’s  rules  satisfy  this 
reciuirement. In  particular,  BX’s  rules 
|)rovide  that,  unless  continued  li.sting  of 
the  company  raises  a  pidilic  interest 
concern,  when  a  company  is  deficient  in 
com])liance  with,  among  other  rules. 

Rule  .‘jOO.'i,  which  includes  the 
Exchange’s  standards  for  compensation 
committees,  the  listed  conqiany  may 
submit  a  plan  for  com])liance.  The  rules 
permit  the  Exchange’s  staff  to  extend  the 
deadline  for  regaining  compliance, 
under  estahli.shed  parameters,  and,  if 
the  comjumy  does  not  regain 
compliance  within  the  time  period 
provided  by  all  a])j)licahle  .staff 
extension.s — at  which  point  the  staff  will 
immediately  issm;  a  determination 
indicating  the  date  on  which  the 
com])any’s  securities  will  he 
suspended — a  com])anv  can  still  reejuest 
review  by  a  hearings  panel. 

The  (Commission  believes  that  these 
general  j)rocedures  for  companies  out  of 
compliance;  with  li.sting  rc:(pnrements. 
in  addition  to  the  particular  cure; 
provisions  for  failing  to  m(;et  the  n(;w 
independence  standards,  adecpiately 
meet  the  mandate  of  Rule  1()(C-1  and 
also  are  consistent  with  investor 
])rotection  and  the  public  interc;st  since 
they  give  a  company  a  reasonable  time 
period  to  cure  non-c;om])liance  with 
these  important  r(;(iinrem(;nts  before 
they  will  he  delisted. 

E.  Exoinptions 

As  discussed  above,  as.sc;t-hacked 
i.ssuers  and  other  jjassive  issiu;rs, 
limited  partnershij)s,  and  registered 
managenu;nt  investment  companies  are 
ex(anj)t  from  BX’s  existing  rules  relating 
to  comi)ensation.  and  BX  proposes  to 
extend  the  exem])tions  for  these  entiti(;s 
to  the  new  r(;qnir(;ments  of  the  projicxsed 
rule;  change,  'rhe  (Commission  notes  that 
Rule  lOG-1  allows  exchanges  to  exemj)t 
from  the  listing  rules  adopted  pursuant 
to  Rule  1()(C-1  certain  c:ategori(;s  of 
issu(;rs,  as  the  national  s(;(airiti(;s 


Sau  supra  nulu  42.  Tlu!  oxistiug  iiud  |)roi)i)si!(l 
euro  provisiuus  in  HX’s  nilos  mirror  similar 
accommodations  in  Nasda(|'.s  rulos  lor  i.ssums  that 
los(!  an  iiidopoudont  diniclor  or  audit  commitUu! 
imanlMM'.  Sot:  .SiMairilios  Kxchango  Act  K(!loa.so  No. 
.54421  (.So|)tomhor  1 1. 2(l()(i).  71  KK  .'j4(i‘m 
(.Soplomhor  IK.  21K)())  ((Commission  apjiroval  ol  l''ilo 
No.  .SK-NA.SnAQ-2()(M>-(n  1). 

.S'oo.  genarally.  BX  Kulo  .5K1(). 


exchange  determiners  is  ajijiropriate. 

3’he  (Commission  believes  that,  given  the 
specific  characteristics  of  the 
aforementioned  tvpes  of  i.ssuers,'^"  it  is 
reasonable  and  consistent  with  Section 
()(h)(.'i)  of  the  Act  for  the  Exchange  to 
exempt  them  from  the  new 
recpiirements.  .Similarly,  the  specific 
characteristics  of  cooperatives  and 
controlled  companies  make  it 
rea.sonahle  for  BX  to  adopt  the  propos(;d 
exemptions  for  these  entities.'-'"  I’lie 
fCommi.ssion  notes,  in  addition,  that 
other  exchanges  ahead v  have 
exemjitions  for  these  kinds  of  issuers.'-'' 
.Specifically  with  regard  to  BX’s 
proposed  exemption  for  nigistered 
management  investment  companies,  the 
Commission  not(;s  that,  although  Rule 
10(C-1  exempts  certain  entities, 
including  registered  open-end 
management  investment  companies, 
from  the  enhanced  independence 
requirements  for  members  of 
comjiensation  committees,  it  does  not 
exjilicitly  exemjit  other  typ(;s  of 
registered  management  investment 
comjianies,  including  closed-end  funds, 
from  any  of  the  recpiirements  of  Rule 
lOCi-l.  iinder  the  BX  jiroposal,  both 
clo.sed-end  and  open-end  funds  would 
he  exem])t  from  all  the  requirements  of 
the  rule. 

riie  Ciommission  believes  that  it  is 
rea.sonahle  to  extend  its  exemption  to  all 
registered  investment  compani(;s, 
including  closed-end  funds,  hecau.se  the 
InvestiiKint  (Company  Act  of  1940 
already  assigns  important  duties  of 
investment  company  governance,  such 
as  a])proval  of  the  investment  advisorv 
contract,  to  independent  directors,  and 
because  such  entities  were  alreadv 
generally  exenqjt  from  BX’s  existing 
compensation  committee  requirements. 
Idle  Commission  notes  that  almost  all 
registered  investment  com})anies  do  not 
employ  executives  or  employees  or  have 
compensation  committees. 

The  Commission  notes  that  BX 
proposes,  however,  to  amend  its  current 
rule  for  foreign  private  issuers,  which 
allows  such  issuers  to  follow  their  home 
country  practice  in  lien  of  the 


'-"TIu!  (lumiuissiou  iiolus,  luui'uovur.  Ihiil,  in  llui 
citso  ot  linut(!(l  i)iuliu!rshi|)s  and  opun-uud 
n!^isl(!i'(!d  uiaua<'(Miunil  inv>!stin(n)l  coiniianiu.s.  Kuh: 
10(1-1  il.sidt  providus  uxianpliuns  from  tho 
indoponduncu  riifiutromonls  of  thu  Kid(!. 

'  Saa  supra  .Sitclion  II. 15.4. 

'■'"Tho  (Commission  nolos  that  controllod 
companios  aro  providod  an  automatic  oxianplion 
from  tho  ap|)lication  of  tho  onlinKv  of  Rulo  10(1- 
1  hv  Rulo  1()(C-t(hl(.5).  Th(!  additional  BX 
provisions  riuiuiriu^  listiKl  compani(!S  to  havo  a 
two-momhm'  compimsatioii  committ(!o  and  a  writtem 
commilloo  chartor.  will,  of  courso.  not  apply  to  tho 
oxom|)lod  ontilios.  which  arocurronlly  nKpiirod  to 
havo  noithor  a  compon.salion  commilloo  nor  tin; 
Allornativo  Oidion. 

""  Sou  supra  noU;  72. 
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Kxchango's  standards  regarding  a 
company's  compensation  decision¬ 
making  process.  The  curnml  rule 
includes  tlie  jiroviso  that  the  issuer 
must  di.sclose  its  reliaiKu;  on  the 
exemption.  BX  j)roposes  to  conform  its 
rules  in  this  regard  with  the  provision 
of  Rule  10(i-l  piu'inittinga  fonngn 
|)rivate  issuer  to  follow  home  country 
practice  only  when  it  meets  the 
additional  condition  that  tin?  issuer 
disclose  the  rea.sons  why  it  does  not 
have  an  independent  compensation 
committee. 

F.  Transition  to  the  Now  Uulos  for 
('.ompanios  Listod  as  oftho  Effoctivo 
Date 

The  (Commission  believes  that  the 
deadlines  for  comj)liance  with  the 
j)roposars  various  provisions  are 
rea.sonahle  and  should  afford  companies 
that  may  he  listed  on  BX  as  of  the 
effective  date  adequate  time  to  make  the 
changes,  if  any.  mjcessarv  to  meet  the 
new  standards.  The  (Commission  notes 
that  the  provision  in  the  original 
pro])osal  refpiiring  companies  to  comply 
with  certain  of  the  requirements 
immediately  has  been  revi.sed  in 
Amendment  No.  1  to  allow  companies 
until  Inly  1,  2013  to  satisfy  the.se 
recpiinanents.'-*-  The  (Commi.ssion  also 
l)(!liev(;.s  that  the  revised  deadline 
proposed  in  Amendment  No.  1.  which 
gives  comj)anies  until  the  (uirlier  of  their 
first  annual  meeting  after  januarv  l.'j, 
2014,  or  October  31 . 2014.  to  comply 
with  the  remaining  |)rovisions  is  more 
clear-cut  than  the  deadline  in  the 
original  proposal  and  also  matches  the 
deadline  set  forth  by  the  New  York 
Stock  Exchange  in  its  proposed  rule 
change  to  com])ly  with  Rule  lOfC-l.’-*'* 

(/.  Phase-In  Schedules:  IPOs:  Companies 
That  Lose  Their  Exemptions:  Companies 
Transferring  From  Other  Markets 

The  Commission  believes  that  it  is 
rea.sonahle  for  BX  to  allow,  with  respcjct 
to  IPOs,  companies  emerging  from 
hankruj)tcy.  companies  ceasing  to  he 
controlled  companies,  and  companies 
transferring  from  other  markets,  the 
same  pha.se-in  schedule  for  compliance 
with  the  new  requirements  as  is 
permitted  under  its  current 
compen.sat ion-related  rules. 

The  (Commission  also  believes  that  the 
phase-in  .schedule  for  companies  that 
cease  to  lx;  Smaller  Rejiorting 
(Companies,  as  revised  in  Amendment 
No.  1,  affords  such  companies  ample 
time  to  come  into  coinjiliance  with  the 


Stu‘  siipni  nolos  73-74  lor  llio  provisions  to 
wliich  tlio  n(!\v  Iriiiisition  diito  iipplios. 

' .Sccuritiiss  l'ixcluin};(!  .Act  Roleaso  No. 
(iBOll  (OclolHir  (I.  2012).  77  I'R  (i2.'>41  (0(:lol)or  l.S. 
2012)  (Nolicooil’ile  No.  .SR-NY.Si:-2012-4!l). 


full  panoply  of  rules  that  ajijily  to  other 
comjianies.  In  the  (Commission’s  view, 
the  revised  schedule  also  offers  such 
companies  more  clarity  in  determining 
when  they  will  he  subject  to  the 
heightened  reiiuirements. 

IV.  Af:celerated  Approval  of 
Amendment  No.  1  to  the  Pro|iosed  Rule 
(Change 

The  (Commission  finds  good  cause, 
pursuant  to  Section  l‘)(l))(2)  of  the 
Act,'  for  approving  the  propo.sed  rule 
change,  as  modified  by  Amendment  No. 
1,  prior  to  the  3()th  day  after  the  date  of 
inihlication  of  notice  in  the  Federal 
Register.  The  change  made  to  the 
jiroposal  by  Amendment  No.  1  to  set 
forth  in  detail  the  reipiirements  of  Rule 
1()(C-1(I))(2H4)  explicitly  in  the 
Exchange's  rules,  rather  than 
incorjiorating  these  details  by  referimce 
as  in  the  original  jiroposal, is  not  a 
substantive  one  and  merely  codifies  the 
original  intent  of  that  provision. 
Moreover,  the  t;hange  im])roves  the 
projiosal  he{;ause  it  brings  together  the 
full  set  of  the  Exchange’s  rules  on 
compen.sation  committees  in  one  place, 
thereby  easing  compliance  for  listed 
companies  and  heiuifiting  inve.stors 
.seeking  an  understanding  of  an  issuer’s 
obligations  with  regard  to  determining 
executive  comj)ensation. 

The  change  made  by  Anumdment  No. 

1  to  re(|uire  companies  listed  on  BX  as 
of  the  effective  date  of  the  proposal  to 
com|)ly  with  certain  of  the  new  rules  hv 
July  1, 2013  rather  than  immediately,  as 
originally  proj)osed,""‘  rea.sonahly 
affords  companies  mon;  time  to  take  the 
steps  nece.s.sary  for  com])liance.  The 
change  to  require  such  companies  to 
comj)ly  with  the  remaining  j)rovisions 
by  the  earlier  of  their  fir.st  annual 
meeting  after  January  Tl,  2014,  or 
October  31,  2014,  rather  than  by  tlie 
deadline  originally  j)roj)osed,'-*7  still 
allows  ample  time  for  companies  to 
adjust  to  the  new  rules,  and  accords 
with  the  deadline  set  by  NYSE  in  its 
l)ro])osed  rnle  change  to  comply  with 
Rule  lOO-l,  which  was  published  at  the 
.same  time  as  the  BX  propo.sal. 


l.S  IK.S.C.  7H.s(l))(2). 

'  *"■  .SV,T‘  siipid  iKilo  40  ;in(l  acconipiiiiyinj’  taxi. 

'■"•Sof  stipm  niilc!  77  and  ancdinpanyinj’  li!Xt. 

' St!<!  siijmi  nolo  K1  and  accoinpanving  loxl. 

‘™'I'ln!  Connnission  rocoivod  ono  coinnunit  lolt(!r 
ndating  to  this  provision  in  IIk;  N^'.SI'i  proposal,  in 
winch  Iho  connn(nil(;r  sup])orlod  this  transition 
piM'iod  lor  compliance!  with  llu!  mnv  coinpccn.salion 
coinniillcH!  ind(!|>ond(!nco  .standards  hot  hciliovcxl 
that  a  longer  |)(!riod  shonid  hc!  providexi  to 
iinplonu!nl  Iho  olhor  listing  standards  that  NY.Sl'i 
proposc'd.  .S’c.'f!  I.ottor  to  Rli/ahcOh  M.  Mnrphv. 
.Socrolarv.  (iommission.  Iroin  Rohcirl  H.  I.ainm. 
Cihair.  .ScKairilios  Law  Oonnnilloo.  Tho  .Socaolv  of 
Corporate!  S(!cr(!lari(!S  ti  Cov(!rnanc(!  I’rolossionals. 
c;onc(!rning  Till!  No.  .SR-NY.SL-2()12-40,  dalcHl 
D(!C(!inh(!r  7.  2012. 


The  revision  made  by  Amendment 
No.  1  to  the  ])hase-in  rules  for 
comjianies  that  cease  to  he  Smaller 
Rejiorting  (lomjianies  '  establishes  it 
.schedule  that  is  easier  to  understand, 
while  .still  affording  such  comjianies 
adeijuate  time  to  come  into  comjiliance. 
The  (Commission  notes  that  the  Start 
Dale  of  the  jihase-in  jieriod  for  such  a 
comjiany  is  six  months  after  the 
Determination  Date,  and  the  comjiany  is 
given  no  less  than  another  six  months 
from  the  Start  Date  to  gain  comjiliance 
with  the  rules  from  which  it  had  been 
jireviously  exemjit.  Moreover,  with 
resjiect  to  the  enhanced  indejiendence 
standards  for  comjiensalion  committee 
memliers  (relating  to  fees  and  affiliation 
with  the  comjiany).  only  one  memlier 
mu.st  meet  these  .standards  within  six 
months  after  the  Start  Date.  The 
comjiany  is  given  nine  months  from  the 
Start  Date  (i.e.,  fifteen  months  from  the 
Determination  Date)  to  have  a  majority 
of  committee  memliers  meeting  the 
standards,  and  a  full  year  from  the  Start 
Date  (I'.e.,  eighteen  months  from  the 
Determination  Date)  to  fully  comjily 
with  the  standards. 

The  addition  by  Amendment  No.  1  of 
a  jireamhle  to  jirojiosed  Rule  .'i(i()5{d)  to 
set  forth  the  obligations  of  a  comjiany 
during  the  transition  jieriod  until  the 
new  rules  ajijily  introduces  no 
substantive  change. It  merely  mirrors 
the  instructions  in  the  jireamhle  to  the 
Snnsetting  Provisions,  jiroviding  clarity 
for  listed  comjianies. 

The  inclusion  in  Amendment  No.  1  of 
language  in  BX’s  rules  that  reejuires  a 
comjiensation  committee  to  conduct  the 
indejiendence  as.sessment  with  resjiect 
to  “any  (ximjiensation  cxinsnltant,  legal 
counsel  or  other  advi.ser  that  jirovides 
advice  to  the  compensation  committee, 
other  than  in-house  counsel’’  merely 
reflects  an  instruction  in  Rule  lOC-l 
itself.'-"  The  addition  of  further 
guidance  by  Amendment  No.  1  merely 
clarifies  that  nothing  in  the  Exchange’s 
rules  retjuires  a  comjiensation  advi.ser  to 
he  indejiendent.  only  that  the 
comjiensation  committee  consider  the 
indejiendenc;e  factors  before  .selecting  or 
receiving  advice  from  a  comjien.sation 
adviser,'-"^  ;md  is  not  a  substantive 
change. 

Amendment  No.  1  also  excluded 
advisers  that  jirovide  certciin  tyjies  of 
.services  from  the  indejiendence 
assessment. As  discussed  above,  the 
(lommi.ssion  Inis  already  determined  to 
exclude  such  advi.sers  from  the 


S(u-  siijira  iic)l(!  8!)  iiiul  iiccoiniianying  text. 
sii/mi  noti!  78. 

'■* '  Sea  supra  iioto  1 13  and  accoinpanving  text. 
Saa  supra  nolo  58  and  accoinpanying  text. 

Saa  supm  notes  58-81)  and  accomiianying  text. 


4494 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  january  22,  2013 /Notices 


(lisclosuro  roquironient  regarding 
comjiensation  advisers  in  Regulation  S- 
K  because  these  types  of  services  do  not 
raise  conflict  of  interest  concerns.  For 
all  the  reasons  di.scns.sed  above,  the 
(lonnni.ssion  finds  good  cause  to 
accelerate  apjiroval  of  the  proposed 
changes  made  by  Amendment  No.  1. 

V.  Solicitation  of  Ciommenls 

Interested  jjinsons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing  and 
whether  Amendment  No.  1  are 
consistent  with  the  Act.  (xanments  mav 
h(!  submitted  by  any  of  the  following 
methods: 

Ehct t  onic  ConnnciUs 

•  Use  the  Commission’s  Internet 
comment  form  (h1tp://ww\\'. scc.gov/ 
riilcs/sro.shtinl) ;  or 

•  Send  an  email  to  nilc- 
coinincnts@scc.gov.  Please  include  File 
Number  SR-BX-201 2-063  on  the 
subject  line. 

Paper  Comments 

•  S(!nd  ])aper  comments  in  triplicat(; 
to  Elizabeth  M.  Murjjhy.  Secretary, 
.S(u:urities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  Df] 
20540-1090. 

All  submissions  should  refer  to  File 
Number  SR-BX-201 2-063.  This  file 
uumher  should  he  inc:luded  on  the 
subject  line  if  email  is  ustul. 

'I’o  help  the  Commi.ssion  ])roc;ess  and 
review  your  comments  more  efficientlv, 
])lease  use  only  one  method.  The 
('ommi.ssion  will  post  all  comments  on 
the  (Commission's  Internet  Web  site 
[http://\v\v\v. scc.gov/rnlcs/sro.shtmI). 
Copies  of  the  suhmi.ssion,  all  suhsequent 
amendments,  all  written  statements 
with  resjKict  to  the  projjosed  rule 
change  that  are  filed  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
proposed  ride  cliange  hotween  the 
Commi.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
]nihlic  in  accordance  with  the 
jirovisions  of  5  IJ.S.C.  552,  will  he 
available  for  Weh  site  viewing  and 
jirinting  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Cojiies  of  such  filing  also 
will  he  available  for  inspection  and 
cojiying  at  the  jirincijial  office  of  BX.  All 
comments  received  will  be  posted 
without  change:  the  (Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Numher  SR-BX-2()1 2-063,  and  should 


be  submitted  on  or  before  Februarv  12, 
2013. 

V^I.  (Conclusion 

In  summary,  and  for  the  rea.sons 
discussed  in  more  detail  above,  the 
(Commission  believes  that  the  rules 
being  adopted  hy  BX.  taken  as  whole, 
should  benefit  investors  by  helping 
listed  conqianies  make  informed 
decisions  regarding  the  amount  and 
form  of  executive  comiiensation.  BX’s 
new  rules  will  helj)  to  meet  (Congress’s 
intent  that  compensation  committees 
that  are  responsible  for  .setting 
compen.sation  policy  for  executives  of 
listed  companies  consist  only  of 
independent  directors. 

BX’s  rules  also,  consi.stent  with  Rule 
lOC-1,  require  compen.sation 
committees  of  listed  companies  to 
assess  the  indejiendence  of 
comjien.sation  advisers,  taking  into 
consideration  six  specified  factors.  This 
should  helji  to  assure  that  conqiensation 
committees  of  BX-listed  conqianies  are 
better  informed  about  potential  conflicts 
when  selecting  and  receiving  advice 
from  advi.sers.  Similarlv,  the  jirovisions 
of  BX’s  standards  that  require 
conqiensation  committees  to  be  given 
the  authority  to  engage  and  oversee 
compen.sation  advisers,  and  reipiire  the 
listed  company  to  provide  for 
a])j)ropriate  funding  to  compensate  such 
advisers,  should  help  to  siqiport  the 
compensation  committee’s  role  to 
oversee  executive  compen.sation  and 
help  provide  comjiensation  committees 
with  the  resources  necessary  to  make 
better  informed  comjiensation 
decisions. 

For  the  foregoing  reasons,  the 
(kimmission  finds  that  the  proposed 
rule  change,  as  modifieil  by  Amendment 
No.  1,  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
applicahle  to  a  national  securities 
exchange,  and,  in  jiarticular,  with 
Section  6(h](5)  of  the  Act.'-*-* 

It  is  therefore  ordered,  jnirsuant  to 
Section  19(h)(2]  of  the  Act, that  the 
proposeil  rule  change,  SR-BX-2()12- 
063,  as  modified  hy  Amendment  No.  1, 
is  ajijiroved. 

For  the  (A)ininission.  hy  Ihi;  Division  of 
Trading  and  Markets,  pursuant  to  (hihigatial 
authority. 

Kevin  M.  O'Neill. 

Deputy  SecreUiry. 

It  K  Doe.  V()1 :)-()!  urn  Filed  H:4.'>  ain| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68643;  File  No.  SR-BATS- 
2012-039] 

Self-Regulatory  Organizations;  BATS 
Exchange,  Inc.;  Notice  of  Filing  of 
Amendment  Nos.  2  and  3,  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change,  as  Modified  by 
Amendment  Nos.  1,2  and  3,  To  Amend 
the  Listing  Rules  for  Compensation 
Committees  To  Comply  With  Securities 
Exchange  Act  Rule  IOC-1  and  Make 
Other  Related  Changes 

lanuary  1  1,  2013. 

I.  Introduction 

On  Septumbor  25,  2012.  BATS 
Exchango,  Inc.  (“Exchange”  or  “BATS”) 
filed  with  the  Securities  and  Exchange 
Commi.ssion  (“Commi.ssion”),  pursuant 
to  Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  '  and  Rule 
19b-4  thereunder,-  a  projio.sed  rule 
change  to  modify  the  Exchange’s  rides 
for  compen.sation  committees  of  listed 
issuers  to  complv  with  Rule  lOC-1 
under  the  7\ct  and  make  other  related 
changes.  On  October  9,  2012,  BATS 
filed  Amendment  No.  1  to  the  jiroposed 
ride  change.'*  The  jiroposed  rule  cliange, 
as  modified  by  7\mendment  No.  1,  was 
published  for  comment  in  the  Federal 
Register  on  October  15.  201 2.^  The 
(kimmi.ssion  suh.sequentlv  extended  the 
time  period  in  which  to  either  approve 
the  proposed  rule  change,  disajiprove 
the  projiosed  rule  change,  or  institute 
proceedings  to  determine  whether  to 
disapprove  the  propo.sed  rule  change,  to 
January  1 3,  2()13.''>  The  Commi.ssion 
received  no  comment  letters  on  the 
[irojio.sed  ride  change.*’  On  January  10, 
2013,  the  Exchange  filed  Amendment 
No.  2  to  the  ]iropo.sed  rule  change.^  On 


'  KS  IJ..S.(;.  7«s(l))(l). 

^17  CFR  24l).1‘)l)-4. 

‘  AiiKiiuliiKinl  No.  1  I  ho  propo.sod  rulo 

chango  in  full. 

'  See  .S(H:urilio.s  Fxohango  Act  Roloaso  No.  I>K()22 
(Oclohor  >).  2012).  77  FR  ()2.'i72  (  'Nolico"). 

'•.S’oo  .Socuritios  F.\(:hang(;  Act  Roloaso  No.  l>H:ii:i 
(Novomhisr  2K.  2012).  77  FR  71».'>:i  (DocimiiIxt  4. 
2012). 

'■1  ho  ('.ooiiiiission  nolos  that  ooininonts  woro 
r(!(:oiv(!(l  on  suhslantially  similar  jiroposals  lilod  hy 
N(!\v  York  .Stock  Kxchango.  l.I.C  and  Nasda(|  .Sloc:k 
Mark(!l  l.l.C.  Fora  synopsis  of  lhos(!  coinnuaits  .soo 
.Socuritios  fixchango  Act  Rohxiso  Nos.  OBOl  1 
(Octohor  t).  20t2)  ("N^'SK  Notico)  (Filo  No.  .SR- 
NY.SI';-20 12-40);  li«()i:t  (Octohor  0.  2012)  (••Nasda(| 
Notico")  (Filo  No.  .SR-NA.S1)AQ-201 2-100):  li«li:t!) 
(lanuarv  1 1 . 201 3).  ("NY.SF  Approval  Ordiu  "); 

()8(>40  (lanuary  1 1. 2013).  ("Na.sdati  Approval 
Ordor"). 

^In  AmondmonI  No.  2  lo  .SR-HATS-201 2-030. 
RAT.S  projiosos  to:  (1)  Add  additional  languago  to 
furthor  outlino  tho  rosi)onsihilitios  oftho 
componsation  cominittoo.  as  woll  as  to  mako  cortain 
clarifying  changos  to  tho  componsation  committ(!o's 
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januarv  11, 2013.  llio  Excliange  filed 
Aniendinent  No.  3  to  the  proposed  rule 
change.”  This  order  aj)j)roves  the 
j)ro]M).sed  rule  change,  as  inotlified  hy 
Amendment  Nos.  1, 2.  and  3  thereto,  on 
an  accelerated  basis. 

It.  Description  of  the  Proposed  Rule 
(Change 

A.  licicki’ioiind:  !hile  1 0(^-1  Un(ie;r  the 
Act 

On  March  30.  2011.  to  iinjilement 
Section  IOC  of  the  Act.  as  added  hy 
Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consimnir  Protection 
Act  of  2010  (“Dodd-Frank  Act”).”  the 
Commi.ssion  proposed  Rule  lOC-1 
under  the  Act,"’  which  directs  each 
national  securities  exchange 
(hereinafter,  “exchange”)  to  jnohihit  the 
listing  of  any  ecpiity  security  of  any 
is.sner.  with  certain  exceptions,  that 
does  not  comply  with  the  rule’s 
nupnrements  regarding  coinjien.sation 
committees  of  listed  i.ssners  and  related 
nuinirements  regarding  compcmsation 
advi.sers.  On  June  20.  2012.  the 
('ommi.ssion  adoj)ted  Rule  lOC-l.” 

Rnl(!  IOC.— 1  recpiires,  among  other 
things,  each  exchange  to  adopt  rules 
providing  that  each  memher  of  the 


responsibililios  aiui  iiullioritv:  (2)  incroiiso  tho  cun; 
|)(!ri()(l  ior  (.(iinponsiiliiin  (:(iiiiniitt(!i! 

nrtpiiroiiKMits  wlutri!  Ihn  iiiinuiil  sluinlioidors 

occurs  no  latorlliiin  IKO  days  lollowing  llic 
(!Vonl  that  cause  llii;  tailurt!  to  coiupiv.  as  wdl  as 
make  siu'eral  claritvinj>  cliau»(!S  to  the  euro  p(!riod 
rul(c  (.’<)  aiiioud  lau^ua^o  troui  the  proposal  iu  order 
to  cnsite  lull  (!X(uuplious  Irom  Rule  14.1()(c)(4)  lor 
limited  pailuerships.  iuana"(;uieut  inv(!stm(!Ut 
couipauies.  and  companies  iu  bankruptcy 
pr(K:e(ulines:  (4)  move  the  <dltH:tiv(!  date?  ol  the 
proposal  Irom  |uue  1. 2012  to  |ulv  1.  2012:  and  (.5) 
uiak<!  .several  uon-substautive  clarilviug  changes,  as 
well  as  cornictiug  c<utaiu  rule  rel'ereuces  within  the 
proposal. 

"In  Amendment  No.  2  to  .SR-BAT.S-201 2-029. 
BAT.S  added  languagi!  to  make  clear  that  lor  .Smalhu' 
Re|Mirtiug  (Companies  the  current  standards  tor 
indejiendiMit  ovansight  ol  ex(M:utive  com])ensation 
are  not  changing,  as  B,\T.S  is  only  exempting 
Smaller  Reporting  Oompanies  Irom  the  newlv 
propostxl  (udianced  independence  standards  as  well 
as  the  new  compensation  adviser  standards. 
Therelonc  the  Kxchange  amendial  its  (!xemption  lor 
.Smalltn'  Repiirting  Companicis  to  state  that  (!X(M:ntive 
compensation  must  In;  determined  either  hy  a 
(xjinpensation  committee  compriseid  ol  Inditpmident 
ninK:tors  meeting  the  dellnition  ol  indiipendent  in 
Rnl(!  14.I0[c)(1)(B|.  or  hy  a  majority  oltln;  Board's 
lnd(;pend<nit  Dinectors  in  a  vote;  in  which  oidv 
indi!p<nident  Dinnitors  nnating  the  delinition  ol 
Independent  l)ir(x:tor  in  Rule  14.10(c)(1)(B) 
participate!. 

"I’uhlie:  haw  111-202.  124  .Stat.  1900  (2010). 

'".Se!e!  .Se!e:uritie!s  Ae:t  Re!le!ase!  Ne),  9199.  .SeMinrities 
hxe:hange!  Ae:t  Re-lease!  Ne).  Ii414!l  (Mare:h  20.  201 1). 
70  FR  1H9(iO  (April  (i.  201 1 )  (“Rnle  lOC-l 
I’reiposing  Re!le!ase!"). 

"  .Sf!e!  .Se!e:urilie!s  Ae;l  Re!le!ase!  Ne).  t)220.  .Sexjurilies 
hx):hange!  Ae;l  Releease  Ne).  07220  (|ime!  20.  2012).  77 
FR  2K422  Onne  27.  2012)  (  "Rule  lOC-l  Aele)pling 
Releease!"). 


compnnsotion  committon  of  a  ILstod 
is.sner  mn.sl  ht;  a  momhor  of  the  hoard 
of  directors  of  the  issuer,  and  must 
otherwise  he  independent.'”  In 
determining  the  independence 
staiuhirds  for  memhers  of  comjiensation 
committees  of  li.sted  issuers.  Rnle  1()(^- 
1  retinires  the  exchanges  to  consider 
relevant  factors,  including,  hut  not 
limited  to:  (a)  The  source  of 
com])ensation  of  the  director,  including 
any  consnlting,  advi.sorv  or  other 
comjiensatory  fee  paid  hy  the  issuer  to 
the  director  (hereimifter,  the  “F'ees 
Factor”);  and  (h)  whether  the  director  is 
affiliated  with  the  i.ssner,  a  snhsidiary  of 
the  i.ssner  or  an  affiliate  of  a  snhsidiarv 
of  the  issuer  (hereinafter,  the 
“Affiliation  Factor”).'-' 

In  addition,  Rnle  lOC-1  recpiires  the 
listing  rules  of  exchanges  to  mandate 
that  compensation  committees  he  given 
the  authority  to  retain  or  obtain  the 
advice  of  a  compen.sation  adviser,  and 
have  direct  responsibility  for  the 
appointment,  compensation  and 
oversight  of  the  work  of  any 
compensation  adviser  thev  retain."*  'Fhe 
exchange  rules  mn.st  also  provide  that 
each  listed  i.ssner  provide  for 
appropriate  funding  for  the  payment  of 
reasonable  compensation,  as  detcirniined 
hy  the  compensation  committee,  to  any 
compensation  adviser  rcitaincid  by  the 
compensation  committee."*  Finally, 
among  other  things,  Rnle  1()(]-1  recpiires 
eac:h  exchange  to  jirovide  in  its  rules 
that  the  comjiensation  c:ommittee  of 
eac;h  li.sted  issuer  may  select  a 
c;omj)en.sation  consultant,  legal  c:onn.sel 
or  other  advi.ser  to  the  c:c)mj)en.satic)n 
ciommittee  only  after  taking  into 
consideration  six  fac:tors  sjiecified  in 
Rnle  1()C-1.'7  as  well  as  any  other 
factors  identified  hy  the  relevant 
exchange  in  its  listing  standards."* 


'-Fur  cl  (lolinitiun  ol  thu  t(!rm  "cumiMiiisalion 
t:ommilti!i!"  lor  pnrposus  ol  Rulo  lOC-l.  san  Rule 
10(:-l(<:)(2)(i)-(iii). 

'".S’(!(!  Rule!  10(:-1(n)  iuul  (h)(1). 

'^.S(!oRuI(!  l()(;-l(h)(l)(ii).  Simako  Rulo  lOC- 
l(h)(l)(iii)(A).  which  sols  lorlli  oxomplions  Irom  tlio 
inclopcmdonco  rocpiiromonts  lor  corlain  calogorios  ol 
issuors.  In  addition,  an  oxchango  may  oxompi  a 
|)ai'ticnlar  i'(!lalionship  with  rospoci  to 
comp(!nsation  connniltoo  liom  tho.so  roquircanonts 
as  it  dooms  approprialo.  taking  into  considoiation 
Iho  si/.o  olan  issuor  and  anv  oth(!r  ri!lovanl  lai.tors. 
.S'oo  Rulo  l()(^-l(h)(l)(iii)(Bj. 

'^S'ocRulo  10(:-l(h)(2). 

"■.SVoRulo  1(){:-l(h)(2). 

'■  .Sec  Rulo  KIC-I (h)(4).  Tho  six  laclors.  which 
BAT.S  |)roposos  to  sol  lorih  oxplicilly  in  its  rulos. 
arc!  sp(!cili(!d  in  Iho  loxi  ac):ompanying  note!  24. 
infra. 

"‘()l)i(!r  piovisions  in  Rulo  lOC-l  r(!lal(!  to 
i!X(!mptions  Irom  Ihc!  rulo  and  a  i'(!(pdr(!nu!nl  that 
(!ach  oxchango  provide!  lor  approprialo  |)roc(!dur(!s 
lor  a  lisl(!d  issuer  to  havo  a  nsisonahic!  op|)ortunity 
to  cure!  anv  d(!l(!):ts  that  would  hc!  Ihc!  basis  lor  Iho 
o.xchangc!.  und(!r  Rulo  lOC-l.  to  prohibit  tho  issu(!r'.s 
listing. 


B.  BATS  Pvoposi^d  Biih  Change,  as 
Amended 

To  coinjily  with  Rnle  l()(Vl.  BAT.S 
jirojio.ses  to  amend  several  jirovisions  of 
Fxc.hange  BATS  Rnle  14.10,  “Ciorjiorate 
(lovernaiute  Rc;tjuirements.” 

.S])ec:ifically,  BAT.S  jirojioses  to  amend 
BATS  Rule!  14.1()(c)(4).  “Indejiendent 
Diret;tc)r  Oversight  of  Executive  Officer 
(aimjiensation,”  and  BA'I'.S  Rnle 
14.1()(e).  “Exemjitions  from  Certain 
(kirjiorate  Ck)vern:inc:e  Reejnirements.” 

1.  Comjien.sation  Committee 
Comjiosition  and  Indejiendenc.e 
.Standards 

(kirrent  BAT.S  Rnle  14.10(c:)(4) 
jirovicles  that  comjiensation  of  the 
execaitive  offic:ers  of  a  li.sted  comjiany 
mn.st  he  determined,  or  ret:ommended  to 
the  comjiany’s  hoard  for  determination, 
either  by  a  comjiensation  committee 
t:cimjirised  solely  of  “Indejiendent 
Directors,”  as  defined  in  the  Exchange's 
rules,"'  or,  as  an  alternative,  hy  a  vote 
of  such  Indejiendent  Direc:tcirs 
cionstitiiting  a  majority  of  the  hoard’s 
Indejiendent  Direc;tcirs  in  a  vote  in 
which  only  Indejiendent  Direc:tcir.s 
ji<irtic:ijiate  (“Alternative  Ojition”).”” 

BAT.S  is  retaining  the  reejnirement 
thiit  exec:ntive  comjiensation  he 
determined  hy  individuals  who  cjualify 
as  Indejiendent  Diret:tcirs,  lint,  in 
t;cimjiliance  with  Rnle  1()C-1,  is 
jirojiosing  to  reejnire  the  hoard  to 
c;onsider  two  additional  fat:tors  in 
evaluating  the  indejiendence  of  these 
individuals.  .Sjiet:ific:allv,  the  Ext:hange 
jircijio.ses  to  amend  BAT.S  Rnle 
14.1()(c)(4)  to  reejnire  the  hoard  to 
c:on.sicler:  (i)  The  .scinrc:e  of 
cximjiensation  of  the  direc:tor,  including 
anv  consulting,  advisorv  or  cither 
t;omjiensatory  fee  jiaid  liy  the  comjiany 


'''"liulop(iiul(!nt  l)in!clor.s."  as  flnfinod  in  BAT.S 
Rule!  l4.10(c:)(l)(B)  and  iisckI  h(!i(!in.  includ(!.s  a  two- 
part  tc!St  lor  iud(!p(!nd(!nc(!.  TIu!  dc!linition  s(!l.s  lorlli 
s(!V(!n  sp(!cilic  cat(!gorit!s  ol  dir(!ctors  who  cannot  hc! 
consid(!rc!d  ind)!|)(!nd(!nt  h(!caus(!  olc(!rtain  discr(!to 
i'(!lationships  ("tiu!  hrighl-linc!  t(!sls").  In  addition, 
an  lnd(!|)(!nd(!nl  l)ir(!ctor  may  not  havo  a 
rcclationship  which,  in  tho  opinion  ol  Iho  companv's 
hoard  ol  dir(!ctors.  would  inlorl(!r(!  with  Iho  oxcaciso 
ol  ind(!pondont  judgm(!nt  in  c;arrying  out  Iho 
i'(!spon.sihiiiti(!.s.  The!  hoard  nuisl  mako  an 
alTirmativc!  d(!lorminalion  that  an  individual  sol  ving 
as  an  lnd(!pc!ndont  llir(!c:lor  docas  not  havo  a 
rcilationship  with  thi!Companv  that  would  impair 
Ihc!  individual's  indo|)(!nd(!nco.  .S'oo  lnl(!r|)r(!lalion 
and  I’olicy  .(It  to  BA'I'.S  Rulo  14.1(l(c)(l)(B). 

-''Curronl  BAT.S  Rule!  14.1()(c)(4)(A)  sols  lorih  Ihc! 
two  alli!rnali\  (!s  (lormal  commiltoi!  or  majority  ol 
huh!i)c!ndonl  l)ir(!Ctors)  with  r(!sp(!c:l  to  dolormining 
comi)i!nsalion  ollho  chiol  ox(!c:utiv(!  ollic(!r  (  "CFO") 
oltho  company,  and  |)rovidos  that  Iho  CIT)  may  not 
ho  prosoni  during  voting  or  d(!lihorations  rogarding 
till!  CFO's  own  comp(!nsation.  Curr(!nt  BAT.S  Rule! 
14.1(l(c)(4)(B)  .st!ls  lorth  Iho  .sanu!  two  allornalivos 
with  rc!sp(!cl  to  d(!l(!rniining  com|)(!nsation  olall 
olhc!!'  (!X(!culivo  otiicoi's.  Undor  Iho  proposod  rulo 
change!,  thoso  provisions  will  ho  ronumhc!rod.  .S'oo 
infra  note!  21. 
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to  such  director;  and  (ii)  wliother  tlie 
director  is  affiliated  with  the  companv. 
a  sul)si(liary  of  the  com])any,  or  an 
affiliate  of  a  suhsidiary  of  the 
company.-' 

In  discussing  the  ])ro])t).se(l  rule 
change,  HAT.S  stated  that  the  adoption 
of  this  new  reciuirenient.  along  with  its 
(ixisting  hright-line  t(!.sts  for  diriictor 
ind(!])endence,  will  hring  the  Exchange 
into  compliance  with  Rule  lOC- 
1(h)(1).--  The  Exchange  stated  that,  after 
reviewing  its  current  and  ])roj5osed 
listing  rules,  it  concluded  that  these 
rules  are  .sufficient  to  ensure  the 
indejjendence  of  a  comj)any's  directors 
who  determine  or  recommend  to  the 
hoard  for  determination  executive 
compensation.  The  Exchange  believes 
that  its  existing  hright-line  standards  are 
“sufficiently  broad  to  encompass  the 
types  of  relationships  which  would 
generally  he  material  to  a  director's 
indejiendence”  for  the.se  purposes,  and 
therefore  determined  not  to  jjrojiose 
independence!  rcicjuiremcints  in  addition 
to  the  specific  ones  it  is  proposing.--' 

->  Si;i!  Nolico,  suimi  nolii  4.  HiHlcir  llio  proposal. 
Ilio  now  roquiroinonl  lo  considor  tlio  additional 
ind(!p(!nd(tiu:(!  laclors  will  ho  sot  lorth  as  HAT.S  Rnlo 

1 4.11) ((:)(4)(A),  and  ciirront  HAT.S  KnU; 

14.11) (c:)(4)(A)  and  (H)  will  ho  roninnlxinal  as  HA'I'S 
Kido  14.  U)(o)(H)(i)  and  (ii).  nispcjctivtilv. 

.S'co  Notion,  supra  noto  4  and  supra  noto  12  and 
acooinpanyiiif;  toxt. 

.St.’o  HA'I’.S  Knl(!  14.1ll(o)(  1  )(h)  spcxdtviii”  tho 
hri^ht  lino  tosts:  Tho  lollowing  poisons  shall  not  ho 
oonsidorod  indoiiondont:  (i)  ;\  dirootor  who  is.  or 
at  any  timo  during  tho  past  throo  voars  was. 
oinplovod  hy  tho  Coinjiany:  (ii)  a  dirootor  who 
aoooptod  or  who  has  a  l-'ainilv  Momhor  who 
aoooptod  any  oom|)onsation  Iroin  tho  (ioiniiany  in 
oxooss  ot.S12tl.l)lll)  diirin<>  anv  poriod  ol  twolvo 
oonsoontivo  months  within  tho  throo  voars 
prooodiii}*  tho  dotormination  of  indopondonoo.  othor 
than  tho  followin":  (a)  Coinponsation  lor  hoard  or 
hoard  oominittoo  sorvioo:  (h)  coinponsation  jiaid  to 
a  l-'ainilv  .Momhor  who  is  an  omplovoo  (othor  than 
an  Hxoontivo  OlTuxir)  of  tho  Comjiany:  or  (o) 
honolits  iindora  tax-cpialifiod  rotiromont  jdan.  or 
non-disorot ionary  coinponsation.  I’rox  idod. 
howovor.  that  in  addition  to  tho  roquiromonts 
cxmtainod  in  this  paragraph  (ii).  audit  oominittoo 
momhors  aro  al.so  suhjoot  to  additional,  moro 
stringont  roquiromonts  undor  Rule  14.  HI(o)(;i)(l?). 
(iii)  a  dirootor  who  is  a  Familv  Momhor  of  an 
individual  who  is.  or  at  any  timo  during  tho  past 
throo  voars  was.  omidoyod  hy  tho  company  as  an 
Rxooutivo  Offioor:  (iv)  a  dirootor  who  is.  or  has  a 
Family  Momhor  who  is.  a  partnor  in.  or  a 
controlling  .Sharoholdor  or  an  Fxooutivo  Offioor  of. 
anv  organization  to  which  thoOompanv  made,  or 
from  which  tho  Oompanv  roooivod.  pavnionts  for 
proporty  or  .sorvioos  in  tho  ourront  or  any  of  tho  past 
throo  I'lsoal  voars  that  oxoood  .Tfi.  of  tho  rooi|)ionfs 
oonsoiidatod  gross  rovonuos  for  that  voar.  or 
.S2t)ll.f)(ltl.  whiohovor  is  moro.  othor  than  tho 
following:  (a)  I’aymonts  arising  .sololy  from 
invostmonts  in  tho  (iompanv’s  .soouritios:  or  (h) 
pavnionts  undor  non-disorotionarv  oharitahio 
oontrihution  matching  programs:  (\  )  a  director  of 
tho  (iompany  who  is.  or  has  a  Familv  Momhor  who 
is.  oinplovod  as  an  Fxocutivo  Offif:or  of  anothor 
oiitity  whoro  at  any  timo  during  tho  past  throo  voars 
anv  of  tho  Fxocutivo  Officors  of  tho  (iompanv  sorvo 
on  tho  com|)onsati(m  committoo  of  such  othor 
ontity:  or  (vi)  a  diroi:tor  who  is.  or  has  a  Family 


After  con.sicleriug  the  factors  set  forth  in 
Rule  l()()-l(h)(l)(ii)  and  evaluating  how 
the  factors  could  impact  the  ability  of  a 
director  to  act  independentlv  in 
determining  executive  compensation, 
the  Exchange!  fiirthc!!'  statcul,  it  helimexs 
that  it  can  h(!.st  comply  with  Rule  lOC- 
1  hy  adopting  tho.se  faedors  in  its  rulers.--* 

The  Exchange  is  al.so  proposing  to 
delete  existing  BAT.S  Rnlc! 

14.1()(c)(4)(C:).  (:urr(!nt  BATS  Rule 
14.1()(c)(4)(C))  providers  that, 
notwithstanding  the  Exchangers 
indejieneUmex!  re!ejuire!me!nt.s  for 
exmipensation  e;ommitte!e!S,  if  suedi  a 
eiommitteu!  is  e;omprise!el  of  at  least  thre!e 
members,  one  elireudor  who  is  not 
indejiendent  and  is  not  a  curremt  officer 
or  em|)love!e!  or  a  family  memher  of  an 
officer  or  employee  may  he  a|ii)ointed  to 
the!  eiommittex!  if  the  hoard,  under 
exeieptional  and  limited  cire:nm.stane;es, 
determines  that  suedi  inelivieluars 
memhership  is  renjuired  hy  the  herst 
interest  of  the  company  and  its 
shareholders. The  Exediange  noters  that 
no  suedi  e!Xce!])tion  eixists  under  Ride 
lOO-l,  and  states  that,  after  eionsidering 
the  fae;tors  relevant  to  exmipensation 
exmimittee!  inele!pe!nele!ne:e  under  Rule 
1()('-1,  it  t)e!lieve!.s  that  the  deletion  of 
the  exeiejition  nneler  its  rule!s  would 
e:oniply  with  Rule!  1()C-1. 

BAT.S  further  jiroposers  to  add  a  e;ure! 
pe!rie)d  iirovision  for  a  failure  of  a  listed 
e:onipany  to  nie!e!t  its  eximpensation 
e;e)niniitte!e!  exmiiiosition  reKiuirements.-" 
Under  the  provision,  a  eximjianv  that 
fails  to  exmiply  with  the  comjiensation 
exmimitten!  indepenelenex!  reeiniremieaits 
due  to  one  exmmiittee  memher  e:e!a.sing 
to  he!  indejiendemt  eine  to  edre:uni.stances 
heyonel  the  memher’s  reasonable 
control,  the  cemipany  must  re!gain 
conijiliane;e  hy  the  e!arlii!r  eif  its  ne!xt 
annual  shareholelers  meeting  or  one  yixir 
fremi  the  oe:e:urrence  eif  the  event  that 
e;ause!el  the  failure  to  e:onij)ly.“^ 

However,  if  the  annual  shareholelers 
nie!e!ting  oexairs  no  later  than  180  elay.s 
feilleiwing  the  event  that  e;au.se!el  the 

Mcmlior  who  is.  ii  cui  rcnt  pai'lncr  of  the  (’.ompaiiv's 
outsiilo  auditor,  or  was  a  iiartniir  or  employee  of  the 
Oompaiiv's  outside  auditor  who  worked  on  the 
(iompauv's  audit  at  anv  time  during  aiiv  of  the  past 
three  years,  (vii)  in  the  case  of  an  investment 
companv.  in  lieu  of  paragraphs  (i)-(vi).  a  director 
who  is  an  "interested  person”  of  the  (ionipanv  as 
defined  in  .Section  2(a)(li))  of  the  Investment 
Oompanv  Act  of  1t)4ll.  other  than  in  his  or  her 
capacitv  as  a  memher  of  the  hoard  of  directors  or 
any  hoard  committee. 

-•*  .See  id. 

-■'■’.See current  HAT.S  Rule  I4.1()(c)(4)((;). 

.See  proposed  HATS  Rule  14.  l()(c)(4)(l)). 

-^.See  l’ro|)osed  HAT.S  Rule  14.1ll(c)(4)(l)).  If  the 
annual  shareholders  meeting  occurs  no  later  than 
nil)  days  following  the  event  that  cau.sed  the  failure 
to  conqilv  with  this  requirement,  the  companv  shall 
instead  have  UiO  davs  from  such  event  to  regain 
c:om|)liance.  Id. 


failuri!  to  comply,  the  coinjiaiiy  will  ho 
allowed  180  dav.s  from  tho  event  to 
regain  compliance.^”  A  company  relying 
on  thi.s  provi.sion  iiin.st  provide  notice  to 
the  Exchange  immediately  upon 
learning  of  the  event  or  circnm.stance.s 
that  cau.sed  the  noncomjiliance.  BAT.S’.s 
pro])osal  expressly  limits  the 
availability  of  thi.s  cure  jieriod  to 
comjjanies  with  formal  comjien.sation 
committees.-” 

2.  Authority  of  (Committees  To  Retain 
(Compensation  Advisers;  Funding;  and 
Independence  of  (Comjien.sation 
Advisers 

In  its  proposed  rule  change,  BATS 
proposes  to  fulfill  the  reijuirements 
impo.sed  hy  Rule  10(C-1  (h)(2)— (4)  under 
the  Act — regarding  the  authority  of 
compensation  f:ommittees  to  retain 
compensation  advi.sers,  the  funding  of 
such  advisers,  and  assessment  of  their 
independence — hy  setting  forth  those 
reijuirements  in  its  own  rules,  'rhns. 
j)ro])o.sed  BAT.S  Rule  14.10(c)(4)(C).  as 
amended  hy  Amendment  Nos.  1 , 2  and 

3.  sets  forth  the  following  requirements 
relating  to  comjiensation  committees  of 
listixl  companies,  which,  for  these 
jiurjioses,  includes  Indejienditnt 
Directors  overseeing  comjiensation 
jiursuant  to  the  Alternative  (Ijition; 

•  The  committee  may,  in  its  .sole 
discretion,  retain  or  obtain  the  advice  of 
a  comjiensation  consultant,  legiil 
counsel,”"  or  other  adviser; " 

•  The  committee  shall  he  directly 
resjionsilile  for  the  ajijiointment, 
comjiensation  and  oversight  of  the  work 
of  any  retained  compensation 
consultant,  legal  counsel,  or  other 
adviser  retained  by  the  comjiensation 
committee;””  and 

•  The  comjiany  must  jirovide  for 
ajijirojiriate  funding,  as  determined  hy 

-“.SVx:  AiiioikIiuoiiI  N(i.  2  In  tlin  propnsiul  rulo 
chiiiigo. 

HAT.S  (Ions  not  otiiorwisn  proposo  .inv  nnw 
proendurns  for  an  issunr  lo  liavo  an  opportunity  lo 
curn  (Infncis  with  rnspnci  to  its  proposnd 
rn(piirninonls.  Hut  H.AT.S  dons  liavn  nxisling 
dniisting  proendurns  that  |)rovidn  issuers  with 
nolicn.  oiqiorlunily  fora  linaring.  o|)|)orlunily  for 
appeals,  and  an  opportunitv  to  curn  defects  before 
an  issuer's  securities  are  delisted.  .See  Rules  of 
B.-M’.S  Fxcliange.  Rule  14.12  Failure  lo  Meet  l.isling 
.Standards.  For  example.  Rule  14.12(c)  provides 
procedures  for  providing  delicienl  companies  with 
notice.  Rule  14.12(h)  provides  proceiiures  for  an 
issuer  lo  request  the  review  of  a  hearing  panel,  and 
Rule  14.12(i)  provides  procedures  for  issuers  lo 
appeal  lo  HAl'.S'  l.isling  (iouncil. 

‘"Rule  fill;-! (h)(4)  does  not  include  the  word 
"independent"  hefore  "legal  counsel"  and  re(|uires 
an  iiulependence  as.sessmenl  for  any  legal  counsel 
lo  a  compensation  committee,  other  than  in-house 
counsel.  In  selling  forth  the  re(|uiremenls  of  Rule 
10(;-l(h)(2)  and  (;i).  HAT.S  has  deleted  the  word 
"independent"  prior  lo  "legal  couns(d"  so  as  lo 
avoid  confusion. 

“  .See  proposed  HAT.S  Rule  14.1l)(c)(4)(C)(i). 

.See  proposed  HAT.S  Rule  14.1l)(c)(4)(C;)(ii). 
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tin;  compensation  committee,  for 
payment  of  reasonable  com])ensation  to 
a  comjjimsation  consultant,  legal 
counsel,  or  any  other  adviser  retained 
by  the  comjjensation  committee.  *  ' 

The  committee  may  select,  or  receive 
advice  from,  a  compensation  consultant, 
legal  counsel  or  oth(!r  adviser  to  the 
comp(Misation  committee,  other  than  in- 
honse  legal  conn.sel,  oidy  after  taking 
into  consideration  the  six  factors  .set 
forth  in  Rule  10(1-1  (h)(4)  njgarding 
indej)endence  a.s.sessments  of 
compensation  advisers.  *•»  The  six 
factors,  which  are  set  forth  in  full  in  the 
j)ro])osed  rule,  are:  (i)  The  jirovision  of 
other  services  to  the  i.ssuer  by  the 
person  that  emj)lovs  the  comjjensation 
consultant,  legal  counsel  or  other 
adviser;  (ii)  the  amount  of  fees  received 
from  the  issuer  by  the  person  that 
employs  the  compensation  consultant, 
higal  counsel  or  other  adviser,  as  a 
percentage  of  the  total  revenue  of  the 
person  that  employs  the  comj)ensation 
consultant,  legal  counsel  or  other 
adviser;  (iii)  the  policies  and  procedures 
of  the  per.son  that  em|)loys  the 
compensation  consultant,  legal  counsel 
or  other  adviser  that  are  designed  to 
pnivent  conflicts  of  inter(!.st;  (iv)  any 
l)usiness  or  i)(;r.sonal  relationshij)  of  the 
compensation  i:onsnltant,  legal  counsel 
or  other  adviser  with  a  memher  of  the 
compensation  committee;  (v)  anv  stock 
of  the  issuer  owned  by  the 
compensation  consultant,  legal  counsel 
or  other  adviser;  and  (vi)  any  husiness 
or  j)ersonal  relationship  of  the 
comi)ensation  consultant,  legal  counsel, 
other  adviser  or  the  person  employing 
the  adviser  with  an  executive  officer  of 
the  issuer.  The  Exchange  stated  that  it 
heliev(!.s  this  list  of  factors  is 
comprehensive.  Therefore,  the  Exchange 
did  not  include  any  sj)ecific  additional 
factors  for  consideration  hy 
compensation  committees  in  making  the 
recjuired  indej)endence  assessment. 

The  amended  j)ropo.sed  rule  change 
also  states  that  nothing  in  the  rule  shall 
h(‘  construed  to  reciuire  the 
compensation  committee  to  im|)lement 
or  act  consistentlv  with  the  advice  or 
nicommendations  of  the  retained 
compensation  adviser  or  to  affect  the 
ability  or  obligation  of  the  committee  to 
exercise  its  own  judgment  in  fulfilling 
its  duties.  In  Amendment  No.  2.  the 
Exchange  modified  the  ])roj)o.sed  rule 
change  to  state  that  the  committee  is 
nujnired  to  conduct  the  inde])endence 
assessment  outlined  in  the  rule  with 

"  S(ri:  proposiul  HATS  Kui(!  I4.10((:)(4)((;)(iii). 

.Scf*  proposed  liA'l’.S  Rule  14.  l()((:)(4)(C)(iv), 
seniii}>  Idrth  llie  liictors  listed  in  Rule  1(K:- 
1(l')(4)(iMvi)  under  llu;  Act. 

Sue  id.  bused  on  Rule  U)(;-l(l))(2)(iii). 


respect  to  any  compensation  consultant, 
legiil  counsel  or  other  adviser  that 
provides  advice  to  the  committee,  other 
than  in-honse  counsel.  Amendment 
No.  2  also  ])rovides  that  a  t;ompensation 
committee  is  not  required  to  conduct 
the  independence  assessment  with 
rtispect  to  any  conqiensation  c;onsultant, 
legal  counsel  or  other  advi.ser  whose 
role  is  limited  to  the  following  ac:tivities 
for  which  nt)  di.sclosure  would  he 
reiiuired  under  Item  4()7(e)(3)(iii)  of 
Regulation  S-K.  including;  consulting 
on  any  hroad-ha.sed  plan  that  does  not 
discriminate  in  scope,  terms,  or 
operation,  in  favor  of  executive  officers 
or  directors  of  the  listed  companv.  and 
that  is  available  generally  to  all  .salaried 
emjjloyees;  or  jiroviding  information 
that  either  is  not  customized  for  a 
particular  comjiany  or  that  is 
customized  based  on  i)arameters  that  are 
not  developed  by  the  compensation 
consultant,  and  about  which  the 
compensation  consultant  does  not 
jirovide  advice. 

Propo.sed  HAT.S  Rule 
14.1()(c)(4)((i)(iv),  as  amended,  also 
clarifies  that  nothing  in  the  rule  nupiires 
a  compensation  consultant,  legal 
c:oun.sel  or  other  com]K!nsation  advi.ser 
to  be  indej)i!nd<;nt,  only  that  the 
compensation  committee  consider  the 
enumerated  inde|)endence  factors  before 
selecting  or  r(!ceiving  advice  from  a 
compensation  adviser.  It  further 
clarifies  that  compensation  committees 
may  select  or  receive  advice  from  any 
comjien.sation  advi.ser  they  prefer, 
including  ones  that  are  not 
independent,  after  considering  the  six 
independence  factors  .set  forth  above. 

.3.  Aj)])lication  to  Smaller  Rejiorting 
C'.ompanies 

Rule  1  ()(]-!  includes  an  exemption  for 
smaller  rejiorting  companies  from  all 
the  reejuirements  included  within  the 
rule.4"  ("onsi.stent  with  this  Ride  1()(’,-1 
provision,  BATS  jiropo.ses  that  a  smaller 
rejjorting  coinjiany,  as  defined  in  Ride 
12b-2  under  the  Act  (hereinafter,  a 
“Smaller  Reporting  (Aunpanv”),  be 
exempt  from  the  compensation-related 
rules  added  by  the  propo.sed  rule 
change.  Thus,  Smaller  Reporting 
Conqianies  will  not  he  required  to 
conqily  with  the  enhanced 
inde])endence  standards  for  members  of 
compensation  committees  relating  to 

"‘.Sri!  id.  bii.s(!(l  on  Instruclion  to  |)iir<i”rH|)li  (l))(4) 
ol  Rul(!  lOC-l. 

.SV.'c  |)ro|)o.s(!(l  IJAT.S  Riilo  14.  l(l((:)(4)((;)(iv)  and 
AnKMuliminl  Nos.  2  and  3.  sufmi  nolivs  7  and  K. 
raspaclivdlv. 

*"  See  id. 

See  id. 

*"See  supre  .Sad ion  II. A:  see  (dsn  Rnb;  1 OC- 
1(b)(!-.)(ii). 


conqiensatorv  fees  and  affiliation  and 
the  reiinirements  relating  to 
compensation  advisers.'* ' 

4.  Exemptions 

Rule  1()(;-1  jiermits  the  national 
securities  exchanges  to  exenqit  from  the 
listing  rules  adojited  pursuant  to  Rule 
KKl-l  certain  categories  of  issuers,  as 
the  national  securities  exchange 
determines  is  ap]n’opriate,  taking  into 
consideration,  among  other  relevant 
factors,  the  ])otential  iinjiact  of  the 
listing  rules  on  smaller  reporting 
issuers.-*-  As  modified  by  Amendment 
No.  2.  the  propo.sed  rule  change  would 
leave  the  existing  exemjitions  from  the 
comjiensation-related  listing  standards 
in  the  Exchange’s  current  rules 
generally  unchanged.  These  include 
exemptions  for  asset-backed  issuers  and 
other  jiassive  issuers,-*'*  coojieratives,-*-* 
limited  partner.ships,-*'’  and  management 
investment  companies.-*'*  For  the  same 

*'  See  proposiKl  HAT.S  Rub;  14.1()(a)(1)(r''),  as 
ainaiidad  by  Aiiunidmant  No.  3  wbicb  niak(!s  claar 
tbat  lor  .Sinallar  Rapoi  ting  Conipanias  tba  curi'dil 
standards  lor  ind(!|)andanl  ovarsi”hl  otaxaautiva 
coinpiMisalion  ara  not  (:bansin<>.  Thararora.  Ilia 
I'Acban^a  ainandiHl  its  axamption  lor  .Sinallar 
Raporling  Coinpanias  to  slata  tbat  axaantiva 
coinpansation  nnisl  ba  datarininad  aitbar  bv  a 
coinpansation  aonnnillaa  coinprisad  ol  Indapandant 
Diraalors  niaatin<i  tba  dallnition  ol  indapandant  in 
Rida  14. 1(l((:)(  1  )(H).  or  by  a  majority  ol  Ilia  Hoard's 
Indapandant  Diraalors  in  a  vola  in  wbicb  only 
Indapandant  Diraclors  niaaling  tba  dallnition  of 
Indapandant  Diraclorin  Rnlo  l4.1()(c)(1)(H) 
parlicipala. 

'-.Sac  17{:i’R  24().l()(:-l(b)(.'i). 

' '  .Saa  HAT.S  Rida  14.1l)(a)(l  )(,'\).  Assal-backad 
i.ssiiars  and  olbar  passive  issiiars  bava  traditionally 
liaan  axain|)l  from  Ilia  Kxclianga's  conipansation- 
ralalad  listing  riilas  bocaiisa  Ibasa  issiiars  do  not 
bava  a  board  id  diraalors  or  iiarsons  acting  in  a 
similar  ca|iacity  and  tliair  activitias  ara  liniilad  to 
passivaly  owning  or  bolding  (as  wall  as 
adminislaring  and  disiribiiling  anioiinls  in  raspact 
oil  saciirilias.  rights,  collalaral.  or  otiiar  assets  on 
balialf  of  or  for  the  banofit  of  Ilia  lioldars  of  tba 
listed  .sacuritias. 

*■'  See  HAT.S  Rida  I4.1(l(a)(l  )(H).  (larlain  niambar- 
ownad  cooparaliyas  that  list  lliair  prafarrad  stock 
ara  raqiiirad  to  bava  lliair  common  stock  owned  by 
Ibair  mambars.  As  H.VTS  staled  in  its  jiroposal. 
tliasa  aniilias  bava  traditionally  bean  axanipl  from 
Ilia  Rxebango's  compansalion-ralatad  listing  rules 
bacaiisa  of  lliair  iiniipia  slrnctiira  and  the  fact  that 
lliay  do  not  bava  a  publicly  Iradad  class  of  common 
slock. 

■*'’  .S'aa  HAT.S  Rida  14. 1(l(a)(l )(!)).  Tba  Rxebanga's 
compansation-ralalad  listing  riilas  liislorically  bava 
not  bean  a|)|)liad  to  liniitad  partnarsbips  bacausa. 
according  to  tba  bxclianga.  tba  structura  of  Ibasa 
aniilias  raipiiras  that  public  invaslors  bava  liniitad 
rights  and  that  tba  ganaral  |iarlnars  make  all 
significant  decisions  about  the  oparation  of  tba 
liniitad  |)arlnarsliip.  As  such.  HAT.S  notes  that 
liniitad  |>arlnars  do  not  axpaci  to  bava  a  voica  in 
Ilia  operations  of  tba  partnarsliip. 

■"'See  HAT.S  Rida  14. l(l(a)(l )(K).  According  to 
HAT.S.  managamani  inyasimani  companias 
ragistarad  undarllia  Inyasimant  Com|)any  Act  of 
l!)4(l  ara  already  subjact  to  a  iiarvasiya  syslam  of 
fadaral  ragulation  in  carlain  areas  of  corporate 
goyarnanca.  and.  as  a  result,  tbasa  aniilias  bava 
traditionally  bean  a.xampt  from  tba  Rxclianga's 
compansation-ridatad  listing  rulas. 
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r(;asons  that  these  categories  of 
companies  liave  traditionally  been 
exempt  from  the  Exchange’s 
compensation-related  listing  rules,  the 
Exchange  projjoses  that  they  continiu;  to 
he  (;xem])t  from  its  revised  listing  rules 
ndating  to  compensation  committees. 

In  addition,  the  Exchange’s  current 
listing  rules  provide  that  a  foreign 
private  issuer  may  follow  its  home 
country  practice  in  lieu  of  the 
lixchange’s  compensation-related  listing 
rules  if  the  foreign  jn  ivate  issuer 
disclo.ses  in  its  annual  re])orts  filed  with 
the  Commission  each  requirement  that 
it  does  not  follow  and  de.scrihes  the 
home  c:ountrv  practice  followed  hv  the 
comjjany  in  lieu  of  such  retiuirements.-*^ 
Under  the  proposed  rule  change  as 
modified  by  Amendment  No.  2,  this 
allowance  will  continue  to  apply 
generally  to  the  Exchange’s 
compensation  committee  rules  as 
revised,  on  the  same  condition,  namelv 
that  the  issuer  discloses  each 
re(iuirement  it  does  not  follow  and 
de.scrihes  the  home  country  ])ractice  it 
follows  in  lieu  of  such  nuiuirement. 
However,  with  res])ect,  specifically,  to 
the  (mhanced  .standards  of 
inde))endence  for  com])ensation 
committees  (concerning  the  Fees  and 
Affiliation  Factors),  if  a  listed  companv 
follows  its  home  country  ])ractice.  it 
will  he  required  additionally  disch)se  in 
its  annual  rejmrt  filed  with  the 
(iommi.ssion  the  rea.sons  why  it  does  not 
have  an  indejjimdent  compensation 
committee  as  .set  forth  in  these 
standards. 

Ea.stly,  in  Amendment  No.  2,  the 
Exchange  proposes  to  leave  the 
re(|nirements  relating  to  compensation 
committee  comiiosition  for  companies 
in  hankriqjtcy  proceeding  generally 
unchanged.  Because  comjjanies  in 
bankruptcy  proceedings  are  not 
currently  requinKl  to  have  a 
com])ensation  committee,  the  Exchange 
is  proposing  to  continue  to  rely  on  the 
exi.sting  schedule  to  pha.se  in 
com|)liance  with  the  compensation 


UAT.S  KuUi  14. l(l((!)(l )|C0-  AlltM'iialivolv.  a 
l(in!i^n  privati!  issiKJr  lliat  is  not  n!C|iiin!(l  Id  lild  its 
annual  rupiirl  with  llu;  C.dinini.ssidn  on  Form  20-F 
may  mako  lliis  (iisclosnru  onlv  on  its  \V(!l)  site;,  hi. 
'i’lio  l'ixi:lian<;i!'s  listing  rul<!s  liavu  traditionallv 
providod  (pialiliod  oxomiilions  lor  l‘'or(!if>n  Frivalo 
Issimrs  so  that  sucli  issuers  are  not  roiiuirud  to  do 
any  act  that  is  contrary  to  a  law.  rule,  or  roeulation 
ol  any  public  aulhorily  cxcrcisin”  jurisdiction  oyer 
such  issiH!!'  or  that  is  contrary  to  {•(morally  accoplod 
husinoss  pracliccis  in  llm  issiuir’s  counlry  of 
domicile. 

■"'As  explaiiuid  hv  the  lixchange.  Anumdmeut 
No.  2  adopts  the  r(!(iuir(!m(mts  of  Rule  KlCi- 
l(h)(l)(iiij(A)(4).  which  provicUis  an  i!X(!mi)tion 
from  the  indepemUmce  recpiircnnents  of  Rule  KKi- 
1  for  foreign  jiriyale  issuers. 


committcH!  com|)osition  requirement  for 
companies  emerging  from  bankruptcy.'*-' 

Transition  to  the  New  Rules  for 
("omptmies  Listed  as  of  the  Effective 
Date 

The  proi)o.sed  rule  change,  as 
amemhtd,  provides  that  certiiin  of  the 
new  recinirements  for  com])anies  listed 
jtrior  to  July  1, 2013.  A  company  listed 
on  the  fixchange  ])rior  to  July  1.  2013 
will  he  permitted,  commencing  on  July 
1,  to  ])ha.se-in  compliance  with  the 
Independent  Director  Oversight  of 
Executive  Officer  (Compensation 
retjuirements  on  the  .same  schedule  as 
(Comjianies  listing  in  conjunction  with 
their  initial  jtuhlic  offering.-’*"  The 
pha.se-in  period  for  comjtanies  listing  in 
conjunction  with  the  initial  jtuhlic 
offering  is  discu.ssed  in  section  Il.B.O 
below. 

().  Fhase-ln  Schedules:  IFOs;  Companies 
that  Lose  their  Exemptions:  (Companies 
Transferring  from  Other  Markets 

BATS  proposes  to  amend  BATS  Rule 
14.1()(e)(2)(A)  to  allow  a  company 
listing  in  connection  with  its  initial 
public  offering  to  jihase-in  the 
conqten.sation  committee  inde])(!ndence 
rules,  as  revised,  as  follows:  (1)  One 
independent  memher  at  the  time  of 
listing:  (2)  a  majority  of  independent 
memhers  within  HO  davs  of  listing:  and 
(3)  all  independent  memhers  within  one 
year  of  li.sting.-'*'  Since  companies  listing 
in  connection  with  an  initial  jtuhlic 
offering  may  not  have  previonslv  had  an 
indejtendent  compensation  committee, 
the  Exchange  believes  that  allowing 
such  companies  to  phase  in  compliance 
with  the.se  recinirements  will  reasonably 
provide  the.se  t:ompanie.s  with  a  window 
identical  to  the  phase-in  schedule  for 
the  Exchange’s  rules  regarding 
Independent  Director  (fversight  of 
Director  Nominations  under  BATS  Rule 
14.1()(c)(4)  and  the  indeijendent  audit 
committee  reciuirements  of  Rule  lOA- 
3{l))(l)(iv)(A)  under  the  Act.  The 
Exchange  .states  that,  as  noted  above,  the 
proposed  rule  would  require  that  the 
companv  have  at  lea.st  one  independent 
memher  at  the  tiint!  of  listing,  meaning 
that  even  though  it  is  de.sc:rihed  as  a 
“phase-in  period,”  the  comitanv  would 
never  actually  he  without  at  lea.st  one 
independent  memhttr. 

7.  Conforming  Changes  and  (Correction 
of  Tv'iJographical  Errors 

The  Exchange  is  also  proposing  to 
amend  BATS  Rule  14.10(c)(4)(B)  to  add 


ItAT.S  Ruhi  14.1()((!)(2)((:). 
•''".S(>(.>15AT.S  Rule  14.1(I((!)(2)(0). 

I’i()|)os(!(1  HAT.S  Rule;  14.1(1(())(2)(A); 
Fxhihil  .S  to  Anuindnuinl  No.  2.  supra  noli!  (>. 


a  title  to  and  adjust  the  numhering  of 
the  Rule.  The  changes  are  being 
projto.sed  in  order  to  remain  consistent 
with  existing  rule  structun!  and  to 
ensure  that  the  rules  are  well-organized 
and  nnderstandahle. 

III.  Discussion 

After  careful  review,  the  Commi.ssion 
finds  that  the  BATS  proposal,  as 
amended,  is  consi.stent  with  the  Act  and 
the  rules  and  regulations  thereunder 
aj)j)licahle  to  a  national  securities 
exchange.-’’^  lu  particular,  the 
(Commission  finds  that  the  amended 
propo.sed  rule  change  is  consi.stent  with 
the  reejuirements  of  Section  0(1))  of  the 
Act,-'*-*  as  well  as  with  Section  10(C  of  the 
Act"'*  and  Rule  10(C-1  thereunder. ■'*■'’ 
Specifically,  the  (Commi.ssion  finds  that 
the  propo.sed  rule  change,  as  amended, 
is  consi.stent  with  Section  0(h)(.'j)  of  the 
Act,"'*  which  retjuires  that  the  rules  of 
a  national  securities  exchange  he 
designed,  among  other  things,  to 
prevent  fraudulent  and  manipulative 
acts  and  practices:  to  promote  just  and 
ecjuitahle  principles  of  trade:  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  o])en  market 
and  a  national  market  sy.stem,  and,  in 
genenil,  to  protec:t  investors  and  the 
|)uhlic  interest:  and  not  he  designed  to 
permit,  among  other  things,  unfair 
discrimination  between  issuers. 

The  development  and  enforcement  of 
meaningfnl  li.sting  standards  for  a 
national  .securities  exchange  is  of 
substantial  importance  to  financial 
markets  and  the  investing  public. 
Meaningful  listing  standards  are 
especially  important  given  inve.stor 
expectations  regarding  the  nature  of 
companies  that  have  achieved  an 
exchange  li.sting  for  their  securities.  The 
corj)orate  governance  standards 
embodied  in  the  li.sting  rules  of  national 
securities  exchanges,  in  particular.  j)lav 
an  important  role  in  a.ssnring  that 
companies  listed  for  trading  on  the 
exchanges’  markets  oh.serve  good 
governance  practices,  including  a 
rea.soned,  fair,  and  impartial  approach 
for  determining  the  comjiensation  of 
corj)orate  executives.  The  (kimmission 
believes  that  the  BA'I'S  proposal  will 
foster  grettter  trans])arency, 
accoimtahility,  and  objectivity  in  the 
oversight  of  compensation  practices  of 
listed  issuers  and  in  the  decision- 


III  ii|)|)i'(>yiii<>  llui  HAT.S  proiiosisl  riild  (:liaii}'(i. 
as  ani(!ii(l(i(l.  tlio  ('.oiiiiiiissicin  has  coiisidarad  its 
impact  on  (ilticuiiicy.  compiititioii  and  capital 
rormalion.  I.S  II.S.C.  78c(l'). 

15  U..S.(:.  7HKh). 

1,'j  U.S.C.  7Hj-:t. 

17  CFR  24l).10(:-l. 

■•'•l.S  II..S.(:.  7«t(h)(.S). 
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making  pmcesses  of  their  compensation 
committees. 

In  enacting  Section  lOd  of  the  Act  as 
one  of  the  reforms  j)f  tlie  Dodd-Frank 
/\ct.'*~  ('ongmss  re.solveii  to  riupure  that 
"hoard  committees  that  set 
compensation  policy  will  consi.st  only 
of  directors  who  are  independent.”  In 
lime  2012.  as  reijuired  hy  this 
legislation,  the  l',onnni.ssion  adopted 
Rule  10(M  under  the  Act,  whicli 
diriHls  the  national  securities  exchanges 
to  prohibit,  hy  rule,  the  initial  or 
continued  listing  of  any  eipiity  security 
of  an  issuer  (with  certain  excejitions) 
that  is  not  in  compliance  with  the  rule’s 
ixupiirements  regarding  issuer 
compensation  committees  and 
compensation  advisers. 

In  response,  BAT.S  suhmitted  the 
projiosed  rule  change,  which  includes 
rules  intended  to  comply  with  the 
nMpiirements  of  Ride  1 0(1-1  and 
additional  jirovisions  designed  to 
stnmgthen  the  Kxchange's  listing 
.standards  relating  to  compensation 
committees.  The  (Commission  believes 
that  the  projiosed  rule  change  satisfies 
the  mandate  of  Rule  10('.-1  and 
otherwi.se  will  jiromote  effeilive 
oversight  of  its  li.sted  issuers'  executive 
com jieusat iou  pract ices. 

The  (Commissiou  believes  that  the 
projKKsed  rule  change,  as  modified  hy 
Amendment  Nos.  1, 2.  and  3. 
ajiprojiriately  revises  BAT.S’s  ruliis  for 
comjiensation  committees  of  listed 
companies,  for  the  following  reasons: 

/\.  (Aimpansdtion  (A)inniittan 
(A)itip()sition 

As  discu.ssed  above,  under  Rule  10(C- 
1.  the  exchanges  must  adopt  listing 
.standards  that  require  each  member  of 
a  compen.sation  committee  to  he 
indeiiendent.  and  to  develoj)  a 
definition  of  indejiendence  after 
considering,  among  other  relevant 
factors,  the  source  of  comjiensation  of  a 
director,  including  any  consulting 
advi.sorv  or  other  compen.satorv  fee  paid 
hy  the  issuer  to  the  director  as  well  as 
whether  the  director  is  affiliated  with 
the  i.ssuer  or  any  of  its  subsidiaries  or 
their  affiliates. 

The  Commission  notes  that  Rule  lOC- 
1  leaves  it  to  each  exchange  to  formnlale 
a  final  definition  of  indejiendence  for 
these  purposes,  subject  to  review  and 
final  (Commission  approval  pursuant  to 
.Section  19(h)  of  the  Act.  This  discretion 
comports  with  the  Act.  which  gives  the 
exchanges  the  authority,  as  self- 


•'  Siu-  Ktiimi  iiiilt!  11. 

■•“.Sfc  U.R.  N(i.  in-.'>17.  loiiit  K\|>liiniit<iry 
.SlalonuMil  of  tlu?  CDininitltx!  ot  ContcinMici!.  'I’illi!  IX, 
.Sul)till«!  K  “Accouiilability  .ind  Rxcsciilive 
OmipiMisalHiii."  <al  B72-B7:i  (Coni.  Ri!|i.)  Ouno  2!l. 
2010). 


regulatory  organizations,  to  ju'opo.si!  the 
standards  they  wish  to  siit  for 
companies  that  seek  to  he  listed  on  their 
markets  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder,  and. 
in  ])articnlar,  .Section  ()(t))(.'j)  of  the  Act. 
As  the  (Commi.ssion  stated  in  the  Rule 
1()(C-1  Adojiting  Releasi;,  “given  the 
wide  variety  of  i.ssuers  that  an;  listed  on 
exchanges,  we  hidieve  that  the 
exchanges  should  he  provided  with 
flexibility  to  devido])  independence 
requirements  ajipropriate  for  the  i.ssuers 
listed  on  each  exchange  and  consistent 
with  the  requirements  of  the 
independence  standards  .set  forth  in 
Rule  l()(C-1(h)(1 

As  noted  above,  in  addition  to 
retaining  its  existing  indejinmlence 
standards  that  currently  ajijily  to  hoard 
and  compensation  committee  members, 
which  include  certain  bright-line  te.sts, 
BATS  has  enhanced  its  li.sting 
reipiirements  regarding  coiujiensation 
committees.  Under  BAT.S’s  current 
rules,  each  inemhm’ of  a  li.sted  issuer’s 
compensation  committee — or  each 
individual  jiarticijiating  under  the 
Alternative  Option — must  he  a  memher 
of  the  hoard  and  independent.  The 
enhanced  listing  requirements  proiiosed 
hy  BAT.S  s])ecifically  r(!C]nire  that  when 
evaluating  the  independence  of  a 
director  responsible  for  determining 
executive  comjiensation,  a  com|)anv’.s 
hoard  of  directors  consider  the 
following  factors:  (i)  The  .sonrci!  of 
compensation  of  the  director,  including 
consulting,  advisory  or  other 
compen.satorv  fee  paid  hy  the  companv 
to  the  director:  and  (ii)  whether  the 
director  is  affiliated  with  the  companv, 
a  suhsidiary  of  the  company,  or  an 
affiliate  of  a  suhsidiary  of  the  com]Kmy, 
in  accordance  with  the  requirements  of 
Rule  lOU-l  (1)1(1). 

The  (Commission  believes  that  hy 
incorporating  these  indejiendence 
standards,  the  Exchange  has  complied 
with  the  independence  reipiirements  of 
Rule  l()(C-l(t))(l).  and  that  the  pro])osed 
indejiendence  reipiirements,  which  are 
designed  to  jnotect  investors  and  the 
public  intere.st,  are  consistent  with  the 
reipiirements  of  .Section  (i(l))([))  of  the 
Act.  The  (’.ommission  believes  that  the 
enhanced  standards,  in  conjunction 
with  the  Exchange’s  exi.sting  "bright 
line”  independence  .standards  set  forth 
in  BAT.S  Rule  14.1()(c)(l  )(B),  are 
sufficiently  broad  to  encompass  the 
tyjies  of  relationships  which  would 
generally  he  material  to  a  director’s 


■’■'As  (;.\|)liiiii(ul  rurllu!!-  in  tho  Rule  lOC-l 
A(l()|)lin(>  Rol(!iis(!.  prior  to  liiiiil  ii))proval.  IIk; 
Coniinission  will  consider  wholhcr  llio  oxchangos' 
pro|)osi!d  roll!  cliaiif’o.s  arc;  consisloni  with  Iho 
r(K]uironn!nts  ol  .Section  li(l))  and  Section  lOC  ol  tlie 
lixcliange  Act. 


independence  for  determining  executive 
conqiensalion. 

As  to  whether  BAT.S  should  tiilopt 
iinv  additiomil  releviint  inde])endence 
factors,  the  Exchange  stated  tlnit  it 
reviewed  its  rtiles  in  the  light  of  Rule 
KK^-l,  and  conclndetl  that  its  exi.sting 
rules  together  with  its  projiosed  rtiles 
are  sufficient  to  ensure  committee 
memher  independence. Further,  BAT.S 
slated  it  believes  it  c.an  best  conqily 
with  Rule  1()U-1  by  adopting  in  its 
Rules  the  factors  set  forth  in  Rule  !()(;- 
l(l))(l)(ii).'‘'  The  (Aunmission  believes 
that,  through  this  review,  the  Exchange 
has  complied  with  the  requirement  that 
it  consider  relevant  factors,  including, 
hut  not  limited  to  the  fees  and  affiliation 
factors  in  determining  its  definition  of 
indejiendence  for  compensation 
committee  memhers.  The  ("ommission 
notes  that  Rule  KK"-!  requires  each 
exchange  to  consider  relevant  factors, 
hnt  does  not  require  the  exchange’s 
pro])o.sal  to  reflec.t  any  such  additional 
factors. 

B.  Authority  oj  (ioininittoHS  To  Botuin 
(ioiuponsation  Advisors:  Funding:  and 
ludopoudouoo  of  (iomponsation 
Advisors 

As  discussed  above.  BAT.S  jiroposes 
to  set  forth  explicitly  in  its  rules  the 
requirements  of  Rule  1()(',-1  regarding  a 
compen.sation  committee’s  anihoritv  to 
retain  c.onqiensation  advisers,  its 
responsibilities  with  resjiect  to  such 
advisers,  and  the  listed  conqiany’s 
obligation  to  inovide  appro])riate 
funding  for  jiayment  of  reasonable 
compensation  to  a  conqien.sation 
advi.ser  retained  hy  the  committee.  As 
such,  the  (kmnni.ssion  believes  the.se 
provisions  meet  the  mandate  of  Rule 
1()U-1  and  are  consistent  with  the  Act. 

In  approving  this  asjiect  of  the 
propo.sal,  the  Commi.ssion  notes  that 
compliance  with  the  rule  requires  an 
independence  assessment  of  anv 
com])ensation  consultant,  legal  counsel, 
or  other  adviser  that  jirovides  advice  to 
the  comjiensation  committee,  and  is  not 
limited  to  advic.e  concerning  executive 
com])ensation.  However,  BAT.S  has 
])roj)osed,  in  Amendment  No.  2,  to  add 
language  to  the  jirovision  regarding  the 
indejiendence  assessment  of 
compensation  advisers'*"  to  .state  that 
the  compensation  committee  is  not 
reipiired  to  conduct  an  independence 
assessment  for  a  compen.sation  adviser 
that  acts  in  a  role  limited  to  the 
following  activities  for  which  no 
disclosure  is  required  under  Item 


.SVv;  Nolicii.  .sij/jjr;  iioti!  4. 

Sac  id. 

Sor  proposed  Rule  14.1l)((:)(4)((:)(iv).  ;ts 
amon(l(!fl  by  AmniubnonI  No.  2. 
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4()7((;)(3)(iii)  of  Regulation  .S-K:  (a) 
consulting  on  any  broad-based  j)lan  that 
does  not  di.scriininate  in  sco])e.  terms,  or 
operation,  in  favor  of  executive  officers 
or  directors  of  the  company,  and  that  is 
available  generally  to  all  salaried 
employees:  and/or  (b)  ])roviding 
information  that  either  is  not 
customized  for  a  ])articnlar  issuer  or  that 
is  customized  based  on  paramet(!rs  that 
ar(!  not  developed  by  the  adviser,  and 
about  whicli  the  advi.ser  does  not 
provide  advice.  HAT.S  .states  that  this 
exception  is  bascul  on  Item  4()7(e)(3)(iii) 
of  Regulation  S-K,  which  ])rovides  a 
limited  exce])tion  to  the  (Commission’s 
r(K|uirement  for  a  registrant  to  disclo.se 
any  role  of  compensation  consultants  in 
determining  or  recommending  the 
amount  and  form  of  a  registrant’s 
executive  and  director  comi)ensation.“  * 
3'he  (x)nunission  views  HATS’ 
propo.sed  excej)tion  as  reasonable,  as  the 
Commission  determined,  when 
adopting  the  compen.sation  con.sultant 
disclosure  rec|uirements  in  Item 
4()7(e)(3){iii),  that  the  two  excej)ted 
categories  of  advice  do  not  raise  conflict 
of  interest  concerns.*’-*  The  (Commission 
also  made  similar  findings  when  it 
not(!d  it  was  continuing  such  excej)tions 
in  the  Rule  10(C-1  Ado])ting  Release, 
including  exce])ting  such  roles  from  the 
new  conflict  of  intere.st  disclosure  rule 
retiuinul  to  im])lemeut  Section 
l()(C(c)(2).  3'he  (Commission  also  believes 
that  the  ext;e])tion  should  allay  some  of 
the  concerns  raised  by  the  conunenters 
to  other  filings  regarding  the  scoi)e  of 
the  independence  a.ssessment 
r(!(]uirement.'*'’  Based  on  the  above,  the 
(Conuni.ssion  believes  these  limited 
excejjtions  are  consistent  with  the 
inve.stor  protection  provisions  of 
Section  ()(b)(.'i)  of  the  Act. 

(/.  CjOiupfuisation  Advisni'  Independence 
Factors 

As  noted  above,  the  compensation 
committee  may  select,  or  receive  advice 
from,  a  compensation  consultant,  legal 
counsel,  or  other  adviser  to  the 
comjjensation  committee,  other  than  in- 
house  legal  couu.sel,  ouly  after  taking 
into  consideration  the  six  factors  .set 
forth  in  Rule  1()(C-1  riigarding 
independence  as.sessments  of 


'-'.S't.T'  17  t;i  K  22‘).4()7((!)(:i)(iii). 

.S’l.'c  Proxy  l)isc:losiiro  Mnliiiiuxsinonls,  Koloaso 
No.  (Doc.  Ul.  2()()!l).  74  FK  (iHS.'M  (Doc.  2:C 

2()()!)),  at  ()8:t4a  ("Wr!  aro  por.suadixl  by  coiiimoiil(!rs 
who  notod  that  survovs  Ibal  provido  ”(!iioral 
iidbrniation  rooardioo  tlio  lorin  and  amount  ol 
componsation  typically  |)aid  to  oxcicutivo  ollicors 
and  diroctors  within  a  inirticnlar  iiulustry  goiKually 
do  not  raisi!  tho  pol(!ntial  conflicts  of  intorost  that 
tho  ainondnnmt.s  an;  intoiuhul  to  address."). 

NY.SH  A|)proval  (frdor  and  Nasdac] 
Approval  Order,  stiprci  note  li. 

'■'■.See  Rule  lOC.-l (h)(4). 


coiujfen.sation  advisers,  which  will  be 
.set  forth  in  BATS  Rule  14.10(c)(4K(C)(ii). 
(Codifying  the  com|)rehen.sive  list  of 
factors,  as  set  forth  in  Rule  1()(C-1,  into 
its  own  Rules  will  ensure  that  issuers 
iide(|uat(!ly  a.ssess  the  iudeptmdeuce  of 
potential  com])en.sation  advisers. 

BATS  Ru1(!s  rtuiuire  an  independence 
cKssessnumt  to  be  ])erformed  on  every 
potential  com|)en.sation  advi.ser,  other 
than  in-hou.se  counsel.'*^  The 
(Conuni.ssion  notes  that  Rule  H)(C-1 
includes  an  instruction  tluit  specifically 
recpiires  a  comj)ensation  committee  to 
conduct  the  indej)endence  as.sessment 
with  respect  to  “any  compeusation 
consultant,  legal  counsel  or  other 
advi.ser  that  jfrovides  advice  to  the 
comijensation  committee,  other  than  in- 
house  couu.sel.”  To  avoid  any 
confusion,  BATS,  in  Amendment  No.  2, 
added  rule  text  that  rellects  this 
iustruction  in  its  own  rules.'*** 

In  ajfproving  this  as])ect  of  the 
])ropo.sal,  the  C.ommission  notes  that 
compliance  with  tlu?  rule  retpiires  an 
independence  as.sessment  of  any 
compensation  con.sultant,  legal  counsel, 
or  other  adviser  that  |)rovid(!.s  advice  to 
the  compensation  committee,  and  is  not 
limited  to  advice;  concerning  executive 
com])eu.satiou.  Finally,  one  commenter 
on  the  New  York  Stock  Exchange’s 
])ropo.sal  re(]uest(;d  guidance  “on  how 
often  the  reepured  independence 
a.ssessment  slueuld  occur.”'*"  This 
commenter  observed  that  it  “will  be; 
extremely  burelen.se)me  anel  elisruptive  if 
])rie)r  te;  e;ae:h  e;e)m])e;nsatie)n  e:e)mmittee 
me;eting,  the  f:e)nuuitte;e;  hael  te)  e:e)nelue:t 
a  new  as.sessment.”  The  (;e)nunissie)n 
antic.i])ate;.s  that  e:ompeusatie)n 
ce)nunitte;e;.s  will  e;e)nelue:t  suedi  an 
inelepenelent  a.sse;.s.sme;nt  at  le.ist 
annually.'" 

/7  Application  to  Smaller  Reporting 
(Companies 

The  (lommissieen  believes  that  the 
re;ejuire;ment  fe)r  Smaller  Repeerting 
(',e)m])anios,  like  all  other  BATS-liste;el 
ce)mj)anie.s,  te)  have  a  ce)mpe;n.satie)n 
eiommittee,  e:ompo.se;el  solely  of 
inele;j)e;nele;nt  elire;e:te)r.s  e)r  e:e)mpe;nsatie)n 
eletermineel  by  a  majeerity  of  the 
inelepenelent  elire;e;tor.s.  is  reeasonable  anel 
e:e)nsi.stent  with  the;  pre)te;e:tie)n  e)f 
inve;.ste)r.s.  The  (le)nuni.ssie)n  ne)te;s  that 
BATS’  ride;.s  fen-  e:e)mpe;n.satie)n 


.S’(!c  UAT.S  Knit!  14.  ie)((:)(4)(('.)(iv). 

'■“.Sf.'c  sii/mi  noli!  aa  nnil  iecooinpimying  Inxl. 

'■’'.S’ci!  Coinmiinl  to  NY.SF  Nolici!  hy  Kohorl  M. 
I.iimin.  Chiiir.  .Sociiriliti.s  l,;iw  Coinmitloi;.  Tho 
.Sooiolv  of  ('.orpornlo  .Siioiotarios  ii  Covorniinco 
I’rofo.s.sioiiiils.  ilnloil  Dircomhor  7.  2eU2  ("Corpoialo 
.Siicrotario.s  l.ollor"). 

NY.Sli  Approval  Ordor  and  Nasda(| 
A|)proval  Ordor.  supnt  nolo  (i.  for  a  discn.ssion  of 
ooininonls. 


e:ommitte;e;.s  have  not  maele  a  elistinediem 
for  Smalle;r  Repeirting  Companies  in  the; 
p.ist.  He)we;ve;r.  exnisistent  with  the; 
e;xemptie)n  e)f  .Smalle;r  Rejieirting 
(',e)mpanie;.s  from  Rule  10(1-1,  the 
Exediange;  has  ele;e:iele;el  ne)t  te)  reepiire 
Smaller  Re;})e)rting  (lompanies  te)  me;e;t 
its  pre)pe)seel  ne;w  inele;pe;nele;ne:e; 
reeejuireanents  as  te)  e:e)m])e;n.sate)rv  fe;e.s 
anel  affiliation  as  well  as  the; 
re;e]uireauents  e;e)nc.e;rning  e;ompi;n.satie)n 
aelvi.sors.^' 

The;  (lemunissie)!)  believes  that  these; 
pre)visie)n.s  are;  eaensistent  with  the  Act 
iinel  elo  ne)t  unfairly  di.se:riminate; 
be;twe;e;n  issuers.  The;  Commi.ssie)!) 
be;lie;ve;.s  that,  for  similar  re;a.se)n.s  te) 
the).se  feir  whiedi  Smaller  Re;porting 
Gf)mpanie;.s  are  exemj)teel  fre)m  the  Rule 
10(1-1  re;e|uire;ment.s.  it  make;.s  .sense  fe)r 
BATS  te)  proviele  some  ne;xibility  te) 
Smaller  Re;])e)rting  (lompanies.  Further, 
in  view  of  the  pe)tential  aelelitie)nal  e;osts. 
it  is  re;a.se)nable  ne)t  to  reejuire;  a  Smaller 
Re])e)rting  (le)mj)any  te)  ce)m])ly  with 
these  aelelitional  e:e)m])e;nsatie)n  aelviser 
reejuirements.^- 

E.  Opportunity  To  Care  Defects 

The;  (lemunissie)!)  neites  that  the;  euire 
])e;rie)el  that  B^XT.S  pre)pe).se;.s  fe)r 
e:e)mpimie;.s  that  fail  te)  e:e)m])ly  with  the 
enhane-.eel  indej)enele;nce  re;ejuire;me;nts 
ete;.signeel  te)  e:e)mply  with  Rule;  10(1-1  is 
ue)t  exciedly  the;  .siiiue  as  the  eaire;  perieiel 
sugge;.ste;el  uuele;r  Rule  10(1-1.^"  The 
BATS  ])re)pe).sal  aelels  the  provi.se)  that,  if 
the;  annual  share;he)lele;rs  meeting  e)e:e:urs 
lU)  later  than  180  elavs  feilleiwing  the; 
e;vent  that  e:au.seel  the  ne)ne:e)mpliance, 
the  e;e)mpanv  in.ste;ael  has  180  elavs  fre)m 
the;  event  to  re;gain  compliane:e.  The 
(le)nunis.sie)n  believes  that,  although  the 
e:iire;  ])e;rie)el  pre)])e).se;el  by  BATS  give;.s  a 
ce)m])anv  me)re;  leeway  in  e:ertain 
cire’.umstancos  than  the  eaire;  perioel 
.sugge;.steel  uneler  Rule  lOC-l,  the 
af;e:onuue)flatie)n  is  fair  anel  re;asonable;. 
As  a  general  matter,  it  alleiws  all 
e:omj)anie;s  at  le;a.st  180  days  te)  cure 


.S'oo  Amondinonl  No.  ll,  supra  nolo  8,  rogiirding 
proposod  MAT.S  Rulo  l4.ll)(o)(i). 

'- A.s  discnxsoet  sn|)r;i  noliis  41) — II  nnd 
nt:e:oinp<niying  loxl.  imdor  BAT.S'  pro|>osiil.  .Sm<illi!r 
R(!porting  Coinpanios  aro  oxomptod  from  all  of  Iho 
componsation  advisor  ro(|nirom(!nts.  including  tho 
roipnromonl  that  spocinod  indopondonco  factors  ho 
considorod  hoforo  solocling  such  advisors. 

Roll!  leiC-l  allows  a  euro  period  of  imlil  Iho 
(larlior  of  tlio  noxt  annual  .shar(!liold(!rs  m(!(!ting  of 
Iho  lislod  issuer  or  oni;  year  from  Ihi!  occnrr(!nci!  of 
tho  ov(!nt  that  caused  Iho  nunnhor  to  l)o  no  longer 
indopondont.  I'ho  H,\T.S  proposal  adds  that,  if  Ihi! 
annual  sharolioldors'  mo(!ting  occurs  no  liitor  than 
181)  days  following  Iho  ovoni  lhal  caused  Iho 
noncomplianco.  Iliocompanv  instead  has  1811  davs 
from  tho  ovoni  lo  ri!gain  compliance.  As  ox|)lainod 
hv  tSAl'S.  this  provides  a  companv  at  least  181)  davs 
to  euro  noncomplianco  and  would  typically  allow 
a  companv  to  regain  compliance  in  connection  with 
its  next  annual  mooling.  Sav  supra  notes  28-2!)  and 
ae:companying  loxl. 
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non(:oni|)lian(:o.  To  give  a  specific 
example,  the  jjroposal  would  afford  a 
company  additional  time  to  com])ly. 
than  the  Rule  option,  where  a 

memher  of  the  comjnmsation  committee 
ceases  to  lx;  inde])endent  two  weeks 
Ixifore  the  com|)any’s  next  annual 
meeting. 

The  (k)mnussion  believes  that  it  is 
rea.sonahle  for  BATS  not  to  provide  this 
cure  j)eriod  when  the  listed  company 
has  no  formal  compensation  committee 
and  executive  compensation  is 
determined  under  the  Alternative 
Option.  The  Commission  notes  that 
under  this  o])tion.  only  a  majority — not 
all — of  the  hoard’s  lnde])endent 
Directors  who  also  meet  the  enhanced 
re(|uirements  are  retiuired  for 
determining,  or  recommending  to  the 
hoard  for  determination,  executive 
compensation.  In  addition,  as  the 
Fxchange  notes,  its  general  rules 
include  delisting  procedures  that 
j)rovide  issuers  with  notice.  o])portunity 
for  a  hearing.  op})ortimity  for  a])j)eals, 
and  an  opportunity  to  cure  defects 
Ix'fore  ail  issuer's  securities  are  delisted. 

The  (.ommission  helieves  that  these 
general  jirocedures  for  companies  out  of 
compliance  with  listing  retpdrements, 
in  addition  to  the  particular  cure 
provisions  for  comjiensation  committees 
failing  to  meet  the  new  independence 
.standards,  adeipiately  meet  the  mandate 
of  Rule  and  also  are  consistent 

with  investor  jirotection  and  the  puhlic 
interest  since  they  give  a  comjiany  a 
reasonable  time  period  to  cure  non- 
compliance  with  these  important 
nuiuirements  before  they  will  he 
delisted. 

F.  Exemptions 

As  (liscu.ssed  above,  asset-hacked 
issuers  and  other  pa.ssive  issuers, 
coojieratives.  limited  partnershijis, 
registered  management  in\'e.stment 
comjianies,  and  controlled  companies 
are  exempt  from  BATS’s  existing  rules 
relating  to  comjiensation,  and  BATS 
jirojioses  to  extend  the  exeinjitions  for 
these  entities  to  the  new  requirements  of 
the  jirojiosed  rule  change.  The 
Commission  notes  that  Rule  IOC-1 
allows  exchanges  to  exemjit  from  the 
listing  rules  aiiojited  jiursuant  to  Rule 
10(;-1  certain  categories  of  issuers,  as 
the  national  securities  exchange 
determines  is  ajijirojiriate.^’’  The 
(ximmi.ssion  believes  that,  given  the 


Th(!  ('.(iinmissidii  iioli's.  nuiidovor.  lliiit.  in  Ihn 
ciiso  of  liinitod  |)artiu!r.slii|)s  and  t)|)on-(!nd 
n!*>isU!r(!d  managiniutnl  invtislnnait  coinpaniiis,  Knin 
KKi-l  itsidf  provi(t(!s  (^xoinptions  from  Itu! 
ind(!p(md(!ni:o  m(|uirt!in(!nts  of  Ifu;  Knfo.  Tlu! 
Commission  nolos  dial  controffod  coinpanios  aro 
providixf  an  aniomatic  oxomplion  from  ftio 
ap|)li(:ation  of  ttn;  (mtirotv  of  Ruin  U)C:-1  l)V  Ruin 


sjiecific  characteristics  of  the 
aforementioned  tyjies  of  issuers,^'’  it  is 
reasonable  and  consistent  with  Section 
ti(h)(.‘i)  of  the  Act  for  the  fixchange  to 
exemjit  them  from  the  new 
rerjuirements. 

The  (Commission  notes  that  BATS 
jirojioses,  however,  to  amend  its  current 
rule  for  foreign  jirivate  issuers,  which 
allows  such  i.ssuers  to  follow  their  home 
country  jiractice  in  lieu  of  the 
Kxchange’s  standards  regarding  a 
coinjiany’s  comjiensation  decision¬ 
making  jirocess.  The  current  rule 
includes  the  jiroviso  that  the  issuer 
must  di.sclo.se  its  reliance  on  the 
exemjition.  BAT.S  jirojioses  to  conform 
its  rules  in  this  regard  with  the 
jirovision  of  Rule  1()(C-1  jiermittinga 
foreign  jirivate  issuer  to  follow  home 
country  jiractice  only  when  it  meets  the 
additional  condition  that  the  issuer 
di.sclo.se  the  reasons  why  it  does  not 
have  an  indejiendent  comjiensation 
committee. 

(j.  TninsHion  to  the  New  Ihiles  for 
Componies  Listed  os  of  the  Effective 
Date 

The  (Commission  helieves  that  the 
deadlines  for  comjiliance  with  the 
jirojidsal’s  various  jirovisions  are 
reasonable  and  should  afford  listed 
comjianies  adeijuate  time  to  make  the 
changes,  if  any,  nece.ssarv  to  meet  the 
new  standards.  The  (Commission 
helieves  that  the  deadline  jirojio.sed  is 
clear-cut  and  matches  the  NYSR 
deadline  and  the  revised  deadline  set 
forth  by  The  NA.SDAQ  Stock  Market.'** 
Additionally,  the  (Commission  believes 
that  the  BATS  comjiliance  dates  and 
transition  periods  as.sof:iated  with  the 
new  indejiendence  standards  relating  to 
the  comjiensation  committee  are 
consi.stent  with  Rule  10(C-1  and  jirovide 
for  ease  of  imjilementation. 

Accordingly,  i.ssuers  will  he  exjiected  to 
begin  comjilying  with  the  new 
comjiensation  committee  indejiendence 
standards  commencing  on  july  1. 2013, 
from  which  time  i.ssuers  will  he 
recjuired  to  have  one  indejiendent 
comjien.sation  committee  memher  at 
that  time,  a  majority  of  indejiendent 
memhers  within  00  day.s  from  )uly  1. 
2013,  and  all  indejiendent  memhers 
within  one  year  of  july  1. 2013. 

//.  Phase-In  Schedules:  IPOs; 

Comjyanies  That  Lose  Their  Exeni{)tions; 
(Companies  Transferring  From  Other 
Markets 

The  (Commission  believes  that  it  is 
reasonable  for  BATS  to  allow,  with 


stiimi  .Section  II. H. 4. 

■'CS’ccNY.SK  Approval  (Irdor  and  Nasdaej 
Approval  (Irdor.  supiti  nolo  (i. 


resjiect  to  IBOs,  comjianies  li.sting  in 
conjunction  with  a  carve-out  or  sjiin-off 
tranSfiction,  comjianies  emerging  from 
hankrujitcy.  comjianies  ceasing  to  lii; 
controlled  comjianies,  comjianies 
ceasing  to  (jualify  as  a  foreign  jirivate 
issuer,  and  comjianies  transferring  from 
other  markets,  the  .same  jiha.se-in 
schedule  for  comjiliance  with  the  new 
nujuirements  as  is  jiermitted  under  its 
current  comjiensation-related  rules.  In 
the  (Commission’s  view,  the 
imjilementation  .schedule  offers  such 
comjianies  clarity  in  determining  when 
they  will  he  subject  to  the  heightened 
requirements. 

IV.  Accelerated  Ajijiroval  of 
Amendment  Nos.  2  and  3  to  the 
Projiosed  Rule  (Change 

The  (Commission  finds  good  cause, 
Jiursuant  to  Section  19(h)(2)  of  the 
Act,^^  for  ajijiroving  the  jirojiosed  rule 
change,  as  modified  by  Amendment 
Nos.  1 , 2  and  3,  jirior  to  the  3nth  day 
after  the  date  of  jiuhlication  of  notice  in 
the  Federal  Register. 

The  changes  made  to  the  jirojio.sal  by 
Amendment  No.  2  that  clarified  the 
resjionsiliilities  and  authority  of 
ludejiendent  Directors  resjionsilile  for 
determining  executive  comjiensation 
and  the  reejuirement  that  listed 
comjianies  jirovide  ajijirojiriate  funding 
for  comjiensation  advi.sers  merely  set 
forth  in  detail  the  relevant  reejuirements 
of  Rule  10(C-1  (li)(2)-(4)  exjilicitly  in  the 
I'Cxchange’s  rules.  Moreover,  the  changes 
imjirove  the  jirojiosal  because  they  bring 
together  the  full  sot  of  the  Exchange’s 
rules  on  comjiensation  committees  in 
one  jilace,  thereby  easing  comjiliance 
for  listed  comjianies  and  henefiting 
investors  seeking  an  understanding  of 
an  is.suer’s  obligations  with  regard  to 
determining  executive  comjiensation. 

The  inclusion  in  Amendment  No.  2  of 
language  in  BATS’s  rules  that  requires 
a  comjiensation  committee  to  conduct 
the  indejiendence  as.se.ssment  with 
resjiect  to  “any  comjiensation 
consultant,  legal  counsel  or  other 
adviser  that  jirovides  advice  to  the 
comjiensation  committee,  other  than  in- 
house  counsel”  merely  reflects  an 
instruction  in  Rule  lOOl  itself.  The 
addition  of  further  guidance  by 
Amendment  No.  2  merely  clarifies  that 
nothing  in  the  Exchange’s  rules  reejuires 
a  comjiensation  adviser  to  he 
indejiendent,  only  that  the 
comjiensation  committee  consider  the 
indejiendence  factors  before  selecting  or 
receiving  advice  from  a  comjien.sation 
adviser,^"  and  is  not  a  substantive 


77  1.')  II..S.(:.  78s(l))(2). 
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cliango.  Regarding  the  ])n)vision  added 
by  Amendment  No.  2  to  exclude 
advisers  tliat  provide  i;ertain  ty])es  of 
.services  from  the  inde])endenc:e 
assessment,  as  disciis.sed  above,  the 
(’-ommission  lias  already  iletermined  to 
exclude  such  advi.sers  from  the 
disclosure  reiiuirement  regarding 
compensation  advisers  in  Regulation  S— 
K  hecau.se  the.se  tyjies  of  services  do  not 
raise  conflict  of  interest  concerns. 

The  change  made  by  Amendment  No. 

1  to  reijuire  companies  currently  listed 
on  BATS  to  coinjily  with  certain  of  the 
new  rules  by  July  1, 2013  brings  BATS’s 
effective  dale  in  line  with  that  of  other 
exchanges. The  addition  of 
exemjitions  that  were  not  originally 
jiropo.sed  for  sjiecific  types  of  entities, 
including  limited  partner.ships, 
coojieratives,  foreign  private  issuers, 
management  investment  companies 
registered  under  the  Investment 
com])any  Act  of  1040  continue 
exemptions  available  under  the  current 
rules  and  are  appropriate  exercises  of 
BATS’s  exemptive  authority  under  Rule 
lOd-l.  The  revision  in  Amendment  No. 

2  to  adopt  a  cure  jieriod  for  c:ompanies 
to  comjilv  with  the  rule’s  reijuirements 
in  the  event  a  director  ceases  to  he 
independent  for  rea.sons  outside  his  or 
her  control  is  .suggested  by  Rule  lOC-l 
it.self,  and  the  additional  provi.so  to 
allow  comjxmies  at  lea.st  180  days  has 
l)e(;n  apinoved  hv  the  (iommission  in 
other  contexts. 

The  change  made  by  Amendment  No. 

3  regarding  the  exem])tion  for  Smaller 
Rejjorting  Comjianies  merely  clarifies 
that  for  Smaller  Reporting  (iompanies 
the  current  standards  for  independent 
oversight  of  executive  com])ensation  are 
not  changing,  as  BATS  is  only 
exempting  Smaller  Re))orting 
Companies  from  the  newly  projiosed 
enhanced  independence  standards,  not 
all  the  independence  standards.  Thus, 
Smaller  reporting  Companies  will 
continue  to  he  required  to  comply  with 
existing  oversight  of  executive 
compensation  rules. 

For  all  the  reasons  di.scus.sed  above, 
the  Commission  finds  good  cau.se  to 
accelerate  approval  of  the  jiroposed 
changes  as  made  by  Amendment  Nos.  2 
and  3. 

V.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
.sid)mit  written  data,  views,  and 
arguments  concerning  the  foregoing  and 
wliether  Amendment  Nos.  2  and  3  are 
consistent  with  the  Ac:t.  (Comments  may 
1)(!  submitted  by  any  of  the  following 
methods: 


NY.S8  Approval  Orcku  and  Nasdac] 
A|)proval  Ordor,  supra  noli)  (i. 


Electronic  (innnncnts 

•  the  Commission’s  Internet 
c:omment  form  (hitf)://\\’\v\v.scc.g()v/ 
rulcs/sro.shtnil)-,  or 

•  Send  an  email  to  rulc- 
connncnts@scc.gov.  Bhiasi;  include  File 
Number  .SR-BATS-2()1 2-039  on  the 
subject  line. 

Paper  (ionnnents 

•  Send  ])a])er  comments  in  triplicate 
to  Elizabeth  M.  Murphv,  Secretarv, 
.Securities  and  Exchange  Commission, 
100  F  .Street  NE.,  Washington,  DC 
20.'>49-1090. 

All  suhmi.ssions  should  refer  to  File 
Number  .SR-BA'rS-201 2-039.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  u.sed. 

To  help  the  Commission  |)rocess  and 
review  your  comments  more  (d'ficiently, 
please  use  only  one  imdhod.  The 
Commis.sion  will  post  all  comments  on 
the  Commission’s  Internet  Web  site 
[http://\\’\\\v.scc.go\'/rnlcs/sro.shtml). 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proj)o.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
Commission  and  any  ])erson,  other  than 
those  that  may  he  withludd  from  the 
])uhlic  in  accordance  with  the 
provisions  of  .'i  l]..S.C.  .'j.52,  will  he 
available  for  Web  site  viewing  and 
j)rinting  in  the  (Commission’s  Fuhlic 
Reference  Room  on  official  business 
days  between  the  hours  of  1  ():()()  a.m. 
and  3:00  p.m.  Cojjies  of  such  filing  also 
will  be  available  for  inspection  and 
co])ying  at  the  ])rincipal  office  of  BAT.S. 
All  comments  received  will  he  posted 
without  change:  the  Commi.ssion  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  .SR-BAT.S-201 2-039,  and 
should  he  submitted  on  or  before 
February  12,  2013. 

VI.  Conclusion 

In  summary,  and  for  the  reasons 
discu.ssed  in  more  detail  above,  the 
(Commission  believes  that  the  rules 
being  adopted  by  BA'I’.S,  taken  as  whole, 
should  benefit  investors  by  helping 
listed  comj)anies  make  informed 
decisions  regarding  the  amount  and 
form  of  executive  compensation.  BAT.S’ 
new  rules  will  help  to  meet  (Congress’s 
intent  that  compen.sation  committees 
that  are  resi)onsil)le  for  .setting 
compen.sation  policy  for  executives  of 


listed  companies  consist  only  of 
inde])endent  directors. 

BAT.S’  rules  akso,  consi.stent  with  Rule 
1()(C-1,  reejuire  compensation 
committees  of  listed  companies  to 
assess  the  independence  of 
compensation  advisers,  taking  into 
consideration  six  .s])ecified  factors.  This 
should  help  to  assure  that  comj)ensation 
committees  of  BAT.S-li.sted  companies 
are  better  informed  about  potential 
conflicts  when  selecting  and  receiving 
advice  from  advi.sers.  .Similarly,  the 
provisions  of  BAT.S’  standards  that 
recjuire  c:ompensation  committees  to  he 
given  th(!  authority  to  engage  and 
over.see  com})ensation  advisers,  ami 
recjuire  the  listed  comjiany  to  jjrovide 
for  ajjjjrojjriate  funding  to  comjxm.sate 
such  adviscirs.  should  helj)  to  .suj)j)ort 
the  compen.sation  committee’s  role  to 
oversee  exc;cutive  t;omjjen.sation  and 
helj)  jjrovide  coinjiensation  committees 
with  the  resources  necessary  to  make 
better  informed  comjjensation 
decisions. 

For  the  foregoing  reasons,  the 
C.ommi.ssion  finds  that  the  jirojcosed 
ride  change,  .SR-BATS-2()1 2-039,  as 
modified  by  Amendment  Nos.  1, 2  and 
3.  is  consistent  with  the  Exchange  Act 
and  the  rules  and  regulations 
thereunder  ajijilicahle  to  a  national 
securities  exchange,  and.  in  jiarticular, 
with  .Section  (){h)(.'i)  of  the  Act."" 

It  is  therefore  ordered.  |)ur.suant  to 
.Section  19(i))(2)  of  the  Act,"'  that  the 
j)roj)osed  rule  change.  .SR-BATS-2()12- 
039,  as  amended,  he,  and  it  hereby  is, 
aj)j)roved. 

l''er  the  (ioniinission,  by  tlie  Division  of 
'rrading  and  Markets,  jinrsuant  to  delegated 
antliority."^ 

Kevin  M.  O’Neill, 

D(‘iJiily  Secretary. 

|FK  Oec.  2l)i:i-l)l  no  r-’iled  H:4.'j  am| 
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“Act”).'  an(t  Rule  19l)-4  thereunder,- 
notice  is  hereby  given  that  on  January  7, 
2013.  BATS  Exchange,  Inc.  (the 
“Exchange”  or  “BATS”)  filed  with  the 
Securities  and  Exchange  Connnission 
(“(x)inmission”)  tlie  proposed  rule 
change  as  described  in  Items  I.  II  and  111 
Ixilow,  which  Items  have  been  prej)aretl 
l)y  the  Exchange,  'fhe  Exchange  has 
d(!signated  the  proposed  rule  change  as 
one  establishing  or  changing  a  member 
due,  fee.  or  other  charge  imi)osed  by  the 
Exchange  under  Section  lt)(h)(3)(Aj(ii) 
of  the  Act  •'  and  Rule  10l)-4(f)(2) 
thereunder.-*  which  renders  the 
|)ropo.sed  rule  c.hange  effective  upon 
fding  with  the  Commission.  The 
Conuni.ssion  is  publishing  this  notice  to 
.solicit  comments  on  the  propo.stul  rule 
change  from  interested  persons. 

I.  Self-Regulalory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  (Change 

'I'he  Exc:hange  ])roposes  to  amend  the 
fee  schedule  apj)lical)le  to  Members  '* 
and  non-meml)(;r.s  of  the  Exchange 
pursuant  to  BATS  Rules  l.'j.l(a)  and  (c). 
(flanges  to  the  fee  .schedule  pursuant  to 
this  |)roj)o.sal  are  effective  uj)on  filing. 

The  text  of  the  propo.sed  rule  change 
is  available  at  the  Exchange's  Web  site 
at  htti)://\v\\  \\’.h(its1rading.(:otn,  at  the 
princi])al  office  of  the  Exchange,  and  at 
the  (Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  fiiing  with  the  (Commission,  the 
Exchange  included  .statements 
concerning  the  purpose  of  and  basis  for 
the  propo.sed  rule  change  and  discus.sed 
any  comments  it  received  on  the 
proj)o.sed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
j)lace.s  specified  in  Item  IV  below.  The 
Exchange  has  j)repar(;d  summaries,  set 
forth  in  Sections  A.  B.  anti  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regukitoiy  Organi/MHon's 
Stdtf^mant  oi  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Buie 
(ihauge 

1.  Purpo.se 

The  Exchange  pro])oses  to  adopt 
jiricing  for  orders  routed  hv  the 
Exchange  to  a  new  options  market,  the 


'  15  IL.S.C.  78s(l))(l). 

^  17  CFR  24().l!ll)-}. 

•15  78s(l))(3)(.\)(ii). 

M7(:FR  24{).1!)I)-4(0(2). 

'■  A  M(!iiil)(!r  is  :iiiy  rt^isloriul  lirokor  (ir  doalor  that 
has  Ihmmi  a(imiU(!cl  to  iiuiinharshi))  in  tlio  I'Achan^e. 


MIAX  Ojitions  Exchange  (“MlAX"),  and 
to  modifv  pricing  for  orders  routed  hv 
the  Exchange  to  NASDAQ  OMX  PIIEX 
LL(C  {“PMLX”)  and  NASDAQ  OMX  BX. 
Inc.  (“BX  Options”),  as  further 
described  below. 

The  Exchange  currentlv  charges 
certain  fiat  rates  for  routing  to  other 
options  exchanges  that  have  been 
placed  into  groups  based  on  the 
ajiproximate  co.st  of  routing  to  such 
venues.  The  groujiing  of  away  options 
exchanges  is  based  on  the  co.st  of 
transaction  fees  assessed  by  each  venue 
as  well  as  costs  to  the  Exchange  for 
routing  (i.e.,  clearing  fees,  connectivity 
and  other  infrastructure  costs, 
memhenship  fees,  etc.)  (collectively, 
“Routing  Costs”). 

Based  on  ajiplicahle  Routing  Costs, 
the  Exchange  currently  charges  SO. 11 
per  contract  for  (aistomer  orders 
executed  at  NYSE  MKT  EEC  (“AMEX”). 
BOX  Options  Exchange  EEC  (“BOX”), 
Chicago  Board  Options  Exchange,  Inc. 
(“(330E”).  BX  Options,  International 
Securities  Exchange,  EE(]  (“ISE”) 

(Classic  issues),  and  PHEX  (Cla.ssic 
issues),  'fhe  Exchange  currently  charges 
SO. 57  per  contract  for  Professional. 

Firm,  and  Market  Maker  orders 
executed  at  AMEX.  BOX,  CBOE,  BX 
Ojilions.  ISE  ((Classic  i.ssiies),  and  PHEX 
(('.la.ssic  issues). 

Ba.sed  on  fees  at  MIAX,  the  lixchange 
believes  that  MIAX  would  he 
appropriately  grouped  with  the 
Exchanges  listed  above,  as  MIAX  now 
has  fees  that  are  approximately  the  same 
as  the.se  markets.  Accordingly,  the 
Exchange  jiroposes  to  charge  SO. 11  per 
contract  for  Customer  orders  executed  at 
MIAX  and  SO. 57  per  contract  for 
Professional,  Firm,  and  Market  Maker 
orders  executed  at  MIAX. 

As  noted  above,  the  Exchange 
currently  charges  SO.l  1  per  contract  for 
Customer  orders  and  SO. 5 7  jier  contract 
for  Professional,  Firm,  and  Market 
Maker  orders  executed  at  BX  Ojjtions. 
Ba.sed  on  changes  to  ])ricing  at  BX 
Options  that  differentiates  between 
oj)tions  classes  snhject  to  the  penny 
pilot  program  (“Penny  Pilot  Securities”) 
and  those  that  are  not  (“Non-Penny 
Pilot  Securities”),  the  Exchange 
])roj)ose.s  to  add  additional  pricing  for 
executions  of  Non-Penny  Pilot 
Securities  resulting  from  orders  routed 
to  BX  Options,  'fhe  Exchange  will 
maintain  the  currimt  pricing  structure 
for  Penny  Pilot  Securities.  The 
Exchange  j)roj)oses  to  provide 
executions  offai.stomer  orders  in  Non- 
Penny  Pilot  Securities  without  imjjosing 
a  fee  and  to  charge  $0.95  per  contract  for 
Professional,  Firm  and  Market  Maker 
orders. 


As  noted  above,  the  Exchange 
currently  charges  $0.11  ]K!r  contract  for 
(aislomer  orders  executed  at  PHEX  in 
Ola.ssic  issues  and  $0.52  per  contract  for 
(aistomer  orders  executed  at  PHEX  in 
Make/Take  issues."  The  differentiation 
hetweiai  (Cla.ssic  and  Make/Take  i.ssues 
was  based  on  divergent  pricing  at  PHEX 
for  (]u.stomer  orders  between  such  tyjjes 
of  oj)tions.  Specifically,  PHEX  has 
l)reviously  charged  increascul  rates  to 
remove  li(iuidity  in  specified  symbols 
identified  by  the  Exchange  as  Make/ 
Take  issues  (identified  as  “Select 
Symbols”  at  PHEX).  With  changes  to 
Select  Symbol  j)ricing  that  became 
effective  on  January  2.  2013,  PHEX  no 
longer  asses.ses  a  higher  fee  for 
executions  of  Cu.stomer  orders  in  Select 
Symbols.  Accordingly,  the  Exchange 
believes  that  the  juicing  ajjjilicable  to 
Make/Take  issues  at  PHEX  is  no  longer 
nec(;.ssary,  and  that  all  Customer 
(ixecutions  resulting  from  orders  routed 
to  PHEX  should  be  charged  $0.11  jjer 
contract.  Desjjite  identical  fees,  the 
Exchange  is  maintaining  separate 
referenc(;.s  to  Make/Take  and  Classic 
})ricing  for  orders  routed  to  and 
executed  [sic]  PHEX  because  it  believes 
that  j)artici])ants  that  are  accustomed  to 
this  di.stinction  will  be  less  confused  if 
it  continues  to  sejjarately  list  each 
category. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
j)rt)j)o.sed  rule  change  is  consistent  with 
the  recjuirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
an;  a|)|)licahle  to  a  national  securities 
exchange,  and.  in  juirticular.  with  the 
recjuirements  of  Section  0  of  the  Act." 
S])ecificallv,  the  Exchange  believes  that 
the  j)roi)osed  rule  change  is  consi.stent 
with  Section  (i(h)(4)  of  the  Act,"  in  that 
it  jjrovides  for  the  equitable  allocation 
of  reasonable  dues,  fees  and  other 
charges  among  members  and  other 
j)er.sons  using  any  facility  or  system 
which  the  Exchange  o])erates  or 
controls.  The  Exchange  notes  that  it 
o])erates  in  a  highly  comjjetitive  market 
in  which  market  juuticijjants  can 
readily  direct  order  fiow  to  coinjjeting 
venues  or  jjroviders  of  routing  services 
if  they  deem  fee  levels  to  he  excessive. 

As  ex])lained  above,  the  Exchange 
generally  attemjjts  to  ajqu  oximate  the 


'■As  cliiliniMl  on  tin;  lot!  schodulo.  Miikts/’rako 
pricinj*  ndbrs  to  oxnciilions  at  llu;  idonlifiod 
ox(:liaiif><!  undor  which  "I’osl  l.i(|uidity"  or  "Makoi  ' 
riilialos  ("Mak(!")  an;  crcdilcd  In’  that  oxc:han<>o  and 
"'I'ako  l.iqnidity”  or  ‘"rakca'"  fans  (‘'Taka")  ara 
char^(!d  Ijv  tliat  axchanga.  "Cla.ssic"  issnas  includ(!.s 
all  axaciilions  not  snhjact  to  Maka/Taka  pricing  at 
tha  idantiliad  axchanga. 

7  15  II..S.C.  781'. 

'•15  U..S.C.  78l(l))(4). 
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cost  of  routing  to  other  options 
exchanges,  including  otlier  applical)le 
costs  to  the  Exchange  for  routing.  Tlie 
Exchange  believes  that  a  pricing  model 
based  on  approximate  Routing  Costs  is 
a  reasonable,  fair  and  ecpiitahle 
approach  to  ])ricing.  Sj)ecifically,  the 
Exchange  believes  that  its  ])roi)osal  to 
adopt  routing  fees  to  MIAX  and  modifv 
fees  to  l^HLX  and  8X  Options  is  fair, 
(Mluitahle  and  reasonable  because  the 
fees  are  generally  an  a])proximation  of 
the  cost  to  the  Exchange  for  routing 
orders  to  such  exchanges.  The  Exchange 
hidieves  that  its  flat  fee  structure  for 
orders  routed  to  various  venues  is  a  fair 
and  e(|uital)le  approach  to  pricing,  as  it 
provides  certainty  with  respect  to 
execution  fees  at  grou])s  of  away  ojjtions 
exchanges.  Under  its  flat  fee  structure, 
taking  all  co.sts  to  the  Exchange  into 
account,  the  Exchange  may  ojmrate  at  a 
slight  gain  or  a  slight  lo.ss  for  orders 
routed  to  and  executed  at  MtAX.  PHEX 
and  13X  Options.  As  a  general  matter, 
the  Exchange  believes  that  the  j)ropo.sed 
fees  will  allow  it  to  recoup  and  cover  its 
costs  of  ])roviding  routing  services  to 
such  exchanges.  The  Exchange  akso 
believes  that  the  i)ropo.sed  fee  structure 
for  orders  routed  to  and  executed  at 
the.se  away  o])tion.s  exchanges  is  fair  and 
iHluitahle  and  not  unreasonably 
discriminatorv  in  that  it  ap])lie.s  ecjuallv 
to  all  lVlemh(!rs. 

The  Exchange  notes  that  under  its 
new  pricing  model.  BX  Options  will 
j)rovide  rebates  for  (aistomer  orders  in 
Non-Penny  Pilot  Securities  that  the 
Exchange  is  not  ])ro])osing  to  ])a.s.s  on  to 
the  entering  Member;  instead,  the 
Exchange  jmojjoses  to  provide  such 
execadions  free  of  charge.  The  Exchange 
specifically  believes  that  its  pricing 
structure  for  Customer  orders  in  Non- 
Penny  Pilot  Securities  routed  to  BX 
Options  is  reasonable  because,  although 
not  an  approximation  of  the  cost  of 
routing  per  se.  Customer  orders  will  .still 
receive  executions  free  of  charge, 
whereas  all  other  routed  orders  are 
charged  a  fee  that  includes  applicable 
Routing  (iosts.  The  Exchange  believes 
that  pricing  for  Cu.stomer  orders  in  Non- 
Penny  Pilot  Securities  is  fair  and 
(!(|uitat)le  and  non-discriminatory 
because  it  will  apply  ecjually  to  all 
Members,  and  because  Members  can 
and  will  likely  route  directly  to  BX 
Options  to  the  extent  thev  are 
specifically  .seeking  the  rebate  provided 
for  such  orders.  The  Exchange  reiterates 
that  it  oi)erates  in  a  highly  competitive 
market  in  which  market  particijiants  can 
reatlily  direct  order  flow  to  competing 
venues  if  they  deem  fee  hivels  to  he 
excessive  or  providers  of  routing 
.services  if  thev  deem  fee  levels  to  he 


excessive.  Finally,  the  Exchange  notes 
that  it  con.stantly  evaluates  its  routing 
fees,  including  j)rofit  and  loss 
attributable  to  routing,  as  applicable,  in 
connection  with  the  operation  of  a  flat 
fee  routing  service,  and  would  consider 
future  adjustments  to  the  pro])osed 
pricing  structure  to  the  extent  it  was 
r(!couping  a  significant  profit  from 
routing  to  another  options  exchange. 

B.  Sf^If-liHgiildton'  Orf’dnixdlion ’s 
Stdldiiidnl  on  Burdon  on  (JonipotHion 

The  Exchange  does  not  heliev(!  that 
the  pro])osed  rule  change  will  imj)ose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
jjroposed  changes  will  a.ssist  the 
Exchange  in  recouping  costs  for  routing 
orders  to  other  options  exchanges  on 
behalf  of  its  participants.  The  Exchange 
also  notes  that  Members  may  choose  to 
mark  tlnur  orders  as  ineligible  for 
routing  to  avoid  incurring  routing  fees.'* 
As  stated  above,  the  Exchange  notes  that 
it  operates  in  a  highly  competitive 
market  in  which  market  particij)ants  can 
readily  direct  order  flow  to  competing 
venues  if  they  deem  fee  levels  to  he 
excessive  or  ])rovider.s  of  routing 
servicijs  if  they  deem  fee  levels  to  he 
(ixcessive. 

(j.  Solf-Begnldtoiy  Orgonizotion's 
Stdtonwnt  on  (hnnnonts  on  the 
Broposod  Bold  (dntnga  Bneoivod  From 
Mdinbors.  Pditiciponts,  or  Otiwrs 

No  written  comments  w(!re  solicited 
or  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Pursuant  to  Section  19(l))(.3)(A)(ii]  of 
the  Act  ">  and  Rule  19l)-4(f)(2) 
thereunder."  the  Exchange  has 
designated  this  jiroposal  as  estahli.shing 
or  changing  a  tlue,  fee.  or  other  charge 
applicable  to  the  Exchange’s  Members 
and  non-memhers,  which  renders  the 
proposed  rule  change  effective  uj3on 
filing. 

At  any  time  within  (iO  davs  of  the 
filing  of  the  proposed  rule  change,  the 
Commis.sion  summarily  may 
tem])orarily  suspemd  such  rule  change  if 
it  app(!ar.s  to  the  (k)mmis.sion  that  such 
action  is  nece.s.sary  or  aj)propriate  in  the 
public  inten.'st,  for  the  j)rot(;ction  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  purj)o.ses  of  the  Act. 


''  S(!<r  ItA'I'.S  Kuli!  21.1(cl)(K)  (fti;.s(:i'ii)inf>  "ItAT.S 
(tiilv"  ordors  lor  liA'f.S  Options)  imd  I5AT.S  Koto 
21.!)(h)(1)  (d(!S(:ril)in}5  llio  tJAT.S  Options  routing 
jn'oeoss.  wliicli  n!(|iiir(!s  ordors  to  l)o  dosignntod  ns 
nvaiiabto  for  routing). 

II..S.C.  7Bs()))(:i)(A)(ii). 

"  17  CFR  24l).1()l>-4(l)(2). 


IV,  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consi.stent  with  the  Act. 
(kimments  may  he  submitted  by  any  of 
the  following  methods: 

Eldctronic  (Joininonls 

•  Use  the  Commission’s  Internet 
comment  form  (http://\v\v\v.sdc.^ov/ 
rnids/sro.shtmiy.  or 

•  Send  an  email  to  rule- 
comnwnts@se;c.gov.  Please  include  h’ile 
Number  SR-BATS-201 3-002  on  the 
subject  line. 

Popor  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Commission, 
100  F  Street  NE.,  Washington,  DC 
20.'549-1090. 

All  submissions  should  refer  to  File 
Number  SR-BATS-201 3-002.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commi.ssion  jirocess  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  (Commi.ssion  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (httpd/www.sec.gov/ 
rnlds/sro.shtml).  (]o])ie.s  of  the 
submi.ssion,  all  subseciuent 
amendments,  all  written  statements 
with  respect  to  the  j)roj)o.sed  ride 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
jjroposed  rule  change  between  the 
Commi.ssion  and  any  jierson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .5  II.S.CC.  .5.'i2,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room.  100  F  Street  NE., 
Washington,  DC  20.'i49,  on  official 
business  days  between  the  hours  of 
1():{)()  a.m.  and  3:00  jj.m.  (Copies  of  the 
filing  akso  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change: 
the  Commi.ssion  does  not  edit  personal 
identifving  information  from 
submi.ssions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  .submissions 
should  refer  to  File  Number  SR-BA'PS- 
201 3-002  and  should  he  submitted  on 
or  before  Februarv  12,  2013. 
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For  llu!  (]oiniiiission.  l)y  llio  Division  of 
Trading  and  Markcds.  ])nrsiiant  to  dologatod 
anlhority.'- 
Knvin  M.  O’Nnill, 

Drpuly  Sucraldiy. 

|FKI)(m:.  2013-01114  Filisl  l-lK-13:  8:4.'>  am| 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68655;  File  No.  SR-OPRA- 
2012-07] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  of  Proposed 
Amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information  To 
Amend  Section  3.5  of  the  OPRA  Plan 

jannary  15.  2013. 

Pursuant  to  Section  11 A  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  '  and  Rule  (i()8  thereunder.- 
notice  is  hereby  given  that  on  December 
21. 2012.  the  (iptions  Price  Reporting 
Authority  (“OPRA”)  suliinitted  to  the 
Securities  ami  Exchange  (Commission 
(“(Commi.ssion”)  an  amendment  to  the 
Plan  for  Reporting  of  CConsolidatetl 
0))tions  Last  Sale  Rejiorts  and 
Quotation  Information  (“OPRA  Plan”).  * 
The  projio.sed  amendment  revi.ses  a 
provision  that  describes  certain 
circumstances  in  which  a  national 
.securities  exchange  must  cease  to  he  a 
Member  of  OPRA.  The  (Commission  is 
])uhlishing  this  notice  to  solicit 
comments  from  interested  persons  on 
the  proposed  OPRA  Plan  amendment. 

!.  De.sc:riplion  and  Purpose  of  the  Plan 
Amendment 

The  jmrpose  of  this  amendment  is  to 
revise  language  in  Section  3. .5  of  the 
Ol^RA  Plan  that  currently  .states  that 
“The  memhershi])  status  (in  OPRA]  of  a 
Member  shall  terminate  effective  as  of 

17  CFK  200.30-3(ii)(12). 

'  KS  ll..S.(:.  78k- 1. 

- 17  CFR  242.808. 

‘Tilt!  Ol’R.A  Fliin  is  <i  niitiiinal  market  sysli!m  plan 
appr(iv(!d  liy  llu!  Commission  pursuimt  to  .Si!i:tion 
11 A  ol  tiu!  .Act  ami  Ruin  t>t)8  tluircuiuler  (formia  lv 
Riilt!  1 1  Aa.3-2).  .S’cc  .S(!ciiritii!s  lixcliango  Ai:t 
Rcitiasi!  No.  17838  (Marili  18.  1<I81).  22  .S.F.C. 
Ilocki!!  484  (Marcl)  31.  1081).  Tim  lull  text  of  llm 
Ol’RA  I'liiii  is  availalilt!  at  hUpJ / 
iniir.o/MT/dulfi.fom. 

'I'lii!  OPRA  Plan  provititis  for  tIu!  coll(K:tiou  ami 
diss(!miuiitiou  of  l.ist  sale  iiud  (|uotaliou  inlormaliou 
on  options  that  tirt!  tradiid  on  the  participant 
ext  liiingtis.  'I'he  elev(!n  piiUicipants  to  the  OPRA 
Plan  art!  IIA'I'.S  Fxchange.  Inc..  BOX  Options 
FNchange.  l.I.C.  Chiciigo  Hoiird  Options  I'Achange. 
lncorporat(!d.  C2  Options  fixchangt!.  lni:orporated. 
lnt(!rniitional  .StHairities  FxOiange.  I.I.C.  Miami 
lnt(!rnational  .Securities  I'Achange.  I.IX:.  NASDAQ 
OMX  HX.  Inc..  NASDAQ  OMX  PHI.X  l.I.C. 
NASDAQ  Sl(K:k  Marki!l  I.IX;.  NYSF:  MKT  l.LC.  iind 
NYSF;  Area.  Inc. 


*  *  *  the  last  day  of  the  calendar 
(picirter  in  which  the  Member  h;is  ceased 
maintaining  a  miirket  for  the  trading  of 
.securities  ojition  contracts.”'*  Under 
this  language,  a  Member  that  cea.ses  to 
maintain  a  market  for  the  trading  of 
securities  ojition  contracts  late  in  a 
calendiir  (juarler  would  have  little  or  no 
time  in  which  to  resume  maintaining 
such  a  market  if  it  wants  to  remain  a 
Member  of  OPRA. 

OPRA  is  projiosing  to  amend  Section 
3.5  so  that  a  national  securities 
exchange  that  ceases  to  maintain  a 
market  for  the  trading  of  options  may 
remain  a  Member  of  OPRA  for  an 
additional  calendar  (pun  ter.  The 
amendment  would  jirovide  an  exchange 
that  ceases  to  maintain  a  market  for  the 
trading  of  ojitions  hut  wants  to  remain 
a  Member  of  OPRA  with  additional 
flexibility  with  respect  to  the  date  by 
which  it  must  resume  maintaining  a 
market  for  the  trading  of  ojitions. 

The  text  of  the  jiroposed  amendment 
to  the  OPRA  Plan  is  available  at  OPRA. 
the  Oommi.ssion’s  Public  Refeixaice 
Room.  hitj)://oi)m(i(it(i.(:oiu.  and  on  the 
Commission's  Web  site  at  innv..s'ec.gov. 

II.  Implementalion  of  the  OPRA  Plan 
Amendment 

OPRA  will  imjilement  the  jiropo.sed 
amendment  to  the  OPRA  Plan  after  this 
filing  has  been  approved  by  the 
Commission  in  accordance  with 
paragraph  (h)(1)  of  Rule  (iOH  of 
Regulation  NMS  under  the  Act. 

III.  Solicitation  of  (Comments 

Interested  jier.sons  are  invitiul  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whetluir  the  jiroposed  OPRA 
Plan  amendment  is  consi.sfent  with  the 
Act.  (kmmients  may  he  sidimitted  by 
any  of  the  following  methods; 

Electronic  Coininents 

•  Use  the  (Commission’s  Internet 
comment  form  (htt}}://\\'\\’\v.sec.gov/ 
rulcs/sro.shtiniy,  or 

•  Send  an  email  to  riile- 
connncnts@scc.gov.  Phia.se  include  File 
No.  SR-OPRA-2012-()7  on  the  snhjcict 
line. 

Paper  (ionnnents 

•  Send  jiajier  comments  in  trijilicate 
to  Elizabeth  M.  Mnrjihy,  Secrcitary, 
Securiticis  and  Exchange  (iommi.ssion, 

•*  Ol’RA  is  or‘><niiz(!(l  ns  a  liinilnd  lialiilil  v 
(:oin|)any.  and  llu!  Ol’RA  Plan  is  thn  l.iinitod 
l.iahility  Oiiinpanv  AgnicMinml  ol  Ol’RA.  Th(!  OI’R.X 
Plan  llinnildro  uses  tliii  viH:al)ulai  v  typically  used  in 
l.iinitod  l.ialiilitv  Oonipanv  A^rooinonls.  and 
tlioroloro  rolors  to  llio  national  soenritv  oxclian»os 
that  aro  participants  in  OPRA  as  “Momhors."  and 
to  thoir  participation  in  OPRA  as  "inomhorship." 


100  F  Stnuit  NE.,  Washington,  IXi 
20549-1090. 

All  snhmissions  .should  refer  to  File 
Nnmher  SR-()PRA-201 2-07.  This  file 
mnnher  should  he  included  on  the 
snhj(ict  line  if  email  is  used.  To  helj)  the 
C.ommi.ssion  jirocess  and  review  yonr 
comments  more  efficiently,  jihtase  u.se 
only  one  method.  The  (iommission  will 
jiost  all  comments  on  the  (Commission’s 
Intern(;t  Wtih  site  [Iittp://\\'\\'\\'. scc.gov/ 
rnics/sro.slitinl].  (Copies  of  the 
snhmi.ssion.  all  snhsecjuent 
amendments,  all  written  stattanents 
with  resjject  to  the  i)ro|)osed  |)lan 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
|3ro|)osed  j)lan  amendment  hrdween  the 
Commission  and  any  jjerson,  other  than 
those  tliat  may  he  withheld  from  the 
})ul)lic  in  accordance  with  the 
})rovisions  of  5  U.S.C.  552.  will  he 
available  for  Web  site  viewing  and 
jM'inting  in  the  (Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  D(C  20549,  on  official 
business  days  hetwcuai  the  hours  of  10 
a.m.  and  3  ]).m.  Co|)ies  of  such  filing 
akso  will  he  available  for  ins|)eclion  and 
co])ying  at  the  |)rinci|)al  office  of  OPRA. 
All  comments  received  will  he  ])osted 
without  change;  the  (Commission  do(!s 
not  edit  |)ersonal  idmitifving 
information  from  suhmi.ssions.  You 
should  submit  only  information  that 
von  wish  to  make  available  ])nhlicly.  All 
snhmi.ssicais  shonld  refer  to  File 
Nnmher  SR-OPRA-201 2-07  and  should 
he  submitted  on  or  before  February  12, 
2013. 

I'’()r  the  (Coinniissioii.  liy  the  Division  of 
Tniding  and  Markets,  pursuant  to  delegated 
antliorily.^’ 

Kevin  M.  O’Neill, 

Deputy  Sccrctdiy. 

|FR  Doc.  2()13-(n077  Filed  1-18-13:  8:4,5  anil 
BILLING  CODE  8011-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68647;  File  No.  SR-CHX- 
2013-01] 

Self-Regulatory  Organizations; 

Chicago  Stock  Exchange,  Inc.;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change,  as  Modified 
by  Amendment  Nos.  1  and  2  Thereto, 
Amending  Its  Price  With  Respect  to 
Regulatory  Fees  Related  to  the 
Continuing  Education  Regulatory 
Element,  Certain  Examinations  and 
Central  Registration  Depository,  Which 
Are  Collected  By  the  Financial  Industry 
Regulatory  Authority,  Inc. 

liimiarv  14.  2()1.'l. 

Pursuant  to  Suction  19(1))(1)  of  thu 
Sucuritius  Excliangu  Act  of  1934 
(“Act”),'  and  Rulu  19l)-4-  thuruundur, 
notice  is  huruhy  given  tliat  on  January  2. 
2013,  the  Chicago  Stock  Exchange,  Inc. 

or  the  “Exchange")  filed  witli 
the  Securities  and  Exchange 
Connni.ssion  (“(ionnnission")  the 
propo.sed  rule  change  as  de.scrihed  in 
Items  1,  11  and  111  h(!lo\v,  which  Items 
have  been  pre])ared  hy  tin;  Cil  IX.  *  Cl  IX 
has  filed  this  proposal  pursuant  to 
Exchange  Act  Rule  19h-4(f)(())  ’  which 
makes  it  effective  u])on  filing  with  the 
Commission.  The  (iommi.ssion  is 
publishing  this  notice  to  solicit 
comments  on  the  ])ro])osed  rule  change 
from  interested  ])er.sons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  the  Suhstance 
of  the  Proposed  Rule  Change 

CHX  jnoposes  to  amend  its  Schedule 
of  Fees  and  Assessments  (the  “Fee 
Schedule”),  effective  January  2,  2013, 
ndating  to  certain  fees  for  services 
provided  by  the  Financial  Industry 
Regulatory  Authority,  Inc.  ("FINRA”)  to 
Exchange  Participants  who  are  not 
members  of  FINRA  (“Non-FINRA 
Participants”).  The  text  of  this  jjroposed 
rule  change  is  available  on  the 
Exchange’s  Web  site  at  (w’ww.chx.coin) 
and  in  the  Commission’s  Public 
Reference  Rot)m. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
I'ixchange  included  .statements 
concerning  the  purpose  of  and  basis  for 
the  i)ro])osed  rule  change.  The  text  of 


'  ns  7Hs(l))(i). 

^  17  CKK  24().l<)l)-4. 

'('.nX  siil)iniU(!(l  two  ainiMKliiKMits  to  tho  filiiif;. 
lliis  Notion  rotlncts  those;  ainondmniits. 

••  17  CFR  240.1!)l)-4(n((i). 


these  statements  may  he  examined  at 
the  places  sjiecified  in  Item  IV  below. 
The  Exchange  has  prejiared  summaries, 
set  forth  in  sections  A,  B,  and  C  httlow, 
of  the  most  significiint  aspects  of  such 
statements. 

A.  S(ilf-I{et>iil(itory  Organi/jition’s 
Slcitcinant  of  tliH  Ihirposo  of.  and 
Sfatntorv  Basis  for.  tha  Proposad  Bala 
(ihanga 

I .  Purpo.se 

The  Exchange  jiroposes  to  amend 
Section  J..')  of  the  Fee  Sclnulule  to 
update  certain  fees  for  education, 
examination  and  Web  (Central 
Registration  Dejiusitory  (“CRD”) 
system  •'>  services  that  are  offered  hv 
FINRA  to  Non-FINRA  Participants.  In 
doing  so,  the  Exchange  initially 
])roj)ose.s  to  clarify  that  the  fees 
enumerated  under  Section  J..')  apply  to 
Particijiants  that  are  not  FINRA 
memhers  and  that  all  fees  under  Section 

J. -l  fall  under  two  categories. 

Specifically,  the  Exchange  proposes  to 
amend  the  title  to  Section  J..'i  to  read, 
“Fees  for  FINRA-provided  services 
(paid  directly  to  FINRA)  for  Particijiants 
tliat  are  not  FINRA  members.” 

Moreover  the  Exchange  projioses  to 
reorganize  all  such  fees  under  two  new 
subsections  entitled  “Education  and 
Examination  Fees”  and  “Cmitral 
Registration  Depository  (“CRD”)  luies.” 

Education  and  Examination  Fees 

The  Exchange  projioses  to  amend 
Section  J.,'5  of  the  Fee  Schedule  to 
ujnlate  certain  fees  for  education  and 
examination  .services  jirovided  by 
FINRA  to  non-FlNRA  Particijiants,  .so  as 
to  mirror  the  corresjionding  fees  li.sted 
under  the  current  Schedide  A  to  the 
FINRA  By-Laws,  'fhe  most  recent 
ujidates  to  these  fees  by  FINRA  are  not 
currently  reflected  in  the  Fee  Schedule. ^ 
There  is  no  distinction  in  the  cost 
incurred  hy  FINRA  for  jiroviding  such 
education  and  examination  services  if 
the  Particijiant  is  a  FINRA  member  or  a 


">Tlu;(;Kn  sv.sicm  is  tiu;  ccntiiil  li(:(;nsiii^  iind 
n;'>isliiiti<in  svsioin  lor  tin;  II. .S.  s(;(;iirili(;s  iiulustrv. 
Tin;  (IRI)  svsloin  (;nal)l(;.s  iiidividii.ils  and  linns 
s(;i;kin}^  i'(;{>islralion  with  nndtiph;  slaU;s  and  s(;ll- 
ro^nlalorv  or^ani/.ations  In  do  so  l)v  snhniilling  a 
single  tonn.  ring(;r|)i'inl  card  and  a  coinl)ini;d 
|)avni(;nt  ol  l(;(;s  lo  I'lNRyX.  Tlironi>h  ihodRI) 
syst(;in.  FINRA  maintains  tin;  (jiialilication. 
(;m|)loyin(;nl  and  disciplinary  hislorios  ot  r(;5>isl(;r(;d 
associalt;d  p(;rsons  ol  l>rok(;r-d(;al(;rs. 

'■  Tin;  Fixclian”;;  nol(;s  lhal  l’artic:i pants  who  an; 

I'  lNRA  ini;inhi;rs  an;  alr(;ady  snl)ji;cl  lo  llu;  same  l(;(;s 
p(;r  FINRA  rnles. 

^  .SV;f;  .S(;ciirilii;s  Fxclian”;;  Act  Ri;l(;asi;  No.  (i(>4(>,S 
(Fohruary  24.  2012).  77  FR  t2(i:t.')  (March  I.  2012) 
(.SR-F'INRA-2012-0!I)  |sic|;  .see  also  .S(;c.iiritii;s 
lixchaiif;!;  Act  R(;h;ast;  No.  (iOOOS  (Novomhor  (i. 
20()!l).  74  FR  .'■)<):t.l4  (Nov(;ml)i;r  17.  2000)  (.SR- 
F’INRA-2000-071). 


Non-FINRA  Particijiant.  The  jirojiosed 
changes  are  as  follows:" 

•  .Slot)  for  the  Coutimiing  Education 
Regulatory  Element  registration  fee;" 

•  Deletion  of  reference  to  the  Series 
7 A  Exainiuatioii  and  its  corresjionding 
registration  fee  of  .$2.''i(): 

•  .$290  for  the  Series  7  Examination 
registration  fee:  ' ' 

•  .Sll.'i  for  the  Series  27  Examination 
registration  fee: and 

The  Exchange  notes  that  the  jirojio.sed 
changes  are  not  otherwise  intended  to 
address  any  other  issues  surrounding 
regulatory  fees  and  that  the  Exchange  is 
not  aware  of  any  jirohlems  that 
Particijiants  would  have  in  comjilying 
with  the  jirojiosed  changes. 

As  for  imjilementcition  of  the 
jirojio.sed  education  and  examination 
fees,  the  Exchange  has  filed  the 
jirojiostul  rule  change  for  immediate 
effectiveness  and  jirojioses  an 
implementation  date  of  January  2,  2013. 
This  date  is  the  .same  as  FlNRA’s 
imjilementation  date  for  its  jirojiosed 
Well  CRD  sy.stem  fees,  as  di.scu.s.sed 
below.'" 

Centnil  Regi.stration  Dejiository  (“(’.RD”) 
Fees 

The  Exchange  further  jirojio.ses  to 
amend  Section  J..'i  of  the  Fee  Schedule 
with  resjHict  to  certain  fees  related  to  the 
CRD  .svsteni  which  are  collected  hy 
FINRA.  The.se  fees  have  not  been 
ujidated  since  the  Exchange  rerjuired  its 
Particijicints  to  register  certain 
associated  jiersons  through  the  Web 
CRD  Sy.stem. '•» 

FINRA  collects  and  retains  certain 
reguhitory  fees  via  the  CiRD  system  for 
the  registration  of  employees  of  non- 
FINRA  Particijiants.  FINRA  recently 
amended  some  of  the  fees  assessed  for 
use  of  the  CRD  system  and  those 
amendments  will  become  effective 
January  2.  201 3.''’ 


"I  sic) 

''.S’f.'c  .Si;(:li()ii  4(f)  of  .St:lu;(lulo  A  lo  llu;  FINRA  I5y- 
Liiws.  llu;  (:un(;nl  (:orri;spoiulin»  (1 IX  lot;  is  .S7.'>. 
Pcirlicipiilioii  in  llu;  R(;hiiI,'iIoi  v  KI(;Mu;nl  is 
mmulalory  for  CHX  Fiirlioiiiaiils  pursuani  loCIIX 
Arlicli;  li.  Riih;  1 1(a). 

'•'Siiua;  llu;  Fxchan^o  has  rt;lir(;(l  il  (sicl  Iradin^ 
lloor.  llu;  .Sorios  7.\  l.:xamiiialion  has  hi;(;oiiu; 
ohsoloU;. 

' '  .S'eo  .Soclioii  4((:)  of  .Sclualuh;  A  lo  llu;  FINR.X 
Ih  -I.aws.  Tlu;  (:urri;nl  (:oiT(;spoiulin)>  CHX  ha;  is 
.S2r>ll. 

.S'(a;  .Si;c:lion  4(c:)  ol  .Stluahili;  A  lo  llu;  FINRA 
Hv-l.aws.  1  hi;  omroiil  (:on'i;s|)oiuling  CHX  ha;  is 
.SH.!. 

'  CSVa'  .St;(:urilii;s  fixcliangi;  Aol  Ri;l(;asi;  No.  Ii7247 
(|uiu;  2.S.  2012).  77  FR  :iH«li(i  (|iiiu;  20.  2012)  (.SR- 
MNRA-2012-0;i0). 

.S'f.a;  .S(;i:m  itii;s  I'Achangi;  Act  Ri;li;asi;  No.  .S7.'jK7 
(March  :n.  200K).  7:i  FR  lO.SOH  (April  4.  2001!)  (.SR- 
(llX-2007-21). 

.SVa;  .Socurilios  Fxchaiigi;  Act  Roloasi;  No.  07247 
()mu;  2,0.  2012),  77  FR  IBBOli  ()imi;  20.  2012)  (.SR- 
FlNRA-2012-0:i0). 
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Tin;  ("RD  .system  f(;es  are  user-based 
and  there  is  no  distinction  in  the  co.st 
incurred  hy  FINRA  if  the  user  is  a 
KINRA  meinher  or  a  Non-f’INRA 
I’articipant.  Accordingly,  the  Exchange 
is  |)roj)osing  to  amend  Section  J..")  of  tlie 
Fee  Schedule  to  mirror  tlie  fees  asses.sed 
l)y  FINRA.  which  will  he  imjjlementcul 
cojuairrently  with  the  amended  FINRA 
fees  on  januarv  2,  2013.'“  The  proposed 
changes  are  as  follows:  '' 

•  Slot)  for  each  initial  Form  114  filed 
for  the  regi.stration  of  a  representative  or 
princi})al:  "* 

•  .Si  10  for  additional  processing  of 
each  initial  or  amended  Form  114,  Form 
1)3  or  f’orm  HD  that  includes  the  initial 
reporting,  amendment,  or  certification 
of  one  or  more  disclosure  ev(;nts  or 
proceedings: 

•  Si. 3  for  proc:essing  and  posting  to 
the  (]RD  system  each  .set  of  fingeiprints 
suhmitted  electn)nically  to  IdNRA.  plus 
any  other  charge  that  may  he  imposed 
hy  the  II. .S.  Department  of  Justice  for 
j)roce.ssing  each  set  of  fingerprints: 


"‘llu!  Kxcluin^o  n(it(!s  lliiil  il  liiis  onlv  arioptcul 
llu!  CKl)  svsIcmh  Ii‘<!S  cliar^od  l)v  FINR.A  lo  Ndii- 
MNKA  I’aiiicipants  wlMai  sucli  an?  a|)|)li(:al)l(!. 

In  tills  ns^ard.  (.nrlain  F'lNR.A  CRU  syslam  inns  and 
rn(|nirninnnts  am  s|M;(:iti(:  lo  I'lNR.A  mninlinrs.  lint 
ilo  not  apply  lo  iioii-l'lNR.A  I’artici pants. 

'".Non-FINRA  I’arlicipants  liavn  linnii  (liaiy^nd 
CRl)  syslnin  Inns  sincn  20tlK.  .Sec  .Sncairilins 
l-Acliaiif’n  .Act  RnInasn  No.  .A7.Aa7  (March  .11.  2lll)i{). 
7:t  FR  IK.Aim  (April  A.  20I)K)  (,SR-( :i IX-2l)tl7-2 1 ). 

.S'nc  .Snction  d(li)(  I)  of  .Sclindnln  A  to  llin  FINR.A 
By-laws  nlfnclivn  on  lannary  2.  2tn:t.  Tliis  Inn  is 
assnssnd  wlinii  a  Non-FINR.A  1‘articipant  siiliniils  its 
lii'sl  Initial.  Transinr.  Rnlicnnsn.  or  Dual  Rnf>islralion 
Form  II4  liliiia  on  iMilialf  of  a  rnaisinrnd  pnrson.  Tlin 
currnni  cormspondina  Cl IX  Inn  is  .SK.A. 

.S'cn  .Snction  (4)(li)(:i)  of  .Sclindnln  A  lo  llin 
FINR.A  By-laws  nffiH:livn  on  lannary  2.  2l)i:i.  llin 
cnrrnnt  corrnspoiidin*’  Cll.X  Inn  is  ,S!I5  rniatnd  lo 
Form  1 14  and  Form  ll.l.  llin  Inn  mlaind  lo  Form  Bl) 
is  a  nnw  fnncliar>>nd  hy  FINR.A.  Broknr-dnainrs  nsn 
Form  Bl)  lo.  amon^  oliinr  Ihinas.  rnjiorl  disclosnrn 
matlnrs  in  which  limy  or  a  control  alliliatn  havn 
Imhiii  involved.  Prior  lo  Ihn  adoption  of  Ihn  nnw  Inn. 
FINR.A  did  not  havn  a  Ihn  dnsiaiind  lo  cover  Ihn 
costs  associated  with  Ihn  review  of  Form  Bl). 
notwithstanding  that  Ihn  review  is  similar  lo  that 
pnrformnd  of  Imiker-dnalnrs'  Forms  ll4  and  ll.'i. 

.Snell  reviews  incindn  confirming  that  the  mallnr  is 
properly  mporind.  reviewing  any  doenmnntation 
sniiniitind  and  dntnrniiniiig  whnihnr  additional 
doenmnntation  is  mcpiirnd.  condneting  anv 
nnenssarv  indnpnndnnt  rnsnarch  and.  depending  on 
Ihn  mailer  rnporind.  analyzing  whnihnr  Ihn  event  or 
proceeding  snhjncis  the  individual  or  firm  to  a 
.slatniory  disipialifiuilion  pnisnani  lo  .Section 
:»(a)(.l‘l)  of  Ihn  Act  (1.1  II..S.C.  78c(a)(.l<))).  FINR.A 
adopted  a  .Si  It)  fen  for  Ihn  review  of  a  I'orm  Bl). 
which  mirrors  the  increased  fen  adopted  for  Ihn 
review  of  Forms  1 14  and  1 1.1.  As  such.  Ihn  Fxchaiign 
is  adopting  Ihn  identical  Iih!  for  FlNRA’s  review  of 
a  Form  Bl)  siiliniittnd  hy  Non-FINRA  I’arlicipants. 

-".Sen  .Section  (4)(h)(4)  of  .Sclindnln  A  lo  Ihn 
FINR.A  By-laws  nffiKlivn  on  lamiary  2.  20i:i.  After 
siihlracling  Ihn  U..S.  Departmenl  of  |nslic.n 
lingerprinl  processing  fen.  which  was  817.2.1  at  the 
limn  Ihn  F'nn  .Sclindnln  was  last  amended.  Ihn 
currnni  corresponding  CHX  Inn  is  SKI.  .Sen  Revised 
User  F’im!  .Schedule.  7li  I'R  7K!)10  (l)is:nnihnr  21). 
2011)  (prior  lo  March  10.  2012.  Ihn  II..S.  Dnparlmnnl 
of  lii.sticn  lingerprinl  prixaissing  fen  was  SI  7.21  and 


•  .S3()  for  lu'ocussing  and  posting  to 
the  CRD  .systom  oach  sot  of  fingorprint 
cards  suhmittud  in  noii-oluctronic 
format  to  FINRA,  plus  any  othor  charge 
that  may  he  impo.sed  hv  the  IJ..S. 
Department  of  Justice  for  proce.ssing 
each  set  of  fingei'prints: 

•  .S43  amiually  for  system  proce.ssing 
for  each  registered  repre.seiitati\'e  and 
princijial.-i^ 

The  Exchange  again  notes  that  the 
propo.sed  changes  are  not  otherwi.se 
intended  to  address  any  other  i.ssues 
surrounding  regulatory  fees  and  that  the 
Exchange  is  not  aware  of  any  problems 
that  Participants  would  ha\’e  in 
complying  with  the  jiroposed  changes. 

2.  .Statutory  Basis 

The  Exchange  helie\'e.s  that  the 
inoposed  rule  change  is  consi.stent  with 
Section  (i(hj  of  the  Act  in  general,  and, 
in  particular,  furthers  the  ohjectiv'es  of 
.Section  (i(h)(4)  of  the  Act,--'  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  memhers,  issuers  and  other 
jiersons  using  its  facilities  and  Section 
(i(h)(3j  of  the  Act,-'’  in  that  it  does  not 
unfairly  discriminate  between 
cu.stomers,  issuers,  brokers  or  dealers.  In 
sum,  the  Exchange  believes  that  the  fee 
changes  are  reasonable  because  the 
Jiroposed  fees  are  identical  to  those 
adojited  hy  FINRA  for  its  memhers  and 
that  the  projiosed  fees  are  equitably 
allocated  hecau.se  they  apjily  to  all 
similarly  situated  Non-FINRA 
Participants. 

As  FINRA  noted  in  amending  its 
(iontinuing  Education  Regulatory 
Element  fee,  the  fee  increase  is 
reasonable  hecau.se  it  is  consi.stent  with 
the  overall  costs  associated  with  the 
program  and  that  the  increase  is 
neces.sarv  to  “cover  the  full  costs 
associated  with  the  |(]ontinuing 


sincu  Miirch  10.  2012.  llu;  Itsu  wus  docniasucl  lo 
814.50  p(!r  curd). 

-'  So(f  .Soclion  (4)(l))(5)  ot  .Scliodulo  A  lo  llu; 
FINRA  By-laws  (didclivo  on  lannary  2.  20i:!.  AlUu' 
sulilracling  Iho  II. S.  DttpaiinumI  ot  luslico 
lingorprini  prociissing  toe.  which  was  SI 7.25  at  llu! 
liuK!  Ilu!  F'oo  .Sch(alul(!  wiis  last  auuuulod.  the 
cureml  conaisponding  Cl IX  ha;  is  SKI.  .S'oo  Rm  iscai 
ll.s(!r  F(!0  .Scliodulo.  70  FR  78050  (l)ocomhor  20. 

201 1)  (|)rior  lo  March  10.  2012.  tho  II. S.  DopartmonI 
ot  luslico  lingorprini  processing  too  was  817.25  and 
since  March  10.  2012.  Iho  too  was  docroasod  lo 
.814.50  per  card). 

--.See  Soclion  (4)(h)(7)  ot  .Scliodulo  A  lo  Iho 
FINRA  By-I.aws  ottoclivo  on  |anuarv  2.  2015.  Tho 
curroni  corrosiionding  Cl  IX  too  is  SliO.  Tho 
proposed  syslom  proce.ssing  too  would  hocomo 
olloclivo  lor  tho  2015  Renewal  I’rogram.  In  this 
regard,  as  jiarl  otFINRA's  2015  Renewal  I’rogram. 
I’roliminary  Renewal  .Statomonts  rotlocling  Iho 
propo.sed  .845  syslom  processing  too  will  ho  made 
availalilo  in  Iho  tourih  (|uarlorot  2012. 

15  ll.S.C.  78t(l)). 

^■>15  ll.S.C.  78t(h)(4). 

-'"•15  ll.S.C.  78t(l))(5). 


EducationI  jirogram,  including  costs 
associated  with  the  redesign  of  the 
Regulatory  Element  and  to  maintain  an 
adeijuate  reserve  for  the  jirogram.”-"  In 
addition,  as  FINRA  noted  in  amending 
its  fees  for  the  Series  7  and  27 
examinations,  the  fees  increase  is 
neces.sarv  “to  better  align  the 
examination  fee  structure  with  the  costs 
associated  with  the  programs.” 

Moreover,  as  FINRA  noted  in 
amending  its  CIRD  .system  fees,  the  fees 
increa.se  is  reasonable  based  on  the 
increased  costs  associated  with 
operating  and  maintaining  the  CRD 
system  and  due  to  enhancements  made 
hy  FINRA  since  the  last  fees  increase, 
including  (1)  incorporation  of  various 
uniform  regi.stration  form  changes:  (2) 
electronic  fingerjirint  jirocessing;  (3) 

Wei)  EFT"^',  which  allows  .suhscrihing 
firms  to  suhinit  hatch  filings  to  the  CRD 
system:  and  (4)  increases  in  the  numher 
and  tyi)e.s  of  reports  available  through 
the  CRD  sy.stem.'^**  These  increa.sed  costs 
are  similarly  borne  hy  FINRA  when  a 
Non-FINRA  Partici])ant.s  u.ses  the  CRD 
system.  FINRA  further  noted  its  belief 
that  the  propo.sed  fees  are  rea.sonahle 
hecau.se  they  help  to  ensure  the  integrity 
of  the  information  in  the  CRD  system, 
which  is  very  important  hecau.se  the 
Securities  and  Exchange  Commission 
(“Commis.sion”J,  FINRA,  other  self- 
regulatory  organizations  and  state 
securities  regulators  use  the  CRD  system 
to  make  licensing  and  registration 
decisions,  among  other  things. 

The  Exchange  also  believes  that  the 
change  is  reasonable  hecau.se  it  will 
provide  greater  s])ecificity  regarding  the 
CRD  .system  fees  that  are  applicable  to 
Non-FINRA  Participants.  All  similarlv 
situated  Participants  are  subject  to  the 
same  fee  structure  and  everv  Pai  ticijiant 
mu.st  use  the  CRD  system  for  registration 
and  di.sclosure.-"  Accordinglv,  the 
Exchange  believes  that  the  fees  collected 
for  such  use  should  likewise  increase  in 
lockstep  with  the  fees  assessed  to 
FINRA  memhers,  as  ])roj)o.sed  hv  the 
Exchange.  The  pro])osed  change,  like 
FINRA’s  j)ropo.sal,  is  equitable  and  not 
unfairly  di.scriminatorv  hecau.se  it  will 
result  in  the  same  regulatorv  fees  being 
charged  to  all  Participants  reijuired  to 
report  information  to  the  CRD  .system 
and  for  services  performed  hy  FINRA, 


-'•.SVx.'  .Slicurilio.s  l•:x(:l^anf■t!  Acl  Rvloiisi;  No.  I)l)!lli5 
(Novoiiilior  ().  20n<)).  74  FR  5!)554  (Nov(!inl)i!i  1  7. 
21)011)  (SR-FINRA-20I)<)-I)7 1 ). 

.SV.'f.' .Suciiriliii.s  IvxchiiiiHO  .At:l  Roloaso  No.  1)1)405 
(Foliniarv  24.  2012),  77  FR  12055  (March  1. 2012) 
(,SR-FINkA-201 2-1)0)  (sic|. 

-"  .S'(.-c  .Socurilio.s  l•;xcha^}>(!  Acl  Roloaso  No.  07247 
(luno  25.  2012).  77  FR  58800  ()imc  20.  2012)  (.SR- 
FINkA-201 2-050). 

I’arlicipalion  in  Iho  Rcj^iilaloiy  FiloinonI  is 
inandalory  lor  ('.MX  I’arlicipanis  pursiiani  loCIIX 
Arlicli!  0.  Rule  1 1(a). 
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regardless  of  whether  or  not  sucli 
Parti(:i])ants  are  FINRA  inemb(!rs. 

B.  Self-Begiildfnry  Organizal ion's 
Sidlonient  on  Biirdon  on  Coinpotition 

'I’he  Exchange  do(!s  not  l)elieve  that 
tlie  ])ro])os(Kl  rule  change  will  iin])ose 
any  burden  on  coin])etition  that  is  not 
nece.ssary  or  a))|)ro])riate  in  furtherance 
of  the  purposes  of  the  Act.  vSpecifically, 
the  Exchange  believes  that  the  ]m)])os(!d 
change  will  result  in  the  same 
regidatory  fees  being  charged  to  all 
Participants  who  are  recpiired  to  re])ort 
inforination  to  the  (]RD  system  and  for 
servic(!s  performed  by  f’lNRA, 
r(!gardless  of  wheth(;r  or  not  such 
Participants  are  FINRA  memhcas. 

(i.  Sdif-Begnidtorv  Orgoni/Ait ion’s 
Stdtdmont  on  (ionnndnts  on  tho 
Proposed  Bide  Change  deceived  From 
Members,  Participants,  or  Others 

No  writtcai  comments  were  eithcir 
solicitcnl  or  received. 

III.  Dale  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
(Commission  Action 

The  pro])os(!d  rule  change  is  to  effect 
upon  filing  j)ursuant  to  Section 
lt)(l))(3)(A)(ii)  of  the  Act  •<"  and 
suhparagra])h  (fl(2)  of  Rule  inh-4 
thereunder-*'  because  it  e.stahlishes  or 
changcis  a  due,  fee  or  other  charge 
imposed  by  the  Exchange. 

At  any  time  within  (iO  days  of  the 
filing  of  the  ])ro])osed  rule  change,  the 
(Commi.ssion  summarilv  may 
temporarily  suspend  such  rule  change  if 
it  appciars  to  the  (Commission  that  such 
aciion  is  nece.ssary  or  appropriate  in  the 
j)ul)lic  intercist,  for  the  protection  of 
inve.stors,  or  otherwise  in  furtherance  of 
the  i)urposcrs  of  the  Act.  If  the 
(Commission  takes  such  action,  the 
Commi.ssion  shall  institute  jrroceedings 
to  determine  whether  the  proposed  rule 
should  he  approved  or  disajjproved. 

IV.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proj)osed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  he  submitted  by  any  of 
the  following  methods: 

Electronic  Comments 

•  Use  the  Commission's  Internet 
comment  form  (http://\\’\\’\v.sec.gov/ 
rnles/sro.shtml)’,  or 

•  Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  File 
Number  SR-(CHX-2()1 3-01  on  the 
.subject  line. 


™  KS  II..S.C:.  7Ks(t))(:h(A)(ii)- 
“  17CI-'R  24().l!)li-4(l)(2). 


Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Elizabeth  M.  Murj)hy,  Secnjtarv, 
Securities  and  Exchange  Commi.ssion. 
100  F  Stnuit  NE..  Washington,  D(C 
20.''j4‘)-10‘)0. 

All  submissions  should  refer  to  File 
Numhm-  SR-(CHX-201 3-01.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  proce.ss  and  review  yonr 
comments  more  efficiently,  plea.se  u.se 
only  one  method.  The  ("ommission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\v\v.sec.gov/ 
rnles/sro.shtml).  Cojjies  of  the 
submission,  all  suh.seciuent 
amendments,  all  written  .statements 
with  resjject  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
])ro]>o,sed  rule  change  between  the 
Commi.ssion  and  any  per.son,  other  than 
those  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of.*)  II.S.C.  .').'}2,  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  l)(!tween  the  hours  of  1():()()  a.m. 
and  3:00  ]).m.  (Co])ie.s  of  such  filing  also 
will  he  available  for  inspection  and 
c:opying  at  the  j)rincipal  offices  of  the 
Exchange.  All  comments  received  will 
he  ])o.sted  witlu)ul  change;  the 
(Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  sid)mit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CHX- 
2013-01,  and  should  he  submitted  on  or 
before  February  12,  2013. 

I-'or  the  (Coiiimission,  hy  the  tlivision  of 
'I'rading  and  Markets.  i)ursuant  to  dehigated 
authority. ■*- 
Kevin  M.  O’Neill, 

Depiilv  Secrelarv. 

|I-'K  Doc.  201  ;M)  107.')  l-'ili!(l  I-IH-Kl;  K:4.')  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68638;  File  No.  SR- 
NYSEArca-2012-105] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Filing  of 
Amendment  No.  2,  and  Order  Granting 
Accelerated  Approval  for  Proposed 
Rule  Change,  as  Modified  by 
Amendment  No.  2,  To  Amend  the 
Listing  Rules  for  Compensation 
Comply  With  Securities  Exchange  Act 
Rule  10C-1  and  Make  Other  Related 
Changes 

lanuary  1 1.  201  :i. 

I.  Introduction 

On  Sojitemhor  2.'j.  2012.  NYSE  Area, 
Inc.  (“NYSE  Area”  or  “Exchango”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commi.ssion”).  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  '  and  Rule 
19l)-4  thereunder,-  a  proposed  rule 
change  to  modifv  the  Exchange’s  rides 
for  comjiensation  committees  of  listed 
issuers  to  comply  with  Rule  10(’-1 
under  the  Act  and  make  other  related 
changes.  The  projiosed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  1.1.  2012.  *  The 
(iommi.ssion  sub.setpiently  extended  the 
time  period  in  which  to  either  apiirove 
the  pro])osed  rule  change.  di.sa])prove 
the  iiroposed  rule  change,  or  institute 
proceedings  to  determine  whether  to 
disajiprove  the  jiroposed  rule  change,  to 
January  13.  2013.-*  The  Commission 
received  om;  comment  letter  on  the 
projio.sed  rule  change,-'’  as  well  as  a 


'  ns  u..s.(;.  7«s(l))(i). 

^  17  CI-K  24().l!ll)-4. 

'  Sri‘  .Socuritios  Kxchiinge  Act  Kclcasi!  No.  liKlHIli 
(October  0.  21)12).  77  FK  Ii2.')87  (Octol)(!|-  l.S.  2t)12) 
(-"Notici;"). 

'  Sm  .Siicuritios  F\clian<>i!  Act  Kolcasc  No.  ()8:iia 
(Novomlrcr  28.  21)12).  77  FK  718.S:i  (nocembor  4. 
2012). 

■’.S'cc  Letter  from  )eff  Malioney,  Ceiieral  C.oimsel. 
Council  of  In.stitutional  Investors  to  Flizal)etli  M. 
Murpliv.  .Secretary.  Commission,  dated  November 
1. 2012  (--ClI  l.etter"). 

In  addition,  the  Commission  received  seven 
comments  on  a  sul)stantiallv  similar  |)ro|)osal  by 
New  'I'ork.  .Stock  Fxchange  l.LC  (-’NY.SF")  by  parties 
that  did  not  specific.'div  comment  on  the  NV.SI-; 

Area  tiling.  .See  .Seenrities  Fxebange  Act  Kdease 
No.  08011  (October  ().  2012).  77  FK  02.S41  (October 
l.S.  2012)  (.SK-NY.SF-2012-4!)).  The  comment 
letters  received  on  the  NY.SF  filing  wttri!  letters  to 
Fli/iibelb  M.  Murpliv.  .Secrelarv.  Commission,  from: 
1  bomas  K.  Moore.  Vice  President,  Cor|)orale 
.Secretary  and  Chief  Covernance  Officer.  Ameriprise 
l-'inancial.  Ini:.,  dated  October  18.  2012 
('■Ameriprise  Letter"):  |.  Koberl  Brown.  )r..  Director. 
Corporate  &  Commercial  Law  Program,  llniversitv 
of  Denver  Sturm  College  of  Diw.  dated  October  30. 
:t012  ("Brown  l.etter"):  Dorothy  Donohue.  Deiiuly 
Ceneral  Counsel.  .Securities  Kegulation.  Investment 
Companv  Inslilule.  dated  November  1.  2012  (“ICl 
Letter"):  Brandon  |.  Kees.  Acting  Director.  Office  of 
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ru.sjjon.so  to  the  comment  letter  from 
NYSE  Euronext,  Inc.  regarding  the 
NYSE  Area  proposal.'*  On  Dec(!ml)er  4. 
2012.  the  Exchange  filed  Amendment 
No.  1  to  the  propo.sed  rule  change;, 
which  was  later  withdrawn. ^  On 
Jannarv  8.  2t)12.  the  Exchange  filed 
Amendment  No.  2  to  the  jjroposed  ride 
change." 

This  order  approves  the  proposed  rule 
change,  as  modified  hy  Amendment  No. 
2  thereto,  on  an  accelerated  basis. 

11.  Description  of  the  Proposeil  Rule 
(ihange 

A.  Biickground:  Huh  lOChl  under  the 
Act 

On  March  30.  2011.  to  implement 
Section  !()('  of  the  Act.  as  added  hy 
Section  0.12  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection 
Act  of  2010  (“Dodil-Frank  Act”)."  the 


liivosliniMil.  AFl.-(;iO.  d;iU!(l  Novoinlior  .1.  2012 
("AFl.-CIt)  Liiltfir"):  (iiriii  Zdunko.  UiiDctor. 

Oiipilal  Slnilof'iiis  Depart inciit.  InliMiialional 
Hrollu'rliodd  (il  T(!ainslor.s.  dattid  Novtaiilaa'  .5.  2012 
(■■'Iliainslors  l.all(!i");  Wilson  .Sonsini  (loodricli  It 
Kosali.  I’r(d(!ssi()nal  Oorporation.  d.ittai  NovoinlM!!' 

14.  2012  (“Wilson  .Sonsini  and  Rolxat  B. 

I.annn.  Cliair.  .ScMairitins  Law  (ionnnittiM;.  llu; 
.Society  ol Oorporale  .S<!cn!taiies  8;  (iovernance 
I’rolctssionals.  tlatcul  l)ec(Mnl)(!r  7.  2012  (“(iorporalo 
Sixaelaries  Lciller").  .Sinci!  lluM:oinnM!nt  letters 
receivial  on  the  NY.SK  filin”  discuss  issues  diiHictlv 
related  to  tlu;  NVSF  Area  liline.  the  ('.oininission 
has  incindiul  them  in  its  discussion  ol  this  lilinj>. 

''SiH!  L(!tter  to  Idizaheth  M.  Mnrphv.  .S(!cretarv. 
Ooinmission.  Irom  jaiuit  McKiiniUiSs.  I•ix(!cutive  Vice 
President  and  (Corporate  SecriMarv.  NY.SK  Knronext. 
Inc.,  dated  |annarv  10.  2t)i;i  ("NY.Sli  Response 
L(!tt(!r").  In  till!  NS'.SF;  Riisponsi!  l.ettia.  NY.SK 
Idironext.  Inc.,  the  pan!nt  coinpanv  ol  NY.SK  Area, 
states  that,  as  the  comments  made  hv  the  letters 
suhmitted  on  the  NY.Sl-i  and  NY.SK  Area  proposals 
are  appliiuihle  in  snhstance  to  NY.SFL  NY.SK  Area 
and  NY.SK  MK  F  LLC.  its  respon.se  will  address  thi! 
comments  on  hehalt  oiall  thriu!  exchanges. 

^Amendment  No.  1.  dated  Oecemher  4.  2012.  was 
withdrawn  on  laimarv  H.  2012. 

“In  Amendment  No.  2  to  SR-NY.SFiArca-201 2- 
lO.T.  NY.SI-;  Area;  (a)  Revisiid  the  transition  period 
lor  coni|ianies  that  cease  to  he  .Smalhir  Reporting 
Oompanies  to  comply  with  the  lull  range  ol  new 
riHpiiriMnents.  .see  infm  notes  72-7li  and 
accompanying  text;  (h)  changed  relerences  in  the 
rule  text  from  Ri!gulation  .S-K.  Item  10(1)(1)  to 
INchange  Act  Ride  12l)-2  and  made  other  non- 
suhstantiye  reyisions  to  proposed  rule  text;  (c.) 
added  commentary  to  state  that  the  indepiindence 
assessment  of  (;ompensation  adyisers  rei|uired  of 
laimpen.sation  (;ommittees  does  not  niied  to  hi! 
condii(;t(!d  for  adyisers  whose  roles  are  limited  to 
tho.se  entitled  to  an  exciiplion  from  the 
compensation  adyiser  dis(;losur(!  rules  under  Item 
4l)7(e)(:t)(iii)  of  Riigulation  .S-K.  sec  injm  notes  4(1- 
.'>2  and  aiaaimpanying  tiixt;  (d)  added  laimmimtary 
to  slate  that  the  independence  assessment  of 
compensation  advisers  nxinirial  of  compensation 
coimnillees  does  not  re(|uire  the  adviser  to  he 
independent,  only  that  the  laimpensation 
committee  consider  the  enumeral(!d  factors  before 
s(!lei;ling  or  r(a;eiying  adviiat  from  the  adviser,  aaa 
infra  notes  .53-.').')  and  aiaaimpanying  text;  and  (e) 
clarified  that  a  foreign  private  issuer  is  rei|uired  to 
provide  a  reason  why  il  does  not  have  an 
independent  compensation  committee.  .See  infra 
note  70. 

•'Puhlic  Law  111-203.  124  .Slat.  1000  (2010). 


Goinniis.sion  proposod  Rnh;  1  ()(]-! 
unilor  tin;  Act,"’  which  dirocts  itach 
national  soenritios  itxchango 
(horoinaftor,  “oxchango”)  to  jirohihit  tlu; 
listing  of  any  ciinity  soenrity  of  any 
i.s.suor.  with  certain  cxcoiitions,  thiit 
docs  not  coinjily  with  the  nilo’s 
riujnircmcnts  regarding  compensation 
coinniittees  of  li.sted  issuers  and  related 
reipiirements  regarding  compensation 
advisers.  On  June  20,  2012,  tlu; 
(kimmission  adopted  Rule  10(’-1." 

Rule  10(’-1  requires,  among  other 
things,  each  exclumge  to  adopt  rules 
providing  that  each  memher  of  the 
comjiensation  committee  of  a  listed 
issuer  must  he  a  member  of  the  hoard 
of  directors  of  the  issuer,  and  must 
otherwise  he  independent.'  *  In 
determining  the  indejiendence 
standards  for  members  of  compensation 
committees  of  li.sted  issuers.  Rule  100- 
1  r(;(|uires  the  exchtinges  to  consider 
relevant  factors,  including,  hut  not 
limited  to:  (a)  The  source  of 
comjiensation  of  the  director,  including 
any  consulting,  advisory  or  other 
comjiensatory  fee  jitiid  hv  the  issuer  to 
the  director  (hereimifter,  the  “Fees 
Factor”):  and  (h)  whether  the  director  is 
affiliated  with  the  i.ssuer,  a  snhsidiarv  of 
the  i.ssuer  or  an  affiliate  of  ;i  snhsidiarv 
of  the  i.ssuer  (hereinaft(;r.  the 
“Affiliation  Factor”).'-* 

In  addition.  Rule  1  ()(',-!  retjuires  the 
listing  rules  of  exchanges  to  mandate 
that  conijien.sation  committees  he  given 
the  authority  to  retain  or  obtain  the 
advice  of  a  comjiensation  adviser,  and 
have  direct  resjionsihilitv  for  tlu; 
ajijiointment,  comjiensation  and 
oversight  of  the  work  of  any 
comjiensation  adviser  they  retain."'  The 
exchange  rules  must  also  jirovide  that 
each  listed  issuer  jirovide  for 
ajijirojiriate  funding  for  the  jiayment  of 
reasonable  conijien.sation,  as  determined 
hy  the  comjiensation  committee,  to  any 
comjien.sation  advi.ser  retained  hy  the 


"‘.S'uu  .Siicuritius  Ai;l  Riihiusi:  No.  itl'H).  .Suuuriliu.s 
Kxuhangi!  Act  Ruloasu  No.  Ii414()  (.Mari:h  30.  2011). 
70  FR  IKOOti  (Aiiril  (i.  2011)  ("Rulii  lOC-l 
I’l'oposing  Riiluasu"). 

' '  .S’i!i!  .Si)i;uiilii!.s  Ai;l  Ruloasu  No.  '1330.  .Suourilius 
Kxohangi!  Ai;l  Rohiaso  No.  07220  (limo  20.  2012).  77 
I’R  30422  ()imi!  27.  2012)  (“Ruli;  lOC-l  Ailo|)tiiig 
Roluaso"). 

'-For  a  ilolinition  ol  Iho  lorm  "ooinponsation 
laiminittoii”  lor  piirposos  ol  Rulo  lOC-l.  sac  Rulo 
10(;-l(i:)(2)(i)-(iii). 

'“.S'l.'oRuli!  10(;-l(a)  anil  (l))(l). 

'^Saciil.  Sc('  alsa  \{u\a  10(;-l(h)(l)(iii)(A).  which 
sots  forth  oxoiiiptions  from  Iho  intlopontlonco 
roi)uiromonts  for  cortain  catogorios  of  issuors.  In 
aililition.  an  oxchango  may  oxompt  a  |)arlicular 
rolationship  with  rospoci  to  momhors  of  a 
componsalion  committoi!  from  Iho.so  roi|uiromonts 
as  il  dooms  appro])riato.  taking  into  consiiloration 
Iho  sizo  of  an  issuor  anil  any  othor  rolovanl  factors. 
.SooRulo  10(;-l(h)(l)(iii)(Bj. 

"'.S’oo  Rulo  UK ;-l(h)(2). 


comjiensatidii  cdinmittee.'"  Finally, 
iinuing  dther  things.  Rule  1  ()("-!  reijuires 
etich  exchange  td  jirtivide  in  its  rules 
that  the  cdmjiensatidu  cdinmittee  df 
each  listed  issuer  may  select  ;i 
cdinjiensatidn  cdiisultant,  leg.il  cminsel 
dr  dther  advi.ser  tii  the  cdinjiensatidii 
Cdinmittee  milv  after  taking  intii 
cdiisideratidii  six  faetdrs  sjiecified  in 
Rnh;  1()C-1 as  well  as  any  ether 
fafitdi’s  identified  hy  tlu;  relevant 
exchange  in  its  listing  standards.'" 

B.  NYSE  Area's  Proposed  Buie  (Jluuif>e. 
(IS  Amended 

Td  cdinjily  with  Rule  lOf^-l,  NY.SE 
Area,  threugh  its  vvluilly-ewned 
cdi  jidratidii,  NY.SE  Area  Eijuities, 
jii’djid.ses  td  amend  twd  tif  its  rules 
cdiicerning  curjiiirate  giivernance 
r(;quirements  fur  cdinjianies  li.sted  en 
the  Exchange:  NYSE  Area  Eijuities  Rule 
(“Eijuities  Rule”)  .'i.3(k).  “hulejiendent 
Directiirs/Biiard  Ciimmittees:”  and 
Equities  Rule  .1.3(n),  “Listed  Fiireign 
Private  Issuers.”  In  additiiin,  NY.SE  Area 
jiriijid.ses  td  make  sinne  dther  changes  tii 
its  rules  regarding  ciimjiensatiiin 
ciimmittees.  Tii  acciiinjilish  these 
changes,  the  Exchange  jiriijiiises  tii 
rejilace  current  Equities  Rules  .'i.3(k)(4) 
and  .1.3(11)  with  new  iijierative  text  that 
will  he  effective  1111  July  1, 2013. 

(airrent  Equities  Rule  .'i.3(k)(4) 
jiriivides  that  each  listed  ciimjiany  have 
a  Cdinjiensatidn  cdinmittee,  and  that 
such  ciimjiensatiiin  cdinmittee  he 
cdinjidseil  entirely  iif  “hulejiendent 
Directiirs”  and  have  a  written 
charter.-" 

Under  its  jirdjiii.sal.  NY.SE  Area  will 
retain  its  existing  reijuirement  that  each 
li.sted  ciimjiany  he  required  tii  have  a 
c.dinjiensatiiin  cdinmittee  cdinjiti.seil 
entirely  iif  hulejiendent  Directiirs,  as 
defined  in  NY.SE  Area’s  Equities 
Rules.'^'  Under  the  jiriijid.sed 


"'Sac  Rulo  lOC-l (h)(3). 

Sac  Rulo  lOC-1  (h)(4).  Tho  six  liictors.  which 
NY.SK  Area  proposos  to  .sol  forth  in  its  rulos.  aro 
spocifiotl  in  Iho  loxt  accompanying  nolo  47.  infra. 

"'Othor  provisions  in  Rulo  lllC-l  rolato  to 
oxomptions  from  tho  rulo  anil  a  roi)uiromonl  that 
oach  oxchango  proviilo  for  appro))rialo  |)rocoiluros 
for  a  listoil  issuor  to  havo  a  roasonahio  o))porlunily 
to  euro  any  ilofocis  that  would  ho  Iho  basis  for  Iho 
oxchango.  undor  Rulo  IIIC-I.  to  prohibit  Iho  issuor's 
listing. 

"Indopiindonl  Diroclors".  as  dorinod  in  Kipnlios 
Rulo  .5.3(k)(l)  and  usod  horoin.  includos  a  two-|)arl 
lost  for  inilo))ondonco.  Tho  rulo  sols  forth  spocific 
catogorios  of  diroclors  who  cannot  ho  considoroil 
indopondont  hocauso  of  c.orlain  discroti! 
rolalionships  ("hright-lino  lusts");  and  also  |)royidos 
that  a  listoil  company's  hoard  mako  an  affirmativo 
dolormination  that  oach  indopondont  diroctor  has 
no  matorial  rolationship  that,  in  tho  opinion  of  Iho 
hoard,  would  rai.so  concorns  about  indopondonco 
from  managomonl.  Itl. 

-"Sac  fiiputios  R\do  .5.3(k)(4). 

Sac  I'kputios  Rulos  5.3(k)(  1)  anil  .5.3(k)(4). 
I'roposod  Kijuitios  Rulo  .5.3(k)(4)(i)(a)  roflocis  a 

Ciinliiiii(!(l 
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ainondinont,  however,  each 
coinjjensation  committee  meml)er  must 
also  satisfy  additional  inde])endence 
nujuirements,  as  described  in  Section 
11.13.1  helovv.^^ 

NYSE  Area  will  also  ndain  the 
exi.sting  reciuirement  that  a  listecl  issuer 
adopt  a  formal  written  compemsation 
committee  charter-*  that  specifies  the 
scojje  of  the  c;ommittee’s  resjjonsihilities 
and  how  it  carri(!s  out  those 
responsihilities,  including  structure, 
operations  and  memhership 
retinirements.^**  The  proposed 
amendment  to  the  rule,  which  continues 
to  recpiire  a  charter  to  address  the 
c:onnnittee’s  duties  and  responsibilities, 
reciuires  the  issuer  to  specify  additional 
responsihilities  and  authority  for  the 
compensation  committee  with  respetl  to 
retaining  its  own  advisers:  ajrpointing, 
c:ompensating,  and  overseeing  such 
advisers;  considering  certain 
independence  factors  before  .selecting 
and  receiving  advice  from  advisers;  and 
receiving  funding  from  the  comjjany  to 
engage  them,  which  are  di.scus.sed  in 
detail  in  Section  11. B. 2  below  and  set 
forth  in  jjroposed  Eejuities  Rule 
.T:3(k)(4).^--> 

1.  (iompen.sation  (iommittee 
(Composition  and  Indepimdence 
Standards 

NYSE  Area  ])ro])oses  to  retain  Eejuities 
Rule  .‘5.3(k)(l).  which  would  continue  to 
provide  that  no  direc;tor  (jualifies  as 
“independent”  unless  the  hoard  of 

nMiiimlKMin^  ol  llio  oxisling  nKiiiinMiionl  ol  i;qiiilii!S 
Kulo  ri.:gk)(4). 

proposed  liquilios  Kuln  .'i.;i(k)(4)(ii) 
((:f)iu:nmin{’  llu!  coiisidonitidii  oi  (liroclor 
coinpinisation  and  alTitiation). 

proposed  lic|uilios  Kulo  .'j.;i(k)(4)(iii).  Kulo 
lOC-l  roepdros  a  oomponsalioii  conunittoo  to  have 
oortain  spocifiod  aullioritv  and  n!s|)onsil)ililios.  .S’oo 
stiimi  iiotos  Ui-l?  and  acoompanvinp  toxl.  Tho 
oxisting  NY.SK  Area  E(|uitios  rnlo  alroadv  n!(|uiros 
componsation  connnittoos  ol'listod  coinpanios  to 
have  a  chartor  sotting  forth  spocifiod 
rosponsibilitios.  and  tho  propos(!d  rulo  updates  tho 
language  concorning  this  authority  and  sot  of 
responsihilities  and  adds  tho  ro(|uir(!d  conttait 
discussed  infra  at  text  accompanying  not(!s  44-41). 

San  cuiTont  E(|uitios  Kulo  .").:f(k)(4)(A)-(E), 
Existing  Equities  Kulo  .‘).:f(k)(4)(E),  wliicdi  NY.SE 
Area  proiiosod  to  replace  in  relevant  part  with  a 
coinparahlo  provision  in  proposed  liquities  Kulo 
.').:i(k)(4)(iv)(l)-(lll).  currently  provides  that  a 
written  charter  must  address  "Itlhe  committee's 
authority  to  retain  and  terminate  a  consultant  to 
assist  in  the  evaluation  of  a  director.  CEO  or  senior 
executive  compensation.  The  i:ommittee  shall  have 
the  sole  authority  to  ai)|)rove  the  consultant's  fees 
and  other  retention  items."  .See  discu.ssion  infra  at 
text  accompanying  notes  4;f-4.S. 

-■’■'.See  proposed  NYSE  Area  luiuities  Kule 
.').;t(k)(4)(iv)-{v).  Uecause  smaller  re|)orting 
companies  are  not  required  to  complv  with  the  new 
compensation  adviser  independence  considerations 
in  |)ro|)osed  NY.SE  Area  Equities  Kule  .').:i(k)(4)(v). 
.see  infra  notes  .'j()-()2  and  accompanying  text,  such 
i.ssuers  would  not  he  recpiired  to  specifv  this 
consideration.  .See  also  proposed  Commentary  .1)2 
to  NYSE  Area  Eipiities  Kule  ,T.;f(k)(4). 


(lirector.s  of  tho  li.stod  company 
affirmativoly  dotormino.s  that  tho 
diroctor  ha.s  no  matorial  rolationship 
with  tho  li.stod  company.  As  notod 
ahovo,  NYSE  Area’s  rulos  ciirrontlv 
rotjuii’o  oach  momhor  of  a  listed 
company's  componsation  committoo  to 
ht!  an  Indopondont  Diroctor,  as  dofinod 
in  E{|uitios  Rulo  r).3(k)(l  Rulo  10(1-1, 
as  discussod  ahovo,  provides  that 
oxchango  .standards  must  rofiuiro 
com])onsation  committoo  momhors  to  ho 
intlopondont.  and  further  provides  that 
oach  oxchango,  in  dotormining 
indopondonco  for  this  purpose,  must 
consider  relevant  factors,  including  tho 
Foes  Factor  and  Affiliation  Factor 
do.scrihod  ahovo.  In  its  jfrojfosal.  NYSE 
Ari;a  discussod  its  consideration  of 
those  factors,-^  and  proposed  tho 
following: 

With  rosjjoct  to  the  Foes  and 
Affiliation  Factors,  NYSE  Area  proposes 
to  adoj)t  a  provision  .stating  that  tho 
hoard  of  directors  of  tho  li.stod  company 
would  ho  rocpiirod,  in  affirmativoly 
dotormining  tho  indopondonco  of  any 
diroctor  who  will  servo  on  tho 
com])on.sation  committoo  of  tho  hoard, 
to  consider  all  factors  spocificallv 
relevant  to  dotormining  whether  a 
diroctor  ha.s  a  rolationship  to  tho  listed 
comjjany  which  is  matorial  to  that 
director’s  ability  to  ho  indopondont  from 
managomont  in  connection  with  tho 
duties  of  a  componsation  committoo 
momhor,  including,  hut  not  limited  to: 
(A)  Tho  source  of  componsation  of  such 
diroctor,  including  any  consulting, 
advisory  or  other  compensatory  foe  paid 
by  tho  li.stod  company  to  such  diroctor; 
and  (13)  whether  such  diroctor  is 
affiliated  with  tho  li.stod  company,  a 
subsidiary  of  tho  listed  company  or  an 
affiliate  of  a  subsidiary  of  tho  listed 
comi)any.“'' 

With  rosj)ect  to  tho  Foes  Factor,  NYSE 
Area  akso  jjropo.sos  to  amend  tho  rulo  to 
provide  that  tho  hoard  should  consider 
whether  tho  diroctor  receives 
com|)onsation  from  any  i)or.son  or  entity 
that  would  impair  his  ability  to  make 
indojjondont  judgmonts  about  tho  listed 
company’s  oxocutivo  com])onsation.  **’ 

With  respect  to  tho  Affiliation  Factor, 
NYSE  Area  ])ropo.sos,  similarlv,  to 
amend  tho  commentary  to  ])rovido  that 
tho  hoard  should  consider  whether  an 
affiliate  rolationshi])  places  tho  diroctor 

Saa  sapra  noli!  H). 

Saa  Nolicu.  sapra  noli! :). 

-"Saa  Nolico.  supra  noU; :).  lor  llio  Excluiugo's 
oxi)laniilion  utils  roasons  tor  tho  proposod  chango. 
Saa  infra  .Soclions  II. B. 3  and  II. B. 4  concorning 
ontilios  dial  would  lio  o.xoiniit  from  this 
ro(|niromonl. 

-■‘Saa  pro|)osod  Eqintios  Kido  .'>.3(k)(4)(ii).  Saa 
also  Nolico,  sapra  nolo  3. 

.S'oo  jiroiiosod  Eijuitios  Kulo  ,').3(k)(4)(ii). 


under  tho  direct  or  indirect  control  of 
tho  li.stod  comj)any  or  its  .senior 
managomont,  or  creates  a  direct 
rolationshi})  hotwoon  tho  iliroctor  and 
momhors  of  senior  managomont,  "  *  *  * 
in  oach  case  of  a  nature  that  would 
im|)air  his  ability  to  make  indoj)ondont 
judgments  about  tho  li.stod  com})anv’s 
oxocutivo  com])on.sation.”  ■*' 

Although  Rulo  lOC-1  requires  that 
exchanges  consider  “relevant  factors” 
not  limited  to  tho  Foes  and  Affiliation 
Factors.  NYSE  Area  states  that,  after 
reviewing  its  current  and  |)ro))osod 
listing  rules,  it  concluded  not  to  j)ro})o.so 
any  s})ocific  numerical  tests  with 
i'os})oct  to  tho  factors  s))ocifiod  in 
proposod  E(}uitios  Rule  5.3(k)(4)(ii)  or  to 
ado])t  a  requirement  to  consider  any 
other  s))ocific  factors.  In  its  |)ro])o.sal, 
NYSE  Area  stated  that  it  did  not  intend 
to  adoj)t  an  ah.soluto  |)rohil)ition  on  a 
hoard  making  an  affirmative  finding  that 
a  director  is  inde|)ondont  sololv  on  tho 
basis  that  tho  diroctor  or  any  of  tho 
director’s  affiliates  are  shareholders 
owning  more  than  some  s])ocifiod 
|)orcontago  of  tho  li.stod  companv.-*- 
Furthor,  as  stated  in  its  filing,  NYSE 
Area  holiovos  that  its  existing  “hright- 
lino”  indo])ondonco  standards,  as  sot 
forth  in  E(|uitios  Rulo  .‘).:3(k)(1),  are 
sufficiently  broad  to  oncom))a.ss  tho 
ty))os  of  rolationshi})s  which  would 
generally  ho  matorial  to  a  director’s 
indo|)ondonco  for  comj)onsation 
committee  service.-*  *  Additionally, 

"  Saa  id. 

Saa  Nolico.  supra  note  3. 

’  ‘  .S'oo  Nolico.  sapra  nolo  3.  Tho  following  aro  Iho 
"hriglit-lino"  tosis  .sol  forth  in  E(|uilios  Kulo 
.5.3(k)(l);  (A)  A  diroctor  who  is  or  has  boon  within 
Iho  last  throo  voars.  an  omplovoo  of  Iho  lislod 
ct)inpanv.  or  whoso  iinmodiato  familv  inoinhor  is  or 
has  boon  within  Iho  last  throo  yoars  an  oxocutivo 
officor  of  Iho  lislod  companv;  (B)  (i)  A  diroctor  or 
a  diroctor  who  has  an  iinmodiato  family  momhor 
who  is  a  curroni  parinor  of  a  firm  that  is  Iho 
e:ompanv's  intornal  or  oxtornal  auditor;  (ii)  A 
iliroctor  who  is  a  curroni  omplovoo  of  such  a  firm; 
(iii)  A  diroctor  who  has  an  iinmodiato  familv 
momhor  who  is  a  ciirront  omplovoo  of  such  a  firm 
and  who  participalos  in  tho  firm's  audit,  assiiranco 
or  tax  {;omplianco  (hut  not  tax  planning)  practico; 
or  (iv)  A  diroctor  or  a  diroctor  who  has  an 
iinmodiato  familv  momhor  who  was  within  tho  last 
throo  yoars  (hut  is  no  longor)  a  partnor  or  omplovoo 
of  su(;h  a  firm  and  por.sonallv  workod  on  tho  lislod 
(;ompany's  audit  within  that  timo;  (C)  A  diroc:tor  or 
a  diroctor  who  has  an  iinmodiato  family  momhor 
who  is.  or  in  Iho  past  throo  voars  has  boon,  part  of 
an  inlorlocking  diroctorato  in  which  an  oxocutivo 
offi(;or  of  Iho  lislod  (;ompanv  sorvos  or  sorvod  on  Iho 
(;oniponsation  committoo  of  anothor  companv  that 
con(;urronllv  omploys  or  omplovod  Iho  diroctor;  (1)) 

diroctor  who  is  an  o.xoculivo  offi(;or  or  an 
onqilovoo.  or  whoso  iinmodiato  familv  luomhor  is  an 
oxocutivo  officor.  of  a  companv  that  makos 
pavmonis  to.  or  rocoivos  pavmonts  from.  Iho  lislod 
company  for  pro])orly  or  sorvicos  in  an  amount 
wtii{;h.  in  anv  single  fiscal  voar.  oxcoods  Iho  groalor 
of  .S2l)i).()lH)  or  .T’/ii  of  such  olhor  conipanv's 
consolidatod  gross  rovonuos.  is  not  "indo|)ondonl'' 
until  throo  yoars  aftor  falling  Irolow  snc;h  Ihroshold; 
(E)  A  director  who  rocoivod.  or  whoso  iinmodiato 
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NYSE  Area  statiid  that  Eciuities  Rule 
.‘j.3{k)(1)  already  nuiuires  the  hoard  to 
consider  any  other  material 
n!lationshi])S  between  the  director  and 
the  listed  company  or  its  management 
that  are  not  the  subject  ol  “bright-line” 
te.sts  Irom  Ecpiities  Rule  .'i.3(k)(l )(A)- 
(F).  *■'  NYSE  Area  believes  that  these 
nHiuirements  with  resj)ect  to  general 
director  inde])endence.  when  combined 
with  the  sj)eciiic  considerations 
nupiired  by  proposed  lupiities  Rule 
.').3(k)(4)(ii).  represent  an  appro])riate 
standard  for  compensation  committee 
independence.  *•'’ 

NYSE  Area  proposes  a  cure  period  for 
a  failure  of  a  listed  comj)any  to  meet  its 
committee  composition  retpiirements 
for  indejiendence.  Under  the  provision, 
if  a  listed  company  fails  to  comply  with 
the  compensation  committee 
composition  reepnrements  because  a 
member  of  the  com])ensation  committee 
ceases  to  he  independent  for  reasons 
outside  the  member's  reasonable 
control,  that  jjerson,  only  .so  long  as  a 
majority  of  the  members  of  the 
compensation  committee  continue  to  he 
independent,  may  remain  a  member  of 
the  compensation  committee!  until  the 
earlier  of  the  next  annual  shareholders’ 
meeting  of  the  listed  com|)anv  or  one 
year  from  the  occurniiice  of  the  event 
that  caused  the  member  to  he  no  longer 
independent.  The  proposed  rule  also 
r(!(|uires  a  company  nilving  on  this 
provision  to  ])rovide  notice  to  NYSE 
Area  promptly. 

NY.SE  Area  modified  the  suggested 
cnr(!  period  language  contained  in  Rule 
(a)(.3)  by  limiting  the  cure  jieriod’s 
use  to  circumstanc;es  where  the 
committee  continues  to  have  a  majority 
of  independent  directors,  as  NYSE  Area 
believes  this  would  ensure  that  the 
applicable  committee  could  not  take  an 
action  without  the  agreement  of  one  or 
more  independent  directors.-**' 

liimily  iiKinibur  is  an  oxcKailivn  oliic(!r  who  r(K:i!iv(!(l. 
(luring  any  IwolviJ-inonlh  poriod  within  Iho  last 
tlina;  years,  more  than  .SlOO.dtH)  in  direct 
coinptmsation  Irom  the  listed  companv.  other  than 
director  and  connniltcx)  Iwis  and  pension  or  other 
Idrms  ol  dederred  coinptmsation  lor  prior  service 
(provided  such  comjxmsation  is  not  continj>ent  in 
any  way  on  continued  servii:e):  (l-'l  In  the  case  ol 
an  investment  companv.  in  lien  ol  para”ra|)hs  (Aj- 
(K)  above,  a  director  wlui  is  an  ''interested  pmson" 
ol  tht;  companv  as  dtdhual  in  section  2(a)(1  tl)  ol  the 
Investment  (Company  Act  ol  1*140.  other  than  in  his 
or  her  ciipacitv  <is  a  memh(;r  td  the  hoard  ol 
directors  or  any  hoard  committee. 

“  Siu-  .Notice,  siipni  note  11. 

*■•  .Stx-  id. 

"■.'iee  proposed  Ktjnities  Kiile  .a.:i(k)(4)(iij. 

"  .See  id. 

‘“.See  .Notice,  supra  note  :i.  The  liommi.ssion 
notes  that  while  NY.SK  .\|-ca  does  not  provide  anv 
new  procedures  lor  an  issuer  to  have  an 
opiMirtimity  to  cure  any  other  deletes  with  respect 
to  its  proposed  compensation  committei^ 
re(|uinmients.  current  NY.Sl!;  Area  Kcpiities  rules 


NY.SE  Area’s  ettrroni  rtilos  relating  to 
componsation  conunittoos  inclttdo  an 
(!XC(!])ti()n  that  allows  a  director  who  is 
not  an  Independent  Director  to  he 
appointed  to  such  a  committee  under 
exceptional  and  limited  circumstances, 
as  long  as  that  director  is  not  currently 
;m  execaitive  officer,  an  employe!!,  or  the 
family  member  of  an  (!xecutive  officer.  **' 
The  exce])tion  apiilies.  however,  onlv  if 
the  committee  is  com])ris(!d  of  at  lea.st 
three!  memln!rs  and  the  hoard 
determines  that  the  individual’s 
memher.shi])  on  the  committee  is 
r(!(]uired  by  the  best  inter(!sts  of  the 
company  and  its  shareholders.'*" 

N’^'.SE  Area  i)ropos(!s  to  amend 
Equities  Rule  .'j.3(k)(4)  to  remove,  excejit 
for  smaller  rejiorting  companies,  the 
availability'  of  this  exception  for  a 
director  who  fails  the  current 
recpiirements  or  the  new  enhanciul 
dir(!ctor  indejiendence  reciuirements 
jiroposed  by  NY.SE  Area.'*'  In  effect, 
NY.SE  Area  projio.ses  to  retain  the 
exception  only  for  smaller  reporting 
companies.  Under  the  exception,  a 
comjiensation  committee  member  of  a 
smaller  re])orting  i:ompanv  mav  not 
serve  longer  than  two  years  with  this 
(!xception.  In  addition,  a  small(!r 
rejiorting  conijiany  relying  on  the 
excejition  must  make  c(!rtain  disclosure.s 
in  its  jiroxy  .statement  regarding  the 
nature  of  the  relationshiji  and  the 
reasons  for  tlu!  determination. ■*“ 

2.  Authority  of  Uommitt(!e.s  To  Rcdain 
Uomjiensation  Advisers;  Funding;  and 
Indejiendence  of  ('.omjiensation 
Advisers 

In  its  iirojiosed  rule  change,  NY.SE 
Area  jirojioses  to  fulfill  the  retjuirements 
imjiosed  by  Rule  l()U-l(h)(2)-(4)  under 
the  Act  concerning  comjiensation 
advisers  by  .setting  forth  those 
reejuirements  in  its  own  rules  and 
reejuiring  issuers  to  jirovide  the.se  miw 
rights  and  re.s|ion.sitiilities  to  their 
comjiensation  committees.-*"  Thus, 

pmvklo  issuurs  with  an  opiioilunily  to  euro  dolocls. 
and  appoal.  h(‘r()ro  thoir  socuritios  aro  dolislod  lor 
rulo  violations.  .S’oo  Kipiilios  Rulo  .'^.Sla) 
(“Mainlonanco  Koipiiroinonls  and  llolisling 
I’rocodnros")  and  I'apiitios  Kulo  .')..'>(m)  ("llolistiii” 
I'rocoduros"). 

‘‘‘.S’oi- curroni  i‘a|nilios  Kulo  .'i.;t(kl(4l. 

St‘c  id. 

.S’oo  proposod  lainitios  Kulo  .S.:i(k)(4)(i)(h).  As 
noliid  holow.  sinallor  roporlin^  coinpanios  an;  not 
suhjoci  to  onhancod  diroclor  indopondonco 
ro(|niroinonts. 

■'-.S’oo  id.  Stu‘  (dso  Nolico.  supra  nolo  ;i. 

‘  Kulo  10(;-l(hl(4).  (loos  not  incindo  tho  word 
"indopondoni"  holoro  "loj^al  connsol"  and  rocpiiros 
an  indopondonco  assossinoni  lor  anv  lo^al  connsol 
to  a  componsation  coinniilto(!.  olhor  than  in-hou.so 
connsol.  In  providin'' (ioinmontarv  .(I.S  to  pro|)osod 
K(|nilios  Kulo  .'i.:{(k)(4l.  as  modil'iod  by  Ainondmont 
No.  2.  NY.SK  Area  provides  lor  two  limilod 
oxcoplions.  Son  infra  notes  4‘l-.'>2  and 
acc(iin])anying  text. 


jirujid.sed  Eejuities  Rule  5.3(k)(4)(iv) 
jirujid.ses  td  addjit  the  nujuirements  that 
NY.SE  Area  believes  art!  nKjuinid  hv 
Rule  l()(’.-1(h)(2)-(3)  that;  (i)  The 
cdinjKinsatidn  cduimittee  mav,  in  its 
stilt!  disc.retitin,  rtdain  tir  tihtain  the 
atlvice  tif  <i  t;timji(!ns;ititin  t:tinsultant, 
iiulejiendent  legal  ctiunsel  tir  tither 
atlviser;  (ii)  the  t:timjit!nsatitin 
t;timmittt!t!  shall  he  tlirt!t:tly  resjitmsihle 
ftir  the  ajijidintment,  t:timjit!n.satit}n  anti 
tiversight  tif  the  wtirk  tif  anv 
t:timjit!nsatitin  txinsultant,  intlejieiulent 
legal  txiunsel  tir  tither  atlviser  rtitainetl 
by  the  f.-dmjiensatitin  tximmitttie;  ■*■*  anti 
(iii)  the  listetl  t;timjiany  must  jirtivitle  ftir 
ajijirtijiriate  funtling,  as  tleterminetl  liv 
the  ctimjiensatitin  tximmittee.  fur 
jiayment  tif  reastinahle  t:umjien.satitin  tti 
a  t;timjiensatitin  ctinsultant, 
indejiendent  legal  fxiimsel  tir  any  tither 
adviser  retainetl  by  the  c.timjiensatidn 
t;timmittt!t!.'*-'’ 

Prtijidsetl  Equities  Rule  .'i.3(k)(4)(v),  as 
anmntletl.  aksti  sets  ftirth  exjilit:itly,  in 
iit;t:drtlant;t!  with  Rule  1()(’-1,  that  the 
ctimjiensatitin  t:dmmittt!e  mav  st!let;t,  tir 
retxiive  advit:t!  frtim,  a  ctimjiensatitin 
t;dn.sultant.  legal  ctiunsel  tir  tither 
(itlvi.ser  tti  the  t;timjit!n.satitin  t:timmittt!t!, 
tither  thiin  in-htiuse  legal  titiunsel,  tinlv 
after  taking  intti  txinsitltiratitin  all  fiit:ttir.s 
relevant  tti  that  jierstin’s  intlejientlent:!! 
frtim  managtiment,  int;lutling  the 
ftilltiwing  six  lat:ttirs  set  ftirth  in  Rule 
lOU-1  regartling  intlejientlent:!! 
assessments  tif  t;timpt!n.satitin  atlvisers.  *" 

Tilt!  six  fat:ttirs.  wnit;h  <u’t!  set  ftirth  in 
full  in  the  jirtijitisetl  rule,  art!;  (1)  The 
jirtivisitin  tif  tither  .services  td  the  listetl 
t:timjianv  hv  the  jier.stin  that  einjiltivs  the 
titinijitinsatitin  titinsultant,  legal  c.tiunsel 
tir  tither  atlviser;  (11)  the  amtiimt  tif  fees 
ret:eivt!tl  frtim  tht!  listetl  titinqiany  by  the 
jiersun  that  enijiltiys  the  ctimjiensatitin 
t;tin.sultant,  legal  t;uunsel  tir  tither 
atlviser,  as  a  jiert;entagt!  uf  the  ttital 
revenue  tif  the  jierstin  that  enijiltiys  the 
t:timjit!nsatitin  ctinsultant,  legal  t;tiunst!l 
tir  tither  atlviser;  (111)  the  jitilit;it!.s  anti 
jirtit:t!tlurt!S  tif  the  jierstin  that  enijiltiys 
the  t:timjit!nsatitm  f;tin.sultant,  legal 
t;tiunsel  tir  tither  atlviser  that  are 
tlesignetl  tti  jirevent  t:tinflit:ts  tif  interest; 
(IV)  any  liusine.ss  tir  jitirstinal 
rtilatitinshiji  tif  the  t;timjit!nsatitin 

"  Tho  jiroposiil  also  incindos  a  provision,  (hnivod 
lioin  Kulo  1  ll(i-1 .  statin}'  that  nothin<>  in  Iho  rulo 
may  ho  consiruod:  (A)  To  ro(|nii'o  Iho  componsation 
connniltoo  to  imphanonl  or  act  consislonllv  with 
Iho  advic(!  or  roconniumdalions  ol'  tho 
componsation  consultant,  indopomhmt  l(!<>al 
connsol  or  othor  advis(!r  to  Iho  com|)onsalion 
connniltoo;  or  (II)  to  al'loci  Iht!  ability  or  ohiisalion 
ol  Iho  componsation  connnilltio  to  oxorciso  its  own 
jud<>monl  in  luliillmont  olTho  dnti(!s  ol  tho 
componsation  commitltx!.  .S'f.'o  OonniKmlary  .Itti  to 
I'Apntios  Kuhi  ."j.:i(k|(4). 

.Soo  Nolico.  supra  note  :i. 

"•Kulo  (h)(4). 
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consultant,  legal  counsel  or  other 
adviser  with  a  ineinluir  of  the 
coini)ensation  committee;  (V)  any  stock 
of  the  listed  company  owned  by  the 
comp(!nsation  consultant,  legal  counsel 
or  other  adviser:  and  (VI)  any  hnsimiss 
or  ])ersonal  relationship  of  the 
com))ensation  consultant,  legal  counsel, 
other  adviser  or  the  person  employing 
the  adviser  with  an  executive  officer  c)f 
the  listed  comoany. 

As  proposed,  fkiuities  Rule 
.^).3(k)(4Kv)  would  not  include  any 
specific;  aclditional  factors  for 
considciration,  as  NYSE  Area  stated  that 
it  hcilieves  the  list  included  in  Rule 
10(1-1  (h)(4)  is  very  compredumsive  and 
the  ]3roj)osc;d  li.sting  standard  would 
also  reepure  the  compensation 
committee  to  consider  any  othc;r  fac:tors 
that  would  he  rehwant  to  the  advi.ser’s 
independence  from  managenu;nt.-*“ 
Rroiiosed  Commentary  .t).'i  to  Ecpiities 
Rule  .'i.3(k)(4),  as  modified  by 
Amendment  No.  2,■^''  further  states  that, 
as  j)rovid{!d  in  Rule  1()C-1.  a 
com|)ensation  committcje  is  rcHiuired  to 
conduct  the  independence  asscissment 
outlincKl  in  projiosed  Ecpiities  Rule 
.'j.3(k)(4)(v)  with  resi)ec:t  to  any 
c:om])ensation  c:onsultant,  legal  c;onnsel 
or  other  adviser  that  provides  aclvic;e  to 
the  c:ompensation  i:c)mmittee,  other  than 
(i)  in-honse  legal  cicnmsel  and  (ii)  any 
comjiensation  c;onsnltant,  legal  c;ounsel 
or  other  adviser  whose  role  is  limited  to 
the  following  activities  for  which  no 
disclosure  would  he  recpiired  under 
Item  4()7(e)(3)(iii)  of  Regulation  .S-K: 
Consulting  on  any  hroad-hased  plan  that 
does  not  clisc:riminate  in  scojie,  terms,  or 
ojieration.  in  favor  of  exec:ntive  oflic;ers 
or  directors  of  the  listed  comiiany,  and 
that  is  available  generally  to  all  salaried 
employees;  or  providing  information 
that  either  is  not  c:ustomized  for  a 
])articnlar  c.ompanv  or  that  is 
c:n.stomized  based  on  jiarameters  that  are 
not  develojKid  by  the  comiiensation 
consultant,  and  about  which  the 
compensation  consultant  does  not 
jirovide  advice.'’’  NYSE  Area  noted  that 
this  sec:ond  exc:eption  is  based  on  Item 
4()7(e)(3)(iii)  of  Regulation  S-K,  which 
provides  a  limited  excieption  to  the 
Commission’s  reejnirement  for  a 
registrant  to  disclose  any  role  of 

'■  also  Kiilc!  l()(;-l(l))(4)(i)-(vi). 

Notico.  .sii/jrfj  noli!  H. 

supra  nolo  8.  NYSIC  Arcii's  proposnl  os 
sul)iiiillo(l  originally  only  conlaincul  an  oxccjplion 
lor  in-honso  logal  oonnsol.  As  ilcjscriliod  holow.  tli(! 
Kxohango  amondod  its  projeosid  lo  add  an  oxcoplion 
lor  advisiM's  whoso  rolo  is  liniilod  to  oorlain  hroad- 
hasod  plans  or  lo  providing  non-ciistoinizod 
inidrnialion. 

-’•‘.Soo  proposiKl  Cominontarv  .02  to  Kepniios  Kido 

Sou  Exhibit  5  lo  Amondniont  No.  2  (ainonding. 
in  part,  ihc!  proposod  Comniontarx'  .02). 


c:ompensatic)n  tidvisers  in  determining 
or  ret:ommending  the  amount  or  form  ol 
a  rctgi.st rant’s  executive!  and  dirc:ctor 
i;c)mpensation.’‘’^ 

Rropo.sed  Commentary  .OO  to  Ecpiities 
Rule  .'i..3(k)(4),  ;is  modified  by 
Amendment  No.  2,  also  c:larities  that 
nothing  in  the  rule  recjiiires  a 
c:ont])ensatic)n  consultant,  Icigal  c:cnni.sel 
or  other  c;om])ensation  adviser  to  he 
independent,  oidy  that  the; 
c.ompensation  c:c)mmittc!e  c.onsicler  the 
enumerated  independenc:e  fac;tors  before 
selecting  or  ret;eiving  advic;e  from  a 
c;ompensation  advise!!'.’’'’  It  further 
ctlarifies  that  c;omi)ensation  committees 
mav  selec.t  or  rexteive  advic.e  from  any 
c.omjtensation  adviser  they  prefer. 
inc:liiding  ones  that  are  not 
indeitenclemt,  after  c.onsidering  the  six 
inde|)endc!ni:c!  fat:tors  .set  forth  in 
Equities  Rule  .5.3(k)(4)(v)(I)-(Vl).’’'’  The 
Exc:hange  ctlarified  that,  while  the 
compensation  committee  is  recpiired  to 
cionsidc!!'  the  independencie  of 
t;om])ensation  advisers,  the 
compensation  c:onunittee  is  not 
])rc!c:hiclc!cl  from  seleciting  or  rei;eiving 
advic.e  from  comjiensation  advisers  that 
are  not  independent.’’’’ 

3.  Application  to  .Smaller  Rejiorting 
Companies 

Rule  1()C-1  includes  an  exemption  for 
smaller  reporting  c.ompanies  from  all 
the  recpiirements  inc:hiclc!cl  within  the 
rule.'’”  Consistent  with  this  Rule  1()C-1 
provision.  NYSE  Arc.a.  as  a  genciral 
matter,  jiroposes  that  a  smaller  reporting 
company,  as  defined  in  Rule  12h— 2  '*^ 
under  the  Act  (hereinafter,  a  “Smaller 
Rc!])c)rting  C.ompany’’),  not  he  snhjecit  to 
the  new  rc!cpiiremc!nts  set  forth  in  its 
jiroposal  spc!i:ifii:ally  to  c;omply  with 
Rule  lOC-l.’’"  Thus,  NYSE  Area 
proposes  not  to  recpiire  Smaller 
Re]!orting  Companies  to  comply  with 
eitlier  the  enhanced  independence 
standards  for  mcimhers  of  c.omiiensation 
c:c)mmittc!es  relating  to  compensatory 
fees  and  affiliation  or  the  c:ompensation 
advi.ser  indcipendence  considerations.'’” 

AimuKlincMil  No.  2;  .s'c.-f?  also  17  CEK 
22!1.4l)7(i!)(8)(iii).  Tho  I'Nchimgc!  hotiovos  Ihiil  il.s 
proposed  oxcoplion  Iroin  thi!  indcipondoncc! 
ass(!s.sinont  nKpiiroiiKnil  is  approiniiilo  l)(!c:iiis(!  Ihc! 
lypos  otsorvicos  oxcoplcxl  do  not  riiiso  conllict  ol 
inlorost  concorns.  iind  nolod  Ihiil  this  is  Ihc;  samo 
roasoii  lor  which  the;  Commission  oxcindod  Iho.so 
lypos  otsinviciJS  Irom  Iho  disclosnro  r(;(pdr(Mn(!nl  in 
Horn  4l)7(o)(:i)(iii)  of  R(!gulalion  .S-K. 

'■'.Sec  Exhibit  .f  to  AmondmonI  No.  2.  supra  note 

8. 

.S'(.-o  id. 

Sou  Amondniont  No.  2.  supra  nolo  8. 

■’••.Soo  supra  .Soction  II. A:  sou  (dso  Kido  ICtC- 
l(h)(.''j)(ii). 

17  CEK  24().12l)-2. 

''“Sou  proiiosod  Commonlary  .02  to  Eipnlios  Kido 
.'i.:t(k)(4). 

Sou  supra  loxi  accompanying  notes  20  and  47. 


NYSE  Arc;a  projinses  in  Commentary 
.02  to  Ecpiities  Rule  .'i.3(k)(4)  that 
Smaller  Reporting  Comjianies  are  not 
reqniriul  to  conqily  with  Equities  Rule 
.'i.3(k)(4)(ii)  concterning  the  additional 
indc!])endc!ni:e  fai:tor.s  for  memhetrs 
serving  on  the  compensation 
t:ommittec!.'’”  A  Smaller  Reporting 
Coinjiany  will  he  recpiired  to  catmjtly 
with  projtosed  Ecjuiticis  Rule 
.'i.3(k)(4)(iv)  regarding  the  rcKpiirements 
concerning  the  t:omjJC!n.satic)n 
c:onnnitti!C!’s  authority,  responsibility 
and  funding  of  ciompensation 
advisers.'”  Howewer.  NYSE  Area 
proposes  an  exc;e])tion  from  the 
projjosed  Equiticis  Rule  .'i.3(k)(4)(v)  that 
would  otherwise  require  the  Smaller 
Rcqjorting  ("ompany’s  compensation 
f:onnnittee  to  ctonsider  indejKtndencie 
fac;tor.s  before  .selec:ting  suc;h  advisers, 
whii;h  goes  beyond  NYSE  Arc:a’s 
c!xisting  rcHpiireinents.”-  Finally,  as 
noted  above,  NYSE  Area  projtoses  to 
amend  Equities  Rule  .5.3(k)(4)(i)(h)  to 
clarify  that  only  Smaller  Reporting 
Companicts  will  he  eligible  to  continue 
lo  avail  themselves  of  the  ability  of  the 
hoard,  under  excieptional  and  limited 
c:irt;uni.stanc.e.s.  to  aitpoint  a  non- 
indejtenclent  direc;tor  to  the 
c:omi)en.sation  t:ommiltc!e. 

4.  Exemptions 

NYSE  Arc.a  ])rc)])osc!s  that  its  existing 
cixemptions  from  the  Exc:h;mge’.s 
ciompensation-related  listing  rtilcts 
c;nrrt!ntly  in  phic;c!.  whic:h  .tre  set  lorlh  in 
Ecpiiticis  Rnlc!S  .'i.3  and  .5..3(k).  aitldy  also 
lo  the  new  recpiirements  of  the  proposed 
rule  change  and  thereby  will  continue  to 
jirovide  a  general  exemption  from  all  ol 
the  compensation  committcie 
requirements  of  Ecpiities  Rule 
.'i.3(k)(4).'”’  These  inc:hide  exemptions  to 
the  following  issuers:  any  listed 
c;ompanv  of  which  more  than  .'50%  of 
the  voting  power  for  the  elec.tion  of 
directors  is  held  by  an  individual,  a 
group  or  another  c:ompanv  (in  other 
words,  a  controlled  i:om])any);  limited 
partncirships;  companies  in  Itankrnptcy; 
t:lo.st!cl-end  and  open-end  management 
inve.stment  comiianicts  that  are 

'•"Sou  Notice,  supm  nolo  :t. 

Sou  id. 

•>-  Sou  id.  As  notoil  iihovi;.  NYSE  Aren  curronlly 
roiiiiiros  such  niithority.  rosiionsihilily  nnd  limding 
hi!  providod  by  nil  lislod  compnnios  to 
componsntiim  commiltoos.  including  by  .Smnllor 
Koporling  Compnnios.  Sou  supra  toxi  nccompnnying 
noto  24.  As  Smnllor  Roporting  Com))nnios  will  not 
ho  roi|nirod  lo  comply  with  tho  considornlion  ol 
corinin  indopondonco  inclors  when  soliiclingnn 
ndvisor.  sucti  i.ssnors  will  not  ho  roipiirod  lo  spocily 
this  provision. 

Sou  Notico.  supra  nolo  :t.  In  nddition.  such 
0X01111)1  compnnios  woiilil  nlso  ihorohy  ho  oxompi 
from  tho  onhnncod  indopondonco  roiiiiiromonts  for 
componsniion  commilloo  composition  doscrihod  in 
proposoil  Eipiilios  Riilo  .'».:t(k)(4)(ii). 
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n'gistenul  under  the  Investment  ‘  t 

Companv  Act  of  1940;  passive  business  (;( 
organizations  in  the  form  of  trusts  (such  j. 
as  rovalty  trusts)  or  derivatives  and 
special  purpose  securities;  and  issuers  j, 
whose  onlv  listed  ecpiity  stock  is  a 
preferred  stoi;k.“-»  NYSli  Arc.a  states  that 
these  categories  of  issuers  tyi)ically;  (i)  I 
An?  externally  managcul  and  do  not  1 

directly  emjiloy  executives;  (ii)  do  not  ) 
by  their  nature  have  emiiloyees;  or  (iii)  \ 
have  executive  compensation  i)olicy  set  | 
by  a  hodv  other  than  the  hoard.'*"*  In  \ 

light  of  these  structural  reasons  why  i 

these  categories  ol  issuers  generally  do  ( 
not  have  compensation  committees,  the 
Exchange  believes  that  it  woidd  he  a 
significant  and  unnecessarily 
burdensome  alteration  in  theii 
governance  structures  to  rtHjuire  them  to 
complv  with  the  proposed  new 
recpiirements  and  that  it  is  aiipropnate 
to  grant  them  an  exemi)tion.'“* 

Concerning  foreign  private  issuers.*' 
NYSE  Area’s  current  Equities  Rule 
5.:i(n)  permit  any  such  issuer  to  iollow 
its  home  countrv  practice  in  lieu  ol 
many  of  NYSE  Area's  corporate 
governance  listing  standards,  im.lnding 
the  Exchange's  com])ensation-related 
listing  ruhxs.  Rule  .'i.3(n)  curnaitly 
provides  that  li.sted  companies  that  are 
foreign  private  issuers  are  j)ermitted  to 
iollow  home  country  practice  in  lieu  ol 
the  provisions  of  Ecpiiticjs  Ride  5..1.  hut 
this  allowance  is  granted  on  condition 
that  the  issuer  discloses  in  its  annual 
report  anv  significant  ways  in  which  its 
corporate  governance  practii:es  dilfer 
from  those  followed  by  domestic 
companies  under  NYSE  Ar(.a  listing 
standards.'*"  NYSE  Area  pro])oses  that 
this  allowance  continue  to  apply, 
generallv.  to  the  Exchange's 
compensation  committee  rules  as 
revised  by  the  instant  jiroiiosal  on  the 
same  condition,  namely  that  the  i.ssuer 
discloses  any  significant  ways  in  which 
its  corporate  govornaiice  ])ra(:ticos  (litiei 
from  those  followed  by  domestic 
companies  under  NYSE  Aii.a  listing 
.standards  in  its  annual  report.'*"  NYSE 
Area  also  projioses  an  additional 
reipiirement  to  the  disclosure 
reiiuiremenl  apjilicahle  to  foreign 
private  issuers— that  the  foreign  private 
issuer  explain  the  reason  as  to  why  tht. 


'•<  .Si'c  l■:(lllilu!s  Riilos  r>.:i  iin<l  s.atk). 

.Sec  NoliiH!.  stii>ni  a. 

.SV.-c  ill. 

<•7  lliulcr  NYS1-;  Aniii's  lislins  mlos.  “liiri!i»ii 
Di  iviiU!  issuor"  liiis  IIk!  s;hiu!  niiumins  i'i>4  is  (liiliiuM 
in  nrconliinci!  willi  SKC  s  (l<4initi.)n  ol  lonnf>n 
priviilo  issiior  sol  out  in  Kolo  :il>-4(i.)  (17  (,I'K 

2411. I'iiinilios  Riilo  .">.1  (l))(a). 

'•»  .*>(■<■  l/|iiitios  Riilo  .S.atn).  A  loroi»n  privi.lo 
issiior  niiiv  provide  lliis  disolosuro  eillior  on  its  Wo 
siloiindAir  in  its  annuiil  report  as  dislribnled  in 
shareholdei-s  to  the  United  .States. 

'••'.See  Notice,  siipni  note  a. 


comjianv  does  not  comply  with  the 
compensation  committee  rules.'" 

{■j.  Transition  to  the  New  Rnles  for 
('.ompiinies  Listed  as  ol  the  kdlei.tive 
Diite 


The  proposed  rule  change  provides  1 
that  certain  of  the  new  reipiiremenls  lor  i 
listed  comjianies  will  he  eilective  on 
July  1, 2013.^'  NYSE  Area  does  not 
propose  to  jirovide  any  other  transition 
periods  by  which  listed  companies 
would  he  required  to  complywith  the 
new  Eipiities  Rule  .'j.3(k)(4)(ii) 
compensation  committee  director 
indeiiendence  standards.  NYSE  Area 
iiroiioses  that  all  jiroiiosed  sections  ol 
the  proiiosal  would  become  effective  on 
July  1.  2012  for  purposes  of  compliance 
by  currently  listed  issuers  that  are  not 
otherwise  exenqited.^- 

0.  Conqiliance  Schedule;  ('.ompanies 
That  C'.ease  To  Qualify  as  Smaller 
Re])orting  Comjjanies 

NYSE  Area’s  exi.sting  rules  do  not 

permit  companies  listing  on  the 

Exchange  to  phase-in  comjiliance  with 
all  of  the  Exchange's  ajiplicalile 
independence  reipiirements  tor 
compensation  committees  after  the  date 
that  the  conqiany’s  securities  lirst  trade 
on  NYSE  Area.  NYSE  Area  proposes  to 
create  a  conqiliance  .schedule  for 
comjianies  that  cease  to  he  a  Smallei 
Reporting  ('onqiany.  For  a  company  that 
was.  hut  has  ceased  to  he.  a  Smaller 
Reporting  Company,  the  iirojio.sed  rule 
change,  as  modified  by  Amendment  No. 
2.  establishes  a  compliance  schedule 
ha.sed  on  certain  dates  relating  to  the 
company’s  change  in  status.'  *  Puisuant 


5  to  tlu;  Notiwi.  siipiii  noto  a  iinel 
Aimmdiminl  No.  2.  siipm  nolo  K;  soo  also 
Uoiiimimtary  .oa  to  Riiuitios  Riilo  r).a(k)(4). 

Kxistins  coinponsation  coinmilloo 
iiulopondonco  standards  woiilii  contimu!  to  api)ly 
until  that  tiino. 

7^  As  notod  ahovn.  cnrrnnt  NY.SR  Area  hqnities 
rnlns  roipiiro  tliat  tlin  coiniionsation  connnittiH! 
charter  }*ive  tlial  f;ominiltee  sole  antliority  to  retain 
and  terminate  a  consultant  to  assist  in  the 
evaluation  ol  director.  CKO  or  exetmtive  oihc:er 
compensation,  including  sole  authority  to  ajiiirove 
the  linn’s  lees  and  other  retention  terms. 

~  <  Sac  proposed  Commentary  .1)2  to  lapiities  Ride 
.'■,.a(k)(4).  as  amended.  In  the  proiiosal  as  originally 
snhmitted.  the  compliance  schedule  was  to  reipiire 
compliance  with  the  enhanced  standards  lor 
ilirei:tor  independence  six  months  allei  tlu 
companv  ceases  to  he  a  .Smaller  Repoiting 
Companv.  hut  immediate  compliance  with  all  other 
re(|nirements.  In  Amendment  No.  2.  NY Sh  Area 
slates  that  while  the  revised  compliance  schedule 
is  dilierent  Irom  what  it  originally  proposed,  the 
amended  version  will  allow  com|)anies  sulhcient 
lime  to  adjust  to  the  dillerences.  as  many 
companies  will  likely  not  hecome  aware  ol  their 
cham'e  in  status  until  signilicanlly  alter  the 
deteianination  dale  and  would  therelore  not  utilize 
the  transition  period  as  originally  proposed  to  hrmg 
themselves  into  compliance  with  the  enhanced 
requirements,  and  that  such  companies  would  have 


to  Rulo  12h-2  umhir  the  Act,  a  coinjiany 
tests  its  .status  as  a  Smaller  Reiiorting 
(iomiianv  on  an  annual  basis  as  ol  the 
last  business  day  of  its  most  recently 
comjihited  second  fiscal  ipiaitei  (the 
"Smaller  Reiiorting  Conqiany 
Determination  Date”).  A  company  with 
a  inihlic  float  of  $7.'i  million  or  more  as 
of  the  Smaller  Reporting  Conqiany 
Determination  Date  will  I’.ease  to  he  a 
Smaller  Reiiorting  Conqiany  as  of  Uie 
beginning  of  the  fiscal  year  following 
the  Smaller  Reporting  Conqiany 
Determination  Date.  Under  NYSE  Area’s 
projiosal,  the  day  of  this  change  in 
status  is  the  beginning  of  the 
compliance  period  (“Start  Date”).’’^ 

By  six  months  from  the  Start  Date,  the 
conqiany  will  he  reijuired  to  (.omply 
with  Eipiities  Rule  5.2(k)(4)(v).  which 
sets  forth  the  jirovision  de.scrihed  above 
relating  to  the  requirement  that  the 
committee  consider  independence 
fac.tors  before  selecting  i:ompensation 
advisers. Six  months  from  the  Start 
Date,  the  company  will  begin  to  conijily 
with  the  additional  requirements  in 
Eipiities  Rule  .'i.2(k)(4)(ii)  regarding 
memher  independence  on  the 
compensation  committee.  Under  the 
iiroposal,  as  amended,  a  comjiany  that 
has  ceased  to  he  a  Smaller  Reiiorting 
Companv  will  he  permitted  to  jihase  in 
its  comiiliance  with  the  enhanced 
independence  reipiirements  for 
I'.ompensation  committee  memhers 
**  (relating  to  compen.satory  lees  and 
affiliation)  as  follows;  (i)  One  meinbei 
niu.st  satisfy  the  requirements  by  six 
months  from  the  Start  Date;  (ii)  a 
majority  of  memhers  must  satisfy  the 
requirements  hv  nine  months  liom  the 
*  Start  Date;  and  (iii)  all  memhers  must 
satisfy  the  requirements  by  one  year 
from  the  Start  Date.^'* 


111.  Comments  on  the  Proposed  Rule 
Change  and  NYSE  Area’s  Response 
As  stated  jirevionsly,  the  Commission 
received  one  comment  letter  on  the 
NYSE  Area  proposal, and  seven 
comment  letters  on  a  related  N\  SE 
proposal. The  Commi.ssion  is  treating 
the  comment  letter  submitted  on  the 
NYSE  filing,  for  which  a  comparable 
letter  was  not  submitted  on  the  NYSE 
Area  filing,  as  also  being  apiilicable  to 

signilif.;int  (liinculty  in  liouoming  uompliant  within 
llu!  Ii'iinsitiun  puriotl  as  (iriginally  |)n)))usuil. 

See  Ainuiuliniinl  No.  2. 

7.-.  In  addition,  this  will  roipiin!  thu  company  to 
act  in  ordoi-  to  riilluct  this  additional  roqniromunt 
lor  the  compunsalion  committuu.  See  proposud 
Ripnlius  Rulu  ,'i.;i(k)(4)(iii). 

''•During  thu  coinpliancu  schudulu.  a  company 
that  has  cuasud  to  hu  a  .Smaller  Ruporling  Company 
will  hu  ruquirud  to  continuu  to  comply  with  thu 
rules  previously  applit:ahlu  to  it. 
n  See  supra  note  5. 

7»  See  ill. 
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the  NYSE  Area  filing  since  tlie  NYSF 
aiul  NYSE  Area  filings  address  the  sa,ne 
.sehstantive  issm^s.  NYSE  Enronext.  Ine 
on  hehalfefNYSE  Area,  responds  to 
the.se  eoniinent  letters  for  tin*  NYSE 
Area  proposal. 

I  hree  eonnnenters  expre.ssed  general 
.support  for  the  ])ropf,sal.  allhongh  two 
»=  , laved  that  it  needed  to  he  amended 
t)(!lore  being  apjnoved.'"’  Some 
eommenters  supported  sj)eeifie 
provisions  of  tlu;  proiK)sal.«'  some 
oiJlJosed  sj)eeifie  ])rovisions.'ri  and  somi! 
■sought  elanfieation  of  certain  asiieets  of 
the  proposal.'*  '  Some  eonnnent(!rs 
h(!liey(!d  that  the  proposal  fell  short  of 
me(!tmg  the  recjnirements  of  Rnle  1()('- 
1  and  believed  that  it  shonld  have  been 
more  stringent."^  These  and  other 
comments,  as  well  as  NYSE  Area's 
resjmnses  to  some  of  the  comments  that 
raised  issues  with  the  jiroposal.  are 
.summarized  below. 

/I.  Di.finHion  of  Indapondonco 

1.  Consideration  of  Director 
Compensation 

'I'hree  ciommenters  believed  that  the 
propixsal  falls  short  of  the  reepdrements 
ofRulelOC-l.  which,  in  their  view. 

refpnres  that  fees  jiaid  to  a  director  for 
service  on  the  comjjanv’s  hoard  also  he 
considered.'*.'-.  Two  of  timse  eommenters 
I'hor  noting  that  the  inopo.sal  did  not 
leipiire  hoards  of  directors  to  also 
(jonsider  the  compen.salion  jiaid  to  the 
directors  for  their  service  on  the  hoard 
m  determining  the  imie])endence  of 
directors  .serving  on  the  comjjensation 
committee,  argued  that  the  jiropo.sal 
falls  .short  of  the  requirements  of  Rule 
hi  their  view,  requires 
that  fees  paid  to  a  director  for  service  on 
flu:  company’s  board  also  he  ; 


considered.'*"  The  other  commenter 
*  argued  that  the  language  of  Section  IOC 
.  of  the  Act  Itself,  as  well  as  its  legislative 
liistorv,  imlicates  Congre.ss’s  intent  that 
sucJi  teo.s  1)0  considered. '*7  The.si' 
eommenters  believed  that  compensation 
tor  hoard  service  can  result  in  "the 
imjiairment  of  iiideiiendence  as  a  result 
f)f  excessive  fees,"'*'*  because  "(h|igh 
director  lees  relative  to  other  sources  of 
income  can  compromise  director 
ohjeclivity,”'*"  and  "Ihlighlv  paid 
directors  al.so  may  he  inclined  to 
approve  large  executive  jiay 
packages.”*'"  One  of  these  eommenters 
heheved  that  the  reiinirement  of  Section 
!()(>  of  the  Act  and  Rule  l()C-i  to 
comsider  the  .source  of  compensation  of 
a  director  goes  further,  and  applies  to  all 
tyjies  of  comjKmsation  that  a  director 
may  receive,  including  compensation 
paid  hy  any  person,  including  non- 
issners.*" 

In  its  respon.se  to  comments.  NYSE 
Area  stated  that,  as  all  non-management 
directors  of  a  listed  companv  are  eligible 
to  receive  the  same  fees  for  service  as  a  ’ 

x,vc?^‘  committee  member, 

N  \  SE  Area  does  not  believe  that  it  is 

hkely  that  director  compen.sation  would 
he  a  relevant  consideration  for 
eompensalion  committee 
nulependence.**:^  NYSE  Area  noted  that. 
howeA'er,  the  proiiosed  rules  reijuire  the 
lioard  to  consider  all  relevant  factors  in 
making  compen.sation  committee 
independence  determinations  "•* 
Therefore.  NYSE  Area  believes  that  to 
tlie  extent  that  excessive  hoard 
oompensation  might  affect  a  director’s 
indejiendence.  the  proiiosed  rules 
would  require  the  hoard  to  con.sider  that 
factor  in  its  determination.*'-' 


supra  nolo  (i.  NY.SK  liuronoxl.  Inn.'.s 

NYSrT  I  r<*"'*iv<><i  on  holt,  tin, 

N » .SL  ami  .SL  Area  projio.sal.s. 

'•■'.S-oo  /ynoripriso  Lotto, ■.  which  snpportod  tl,o 
IHoposal  lull  holiovod  II, at  corlain  asp, Us  wuro  not 
Milhconilv  cloar  sncl,  that  t),o  p,.op,L,l  „oo,io,l  I,, 
1)0  ainondod  to  provido  additional  chnilv:  ICI  Lollor 
xyhich  in-ood  app,oval  oi  Iho  p,.oposal:  and 
(.nrpmalo  .Soc,-ola,ios  Lollo,-.  which  gonorallv 
.Mippo,lod  Iho  p,oi,osal,  hnl  holiovod  that  coitain  ol 
iLs,, spools  ,voro  „nnocos,sa,ilv  hindonsomo  or  not 
s  Ihcon  Iv  ciloarsnch  that  Iho  propo.sal  noodod  to 
1)1  ainondod  holoi-o  hoino  appi-ovod  hv  Iho 
(commission. 

«>  .Soo  ihown  Lollor,  Cll  Lollo,-.  and  |(;|  |,o,io,.. 
"-.S'oo  AI'L-r.lO  Lollor.  It, own  Lollo,-.  and  Wil.so,, 
.Scinsin,  Liyio,-.  SrralsoCU  Lollor.  which  slalod  that 
,1  hohoxod  that  spocific  aspocis  ol  Iho  pioposal  wo,-o 

" '  Suu  Ainoripi-iso  Lollor  and  Coipoialo 
.Soci-oiaiios  I.ollor. 

.Soo  AM.-CIO  Lollor.  Hiow,,  Lollo,-.  CU  l,,.||,.,. 
and  I  oainslois  Lotto,-. 

"■•.S-oo  Hi-oxvn  Lollor:  AFL-CIO  Lollor;  and 
lyainsloiy  Lollo,-.  As  nolod  ahovo.  Iho  connnonl 


2  Personal  or  Husiness  Relationships 
Between  Directors  and  Officers 

Some  eommenters  believed  that  the 
proposecl  rules  should  exidicitlv  require 
tlie  hoard  of  a  listed  companv,  when 
considering  affiliations  of  a  director  in 
determining  eligibility  for  compen.sation 
committee  memhershij).  to  consider 
personal  or  husiness  relationships 
lietween  the  director  and  the  companv’s 
executive  officers.*'-'--  As  exjires.sed  by’ 

“'■•SVy,  AFL-CIO  Lcllcrand  Tcainslcrs  l.cit,.,- 
"<)U,,K  that  Knio  i(){:_i  the  exchanges  |„ 

considc,  a  dircclors  ■■.simrcn  ol  compen.salion.  •  and 
aii|inn<>  Ihal  this  jihrasc  inchidcs  dii-cclor  Ices. 

'"’.S'cc  Hi-own  Lcllci-. 

'‘”,S'c(,./\FL-(:i(l  Lcllcr  and  cainsleis  Lcllcr 

*"  .S’cc  Hrown  Lcllcr. 

"-.SV.'cNY.SF  Response  Lcllcr. 

.S’cc  id. 

*"  .S’cc  id. 

’’.See  A|.|.-(:i(l  Lcltci-,  Umwn  Lcllcr.  till  Lcllcr 
rcaiii.slcrs  Lcllci-.  As  noted  above,  several  ol  lhc.se 


two  of  these  eommenters.  "too  manv 
■  corporate  directors  have  significant' 

'  personal,  financial  or  husine.ss  ties  to 
the  senior  executives  that  they  are 
re.spon.sihle  for  comjx-nsating.”  *'" 

1  Some  eommenters  believed  that 
related  jiarty  transactions  should 
explicitly  he  included  as  a  relevant 
tector  111  determining  independence  for 
memhers  of  cominmsation 
comniitfee.s.*'7  The  additional 
reipiiremenls  Disclosure  suggested  hv 
(jomnienters  also  included,  for  example, 
disqualification  of  a  director  from 
memhershij)  on  the  comjien.sation 
committee  if  an  immediate  familv 
member  of  the  director  received 
comjjensation  in  excess  of  Sl20,0()()  a 
year  from  the  comjianv  even  if  that 
tmnily  member  was  not  an  executive 
officer  of  the  cionijianv;  *''*  or  if  the 
director  has.  or  in  the  jia.st  five  vears  has 
Had,  a  jiersonal  contract  with  the 
coinjiany.  with  an  executive  officer  of 
tile  company,  or  with  anv  affiliate  of  the 
comj)any.*'*' 

(hie  commenter  acknowledged  that 
the  j)ro])osal  would  reijuire 
t.oiisideration  of  all  factors  sjiecificallv 
relevant  to  determining  whether  a 
director  has  a  relationshij)  which  is 
material  to  that  director’s  ability  to  he 
mdejiendent  from  management,  hut 
aigued  that  such  requirement  is  not 
.sufficient  to  ensure  that  hoards  weigh 
pensonal  or  husine.ss  relationshijis 
lietween  directors  anti  executive 
officers.'""  In  sujiiiort.  the  commenter 
argued  that;  (1)  .Such  relatiomshijis  were 
not  technically  with  the  “li.sted 
conqiaiiy"  and  therefore  would  at  least 
create  confusion  as  to  whether  it  shonld 
he  considered;  (2)  the  onii.ssion  of  an 
oxphcit  reference  to  this  relationship 
was  inconsistent  with  other  ai)j)roa(;hes 
taken  m  the  jiropo.sal  that  made 
refereime  to  certain  other  relationshijis- 
and  (2)  legislative  history  makes  it  clear 
that  Congress  exjiected  these 


<;t)iiiiiii!iil  h,ll(.i-.s  riilor  spisciliciiHv  |„  NY.SL’  hiil 
iipply  „(|„allv  l„  Ih,,  NY.SL  Arc,  p,-„p„s,,|.  ' 
AFL-CIO  Lvllor  and  Ti,aiii.sl(!r.s  Lcllor. 

•'  Sou  AhL-CIO  L(!||(!i-  and  TaaiiisliM-s  L(,ll,.|- 
■"‘.S’,-,,  id  NY.SL’s  ,l„n„ili„„  „l  |„d„p„„do„l 
nin„:l„ralr„a<ly  di.s<p,alili,.s  a  di,-,u:l„r  lr,„„ 
numiharship  „„  iho  conipon.sali,,,,  ,:,„n,„i||,,,,  i|  a,, 
ni,i„od,ato  la,„ily  ,„o,„hor  „l  Iho  dirool,,,-  roooivo.s 

‘UUa  A  or  u-as  a„ 

,!Xo(.i,l,\o  olhoor  „l  Iho  company. 

'’'.S’,.,.(;i|  UMior.  Thocoinnio,iloracknowlodt.od 

l.oxvcvor.  Ihal  NY.SL  Aica’.s  o,xi.slin„  diroclor 
■o,|n,ro„m,,ls  nnplicilly  ro,,„i,-o  ihis  considoialion. 
nl  s,„nla,ly  ,-ocon„nondo,l  Ihal  Iho  imporlanco  ol 
ho  lai.lo,-  ,-o,,niro.s  ,1  ho  oxplicil  in  Iho  proposal. 

(  nlsido  Iho  .s,x,po  ol  Ihis  p,-oposal.  Iho  commonlor 

I'lso  s.p.,sl.,d  NYSL  Ama  ,:,.„si.hn-.  al  somo  InliU, 

.)  ,..  th.xoloping  a  moro  coinprohonsivo  and  rohnsi 
doliinlion  ol  indopondoni  diroclors  Ihal  i.onld  ho 
.ip|)licah  (!  I„  all  hoai-d  coininilloos  and  piovidod  a 
proposod  dohnilion  lor  NY.SL  Area’s  colisidoialion 
"’".S’oo  Hrown  Lollor. 
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ndationships  to  Ik;  explicitly  considered 
in  determining  director 
inde|)endence."'> 

In  resjjonse,  NYSE  Area  nol(;d  that  the 
(;xisting  independence  standards  of 
NYSE  Area  nKpiire  the  hoard  to  make  an 
affirmative  determination  that  there  is 
no  material  relationship  het\v(;en  the 
dimetor  and  the  com|)any  which  would 
affect  the  ilirector's  inde])endence. 

NYSE  Area  further  stated  that 
commentary  to  Section  303A.()2(a)  of 
the  NYSE  Listed  Company  Manual 
exj)licitly  notes  with  respect  to  the 
l)oard's  affirmative  determination  of  a 
diri;ctor's  independence  that  the 
concern  is  indejiendence  from 
management,  and  NYSE  MKT  LL(]  and 
NYSE  Area  have  always  interpreted 
their  respective  director  inde])endence 
re(jnirements  in  the  same  way."’-* 
Consequently.  NYSE  Area  stated  that  it 
did  not  believe  that  any  further 
clarification  of  this  retiuirement  i.s 
nece.ssarv.’"^ 

As  to  a  reejuirement  to  consider 
related  party  transactions,  NYSE  Area 
resjjomled  that  it  believes  that  this  is 
unnecessary  as  the  existing  director 
independence  standards  re(]uire  hoards 
to  consider  all  material  factors  relevant 
to  an  indej)endence  determination,  as 
do  the  specific  compensation  committ(;e 
independence  recpiirements  of  the 
proj)osed  rules."’’’ 

.3.  Sufficiency  of  Single  Factor  and 
Additional  Comments  on  Indejjendence 

Two  commenters  exj)licitly  .sought 
clarification  that  a  single  factor  can 
result  in  the  loss  of  indej)emlence. In 
its  resj)onse  letter.  NYSE  Area 
confirmed  that  it  has  interpret(;d  the 
existing  general  hoard  indejjendence 
.standards  as  j)roviding  that  a  single 
relationship  could  he  sufficientlv 
material  that  it  would  render  a  director 
non-inde|)endent.  NYSE  Area  stated  it 
was  not  aware  that  th(;re  has  h(;en  any 
confusion  with  resj)ect  to  this 
interpretation."’^  Consequently.  NYSE 
Area  did  not  believe  it  i.s  necessarv  to 
include  in  the  j)roj)o.sed  rules  a 
.statement  that  a  single  factor  mav  he 
sufficiently  material  to  render  a  director 
non-indej)endent.  as  this  i.s  clearlv  the 
intention  of  the  rules  as  drafted."’" 

""  Scf  id. 

NY.SK  K(^s|Mins(!  l,(!tlor, 

•  Sfi-  id. 

Sri-  id. 

'•’■Srrid. 

»"‘Srr  Al-'l.-C’.U)  l.t^ltcr:  'I'o.inistors  l.(!lt(!r.  As 
iinliid  iilMivo.  Ilie  cdiniiKMil  Icllors  nddr  s|H;(:ili(:iillv 
to  NY.SK.  I)iil  iipply  (Hpially  to  llie  NY.SK  An:ii 
proposal. 

'"'.Sw?  NY.SK  R(!S|Hins»? 

'""Sri- id. 


Some  of  the  above  commenters 
expre.ssed  the  belief,  in  general,  that  the 
definition  of  an  independent  director 
should  he  more  narrowly  drawn,  that 
the  bright-line  tests  of  independence 
should  he  strengthened,  and  that  the 
standards  of  indejK;ndence  should  he 
uniform  for  all  committees  r(;(piiring 
inde])endent  directors.""' 

One  commenler  h(;lieved  that  the 
requirement  that  the  hoard  "must 
consider  all  factors  specifically  ndevant 
to  determining  whether  a  director  has  a 
relationship  to  the  listed  company 
which  i.s  material  to  that  director’s 
ability  to  he  independent  from 
management  in  connection  with  the 
duties  of  a  compensation  committee 
member”  was  vague  and  unnecessary  in 
light  of  the  comjjrehensive  factors 
already  recpiired.'  "’  In  responding  to 
this  commenter,  NYSE  Area  disagreed, 
noting  that  the  requirement  to  consider 
all  material  relation.shi]).s.  not  ju.st  those 
(;numerated,  was  es.sential,  as  it  i.s 
impossible  to  fore.see  all  relationshij)s 
that  may  he  material.'" 

B.  (Jonipensation  Advisor  Indopondonco 
Factors 

The  (lommission  received  letters  from 
four  commenters  relating  to  the 
])rovision  of  the  ])ropos(;d  rule  change 
that  recjuires  a  compensation  committee 
to  take  into  consideration  the  factors  .set 
forth  in  the  proposal  in  the  .selection  of 
a  compen.sation  consultant,  legal 
counsel,  or  other  adviser  to  the 
committ{;e. ' 

I.  Additional  Factors  for  (KHisideration 

One  commenter  generally  .su|)|)orted 
the  |)roj)o.sal’s  requirement  that  a  hoard 
consider  six  inde])endence  factors 
before  engaging  an  adviser,  hut  h(;lieved 
that  at  least  one  additional  factor  shoidd 
he  considered:  “Whether  the 
com})(;n.sation  committ(;e  consultants, 
legal  counsel  or  other  advisers  r(;(juire 
that  their  clients  contractually  agree  to 
indemnify  or  limit  their  liability.”  ' '  ’ 
The  comment(;r  believed  that  such 
contractual  ])rovi.sions,  which  the 
commenter  indicated  have  become 
standard  j)ractice  for  many  consultants, 
"rai.se  conflict  of  intere.st  red  flags”  that 
every  compensation  committee  should 
consider  in  determining  the 
independence  of  the;  consultant. ' 

.S’lJff  Cll  l,<!Ui!i'.  AI'I.-CK)  'I’camslors 

l.olli!r. 

'"’.S'lYf  Odi  ptiriili!  .S(!(:r(!l<n'io.s 
Srr  NY.SI-;  Kospitiisf;  l/sllor. 

' Srr  Amuriprisi!  I.(!ll(!r.  Wilson  .Sonsiiii  l.oUta'. 
till  Kollcir.  and  Corporate!  .Si'crolariiw  Koltor.  As 
nolod  al)ovo.  sovoral  otiluiso  (:on)in(!nl  liiltcirs  r(!l(:r 
spooilically  to  NY.Sli.  l)ut  apply  (upially  to  tho  NY.Sl:! 
Area  proposal. 

(ill  lj!tll!r. 

'  '•>  Srr  id. 


In  response,  NYSE  Area  stated  that  it 
did  not  believe  that  this  i.s  an 
iipjjropriate  addition  hecau.se  a 
relationship  would  affect  an  adviser's 
indepttndence  from  management  only  if 
it  gave  rise  to  a  concern  that  it  would 
suhject  the  adviser  to  influence  hv 
inanagenKtnt.' It  was  not  apjKirent  tt) 
NYSE  Area  why  the  existence  of 
contractual  indemnification  and 
limitation  of  liability  provisions  would 
suhject  an  adviser  to  any  influence  by 
management  and,  therefore,  it  i.s  not 
clear  how  they  are  relevant  to  an 
independence  determination.'  "*  NYSE 
Area  expr(;s.sed  no  view  on  the 
desirability  of  such  agreements.'"’ 

2.  Non-Inde{)endent  Consultants 

due  commenter  suggested  that, 
although  the  portion  of  the  propo.sal 
which  relates  to  the  com])en.sation 
committee's  use  of  a  compensation 
consultant  was  thoughtfully  drafted  and 
accurat(;ly  reflects  the  suh.stance  of  Rule 
1()t]-1,  there  was  a  possibility  that  a 
reader  may  not  properly  interpret  the 
intended  meaning  of  ])ropo.sed  Section 
3()3A.().')(c)  of  the  NYSE  Listed  Com])anv 
Manual  concerning  the  use  of 
compensation  consultants,  legal  coun.sel 
and  advisers  that  an;  not 
inde]K;ndent. ' '"  First,  the  commenter 
suggested  the  u.se  of  the  exam))le 
“indej)endent  h;gal  counsel”  might  he 
read  to  recpiire  the  compensation 
committet;  to  only  use  inde])endent 
legal  counsel,  when  Rule  lOC-l  would 
otherwise  permit  a  comj)ensation 
committee  to  receive  advice  from  non- 
inde])endent  counsel,  such  as  in-house 
counsel  or  outside  coun.sel  retained  by 
management. '  Second,  the  commenter 
suggested  that  the  ])roj)osal  could  be 
revised  to  emphasize  that  a 
compensation  committee  is  not 
r(;.spon.sible  for  advis(;rs  r(;tain(;d  by 
management  or  other  jiarties.'-"  Third, 
the  commenter  suggested  that  the 
section  addressing  the  funding  of 
consultants  should  be  revised  to  make 
clear  that:  (a)  Retained  legal  counsel 
need  not  he  independent:  And  (h) 
expen.ses  of  an  adviser,  in  addition  to  its 
compensation,  would  also  he  provided 
for  hv  the  i.ssuer. '-'  Fourth,  the 
commenter  suggested  that  the  ])ropo.sal 
he  clarified  tt)  r(;quire  a  compen.sation 
committee  to  take  into  account  tin; 
independence  retiuirements  only  when 
selecting  a  consultant  for  matters  related 

"■’.S'f.'f'N^’.Sl-;  Kos|)(iiis(!  Kt!llor. 

"'-Srrid. 

Srr  id. 

'  '".S(!(!  Am(!ri|)ris(!  Kcitliir. 

' Srr  id. 

Srr  id. 

Srr  id. 
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to  oxocutivo  (:oni])(;nsation,  rather  than 
h)r  consultants  .selected  to  assist  with 
any  other  responsibilities  the  connnittee 
may  have  in  addition  to  executive; 
coni])ensation. In  respon.se,  NYSI'i 
Area  noted  that  Amendment  No.  2 
amended  the  |)roj)osed  rule  text  to 
provide  that:  (i)  Nothing  in  the  ]n'oi)os(;d 
rules  reepiires  a  compensation 
consultant,  legal  counsel  or  other 
compensation  adviser  to  he 
inde]K;ndent,  oidy  that  the; 
compensation  committee  consider  the 
enumerated  independence  factors  before 
.selecting  a  comijen.sation  adviser;  and 
(ii)  the  compensation  committee  may 
select  any  compensation  adviser  they 
prefer  including  ones  that  are  not 
indejiendent,  after  considering  the  six 
independence  factors  outlined  in  the 
])ro]Kxsed  rules. In  addition,  NYSE 
Arc:a  noted  that  Rule  l()(i-l  and  the 
SEC’s  adopting  release  refer  only  to 
compensation  advisers  generallv 
without  carving  out  com})en.sation 
advisers  retained  by  the  comjjensation 
committee  with  respect  to  matters  other 
than  executive  com])en,sation. '-■* 

One  comm(;nter  believed  that  the 
])roj)osed  rule  could  he  read  as  recjuiring 
a  compensation  committee  to  consider 
the  independence  factors  set  forth  in 
Rule  l()(i-l  when  selecting  any 
consultant  ])roviding  advice  to  the 
compensation  committee,  including  any 
outside  legal  coun.sel  that  might  jirovide 
legal  advice  to  a  compen.sation 
committee.'^'’  The  commenter  argued 
that  outside  legal  coun.sel  often  provides 
advice  to  compen.sation  c:ommittees  on 
matters  other  than  how  much  a 
company  should  pay  an  executive. 

The  commenter  suggested  it  would  not 
lx;  “necessary  or  a  good  use  of  resources 
for  compensation  committees  to  review 
independence  factors  for  such  attorneys 
jnoviding  advice  to  the  compen.sation 
connnittee.”  The  commenter  stated 
that  no  other  rule  recjuires  a  hoard 
committee  to  consider  the 
independence  of  its  regidar  legal 
counsel,'^'*  and  noted  that,  while  it  may, 
at  times,  he  apj^roju  iate  for  a  hoard  or 
a  connnittee  to  consider  independence 
factors,  such  a  consideration  shonld  not 
lx;  made  part  of  a  listing  standard  that 
singles  out  the  compen.sation 
committee.'^*'  The  commenter  suggested 
that  different  language  originallv 
propo.sed  by  The  NASDAQ  Stock 


S(‘<‘  id.  .SV.'(.‘  Corpoiiili!  .S(K:rot;iiic:s  I.(;ll(!r. 

NY.SK  Ri-sponso  L(!tl(!r. 

Sao  NY.Sl';  Kijspon.sc  l.ollor. 

Wilson  .Sonsini  l.tUlor. 

So(‘  id. 

'■^^S(H‘id. 

Soo  id. 

''^^‘Soaid. 


Market  LLC  reflected  a  mon;  balanced 
rule  that  only  re(iuir(;d  the 
c:ompensation  committee  to  consider  the 
independence  when  .sel(;cting 
inde])endent  legal  coun.sel,  not  (;very 
outside  attorney  that  provides  advice  to 
the  compen.sation  committee.' *" 

In  respon.se,  NYSE  Area  .stated  that  it 
h(;lieve.s  that  its  proposal  is  dictated  by 
Rule  KKi-l,  which  (.‘xcludes  only  in- 
hou.se  legal  counsel  from  the 
re(|uirement  to  conduct  an 
independence  analysis  with  re.sj)ect  to 
any  legal  coun.sel  considted  by  the 
compensation  committee,  including  the 
company’s  regular  securities  or  tax 
counsel. NYSE  Area  noted  that  the 
Rule  1()C-1  Ado])ting  Relea.se  provides 
that  “|t|he  exemption  ofin-hon.se 
counsel  from  the  independence  analvsis 
will  not  affect  the  obligation  of  a 
compen.sation  committee  to  consider  the 
indejjendence  of  outside  legal  counsel 
or  com])en.sation  consultants  or  other 
advisers  retained  by  management  or  by 
the  issuer.”  '■*“ 

Another  commenter,  while  generally 
supporting  the  proposal,  maintained 
that  the  required  independence 
a.sse.ssment  will  he  “time-consuming 
and  hurden.some”  due  to  the  scope  of 
information  that  will  n{;ed  to  he 
gathered  in  order  to  conduct  tin; 
reejuired  inde])end(;nce  a.sse.ssment.'-*' 
This  commenter  h(;lieved  that 
uncertainty  over  the  .sco])e  of  the 
reejuiremeni  could  have  a 
counterproductive  effect  of  discouraging 
compen.sation  committees  from 
obtaining  the  advice  of  advisers  subject 
to  the  rule,  particularly  in  situations 
where  quick  action  is  reejuired  of  the 
compen.sation  committee,  and  further 
identified  a  number  of  specific  issues 
that  it  believed  NYSE  should  address  to 
provide  greater  clarity  regarding  the 
standard. '■*•* 

In  re.s])on.se,  NYSE  Area  disagreed 
with  the  commenter,  arguing  that  it  was 
impo.ssihle  to  specifically  eninnerate 
every  category  of  relationshij)  which 
might  he  material  to  a  compen.sation 
committee  adviser’s  independence.  '  *'» 


' ’".S'fff  ,'  id.  Tlu!  CdininissiDii  notos  I  hat  'l  lu! 
NA.SD.'XQ  .Sidck  Markc!!  LLC  lias  siiici;  riivisial  its 
|)rd|)dsiul  rulo  lanj^uaf^o  and  addiifl  Cdiiiindiitarv  that 
inakds  cldar  its  original  iiitont  that  tho 
(:din|)onsatidn  Cdininittoo  ol  an  issiidr  listed  on  The 
NA.SDAQ  Stddk  Market  LLC.  absent  an  exemption, 
must  consider  the  independence  ol dverv  advi.ser. 
other  than  in-house  legal  counsel,  that  provides 
advice  to  the  compensation  committee,  including 
non-independent  legal  counsel.  .See  .SK-NA.SI)AQ- 
21)  12-1  (Ml.  Amendment  No.  1. 

'  ”  .See  NY.Sl-;  Kesponse  LiMter. 

Sav  id. 

.See  Corporate  Secretaries  Letter. 

' '■’The  Commission  notes  that  NYSL  Area 
addres.sed  some  of  the  commenter's  concerns  in 
Amendment  No.  2. 

'■'■'■■.See  NY.SL  Response  Letter. 


NYSE  Area  holiovu.s  that  it  i.s  therofon; 
nucu.ssciry  for  a  compon.sation  committoe 
to  t:ondnct  a  moro  floxiblo  analy.si.s.'-*" 
NYSE  Area  holiovos  that  it  would  not  lx; 
appropriate  for  it  to  identify  additional 
r(;levant  factors  in  the  rule,  as  it  would 
he  imjiossihle  to  pr(;dict  everv  categorv 
of  relationship  that  might  he  material.'-*' 

(j.  Opportunity  To  Ouru  Defects 

One  commenter  snpjxirted  the  rule 
proposed  to  permit  is.sners  a  period  of 
time,  under  specified  conditions,  to  cure 
failures  to  comply  with  the 
inde]x;ndence  r(;(juirement.s  for 
compen.sation  committee  members.*-"* 
The  commenter  was  concerned, 
however,  that  the  jirojiosed  rules  did 
not  specify  a  cure  jx;riod  for  any  oth(;r 
form  of  non-compliance  with  the  new 
rules.'-*"  The  commenter  believed  that  a 
company  should  he  allowed  to  take 
c:orrective  action  within  a  reasonable 
time  after  the  company’s  senior 
executives  learn  of  the  non-compliance. 

In  respon.se,  NYSE  Area  noted  that  it 
had  existing  jiolicies  and  procedures 
that  govern  non-compliance  with  rules 
generally  and  that  these  jirovisions 
would  a])j)ly  to  any  (;vent.s  of  non- 
compliance  under  the  propo.sed 
rules.'-*"  NYSE  Area  heliev(;s  the.se 
provisions  provide  it  with  the  ability  to 
grant  a  discretionary  jx;riod  for  an  i.ssner 
to  return  to  compliance,  and  noted  that 
tlu;  det(;rmination  of  a  rea.sonahle  cure 
period  can  onlv  he  made  in  light  of 
s])(;cific  facts  and  circumstances.'"' 

D.  Exemptions 

The  (Commission  received  one 
comment  letter  supporting  the  proposal 
to  exempt  investment  companies  from 
the  Rule  1()(’,-1  requirements.*"-  As  the 
commenter  not(;d.  although  Rule  10(C-1 
exempts  certain  entities,  including 


">‘Sooid. 

' '■  San  id. 

'  '".S’fJuCorponili!  .Strcrnlarios  Lottin-.  As  nolod 
ahovo.  llu;  (:onuu(;nt  l(;lt(:r  rolhrs  si)(!{:ili(:allv  to 
NY.SL.  hilt  applies  oipiallv  to  the  NY.SL  Area 
propnsal. 

'■'‘’.See  id.  The  eoiiunenter  inenlioned.  iu 
partienlar.  the  reiiniremenl  that  the  cninniillee  may 
obtain  advice  trom  a  consultant  or  advi.ser  onlv  alter 
as.ses.sing  that  individual's  independeiu:e.  The 
connnenter  believed  that  inadvertent  violations  ot 
this  requirement  could  arise,  tor  examph;.  it  a 
person  is  appearing  hetore  a  compensation 
committee  solelv  to  provide  intormalion  or  other 
services.  and  the  individual  then  on  a  solicited  or 
un.solicited  basis  makes  a  statement  that  could  he 
viewed  as  providing  advice  on  executive 
compensation.  In  the  absence  ota  cure  mechanism, 
the  commenter  believed,  the  conqianv  would  he  iu 
violation  otthe  listing  standard  and  havi;  no 
recourse. 

'■"'.S'ee  NY.SL  Res|)onse  Letter. 

‘  .See  id. 

'^-Saa  IC.I  Letter.  As  noted  above,  the  comment 
letter  refers  siiecificallv  to  NY.SL.  hut  applies 
equally  to  the  NY.SL  Area  propo.sal. 
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nigisterod  oj)en-ond  management 
investment  companies.  Iroin  tin; 
enhanced  imtependence  re(|uirem(!nts 
for  meml)ers  of  compensation 
committees,  it  did  not  exi)licitly  exempt 
other  types  of  investment  companicis 
rtigistered  under  the  Investment 
Oanpanv  Act  of  1940  (“Inve.stment 
('.omj)any  Act”),  including  clo.sed-end 
funds,  from  any  of  tlie  recjuirements  of 
Rule  10(1-1.  Under  the  ])roj)osal,  both 
clo.sed-end  and  oj)en-end  funds  would 
he  exempt  from  all  the  recjuirements  of 
the  rule.  The  commenler  supported  this 
aspect  of  the  j)roposal,  stating  that  both 
open-end  and  closed-end  funds 
typically  are  externally  managed  and  do 
not  emi)loy  executives  or,  by  their 
nature,  have  emj)loyees.  Tim  commenter 
agreed  with  the  j)ro])osal  that  it  would 

i) (!  significantly  and  unneces.sarily 
burdensome  to  require  such  entities  to 
comply  with  the  propo.sed 
nupiirements,  and  further  noted  that  any 
conflicts  with  respect  to  compensation 
of  investment  advisers  are  governed  by 
the  Investment  (lompany  Act.’-” 

H.  Transition  I^oriod 

As  noted  above.  NYSE  Area  does  not 

j) roj)o.se  a  transition  jjeriod.  One 
commenter  voiced  sup])ort  for  the 
transition  |)eriod  proposed  by  NYSE  for 
compliance  with  the  new  compensation 
committee  inde])endence  standard,  hut 
Ixdieved  that  NYSE  .should  provide  a 
longer  period  for  companies  to  sati.sfy 
proj)o.sed  Section  3()3A.().‘j  of  the  NYSE 
Listed  Oompany  Manual,  relating  to  the 
authority  of  a  compensation  committee 
to  retain  compen.sation  consultants, 
legal  counsel,  anti  other  compensation 
advi.sers:  the  authority  to  fund  such 
advi.sers:  and  the  responsibility  of  the 
committee  to  consider  independence 
factors  before  selecting  such  advisers. 

IV.  Disf:ussion 

After  carefid  review,  tin;  Commission 
finds  that  the  NYSE  Area  ])roposal.  as 
amended,  is  consi.stent  with  the  Act  and 
the  rules  and  regulations  thereunder 
a|)plicahle  to  a  national  securities 
<!xchange. In  particular,  the 
Commission  finds  that  the  amended 
projMKsed  rule  change  is  consistent  with 
the  requirements  of  Section  0(1))  of  the 
Act.’*”’  as  well  as  with  Section  IOC  of 


‘■".SV^rKlI  LcUltir. 

.S(M;n!liii'ii!S  l.dllor.  Ucin?.  llu; 
(:(iiniiu!nl  lotlur  riilors  s]nH:ili(uilly  to  NY.SI').  iiiul 
(lo(!s  luit  iipplv  to  llu!  N^'SK  /Nrc.;!  filiii”.  iis  NY.Sl-J 
Arcui  |)n)vi(li!s  iki  Irniisition  pi^riocl  for  cuiTunllv 
lisliKl  ixmipanicis. 

'■•'•In  iipproviii”  lh(!  NY.SK  Aroii  proposiul  rule 
as  aiiumdod.  tho  (kiiiiniission  has 
considoriHl  its  impact  on  (dficionev.  coni|)(!tition 
and  capital  formation.  1.5  IL.S.C.  78c(f). 

'*'•15  IL.S.C.  78f(h). 


the  Act  '-^^and  Rule  lOC-1 
thereunder.'-*"  Specifically,  the 
Commission  finds  that  the  proposed 
rule  ch.inge,  as  amended,  is  consistent 
with  Section  0(h){.'))  t)f  the  Act,'-*"  which 
retpiires  that  the  rules  of  a  national 
securities  exchange  he  designed,  among 
other  things,  to  jirevent  fraudulent  and 
manipulative  acts  and  practices;  to 
])romote  just  and  etpiitahle  principles  of 
trade;  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and 
not  he  designed  to  permit,  among  other 
things,  unfair  discrimination  between 
issuers. 

The  develo])ment  and  enforcement  of 
meaningful  listing  standards  for  a 
national  securities  exchange  is  of 
substantial  importance  to  financial 
markets  and  the  investing  public. 
Meaningful  listing  .standards  are 
especially  important  given  investor 
exjiectations  regarding  the  nature  of 
companies  that  have  achieved  an 
exchange  li.sting  for  their  .securities.  The 
c:or|)orate  governance  standards 
embodied  in  the  li.sting  rules  of  national 
securities  exchanges,  in  particular,  play 
an  im|)ortant  role  in  assuring  that 
companies  li.sted  for  trading  on  the 
exchanges’  markets  observe  good 
governance  ])ractices,  including  a 
reasoned,  fair,  and  inq)artial  approach 
for  determining  the  compensation  of 
cor])orate  executives.  The  Uommi.ssion 
believes  that  the  NYSE  Area  pro])o.sal 
will  foster  greater  trans])arency, 
accountahility,  and  objectivity  in  the 
oversight  of  compensation  practices  of 
listed  i.ssuers  and  in  the  decision¬ 
making  processes  of  their  comj)ensation 
committees. 

In  enacting  Section  lOC  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act,""’"  Congre.ss  resolved  to  require  that 
“hoard  committees  that  set 
comj)en.sation  j)olicy  will  consist  only 
of  directors  who  are  independent.” 

In  June  2012,  as  required  by  this 
legislation,  the  (Commission  adojjted 
Rule  10(C-1  under  the  Act,  which 
directs  the  national  securities  exchanges 
to  ])rohil)it,  by  rule,  the  initial  or 
continued  li.sting  of  any  ecpiity  .security 
of  an  issuer  (with  certain  exce])tions) 
that  is  not  in  compliance  with  the  rule’s 
retpiirements  regarding  i.ssuer 

'■•7  15  ii..s.(:.  78j-:i. 

17(;i  R  24().1(K;-1. 

15  U..S.(;.  78l(l))(5). 

.sii/MYi  mill!  !l. 

'■•'  Si'c  M.R.  Rnji.  No.  m-517,  liiinl  l•;x|)lall^lU)I■v 
.Stiiloinonl  ol  till!  CoimnilUu!  ol  lloiiloriinci!.  Tillo  IX. 
.Siililillt!  li  "Accounliiliililv  ami  lixoeailivi! 
(jiinponsatinn."  at  872-87:i  ((;onl.  Rop.)  ()um!  20. 
2010). 


compensation  committees  and 
compen.sation  advi.sers. 

In  response,  NY.SE  Area  submitted  the 
pro])osed  rule  change,  which  includes 
rules  intended  to  comply  with  the 
nupiirements  of  Rule  10(1-1  and 
additional  jnovisions  designed  to 
.strengthen  the  Exchange’s  listing 
.standards  relating  to  compensation 
committees.  I’he  (lommission  believes 
that  the  pro])osed  rule  change  .satisfies 
the  mandate  of  Rule  10(1-1  and 
otherwise  will  promote  effective 
oversight  of  its  li.sted  issuers’  executive 
compensation  practices. 

The  Commission  notes  that  a  numher 
of  the  commenters  generally  supjiorted 
substantially  similar  ])roj)o.sed  rule 
changes,  although  some  commenters 
offered  suggestions  to  clarify  or  improve 
various  provisions  NY.SE  Area’s 
propo.sai  or  NY.SE’s  substantially  similar 
pro])o.sal.  The  Commission  believes  that 
the  proj)o.sed  rule  change,  as  modified 
by  Amendment  No.  2,  appropriately 
revises  NY.SE  Area’s  rides  for 
comj)ensation  committees  of  li.sted 
companies,  for  the  following  reasons; 

A.  Compensation  Committee 
Composition 

As  discussed  above,  under  Rule  10(1- 
1.  the  exchanges  must  adojit  listing 
.standards  that  reipiire  each  member  of 
a  compen.sation  committee  to  be 
independent,  and  to  develo])  a 
defiidtion  of  independence  after 
considering,  among  other  relevant 
factors,  the  source  of  comiiensation  of  a 
director,  including  anv  consulting, 
advisory  or  other  comjiensatorv  fee  ])aid 
by  the  i.ssuer  to  the  director,  as  well  as 
whether  the  director  is  affiliated  with 
the  issuer  or  any  of  its  subsidiaries  or 
their  affiliates. 

The  Commission  notes  that  Rule  10(1- 
1  leaves  it  to  each  exchange  to  formulate 
a  final  definition  of  independence  for 
these  purposes,  subject  to  review  and 
final  (Commission  a])])roval  pursuant  to 
.Section  19(b)  of  the  Act.  As  the 
Commission  stated  in  the  Rule  lOC-l 
Adopting  Release,  “given  the  wide 
variety  of  issuers  that  are  listed  on 
exchanges,  we  believe  that  the 
exchanges  should  be  jirovided  with 
flexibility  to  develop  indejiendence 
requirements  apjnopriate  for  the  issuers 
listed  on  each  exchange  and  consistent 
with  the  reiiuirements  of  the 
indeiiendence  standards  set  forth  in 
Rule  10(1-1  (b)(1).”  This  discretion 

As  oxphiiiuiil  I'urtlior  in  tho  Rnlo  lOCi-l 
Ailiiiiliii”  Roloiiso.  ))ri()r  In  I'innI  iip|)ioval.  tho 
(itiminission  will  oonsidor  whothor  tho  oxdiaiif'os' 
proposod  rulo  (:han}>os  aro  consislont  with  tho 
roipiiroinonts  of  .Soolion  li(h)  and  .Soolion  lOCi  of  tho 
Rxchanco  Act. 


4518 


Federal  Register /  Vol.  78,  No.  14 /Tuesday,  January  22,  201 3 /Notices 


comports  with  the  Act,  whicli  gives  the 
exclianges  tlie  authority,  as  self- 
regulatory  organizations,  to  propose  the 
standards  they  wish  to  set  for 
companies  that  seek  to  h(!  listed  t)n  their 
markets  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder,  and, 
in  particular.  Section  (i(t))(5)  of  the  Act. 

As  noted  above,  in  addition  to 
retaining  its  existing  independence 
standards  that  currentlv  a])])lv  to  hoard 
and  compen.sation  committee  members, 
which  include  certain  bright-line  tests, 
NYSE  Area  has  enhanced  its  listing 
r(!(|uirements  regarding  compensation 
committees  by  adopting  additional 
standards  for  independence  to  comply 
with  the  Fees  Factor  and  Affiliation 
Factor,  as  well  as  the  other  standards  set 
forth  in  Rule  lOC-1.  The  NYSE  Area’s 
pro})o.sal  also  adopts  the  cure 
procedures  required  in  Rule  lOC-1  (a)(3) 
for  compensation  committee  members 
who  cease  to  he  independent  for  reasons 
outside  their  reasonable  control,  so  long 
as  the  majority  of  the  members  of  the 
comj)ensation  committee  continue  to  he 
independent,  and  retains  the 
re{|nirement  that  listed  issuers  have  a 
compensation  committee  compo.sed 
entirely  of  indejiendent  directors  as 
nupiired  by  Rule  1  ()('-!. 

In  addition,  as  noted  above,  NYSE 
Area  eliminates,  for  all  comjianies  other 
than  Smaller  Reporting  Companies,  the 
ability  of  the  hoard  under  exceptional 
and  limited  circumstances  to  appoint  a 
non  independent  director  to  the 
compensation  committee. 

Further,  as  discussed  in  more  detail 
below,  the  NYSE  Area  proposal  retains 
the  recpiirement  that  the  compensation 
committee  have  a  written  charter  that 
addresses  the  committee’s  jmrpose  and 
responsibilities,  and  adds  retpiirements 
to  specify  the  comjjensation 
committee’s  authority  and 
res|)onsihilities  as  to  compensation 
advisers  as  set  forth  under  Rule  1  ()("-!. 
Finally,  to  help  in  assuring  that 
companies  comply  with  these 
provisions.  Exchange  rides  will 
continue  to  reiiuire  that  the 
compensation  committee  charter 
address  an  annual  performance 
evaluation  of  the  compensation 
committee.  Taken  as  a  whole,  the 
(iommission  believes  that  these  changes 
will  strengthen  the  oversight  of 
executive  comjien.sation  in  NYSE  Area- 
listed  comjianies  and  further  greater 
acconntahility,  and  will  therefore 
further  the  jn'otection  of  inve.stors 
consistent  with  Section  (i(t))(5)  of  the 
Act. 

The  Commission  believes  that  the 
Exchange’s  projio.sal,  which  requires  the 
consideration  of  the  additional 
independence  factors  for  conqiensation 


committee  members,  is  designed  to 
protect  investors  and  the  public  interest 
and  is  consistent  with  the  recjuirements 
of  Sections  (i(l))(5)  and  IOC  of  the  Act 
and  Rule  1()C-1  thereunder. 

With  respect  to  the  Fees  Factor  of 
Rule  l()(i-l,  the  Exchange  rule  text 
states  when  considering  the  .source  of  a 
director’s  compensation  in  determining 
independence  for  comjiensation 
committee  service,  the  hoard  should 
consider  whether  the  director  receives 
compensation  from  any  jierson  or  entity 
that  would  impair  his  ability  to  make 
independent  judgments  about  the  li.sted 
company’s  executive  comjiensation.  In 
addition  to  the  continued  application  of 
the  NYSE  Area’s  current  bright-line 
tests,  NYSE  Area’s  new  rules  akso 
require  the  hoard  to  consider  all 
relevant  factors  in  making 
indepemlence  determinations  for 
comjien.sation  committee  membership. 
The  Exchange  believes  that  the.se 
requirements  of  projio.sed  NYSE  Area 
Ecpiities  Rule  5.3(k)(4)(ii),  in  addition  to 
the  general  director  independence 
requirements,  rejnesent  an  appropriate 
standard  for  conqiensation  committee 
indejiendence  that  is  consistent  with  the 
requirements  of  Rule  10(1-1  and  the 
Fees  Factor. 

The  Commission  believes  that  the 
provisions  noted  above  to  address  the 
Fees  l‘"actor  give  a  hoard  broad 
Ilexihility  to  consider  a  wide  varietv  of 
fees,  including  any  consulting,  advi.sorv 
or  other  compensatory  fee  paid  by  the 
issuer  or  entity,  when  consiilering  a 
director’s  indepemlence  for 
compen.sation  committee  service.  While 
the  Exchange  does  not  bar  all 
compen.satory  fees,  the  approach  is 
consi.stent  with  Rule  10(1-1  and 
provides  a  basis  for  a  hoard  to  prohibit 
a  director  from  being  a  member  of  the 
comjien.sation  committee,  should  the 
director  receive  compensation  that 
impairs  the  ability  to  make  indejiendent 
decisions  on  executive  compensation 
matters,  even  if  that  compen.sation  does 
not  exceed  the  threshold  in  the  bright- 
line  test. The  (lommi.ssion,  therefore, 
believes  that  the  proposed 
compensatory  fee  reipiirements  comjilv 
with  Rule  lOC-l  and  are  designed  to 
protect  inve.stors  and  the  public  interest, 
consi.stent  with  Section  (i(h)(.5)  of  the 
Act.  'I'he  Commission  notes  that  the 
compensatory  fee  consideration  may 
hel))  ensure  that  conqKm.sation 
committee  members  are  less  likely  to 
have  received  fees,  from  either  the 
issuer  or  another  entitv,  that  could 


siijmi  noti!  SS.  sollin<>  forlli  llii;  i)xislin[> 
l)i'ighl-lin(!  tosis. 


potentially  influence  their  decisions  on 
compen.sation  matters. 

The  Commission  recognizes  that  some 
commenters  did  not  believe  that  the 
j)ro})osal  went  far  enough  hecau.se  the 
NYSE  Area  did  not  adiiquatelv  consider 
the  compensation  that  directors  receive 
for  hoard  or  committee  service  in 
formulating  its  standards  of 
independence  for  service  on  the 
compensation  committee,  and,  in 
particular,  the  levels  to  which  sucdi 
comjiensation  may  ri.se. or  otherwise 
favored  additional  re(|uirements. The 
Commi.ssion  notes,  however,  that  to  the 
extent  a  conflict  of  interest  exists 
hecau.se  directors  set  their  own 
compen.sation.  coinjianies  must  disclose 
director  compen.sation,  and  inve.stors 
will  become  aware  of  excessive  or  non- 
customary  director  compen.sation 
through  this  means.  In  addition,  as 
NYSE  Area  states,  a  companv’s  hoard  of 
directors  must  consider  all  relevant 
factors  in  making  compen.sation 
committee  independence 
determinations,  and  if  director  fees 
could,  in  the  opinion  of  the  hoard, 
inqiair  the  director’s  independent 
judgment  with  resjiect  to  compen.sat ion- 
related  matters,  the  hoard  could 
therefore  consider  director 
compen.sation  in  that  context. The 
Commission  believes  that,  based  on  the 
NYSE  Area’s  argument  and  the 
disclosure  requirements  noted  above, 
the.se  arguments  are  sufficient  to  find 
that  NYSE  Area  has  complied  with  the 
requirements  of  Rule  1()(’,-1  in  this 
regard. 

With  respect  to  the  Affiliation  Factor 
of  Rule  lOC-l,  NYSE  Area  has 
concluded  that  an  outright  bar  from 
service  on  a  comjiany’s  compen.sation 
committee  of  any  director  with  an 
affiliation  with  the  company,  its 
subsidiaries,  and  their  affiliates  is 
inaiipropriate  for  compen.sation 
committees.  NYSE  Area’s  existing 
indejiendence  standards  will  also 
continue  to  apjdy  to  those  directors 


.S'w?  AI'’L-(10  l,(!ll(!r.  Hrown  l.ijlliir.  and 
Tnaiiistnrs  [Aillor.  maintaining  tliat  NY.SK's  proposal 
■■falls  sliorf  of  llm  Knlo  KKi-l  provision  ri!(|uiring 
oxcliangos  to  oonsidor  a  diroctor's  sonreo  of 
t:oinp(!nsation.  .Son  also  supid  notos  ().')-!)!)  and 
accompanying  text.  .As  stated  l)y  comnamtiTS. 
■■|li|igli  ilirector  f(!es  relative  to  othesr  sources  of 
income  can  compromisi!  dinx.tor  ohjectivitv^^  and 
■■Ihlighly  paid  directors  also  may  lie  more  inclined 
to  apjirove  large  exetailive  pay  packages. ■■  .\l'’l,-(l() 
I.eller.  .S’ee  (i/.so  Teamsters  Letter.  As  noted  above, 
the  comment  letters  refer  specificallv  to  NY.SK.  but 
apply  e(|nally  to  the  NY.SK  Area  proposal, 
e.g..  (ill  Keller. 

'■’•■.See  NY.SK  Response  letter,  supra  note  l>.  I'be 
(Commission  also  notes  that  in  the  NY.SK  Response 
l..elter.  the  Kxebange  stales  that  to  the  extent  that 
excessive  board  c:ompensalion  might  affect  a 
director’s  independence,  the  new  rules  would 
recpiire  tlie  lioard  to  consider  that  factor  in  its 
inde]iendence  determination. 
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.serving  on  the  compensation  committee. 
NYSE  Area  maintains  that  it  may  he 
apjjropriate  for  certain  affiliates,  such  as 
nijiresentatives  of  significant 
stockholders,  to  serve  on  comjien.sation 
committees  as  “share  ownership  in  the 
listed  comjiany  aligns  the  director's 
interests  with  tho.se  of  unaffiliated 
shareholders,  as  their  stock  ownership 
gives  them  the  same  economic  interest 
in  ensuring  that  the  listed  comjiany’s 
executive  comjien.sation  is  not 
excessive.”  In  spite  of  the  argument  of 
two  commenters  in  favor  of  an  outright 
ban  on  affiliations  with  the  coinjianv,'-'’^ 
the  (Commission  believes  that  NS'SE 
Area's  approach  of  reejuiring  hoards 
only  to  consider  such  affiliations  is 
rea.sonahle  and  consi.stent  with  the 
reejnirements  of  the  Act. 

'file  Commission  notes  that  Congress, 
in  requiring  the  (Commission  to  direct 
the  exchanges  to  consider  the  Affiliation 
Factor,  did  not  declare  that  an  absolute 
bar  was  necessary.  Moreover,  as  the 
(Commi.ssion  stated  in  the  Rule  1()(C-1 
Adopting  Release,  “In  establishing  their 
indejiendence  requirements,  the 
exchanges  may  determine  that,  even 
though  affiliated  directors  are  not 
allowed  to  .serve  on  audit  committees, 
such  a  blanket  jirohihition  would  he 
inajipropriate  for  comjiensation 
committees,  and  certain  affiliates,  such 
as  representatives  of  significant 
shareholders,  should  he  permitted  to 
.serve.”  In  determining  that  NYSE 
Area’s  affiliation  standard  is  consistent 
with  Sections  (i(h)(.'i)  and  1()(C  under  the 
Act,  the  (Commission  notes  that  NYSE 
Area’s  projiosal  reipiires  a  company's 
hoard,  in  selecting  compensation 
committee  memhers,  to  consider 
whether  any  such  attiliation  would 
impair  a  director’s  juilgment  as  a 
member  of  the  compensation 
committee.  The  NYSE  Area  Equities 
rule  further  states  that,  in  considering 
affiliate  relationshijis,  a  hoard  .should 
consider  whether  such  affiliate 
relationship  jilaces  the  director  under 
the  direct  or  indirect  control  of  the 
listed  company  or  its  .senior 

TiNimsIoi’s  L(!tt(!r  iiiul  AFI.-OIO  L(!ll(!r.  As 
iiotiul  al)()V(!.  tiu!  (;()inin(!nt  h^ttors  rcitor  spociticiillv 
If)  NY.SI';,  but  apply  tHpially  lo  lltt)  NY.SK  .Area 
|>r()p()sal. 

'■'’“Kiilf!  llKl-l  Aftopliii”  Kffloasn.  Al  lilt!  saint; 
linn;,  llit;  Coinniission  noliul  lliat  signitifuint 
sliarf;li()l(l(;i's  may  have  ()llif;r  n;lationshi|)s  will)  llit; 
lisloti  <:oni|)anv  tliat  wtiiild  r(;sult  in  sut:li 
shar(;h()l(l(;rs'  inl(;r(;sls  not  lining  ali^iu;(l  with  llioso 
Ilf  oth(;r  sharnluilflors  and  that  tin;  nxcliangns  mav 
want  to  consider  tlioso  otlinr  tics  lintwonn  a  listed 
issuer  and  a  dinsUor.  While  the  KxidiaiiKe  did  not 
adopt  any  arlditional  factors,  the  current  affiliation 
standard  would  still  allow  a  company  to  jirohihit 
a  diri;ctor  whose  aftiliations  "impair  his  ahilitv  to 
make  independent  judgment"  as  a  memher  of  the 
committee.  .See  also  siipm  not(!s  .'ll-^.S  and 
accompanying  text. 


management  such  that  it  would  inqiiiir 
the  ability  of  the  director  to  make 
indejKindent  jiidgments  on  executive 
comjiensation.  We  believe  that  this 
should  give  comiiiinies  the  flexibility  to 
asse.ss  whether  a  director  who  is  an 
affiliate,  including  a  significatit 
shareholder,  .should  or  should  not  serve 
on  the  comjiany’s  compen.sation 
committee,  tlejiending  on  the  director's 
jiarticular  affiliations  with  the  company 
or  its  .senior  management.''’-' 

As  to  whether  NY.SE  Area  should 
adojit  any  additional  relevant 
independence  factors,  the  Exchange 
stated  that  it  reviewed  its  rules  in  light 
of  Rule  1  ()(]-!,  and  concluded  that  its 
existing  rules  together  with  its  proposed 
rules  are  sufficient  to  ensure  committee 
member  independence,  'fhe 
(Commission  believes  that,  through  this 
review,  the  Exchange  has  comjilied  with 
the  reipiirement  that  it  consider  relevant 
factors,  including,  hut  not  limited  to,  the 
Fees  and  Affiliation  Factors  in 
determining  its  definition  of 
independence  for  compen.sation 
committee  memhers.  'fhe  (Commission 
does  not  agree  with  the  commenters 
who  argued  that  the  NYSE’s 
siihstantially  similar  proposal  falls  short 
of  “the  recpiirements  or  intent”  of 
Section  1()(C  of  the  Act  and  Rule  1()(C- 
1.  'I'he  (Commission  notes  that  Rule  1()(C- 
1  riHjuires  each  exchange  to  consider 
relevant  factors  in  determining 
indeiiendence  recpiirements  for 
members  of  a  conqiensation  committee, 
hut  does  not  recpiire  the  exchange’s 
jiroposal  to  reflect  any  such  additional 
factors. 

As  noted  above,  sevc^ral  commenters 
argued  that  the  projiosal  should  require 
other  ties  between  directors  and  the 
comjiany,  including  hu.siness  and 
jiersonal  relationshijis  with  executives 
of  the  comjiany,  he  considered  by 
hoards  in  making  indejiendence 
determinations.”’"  The  Commi.ssion  did 

'"’‘’Tin;  {^ouiinissimi  uotos  ll)al  out;  commoiilDr 
suggoslod  Ihort;  was  aiuhigiiitv  as  lo  wliollior  hoartls 
must  cousifior  husinoss  or  porsonal  rolatiousliips 
hotwoon  tliritclors  and  soiiior  mauag(;nu;nt.  .SV;i; 
Hrowu  l.oltor.  In  ri:s|)ons(;.  NY.Sli  Area  noloft  lliat 
its  nxisling  iudopondoncf;  slaiulards  r(;t|uin;  tlio 
hoard  to  mako  an  atlirmativo  dotiirminalion  that 
lliort;  is  no  inatorial  rolalionship  lintwonn  llit; 
diroclor  and  tin;  companv  whicli  woulil  ani;i:l  tin; 
iliriM:lor‘s  iniinpondcnct;.  NY.Sl-i  Area  nolod  lliat 
Conuiuailary  lo  .Sindion  SIKlA.IlZta)  of  tin;  NY.SK 
Kistf'd  (iom|)any  Manual  oxplieitiv  noti;s  with 
r(;s])(;el  lo  tin;  lioard's  aHirinativo  dnlorinination  of 
a  diroetor's  iudepenflnnef;  that  tin;  txineorn  is 
indopondonef;  Iroin  managoinnnt.  and  NY.SK  Area 
lias  always  intorprolod  lluiir  diroelor  indopnniloneii 
retpiirnmenls  in  Iht;  samo  way.  Consofiuonllv.  NY.SIC 
Area  dons  not  hnli(;vn  that  any  liirthnr  idaritiealion 
ol  this  rnf|uirnmnnl  is  nnenssarv.  .Sni;  NY.SK 
Rnsponsn  l.ntinr. 

"•".S'nn  supra  notes  tl.S-lll.')  aiul  ai:i:oin|)anving 
text.  As  noted  ahove.  several  ol  the  eoinnienl  letters 


emjihasize  in  the  Rule  lOC-l  Adojiting 
Release  that  “it  is  imjiortant  for 
exchanges  to  consider  other  ties 
between  a  listed  issuer  and  a  director 
*  *  *  that  might  imjiair  the  director's 
judgment  as  a  memher  of  the 
comjiensation  committee,”  and 
noted  that  “the  exchanges  might 
conclude  th;it  jiersonal  or  liusiness 
relationshijis  between  memhers  of  the 
comjiensation  committee  and  the  listed 
issuer’s  executive  officers  should  he 
addressed  in  the  definition  of 
indejiendence.”  However,  the 
Commi.ssion  did  not  reejuire  exchanges 
to  reach  this  conclusion  and  thus  NY.SE 
Area’s  decision  that  such  ties  need  not 
he  included  exjilicitly  in  its  definition 
of  inilejiendence  does  not  render  its 
jirojio.sal  insufficient. 

In  exjilaining  why  it  did  not  include, 
sjiecifically,  jiersonal  and  business 
relation.shijis  as  a  factor,  NY.SE  Area 
cites  its  standards  for  Indejiendent 
Directors,  generally,  which  require  the 
liotird  of  directors  of  a  listeil  issuer  to 
make  an  affirmative  determination  that 
each  such  director  luis  no  material 
relationshiji  with  the  listed  comjiany 
with  resjiect  to  their  indejiendence  from 
management.'"-  All  comjiensation 
committee  members  must  meet  the 
general  indejiendence  .standards  under 
NY.SE  Area’s  rules  in  addition  to  the 
two  new  criteria  being  adojited  herein. 
The  (Commission  therefore  exjiects  that 
hoards,  in  fulfilling  their  oliligations, 
will  ajijily  this  standard  to  each  .such 
director’s  individual  resjionsiliilities  as 
a  hoard  memher,  including  sjiecific 
committee  memliershijis  such  as  the 
comjiensation  committee.  Although 
jier.sonal  and  business  relationshijis, 
related  party  transactions,  and  other 
matters  suggested  by  commenters  are 
not  sjiecified  either  as  bright-line 
discjualifications  or  exjilicit  factors  that 
must  be  considered  in  evaluating  a 
director’s  independence,  the 
(Commi.ssion  believes  that  cximjiliance 
with  NY.SE  Area’s  rules  and  the 
jirovision  noted  above  would  demand 
consideration  of  such  factors  with 
resjiect  to  comjien.sation  committee 
memhers.  as  well  as  to  all  Indejiendent 
Directors  on  the  hoard. 

Notwith.standing  the  concern  of  some 
commenters,  the  (Commission  confirms 
that  Rule  1()(C-1  does  not  mean  that  a 
director  cannot  he  disqualified  on  the 
basis  of  one  factor  alone.  Although 
NY.SE  Area  does  not  state  this  exjilicitlv 
in  its  rules,  in  resjionse  to  tximments, 

rotor  spocilioiillv  lo  NY.SK,  hot  ii|)plv  iicpi.illv  lo  tho 
NY.SK  Aro.i  proiiosal. 

.Soo  supra  nolo  1 1. 

"'^.S'oo  Kipiitio.s  Kulo  5..'l(k)(]).  Soo  also  NYSK 
Rosponso  Kollor. 
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tho  Exchange  confirmed  that  thev  liave 
interj)rete(l  their  current  rules  as 
IJiovitling  that  a  singh;  ndationsliij) 
could  he  sufficiently  material  that  it 
would  render  a  director  non- 
independent.  The  Conuni.ssion  h(!lieve.‘ 
that  nothing  in  Rule  lOC-i  or  in  NYSE 
Area’s  curnmt  or  ])roposed  rules  implie 
otluawise. 

Finally,  the  Commission  does  not 
lH!ii(ive  that  NYSE  Area  is  required  in 
the  (.urrent  proposed  rule  change  to 
consid(!r  further  revisions  of  its 
independence  rules  as  suggested  hy 
some  commenters,  although  it  mav  wisl 
to  do  so  in  the  future  after  it  has  ‘ 
experience  with  its  rules.  The 
Ciommi.ssion  notes  that  the  NYSE  Art:a 
provi.sion  requires  a  hoard  to  further 
exercise  approjjriate  discretion  to 
consider  ail  factors  specificallv  relevant 
in  det(!rmining  whether  a  director  has  a 
lelationshij)  to  the  listed  comjjany 
which  is  material  to  that  director’s 
ability  to  he  indejiendent  from 
management  in  connection  with  the 
duties  of  a  comjjensation  committee 
member.  The  Conuni.ssion  notes  that 
one  commenter  argues  this  juovision  is 
vague  and  unnece.ssary  and  should  he 
deleted  from  the  luopo.sal.'e-'  The 
(-ommission  does  not  agn!e  with  the 
commenter,  however,  that  the 
consideration  of  the  explicitly 
enumerated  lactors  will  he  sufficient  in 
Jill  cases  to  achieve  the  objectives  of 
Section  10C(a)(3),  hecau.se  it  is  not 
pcissihle  to  fore.see  all  j)o.s.sihle  kinds  of 
relationships  that  might  he  material  to  a 
compensation  committee  member’s 
independence.  We  therefore  believe  the 
flexibility  provided  in  NYSE  Area’s  new 
com  pensat  ion  comm  it  tee  independence 
.standards  ]U’ovide.s  comjianies  with 
guidance,  while  allowing  them  to 
identify  those  relationshijxs  that  might 
raise  (juestions  of  independence  for 
service  on  the  compensation  committee, 
hor  these  reasons,  we  believe  the 
director  independence  standards  are 
consistent  with  the  investor  protection 
lirovi.sion  of  Section  (i(h)(.'5)  of  the  Act. 

Hncler  NYSE  Area’s  proj)o.sal,  only 
Smaller  Reporting  Companies  will  lie 
able  to  avail  themselves  of  the 
Excej)tional  and  Limited 
Circumstances”  provision  that  permits 
tlio  l)();»r(l  to  cippoint  ono  non- 
independent  ilirector  serve  on  a 
comjKmsation  committee  under  certain 
circumstances.  Accordingly,  all  listed 
companies,  except  Smaller  Reporting 
(aimjianies,  will  he  reipured  to  have  a 
compensation  committee  comjiri.sed  of 
memhers  that  all  meet  the  existing  and 
enhanf:ed  independence  recjuirements. 

We  note  that  thi.s  change  will  en.sure 


that,  for  all  NYSE  Area-listed  companies 
that  are  not  Smaller  Reporting 
f-om])anies,  executive  com])ensation 
will  oidy  h(;  (.onsidered  by  independent 
directors,  which  should  help  to  en.sure 
>  impartial  executive  compensation 
decisions. 

s  The  (kmuni.ssion  believes  that  the 
di.scretion  granted  to  each  exchange  hv 
Role  lOC-l,  generally,  to  determine  the 
independence  .standards  it  adopts  to 
comply  with  the  Rule  includes  the 
looway  to  carve  out  exceiMions  to  tho.se 
standards,  as  long  as  they  are  consistent 
1  with  the  Act.  Regarding  the  justification 
lor  retaining  this  exception  only  for 
Smaller  Rejuirting  Companies,  the 
Commission  notes  that  it  long  ago 
ajjjiroved  as  consistent  with  the  Act  the 
broader  excejition  and  concept  in  the 
context  of  NYSE  Area’s  definition  of 
Independent  Director  under  Eiiuities 
Rule  .'j.3(k)(l)  with  respect  to 
conqien.sation  committees.  For  these 
rea.sons,  the  Commission  believes  that 
retaining  thi.s  provi.sion  for  Smaller 
Reporting  Companies  is  reasonable  and 
consistent  with  Section  ()(h)(.'i)  of  the 
Act  and  with  Rule  1()C-1.  We  note  that 
Smaller  Rejiorting  (kimpanies  are 
already  exempted  out  of  the  enhanced 
independence  standards  under  NYSE 
Area’s  j)ro])o.sal  and  Rule  1()C-1.  The 
provi.sion  was  jireviously  ajijiroved  by 
the  Commission  as  consistent  with  the 
Act.  and  finally,  the  Commission  notes 
that  a  meiuher  appointed  to  a  Smaller 
Reporting  (.omjiany’s  compensation 
committee  under  thi.s  Excejitional  and 
Limited  (.ircumstances  provi.sion  may 
not  serve  longer  than  two  years. 

B.  Authority  of  Committees  To  Retain 
Compensation  Advisers;  Funding;  and 
Independence  of  Compensation 
Advisers  and  Factors 

As  discussed  above,  NYSE  Area 
Jiroposes  to  set  forth  explicitly  in  its 
rules  the  reijuirements  of  Rule  lOC-1 
regarding  a  compensation  committee’s 
authority  to  retain  comjiensation 
advisers,  its  responsibilities  with 
respect  to  such  advisers,  and  the  li.sted 
comjiany’s  obligation  to  provide 
ajijiropriate  funding  for  payment  of 
reasonable  compensation  to  a 
compen.sation  adviser  retained  hv  the 
coinmittee.  As  such,  the  Commission 
believes  these  jirovisions  meet  the 
mandate  of  Rule  1()C-1  ">-•  and  are 
consistent  with  the  Act. 

In  addition,  the  Commission  believes 
that  requiring  comjianies  to  sjiecify  the 
imhaiK.ed  comjiensation  committee 
responsibilities  through  official  hoard 
action  will  helji  to  a.ssure  that  there  is 


adeipiate  tran.sparency  as  to  the  rights 
ami  responsibilities  of  compen.sation 
committee  memhers.  As  discu.ssed 
above,  the  jiropo.sed  rule  change 
requires  the  comiiensation  committee  of 
a  listed  comjiany  to  consider  the  six 
fai.tors  relating  to  independence  that  are 
enumerated  in  the  proposal  before 
.selecting  a  comiien.sation  consultant, 
legal  counsel  or  other  adviser  to  the 
compensation  committee.  The 
Commi.ssion  believes  that  thi.s  jirovision 
i.s  consistent  with  Rule  1()C-1  and 
Section  (ifhK.'i)  of  the  Act. 

As  noted  above,  one  commenter 
believed  that  Rule  1()C-1  could  he  read 
as  not  requiring  a  compen.sation 
committee  to  consider  the  enumerated 
indejiendence  factors  with  respect  to 
regular  outside  legal  counsel  and  .sought 
to  have  NYSE  revi.se  its  sub.stantiallv 
similar  propo.sal.i'*'-  This  reading  is' 
incorrect,  and  NYSE  Area’s  rule 
language  reflects  the  apjirojiriate 
reading.  The  Commission  notes  that 
Rule  KX.— 1  includes  an  instruction  that 
sjiecifically  reipiires  a  compen.sation 
committee  to  conduct  the  indepemlence 
assessment  with  resjiect  to  ‘‘any 
comjiensation  consultant,  legal' counsel 
or  other  adviser  that  provides  advice  to 
the  conqiensation  committee,  other  than 
in-hou.se  counsel.”  "‘7  To  avoid  any 
(.^onfusion,  NYSE  Area  added  rule  text 
that  reflects  thi.s  instruction  in  its  own 
rules. 

In  apjiroving  thi.s  aspect  of  the 
proposal,  the  Commi.ssion  notes  that 
compliance  witli  the  rule  reipiires  an 
independence  as.sessment  of  any 
t.-ompensation  consultant,  legal  'coun.sel, 
or  other  adviser  that  provides  advice  to 
the  compen.sation  committee,  and  i.s  not 
limited  to  advice  concerning  executive 
comjiensation.  However,  NYSE  Area  has 
projio.sed.  in  Amendment  No.  2,  to  add 
language  to  the  jirovision  regarding  the 
indejiendence  as.sessment  of 
compen.sation  advisers  ">*'  to  state  that 
the  comjiensation  committee  i.s  not 
reijuired  to  conduct  an  indejiendence 
assessment  for  a  comjiensation  adviser 
that  acts  in  a  role  limited  to  the 
following  activities  for  which  no 
disclosure  i.s  required  under  Item 
4()7(e)(;t)(iii]  of  Regulation  S-K:  (a) 
Consulting  on  any  liroad-hased  jilan  that 
(loos  not  di.scriniinate  in  stxijie,  terms,  or 
ojieration,  in  favor  of  executive  officers 
or  directors  of  the  comjianv,  and  that  i.s 
available  generally  to  all  .salaried 
oinjiloyees;  and/or  (h)  jiroviding 


.SVv  Wilson  .Soiisini  l.otlor  iiiul  suimi  nolos 
125— l.U)  and  accoinpaiiyin^  text. 

(i>)(4)orKuio 


"•'i7(;fr  24().i(k;-i. 
"‘■•l.'-.  U..S.(;.  78j-3. 


.wi  u  V.oimnonmrv  .(l.i  (o  Kfiuiti 

.T..)(k)(4).  as  aiiKMulod  by  Aininidninnl  No.  2. 
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information  that  either  is  not 
customized  for  a  particular  issuer  or  that 
is  cn.stomized  based  on  parameters  that 
are  not  develo])ed  by  the  adviser,  and 
about  which  the  advi.ser  does  not 
provide  advice.  NYSE  An;a  states  that 
tliis  exception  is  based  on  Item 
4()7(e)(3)(iii)  of  Regulation  .S-K.  which 
j)rovides  a  limited  exception  to  the 
(lommi.ssion’s  recpiirement  for  a 
registrant  to  disclose  any  role  of 
com|)ensation  consultants  in 
d(!termining  or  recommending  the 
amount  and  form  of  a  registrant’s 
executive  and  director  com])ensation.'"'’ 

The  Commission  vi(!w.s  NYSE  Area’s 
propo.stul  exception  as  reasonable,  as  the 
Commission  determined,  when 
adopting  the  compen.sation  consultant 
disclosure  niquirements  in  Item 
4()7(e)(3)(iii),  that  the  two  excepted 
categt)ries  of  advice  do  not  raise  conflict 
of  interest  concerns.'^'  The  Commission 
al.so  made  similar  findings  when  it 
noted  it  was  continuing  such  exce])tions 
in  the  Rule  lOC-l  Adopting  Release, 
including  exce})ting  such  roles  from  the 
new  conflict  of  intere.st  disclosure  rule 
recjuired  to  implement  Section 
l()(Uc:)(2).  The  (Commission  also  believes 
that  the  exce])tion  should  allay  souk;  of 
the  concerns  raised  by  the  commenters 
Higarding  the  scojie  of  the  indej)endence 
assessment  recpiirement.  Based  on  the 
above,  the  ("ommission  believes  the.se 
limited  excej)tions  are  consistent  with 
the  investor  protection  j)rovisions  of 
.Section  (i(h)(.'i)  of  the  Act. 

Regarding  the  belief  of  another 
commenter  that  the  independence 
a.ssessment  reciuirement  could 
discourage  compensation  committees 
from  obtaining  the  advice  of  advisers. '~- 
the  Commission  notes  that,  as  already 
discus.sed,  nothing  in  the  proj)o.sed  rule 
prevents  a  compensation  committee 
from  selecting  any  adviser  that  it 
j)refers.  including  ones  that  are  not 
independent,  after  considering  the  six 
fact{)rs.  In  this  regard,  in  Amendment 
No.  2.  NYSE  Area  added  specific  rule 
language  .stating,  among  other  things, 
that  nothing  in  its  rule  recpiires  a 
compensation  adviser  to  he 
independent,  only  that  the 
compensation  committee  must  consider 
the  six  independence  factors  before 


'^".Src  17  CI'R  22<).4(l7(i!)(:i)(iii). 

Srr  I’roxy  Uisclosim;  KnliiinciMiKnils. 
.St!(:urili(;s  Act  Koli^ast?  N(i.  (lOK!)  (Dim:.  HI.  2()()<)).  74 
FK  (iH:i:i4  (Dim:.  23.  2m)<l).  ill  (i«34K  ("Wi!  iini 
|>orsiiii(l(!(l  liy  coininiintlirs  wlui  notod  tluit  surviivs 
tliiit  pnivido  }>(!noriil  iidoriiiiilion  ri!{;iirdin}>  llio  fonn 
and  amoiinl  iil  c;oni|Minsntiiin  Ivpicallv  (laid  to 
(vxiiculivi!  olticors  and  dirorlors  within  a  particiiliir 
indiisirv  ^iMuiraliv  dii  not  raisn  Ihn  piitinitiiii 
conflicts  ol  inlorosl  tliiil  llui  ainondmcnis  arc 
intended  to  address.")- 

'■^.SY'c  Corporate  Secretaries  Letter  and  siipni 
note  133  and  accompanying  text. 


.selecting  or  receiving  advice  from  :t 
compen.sation  advi.ser. Regarding  the 
commenter’s  concern  over  the  hurtlens 
that  the  Exchange  proposal  imposes,  the 
Commission  nottts  that  Rule  1  ()(;-! 
exjilicilly  recpiires  exchanges  to  re(|tiire 
consideration  of  these  six  factors. 
Moretiver,  five  of  the  six  factors  wttrt! 
dictated  by  (xmgre.ss  itself  in  the  Dodd- 
Erank  Act.  As  previously  slated  by  the 
(Aimmission  in  adopting  Rule  1()C-1, 
the  reciuirement  that  comjiensation 
committees  consider  the  independence 
of  potential  compen.sation  advisers 
before  they  are  selected  should  help 
a.ssure  that  comjiensation  committees  of 
affected  li.sted  coinjianies  are  better 
informed  about  jioteiitial  conllicts, 
which  could  reduce  the  likelihood  that 
they  are  unknowingly  influenced  hv 
conflictttd  comjiensation  advisers. '7'’ 

Finally,  one  commenter  reque.sted 
guidance  “on  how  often  the  required 
indejiendence  asse.ssment  should 
occur.”  'fliis  commenter  observed 
that  it  “will  he  extremely  liurdensome 
and  disrujitive  if  jirior  to  each  such 
[comjiensation  committee]  meeting,  the 
committee  had  to  conduct  a  new 
a.ss(!ssment.’’  'I’he  (Yimmission 
anticijiales  that  comjiensation 
committees  will  conduct  such  an 
indejiendence  a.sse.ssment  at  letist 
annually. 

The  changes  to  NY.SE  Area’s  rules  on 
comjien.sation  advisers  should  therefore 
lienefil  investors  in  NY.SE  Area-listed 
comjianies  and  are  consistent  with  the 
retjuirements  in  .Section  (i(h)(.'i)  of  the 
Act  that  rules  of  the  exchange  further 
investor  jirotection  and  the  jiuhlic 
interest. 

C.  Application  to  Snuillcr  licporting 
(Companies 

The  Commission  believes  that  the 
retjuirement  for  .Smaller  Rejiorting 
(Aimjianies,  like  all  other  listed 
comjianies,  to  have  a  comjien.sation 
committee,  comjio.sed  solely  of 
Indejiendent  Directors  is  reasonable  and 
consi.stent  with  the  jirotection  of 

investors. '^7  'pjjj,  (^ommi.ssion  notes  that 


'“■*  S(U!  stijmi  luiliis  .'i3-54  iind  ii(:(:oinp<inyiii}>  text, 
'rill!  CiiinMiissiiiii  also  iloos  not  af>r(M!  willi  llu; 
ai'^unionl  oi  ono  coiiiinonlor  that  NY.SF  .Area’s 
proposal  must  riMpiiro  coinpnnsalion  coinniilloos  to 
siiiM.li'ically  considor.  among  tlu;  indopondonco 
lactors  rolaling  to  t:om|)onsation  advisors,  wliollior 
such  an  advisor  ro(|uiros  that  clionis  contractually 
agroo  to  indonmifv  or  limit  thoir  liahilitv.  .S’ooCII 
Lottor.  Tho  (lominission  viows  as  roasonahio  tho 
Kxchango's  holiol  that  tho  six  lactors  sot  forth  in 
Kulo  lf)C-l  an;  sulTiciont  lor  tho  ro(|uirod 
indoponilonco  asso.ssmont. 

'"■'.S’oo  Kulo  tlKi-l  Adopting  Koloa.so.  supra  noto 
11. 

'''■  .S’oo  Corporato  .S(M:rotarios  Lottor. 

As  discussod  ahovo.  tho  Ooimni.ssion  holiovos 
that  providing  an  oxcoption  to  this  ro(|uiromont  for 


NY.SE  Area’s  rules  for  comjien.sation 
committees  have  not  made  a  distinction 
for  .Smaller  Rejiorting  Comjianies  in  the 
jiast.  However,  consistent  with  the 
exemjition  of  .Smaller  Rejiorting 
(kimjianies  from  Rule  lOC-l,  the  NY.SE 
Area  jirojiosal  would:  (i)  Exemjit 
.Smaller  Reporting  (kimjianies  from 
having  to  consider  the  additional 
indejiendence!  retjiiirements  as  to 
comjien.satorv  fees  and  affiliation;  and 
(ii)  exemjit  their  comjiensation 
committees  from  having  to  consider  the 
additional  indejiendence  factors  for 
comjiensation  advisers.  Under  this 
ajijiroach,  .Smaller  Rejiorting  (Comjianies 
will  effectively  he  suliject  to  the  same 
nitjuiniinents  as  is  currtintly  the  case 
under  the  existing  retjiiirements  of 
Etjuities  Rule  .'i.3(k)(4)  for  all  t:omjianies 
with  resjiect  to  jiroviding  the 
comjiensation  committee  with  the 
authority  and  funding  for  the  retention 
of  comjien.sation  advisers. 

The  Commission  believes  that  the.se 
jirovisions  are  consi.stent  with  the  Act 
and  do  not  unfairly  discriminate 
h(!tween  issuers.  The  (Commission 
believes  that,  for  similar  reasons  to 
those  for  which  .Smaller  Rejiorting 
(Comjianies  are  extiinjited  from  the  Rule 
10(C-1  requirements,  it  makes  .sense  for 
NY.SE  Art:a  to  jirovide  .some  flexihility 
to  .Smaller  Rejiorting  (Comjianies. 
further,  hecau.se  a  .Smaller  Rejiorting 
(Comjiiiiiy  tloes  not  need  to  include  the 
additional  jirovision  regarding  the 
indejiendence  of  comjiensation  advisers 
that  NY.SE  Area  is  reejuiring  all  other 
li.sted  comjianies  to  include  to  comjily 
with  Rule  HKC-I.'^n  and  in  view  of  the 
jiotential  additional  co.sts  of  such 
review,  it  is  rea.sonahle  not  to  retjuire  a 
Smaller  Rejiorting  Company  to  conduct 
such  analysis  of  comjiensation  advisers. 

D.  Opportunity  To  Cure  Defeats 

Rule  1()(C-1  retjuires  the  rules  of  an 
exchange  to  provide  for  ajijirojiriate 
jirocedures  for  a  li.sted  issuer  to  have  a 
rea.sonahle  ojijiort unity  to  t:ure  any 
defects  that  would  he  the  basis  for  the 
exchange,  under  Rule  lOC-1,  to  jirohiliit 
the  issuer’s  listing.  Rule  lOC-l  also 
sjiecifies  that,  with  re.sjiect  to  the 
indejiendence  standards  adojited  in 
accordance  with  the  riiquirements  of  the 
Rule,  :m  exi:hange  may  jirovide  a  cure 
jieriod  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 


.Sinalli!!' Kiipiirting  Companies  in  liinilod  and 
ox(:n|)liiinal  nircinnstancii.s  i.s  appropriali;. 

'^'*As  discussod  supra  unto  (12  and  accoiniianying 
toxt.  a  .Sinallor  Koporting  Company  will  not  lio 
roipiiriMl  to  incliido.  like  othor  listod  coinpanios.  a 
I'oipiiriMnont  that  tho  committoo  considor 
indopondonco  lactors  holoro  solocling  such 
advisors,  hocauso  .Sinallor  Ko))orling  Coinjianios  aro 
not  suhjoct  to  that  roipiiromont. 
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list(;(l  issuer  or  one  year  iroin  the 
occurrence  of  the  event  tliat  caused  the 
ineinl)er  to  l)e  no  longer  independent. 

'I’he  Commission  notes  that  the  cure 
p(!rio(l  that  NYSE  Area  j)roposes  for 
companies  that  fail  to  com])ly  with  the 
enhanced  independence  recpiirements 
designed  to  comply  with  Ride  lOC-1  is 
the  same  as  the  cure  period  suggested 
under  Rule  lOC-l,  hnt  NYSE  Area 
limits  the  cure  ])eriod’s  use  to 
circumstances  where  the  committee 
continues  to  have  a  majority  of 
independent  directors,  as  NYSE  Area 
helieves  this  would  ensure  that  the 
apiilicahle  committee  could  not  take  an 
action  without  the  agreement  of  one  or 
more  independent  directors.  The 
Commi.ssion  helieves  that  the 
accommodation,  including  the  jirojio.sed 
jieriod  and  linntation,  although  it  gives 
a  company  less  leeway  in  certain 
circumstances  than  the  cure  period 
provided  as  an  option  hy  Rule  10(]-1,  is 
fair  and  reasonable  and  consistent  with 
investor  protection  under  Rule  ()(h)(5) 
by  ensuring  that  a  compensation 
committee  cannot  take  action  without  a 
majority  of  indejiendent  directors  even 
when  a  memhiir  ceases  to  he 
independent  and  the  committee  is 
entitled  to  a  period  to  cure  that 
situation. 

The  (lommission  agrees  with  the 
nnder.standing  of  the  commenter  who 
believed  that  Rule  10(1-1  reiiuires  that 
an  exchange  jnovide  a  company  an 
ojiportunity  to  cure  any  defects  in 
comiiliance  with  any  of  the  new 
re(|uirements.  The  Clommission  helieves 
that  NYSE  Area’s  general  due  process 
jirocedures  for  the  delisting  of 
comjianies  that  are  out  of  compliance 
with  the  Exchange's  rules  .satisfy  this 
reipurement.  For  example,  NYSE  Area’s 
rules  provide  that,  unless  continued 
listing  of  the  comjiany  raises  a  public 
interest  concern,'^'*  when  a  company  is 
deficient  in  compliance  with  listing 
standards,  the  Exchange  will  reque.st  the 
issuer  to  take  action  to  remedy  any 
identified  deficiency.  If  the  issuer  fails 
to  remedy  the  deficiency.  NYSE  Area 
will  hold  a  meeting  to  hear  any  reasons 
why  the  i.ssuer  believes  its  security 
should  not  he  delisted,  including 
reviewing  any  written  res])onse.  If,  after 
such  meeting,  NYSE  Area  determines 
that  the  security  should  he  delisted,  the 
issuer  may  appeal  the  decision  to  the 
Board  of  Directors  and  recpiest  a 
hearing."*" 

The  (Commission  helieves  that  the.se 
general  jiroixulures  for  companies  oid  of 
comiiliance  with  listing  requirements, 

Ikiuitins  Kiilo  7.1:1  (Triulinf;  .Suspensions). 

Sac  supra  loxl  accompmiying  notes  140-141. 
Sac  also  NY.SK  Ke.sponse  I.iiller.  supra  note  (i. 


in  addition  to  the  particular  cure 
jirovisions  for  failing  to  meet  the  new 
indeiiendence  standards,  adequatelv 
meet  the  mandate  of  Rule  lOC-l  and 
also  are  consistent  with  investor 
protection  and  the  public  interest,  since 
they  give  a  company  a  reasonable  time 
period  to  cure  non-com])liance  with 
these  important  reipdrements  before 
they  will  he  delisted."" 

E.  Expinplinns 

The  (Commission  helieves  that  it  is 
ajipropriate  for  NYSE  Area  to  exempt 
from  the  new  reipiirements  established 
hy  the  projiosed  rule  change  the  same 
categories  of  issuers  that  are  exenqit 
from  its  existing  standards  for  oversight 
of  executive  comjiensation  for  listed 
companies.  Although  Rule  1()C-1  does 
not  explicitly  exempt  .some  of  these 
categories  of  issuers  from  its 
reipiirements,  it  does  grant  di.scretion  to 
exchanges  to  provide  additional 
exemjitions.  NYSE  Area  states  that  the 
reasons  it  adopted  the  existing 
exemptions  apply  equally  to  the  new 
reipiirements,  and  the  Commi.ssion 
helieves  that  this  assertion  is  reasonable. 

NYSE  Area  projiosed  to  exemjit 
limited  jiartnershijis,  coinjianies  in 
hankrujitcy  jiroceeilings  and  ojien-enil 
management  investment  coinjianies  that 
are  registered  under  the  Investment 
(Company  Act  from  all  of  the 
requirements  of  Rule  1()(C-1.  The 
('Commission  believes  such  exemjitions 
are  reasonahle,  and  notes  that  such 
entities,  which  were  already  generally 
exemjit  from  NYSE  Area’s  existing 
comjiensation  committee  requirements, 
also  are  exemjit  from  the  comjiensation 
committee  indejiendence  reijuirements 
sjiecifically  under  Rule  lOC-l.  NYSE 
Area  also  jirojioses  to  exemjit  closeil- 
enil  management  investment  coinjianies 
registered  under  the  Inve.stment 
(CComjiany  Act  from  the  requirements  of 
Rule  1()(C-1.  The  Commission  helieves 
that  this  exemjition  is  reasonahle 
because  the  Inve.stment  (Yimjianv  Act 
already  assigns  important  duties  of 
investment  comjiany  governance,  such 
as  ajijiroval  of  the  inve.stment  advisory 
contract,  to  inilejienileid  directors,  and 
because  such  entities  were  already 
generally  exemjit  from  NYSE  Area’s 
existing  comjiensation  committee 
requirements.  The  (Commission  notes 
that,  as  one  commenter  .stated,  tvjiicallv 
registered  investment  coinjianies  do  not 
emjiloy  executives  or  emjiloyees  or  have 
comjiensation  committees.  The 
(Commission  notes  that  the  existing 

T)i(!  ('.dinniission  nolixs  llinl  llu; 
prociulunis  to  curi!  non-coinpiianco  adcxpiatolv 
atidrnss  llu;  coiniiuait.s  made  in  llio  Corporali; 
.S(;(:n;laii(:.s  l.oltor. 


language  of  these  exemjitive  jirovisions 
is  not  changed,  hut  that  the  jirovisions, 
which  go  heyonil  Rule  KKC-l’s 
exemjitions,  are  consistent  with  Rule 
1()(C-1. 

The  (Commission  further  believes  that 
other  jirojioseil  exemjition  jirovisions 
relating  to  controlled  companies."*- 
asset-liac.keil  i.ssuers  and  other  jia.ssive 
issuers,  and  issuers  who.se  onlv  listed 
equity  stock  is  a  jireferreil  stock  are 
rea.sonahle,  given  the  sjiecific 
characteristics  of  these  entities.  As 
noted  hy  the  Exchange,  many  of  these 
issuers  are  externally  managed  and  do 
not  directly  emjiloy  executives:  do  not, 
by  their  nature,  have  emjiloyees,  or  have 
executive  comjien.sation  jiolicv  .set  hy  a 
hodv  other  than  their  hoard. 

The  NYSE  Area  jirojiosal  would 
continue  to  jiermit  foreign  jirivate 
i.ssuers  to  follow  home  country  jiractice 
in  lieu  of  the  provisions  of  the  new 
rules,  hut  would  now  require  further 
disclosure  from  such  entities  regarding 
the  reason  why  they  do  not  have  a 
comjiensation  committee.  The 
(Commission  believes  that  granting 
exemjitions  to  foreign  jirivate  issuers  in 
deference  to  their  home  country 
jiractices  with  resjiect  to  comjiensation 
committee  jiractices  is  ajijirojiriate,  and 
believes  that  the  exi.sting  and  jirojio.sed 
disclosure  requirements  will  helji 
investors  determine  whether  they  are 
satisfied  with  the  alternative  .standard. 
The  (Commission  also  notes  that  NYSE 
Area’s  jirojiosal  conforms  its  rules  to 
Rule  1()(C-1,  which  exemjits  foreign 
private  issuers  from  the  comjiensation 
committee  indejiendence  requirements 
of  Rule  1()CC-1  to  the  extent  such  entities 
disclo.se  in  their  annual  rejiorts  the 
rea.sons  they  do  not  have  indejienilent 
comjiensation  committees. 

E.  Transition  to  the  A’eiv  Hales  for 
Companies  Listed  as  of  the  Effective 
Date 

The  Commission  helieves  that  the 
NYSE  Area’s  deadline  for  comjiliance 
with  the  jirojiosal’s  jirovisions,  July  1, 
201.3,  is  rea.sonahle  and  should  afford 
listed  coinjianies  adeijuate  time  to  make 
the  changes,  if  any,  necessary  to  meet 
the  new  standards.  The  (Commission 
believes  that  the  deadline  jirojiosed  is 
clear-cut. 

(j.  Compliance  Schedule:  Companies 
That  Cease  To  He  a  Snudler  Hepoiiinp, 
Company 

The  (Commi.ssion  believes  that  the 
comjiliance  .schedule  for  coinjianies  that 
cea.se  to  he  Smaller  Rejiorting 

"‘**Tho  Commission  nolos  llial  controlled 
companies  arc;  provided  an  automatic  exemption 
from  the  application  of  the  entirely  of  Rule  lOC- 
1  hy  Rule  10C-l(h)(.S). 
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Coiniianies,  as  revised  in  Amendment 
No.  2.  affords  such  coinjianies  amiile 
time  to  come  into  comiilianee  with  the 
foil  jianoply  of  rides  that  apply  to  other 
companies.  In  the  (Commission  s  view, 
the  revised  schedule  al.so  oilers  such 
comjianies  more  clarity  in  determining 
when  they  will  he  subject  to  the 
hei  ght  ened  reijii  i  rement  s. 


V.  Ai:r.eleraled  Approval  of 

Amendment  No.  2  to  the  Proposed  Rule  , 

Change 

The  (Commission  finds  gooil  cause, 
pursuant  to  Section  lt)(h)(2)  of  the 
Act.'***  for  apiiroving  the  projiosed  rule 
change,  as  modified  by  Amendment  No. 

2.  prior  to  the  3()th  day  after  the  date  of 
publication  of  notice  in  the  Federal 
Register. 

i’he  change  made  to  the  proposal  by 
Amendment  No.  2  to  change  a  reference 
from  Item  10(0(1)  of  Regulation  S-K  to 
a  reference  to  Exchange  Act  Rule  12h- 
2  is  not  a  substantive  one  and  merely 
references  an  otherwise  identical 
definition. 

The  revision  made  by  Amendment 
No.  2  to  the  compliance  rules  for 
companies  that  cease  to  he  Smaller 
Reporting  (Companies  "*•*  eslahli.shes  a 
schedule  that  is  easier  to  understand, 
while  still  affording  such  comjianies 
adeijuate  time  to  come  into  compliance 
with  the  applicable  reipurements.  1  he 
(Commission  notes  that  the  Start  Dale  of 
the  compliance  jieriod  lor  such  a 
com])any  is  six  months  alter  the  Smaller 
Reporting  (Comj)any  Diitermination  Date, 
and  the  company  is  given  no  less  than 
another  six  months  from  the  Start  Date 
to  gain  comjiliance  with  the  rules  from 
which  it  had  been  previously  exeinjit. 

As  originally  proiiosed  a  Smaller 
Reporting  Company  had  to  comply 
within  six  months  of  the  Smaller 
Reporting  Company  Determination  Date, 
and  for  the  adviser  assessment  at  the 
Smaller  Reiiorting  (Coinjiany 
Diitermination  Date.  The  (Commission 
believes  the  amendments  to  the 
transitions  for  i.ssuers  that  lose  their 
status  as  a  Smaller  Rejiorting  (Company 
will  afford  such  companies  additional 
time  to  comply  and  avoid  issues 
involving  inadvertent  non-compliance 
l)(!cause  of  the  provision  that  originally 
apjilied  immediately  on  the  Smalliu' 
Reiiorting  (Company  Determination  Date. 
The  amendments  al.so  provide 
additional  clarity  on  when  the  lime 
frames  commence,  and  as  such  the 
(Commission  believes  good  cause  exists 
to  accelerate  approval. 

1'he  change  to  commentary  made  by 
Amendment  No.  2  to  exclude  advisers 

II-S.C.  78s(l))(2). 

1H^  Sop  supiti  7^J— 7(i  ;ni(l  acconipiinyinf,  ttfxl. 


that  provide  only  certain  types  of 
services  from  the  indeiiendence 
as.sessmenl  is  also  appropriate.  As 
discu.ssed  above,  the  (Commission  has 
already  determined  to  exclude  such 
advisers  from  the  disclosure 
requirement  regarding  comjiensation 
advi.sers  in  Regulation  S-K  because 
these  tyjies  of  services  do  not  raise 
conflict  of  interest  concerns.  Finally,  the 
addition  of  further  guidance  by 
Amendment  No.  2  merely  clarifies  tliat 
nothing  in  the  Exchange's  rules  reijuires 
a  compensation  adviser  to  he 
indejiendent,  only  that  the 
compensation  committee  consider  the 
independence  factors  before  selecting  oi 
receiving  ailvice  from  a  compensation 
advi.ser,  and  is  not  a  suh.stantive  change, 
as  it  was  the  intent  of  the  rule  as 
originallv  jiroposed. 

For  all’ the  reasons  discus.sed  above, 
the  Commission  finds  good  cause  to 
accelerate  approval  of  the  projiosed 
changes  made  by  Amendment  No.  2. 

VI.  Solicitation  of  Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  thi;  foregoing  and 
whether  Amendment  No.  2  is  consistent 
with  the  Act.  (Comments  may  be 
submitted  by  any  of  the  following 
methods: 


Electronic  (ionnnenis 

•  U.se  the  Commission’s  Internet 
comment  form  (hUp://\\’\\'\v.scc.<’ov/ 
viilcs/sro.shtinl)-,  or 

•  Send  an  email  to  rnlc- 
c()tnincnts@scc.}io\'.  l^leasi;  include  file 
Number  SR-NYSEArca-2()12-l().'i  on 
the  subject  line. 


Paper  Coininents 

•  Send  pajier  comments  in  trijilicate 
to  Elizabeth  M.  Murphy.  Secretary. 
Securities  and  Exchange  (iommi.ssion, 
100  F  Street  NE..  Washington,  DC 
20540-1090. 

All  submissions  should  refer  to  file 
Number  SR-NYSEArca-2012-105.  This 
file  number  should  he  included  on  the 
subject  line  if  email  is  usiul. 

To  help  the  Commission  process  and 
review  your  comments  more  efficiently, 
])lease  use  only  one  method.  The 
(Commission  will  po.st  all  comments  on 
the  (Commission’s  Internet  Wi;!)  site 

(htt})://\v\\'n'-sec.^ov/rnles/sro.shtml). 
(Copies  of  the  submission,  all  suh.seipienl 
amendments,  all  written  .statements 
with  respect  to  the  iiropo.sed  rule 
change  that  are  filial  with  the 
(Commission,  and  all  written 
communications  relating  to  the 
propo.sed  rule  change  between  the 
(Commission  and  any  per.son.  other  than 
those  that  mav  he  withheld  from  the 


jnihlic  in  accordance  with  the 
jirovisions  of  5  l).S.(C.  552,  will  he 
available  for  Web  site  viewing  and 
jirinting  in  the  (Commission’s  I’ublic 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  CF.OO  ji.m.  (Copies  of  such  filing  also 
will  he  available  lor  inspection  and 
copying  at  the  principal  office  ol  NYSE. 

All  comments  received  will  he  posted 
without  change;  the  (Commission  does 
not  edit  personal  identifying 
information  from  submissions.  You 
should  submit  only  information  that 
you  wish  to  make  available  publii.ly.  All 
suhmi.ssions  should  refer  to  file 
Number  SR-NYSEArca-2()12-105.  and 
should  he  submitted  on  or  before 
February  12.  2013. 

VII.  (Conclusion 

In  summary,  and  for  the  reasons 
discussed  in  more  detail  above,  the 
(Commission  believes  that  the  rules 
being  adopted  by  NYSE  Area,  taken  as 
whole,  should  benefit  investors  by 
helping  listed  comjianies  make 
informed  decisions  regarding  the 
amount  and  form  of  executive 
conqiensation.  NY.SE  Area  s  new  rules 
will  help  to  meet  (Congre.ss’s  intent  that 
compensation  committees  that  are 
responsible  for  setting  compensation 
policy  for  executives  of  listed 
comjianies  consist  only  ol  indejiendent 
directors. 

NYSE  Area’s  rules  al.so,  consistent 
with  Rule  1()(C-1 .  reipiire  compensation 
committees  of  listed  conqianies  to 
assess  the  independence  of 
conqiensation  advisers,  taking  into 
consideration  six  sjiecilied  factors.  This 
should  helj)  to  assure  that  compensation 
committees  ol  NY.SE  Area-listed 
companies  are  better  informed  about 
potential  conflicts  when  selecting  and 
receiving  advice  from  advisers. 

Similarly,  the  provisions  of  NY.SE 
Area’s  standards  that  require 
compensation  committees  to  he  given 
the  authority  to  engage  and  oversee 
conijionsation  advisers,  and  rocjuiri;  the 
li.stixl  company  to  jirovide  for 
appropriate  funding  to  compensate  such 
,  advisers,  should  helj)  to  siqqjort  the 
compensation  committee’s  role  to 
oversee  executive  comjiensation  and 
help  jirovide  conqiensation  committees 
with  the  re.sources  necessary  to  make 
better  informed  comiiensation 
decisions. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  jiroposed 
rule  change,  SR— NYSE  Area— 2012— 105, 
as  modified  bv  Amendment  No.  2,  is 
consistent  with  the  Act  and  the  lules 
1,1  and  regulations  thereunder  apiilicahle  to 
a  national  securities  exchange,  and,  in 
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particular,  witli  Section  (j(b)(.'i)  of  the 
Act. 

It  is  th(ir(iloiv  ordaivd.  pursuant  to 
Section  l‘)(i))(2)  of  the  Act.'““  that  the 
l)ropos(!(l  rule  change.  SR-NYSEArca- 
201 2-1 0.5,  as  inodifitul  by  AmendincMit 
No.  2. 1)(!,  and  it  herein'  is.  a])|)rov(!d. 

l''()r  lh(!  Coiiiniission.  I)V  tlu!  Division  of 
Tniding  and  Markets.  i)ni'snant  lo  dcdcjgated 
anlhorily. 

Kevin  M.  O’Neill. 

Dcpntv  Sacralarv. 

If'K  Doe.  2()13-()lll).'>  I'ihsl  I-IK-Ct:  «:4r>  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68658;  File  No.  SR-NYSE- 
2013-01] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Extend  the 
Pilot  Program  That  Provides  an 
Exception  to  NYSE  Rule  2B  by 
Permitting  the  Exchange’s  Equity 
Ownership  Interest  in  BIDS  Holdings 
L.P. 

lannarv  1 .5.  201 .1. 

Pursuant  to  Suction  l‘)(h)(l)  of  thu 
Sucuritius  Exchange  Act  of  1934  (thu 
“Act”)  '  and  Kniu  19h-4  thuruundur.^ 
notice  is  huruhy  given  that,  on  January 
2.  2013.  the  New  York  Stock  Exchange 
EEC  (“NYSE”  or  the  “Exchange”)  filed 
with  the  Securities  and  Exchange 
Coniinission  (the  “Commission")  the 
])ropo,sed  rule  cdiange  as  de.scrihed  in 
Items  I  and  11  below,  which  Items  have 
l)(!en  prepared  by  the  Exchange.  The 
Commi.ssion  is  jnihlishing  this  notice  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interestcul  persons. 

E  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Ride  Change 

The  Exchange  jiroposes  to  extend  for 
an  additional  12  months  the  January  22. 
2013  exj)iration  date  of  the  j)ilot 
program  that  provides  an  exception  to 
NYSE  Rule  2H  by  permitting  the 
Exchange’s  ecpiitv  ownership  interest  in 
RIDS  Holdings  E.'P.  (“RIDS  Holdings"), 
which  is  the  parent  com|)any  of  a 
member  of  the  Exchange,  and  RIDS 
Holdings’  affiliation  with  the  New  York 
Rlock  Exchange  EI,C,  an  affiliate  of  the 
Exchange,  'fhe  text  of  the  jiropo.sed  rule 
change  is  available  on  the  Exchange’s 


"‘  ■n.  ii-.s.c.  7«l(l))(.->). 

Ui  ll.S.C.  7«s(l))(2). 
"‘=’17  CI'K  2()().:«)-:i(a)(12). 
'  l.'i  lI..S.(:.78s(l))(l). 

-  17  Cf’lt  24().l<ll)-4. 


Web  site  at  ivivu’.nv.se.co/n.  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulalory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commi.ssion,  the 
self-regulatory  organization  included 
statements  concerning  the  |)urpo.se  of, 
and  basis  for,  the  propo.sed  rule  change 
and  discu.ssed  any  comments  it  received 
on  the  ])roj)o.sed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  ])lac;e.s  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A.  R,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

A.  S(df-R<;giil(itorv  Organization's 
Statanwnt  of  tho  Parposa  of,  and 
Statutory  Basis  for,  Proposod  Bala 
Oh  an go 

1.  Purjio.se 

On  January  22,  2009,  the  Securities 
and  Exchange  Commi.ssion  (the 
“Commission’’  or  “.SEC”)  ajijiroved  the 
governance  structure  jirojiosed  by  the 
Exchange  with  re.sjiect  to  the  New  York 
Rloi:k  Exchange  (“NYRX”),  an 
electronic  trading  facility  of  the 
Exchange  for  NY.SE-listed  .securities  that 
was  established  by  means  of  a  joint 
venture  between  the  Exchange  and  RID.S 
Holdings.  ’  The  governance  structure 
that  was  ajijiroved  is  reflected  in  the 
Eimited  Eiahilitv  Coinjianv  Agreement 
of  New  York  Rlock  Exchange  EEC  (the 
“Company’’),  the  entity  that  owns  and 
ojierate.s  NYRX.  Under  the  governance 
structure  ajijiroved  by  the  Conuni.s.sion, 
the  Exchange  and  RIDS  Holdings  each 
own  a  .50‘X)  economic  interest  in  the 
Comjiany.  In  addition,  the  Exchange, 
through  its  wholly-owned  subsidiary 
NY.SE  Market,  Inc.,  owns  less  than  10% 
of  the  aggregate  limited  jiartnershij) 
intere.st  in  RIDS  Holdings.  RIDS 
Holdings  is  the  jiarent  coinjiany  of  RID.S 
Trading,  E.P.  (“RIDS  Trading’’),  which 
became  a  member  of  the  Exchange  in 
connection  with  the  estahlishment  of 
NYRX. 

The  foregoing  ownershij) 
arrangements  would  violate  NY.SE  Ride 
2R  without  an  excejition  from  the 
Commission."*  First,  the  Exchange’s 


'Sira  .S(!(:iiritii!S  l';xi:liaii>i(!  Act  Koliiaso  No.  .5(1281 
(laiuiary  22.  20(1(1).  74  I'K  .')(I14  Oaniiarv  28.  200(1) 
(.SR-NYSK-2008-120)  (till!  "A|)|)i'oval  ()i{li!r"). 

•'NY.Sl';  Kuli!  2li  |)iovi(l(is,  in  niliivanl  part,  that 
"lu  lilhoul  prior  .Sl-Xi  approval.  Ihn  l•;x(:llan^ll  or  any 
(!ntitv  with  which  it  isaliiliatod  .shall  not.  directly 
or  indirectly,  actinire  or  maintain  an  ownership 
interest  in  a  memher  organization.  In  addition,  a 
nieinher  oi'ganizalion  shall  not  he  or  hecome  an 


indirect  owner.shi|j  intere.st  in  RID.S 
Trading  violates  the  jirohihition  in  Rule 
213  against  the  Exchange  maintaining  an 
ownershij)  intere.st  in  a  memher 
orgiinization.  .Second.  RID.S  'frading  is 
an  affiliate  of  an  affiliate  of  the 
Exchange,'’  which  violates  the 
jirohihition  in  Rule  213  against  a  memher 
of  the  Exchiinge  having  such  .status. 
Consetjuently,  in  the  Ajtjiroval  Order, 
the  Commission  jiermitted  an  excejttion 
to  these  two  jiotential  violations  of 
NY.SE  Rule  2R.  subject  to  a  numher  of 
limitations  and  conditions.  One  of  the 
conditions  for  Commi.ssion  ajjjtroval 
was  that  the  jirojiosed  excejition  from 
NY.SE  Rule  213  to  jtermit  NYSE’s 
indirect  ownershiji/interest  in  RID.S 
Trading  and  RID.S  Trading’s  affiliation 
with  the  Comjtany  (which  is  an  affiliate 
of  NY.SE)  would  he  for  a  j)ilot  jjeriod  of 
12  months." 

In  discussing  the  j)ilot  basis  of  the 
excej)tion  to  NY.SE  Rule  213,  the 
Apjiroval  Order  noted  that  the  jiilot 
jieriod  “will  jtrovide  NY.SE  and  the 
Commission  an  oj)j)ortunity  to  as.sess 
whether  there  might  he  any  adverse 
consetjuences  of  the  excej)tion  and 
whether  a  jiermanent  excejition  is 
warninted.”  ^  Tht;  original  12-month 
j)ilot  jteriod  exjiired  on  January  22,  2010 
and  was  itxtended  for  three  ttdditional 
12-month  jieriods  to  January  22.  2013.“ 
Wdiile  the  Exchange  httlieves  that  the 
exj)erient;e  to  dati;  oj)erating  under  the 
excej)tion  to  Rule  213  fully  justifies 
making  the  excej)tion  j)ermanent,  the 
Exchange  now  seeks  to  extend  the 
ending  date  for  the  j)ilot  j)rogram  for  an 
additional  12  months,  to  January  22. 
2014.  to  allow  additional  time,  if 
nece.ssary.  for  the  Commi.ssion  to  obtain 
and  review  the  information  it  needs  in 
order  to  make  its  determination 
regarding  any  adverse  consetjuences  of 
the  excejition  and  whether  a  jjermanent 
exception  is  warranted.  During  the 
j)roj)o.sed  extension  of  the  pilot  j)rogram 
j)eriod,  the  Exchange’s  current  indirect 
owner.shij)  intere.st  in  RIDS  Trading" 


iilTiliiito  of  till!  Kxcliimgo.  or  iin  altiliali!  of  any 
affiliali!  of  Iho  Rxchango.  *  *  *  -pi,,.  |,,||„  affiliate 
shall  have  the  mixining  spccifiotl  in  Rule  12l>-2 
imiler  the  .Act." 

’  .Sptx:itlcallv.  thi!  (iompanv  is  an  alliliate  of  the 
Kxchange.  anil  lilD.S  Trailing  is  an  affiliate  of  the 
(iompanv  haseil  on  their  coinmon  control  hy  RID.S 
Holilings.  1  he  affiliation  in  each  case  is  the  result 
of  the  .5()'/ti  ownership  interest  in  the  (ionipany  hy 
each  of  the  l-ixchange  anil  RID.S  Dolilings. 

'■.Sec  .Approval  Order  at  ,5018. 

^  III.  at  .501(1. 

'‘.Sei.‘  .Securities  Kxchange  Act  Release  Nos.  (>1400 
Oanuarv  22.  2010).  7,5  FR  4880  (lanuarv  20.  2010) 
(.SR-NY.S1:-2()10-04):  ():1,54,5  (Decemhiir  14.  2010). 
7.5  FR  80088  (December  21.  2010)  (.SR-NY.SF-2010- 
82);  anil  (>(>0.50  (Decemher  27.  2011).  77  FR  14.5 
Oanuarv  .1,  2012)  (.SR-NY.S1';-201  1-07). 

".Another  condition  for  the  exception  to  NA'.SF: 
Rule  2R  spei:ified  in  the  .Approval  Order  was  that 
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and  BIDS  Trading’s  affiliation  with  the 
(x)nipany  would  t;ontinue  to  he 
permitted. 

If  the  (Commission  sliould  determine 
prior  to  the  end  of  the  extended  pilot 
period  that  a  permanent  excejition  to 
NY.SF  Ride  211  is  warranted,  the 
Kxchange  woidd  have  the  option  of 
submitting  a  inojiosed  rule  change  to 
accom])lish  this  and  simultaneously 
terminate  the  jiilot  program. 

The  propo.sed  change  is  not  otherwise 
intended  to  address  any  other  matter, 
and  the  Exchange  is  not  awan;  of  any 
significant  problem  that  the  Kxchange 
would  have  in  com])lying  with  the 
projjo.sed  change. 

2.  .Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  8(1))  of  the 
Act,"’  in  general,  and  furthers  the 
objectives  of  .Section  ()(h)(l)  of  the  Act," 
in  particular,  which  requires  a  national 
securities  exchange  to  he  so  organized 
and  have  the  caj)acitv  to  carry  out  the 
purjioses  of  the  Act  and  to  comi)ly.  and 
to  enforce  compliance  by  its  members 
and  per.sons  a.ssociated  with  its 
memhers,  with  the  ])rovisions  of  the 
Act.  The  j)roj)o.sed  ride  change  is  also 
consistent  with,  and  furthers  the 
objectives  of,  Seilion  (i(h)(.‘))  of  the 
Act.'“  in  that  it  is  designed  to  prevent 
frandident  and  manipulative  acts  and 
|)ractices,  to  promote  just  and  eijuitahle 
j)rinci))les  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
to  remove  im|)ediments  to  and  perfect 
the  mechanisms  of  a  free  and  ojien 
market  and  a  national  market  system 
and,  in  general,  to  jirotect  investors  and 
the  public  interest. 

In  the  Approval  (Irder,  the 
("ommission  determined  that  the 
projio.sed  exception  from  NY.SE  Rule  211 
to  permit  NY.SE's  indirect  ownership 
interest  in  BID.S  Trading  and  BID.S 
'I’rading's  affiliation  with  thef.omjiany 
was  consistent  with  the  Act,  including 
.Section  ()(1))(.‘))  thereof."’  As  the  basis  for 
its  determination,  the  Commission  cited 
the  specific  limitations  and  conditions 
listed  in  the  Apjiroval  Order  to  which 


till!  I•;x<:lliln}>l!'s  (!(|uily  inli!ri!sl  in  HID.S  Hol(liii<>s 
imisl  mnaiii  less  Ilian  O'l'o.  absiint  iirinr  (aininiission 
approval  ol  any  ini  riiasi!.  Sco  Approval  Order  at 
.'illia.  .Siilise(|iientlv.  the  Ooniniission  approved  a 
proposal  liv  the  bxelian^e  to  sliglillv  inerease  the 
ceiling  on  its  e(|nily  ownership  in  BID.S  Moldings 
to  less  Ilian  1ll"i>.  and  that  will  he  the  a|iplit:ahle 
limitation  during  the  extension  ol  the  pilot  period. 
.See  .Seenrilies  Bxelian^e  Act  Release  No. 

(Deeemher  .'HI.  200il).  7.'>  I'K  5(11)  (lanuary  3.  21)10) 
(SK-NYSi;-2()()!)-1 10). 

'"15  U.S.C.  7«l(h). 

"  13  U.S.C.  7Kl(h)(l). 

"'IS  U.S.C.  78Kh)(5). 

'■'.See  Approval  Order  at  ,5()1«-5()1!). 


its  apjiroval  of  the  excejition  to  NY.SE 
Rule  211  was  subject,"  stating  that 
“|t  lhe.se  conditions  ajipear  reasonably 
designed  to  mitigate  concerns  about 
jiotential  conllicts  of  inteiest  and  unfair 
competitive  advantage,”  that  “jtjhe.se 
conditions  appetir  reasonahlv  designed 
to  promote  rohii.st  and  indeiiendent 
reguhition  of  BID.S  ITradingj,”  and  that 
Itjhe  Commission  believes  that,  taken 
together,  these  conditions  are 
reasonably  designed  to  mitigate 
Jiotential  conflicts  between  the 
Exchange’s  commercial  interest  in  BID.S 
iHoldingsj  and  its  regulatory 
resj)onsihilities  with  resjiect  to  BID.S 
rr lading].”  'I’he  Exchange  believes 
that  the  excejition  from  NY.SE  Rule  211 
de.scrihed  above  will  continue  to  he 
consistent  with  the  Act  during  that 
extension  because,  other  than  the 
ending  date  of  the  j)ilot  jieriod  and  the 
aforementioned  small  increase  in  the 
ceiling  on  the  Exchange’s  equity  intere.st 
in  BID.S  Holdings,  these  same 
limitations  and  conditions  will  continue 
to  he  a])])lical)le  during  the  additional 
extension  of  the  jiilot  jieriod. 

B.  Salf-Begiihitoiy  Organization’s 
Statainant  on  Bnrdan  on  Compatition 

The  Exchange  does  not  believe  that 
the  jirojiosed  rule  change  will  inijiose 
iinv  burden  on  comjietition  that  is  not 
neces.sarv  or  ajqirojiriate  in  furtherance 
of  the  jmrjioses  of  the  Act.  .S|)ecifically, 
the  ])ro|)o.sed  rule  change  is  consistent 
with  the  A|)|)roval  Order,  the  conditions 
of  which  are  rea.sonahly  designed  to 
mitigate  concerns  about  jiotential 
conflicts  of  intere.st  and  unfair 
comjietitive  advantage.  In  this  regard, 
although  BID.S  Holdings  and  the 
Exchange  are  affiliateil,  NYSE  and  BID.S 
Holdings  have  (established  and 
maintained  jirocedures  and  internal 
controls  that  are  designed  to  jirevent 
BIDS  Holdings  and  its  affiliates  from 
deriving  any  unfair  informational 
advantage  resulting  from  its  affiliation 
with  the  Exchange. 

C.  Salf-Bagulatoiv  Organization’s 
Statanwnt  on  Connnants  on  the 
Proposad  Buie  Change  Beceived  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  resjiect  to  the  jirojiosed 
rule  change. 

111.  Date  of  ElTecliveness  of  the 
Proposed  Rule  Hhange  and  Timing  for 
(lommission  Action 

The  Exchange  has  filed  the  jirojiosed 
rule  change  jiursuant  to  .Section 


'■'Id.  iit  ,5018. 
'■’/(/.  ill  51)1 0. 


1U(h)(3)(A)(iii)  of  the  Act  and  Rule 
19l)-4(f)(())  thereunder."  Because  the 
Jirojiosed  rule  change  does  not:  (i) 
.Significantlv  affect  the  jirotection  of 
investors  or  the  jiuhlic  interest:  (ii) 
imjiose  any  significant  hinden  on 
comjietition;  and  (iii)  become  ojierative 
jirior  to  30  days  from  the  date  on  which 
it  was  filed,  or  such  shorter  time  as  the 
(lommi.ssion  may  designate,  if 
consistent  with  the  jirotection  of 
investors  and  the  jintilic  intere.st,  the 
jirojiosed  rule  change  has  become 
effective  jiursuant  to  .Section  19(I))(3)(A) 
of  the  Act  and  Rule  19l)-4(f)(())(iii) 
thereunder."’ 

The  (Yimmission  believes  that 
waiving  the  3()-day  ojierative  delay  is 
consistent  with  the  jirotection  of 
investors  and  the  puhlic  interest 
liecau.se  such  waiver  would  allow  the 
benefits  of  the  jiilot  jirogram  to  ojierate 
without  inteiTuption  after  January  22, 
2013.  'fherefore,  the  (Commission 
designates  the  jirojiosed  rule  change  as 
ojierative  ujion  filing."’ 

At  any  time  within  (it)  days  of  the 
filing  of  such  jirojiosed  rule  change,  the 
(Commi.ssion  summarily  may 
temjionirily  susjiend  such  rule  change  if 
it  ajijiears  to  the  (Commission  that  such 
action  is  necessary  or  ajijirojiriate  in  the 
jinlilic  interest,  for  the  jii'otection  of 
investors,  or  otherwise  in  fui  therance  of 
the  jiin  jioses  of  the  Act. 

I\'.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
siihmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  projio.sed  rule 
change  is  consistent  with  the  Act. 
(Comments  may  he  suhmitted  by  any  of 
the  following  methods: 

Electron  ic  Con  mien  ts 

•  Use  the  Commission’s  Intermit 
comment  form  [http://\\’\\'\v.sec.gov/ 
rnles/sro .shtml):  or 

•  .Send  an  email  to  rnle- 
comments@sec.gov.  Please  include  File 
Number  .SR-NYSE-2()1 3-01  on  the 
subject  line. 


'"15  II.-S.C.  78s(h)(:t)(A)(iii). 

'M7  CI'K  24().1!ll)-4(l)((i). 

"‘In  iiililition.  Rule  1  !)-l>-4(l')(())(iii)  ri!t|iiiri!S  tho 
l-Ailiiinsi!  to  givi!  till!  Coininissiiin  \vrilli!n  niilii:ii  iil 
till!  Rxvhan^ii’s  iiiloiil  to  lilii  Ihc!  pi'o|)osiiil  ruin 
Dhiiiij’i!.  aloii”  with  a  hriof  (Inscription  and  text  ol 
till!  i)ro|)o.si!il  mil!  chan{>(!.  at  least  live  hiisin(!ss  days 
prior  to  tho  dalo  ot  niinj!  ol  tho  proposed  rnle 
change,  or  such  shorter  lime  as  designated  hy  the 
('.ommission.  The  Kxi:han{>e  has  satisfied  this 
reipiiremenl. 

"'For  the  |)iirposi!s  onlv  ol  waiving  the  :H)-dav 
operative  delay,  the  Commission  has  considered  the 
proposed  rule's  impact  on  olficioncy.  competition, 
and  ca|)ital  lormalion.  Sac  15  U..S.C.  78c(l'). 
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P(if)Hr  (k)innwnts 

•  Solid  pajior  coninionts  in  trijilicato 
to  Elizalioth  M.  Miirphv.  Soorotarv. 
Socuritios  and  Excliango  (ioinmission, 
100  F  Slroot  NE.,  Washington.  Dd 
20.'540. 

All  suhinissions  .should  rotor  to  Filo 
Nuinhor  SR-NYSE-201 3-01 .  This  filo 
mnnhor  should  ho  inclndod  on  tho 
suhjoct  lino  if  oinail  is  usod.  To  holji  tho 
(^oinini.ssion  jiroooss  and  roviow  vour 
ooininonts  inoro  offioiontly.  jiloaso  u.so 
only  ono  inothod.  Tho  ('.oinmission  will 
jinst  all  i:onimonts  on  tho  Commission’s 
Intornot  Woh  sito  (hHj)://\\  \\'\\’.s(;c.gov/ 
riilns/sro.shliuI).  C]o])ios  of  tho 
suhmission,  all  suhsocpiont 
amondmonts,  all  writton  statomonts 
with  rosjioct  to  tho  jiroposod  ndo 
chango  that  aro  filod  with  tho 
Commission,  and  all  writton 
communications  rolating  to  tho 
proposod  rulo  chango  hotwoon  tho 
Commission  and  any  jiorson,  othor  than 
tho.so  that  may  ho  withhold  from  tho 
])ut)lic  in  accor(taiu:o  with  tho 
provisions  of  .'i  IJ.S.C.  5.'j2,  will  ho 
availahlo  for  Woh  sito  viowing  and 
jirinting  in  tho  (iommission’s  I’nhlic 
Roforonco  Room,  100  E  St  root  NE.. 
Washington.  DC  20549.  on  official 
husinoss  days  hotwoon  tho  hours  of 
10:00  a.m.  and  3:00  ji.m.  (iopios  of  such 
filing  ahso  will  ho  availahlo  for 
ins])oction  and  co])ying  at  tho  principal 
offico  of  tho  Exchange.  All  commonts 
rocoivod  will  lx;  posted  without  chango; 
tho  Commission  does  not  edit  personal 
identifying  information  from 
sidmn.ssions.  You  should  submit  only 
iidbrmation  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  h’ilo  Numhor  SR-NYSE- 
201 3-01  and  should  he  submitted  on  or 
hoforo  Fohruary  12,  2013. 

For  tlio  Commission.  l)y  llio  Division  of 
Trading  and  Markets,  pursuant  to  delegatcul 
autliority.^" 

Kevin  M.  O’Neill, 

Dapulv  Sacrotarv. 

IFK  Dee.  2()i:t-01 17:i  Filed  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68656;  File  No.  SR-CBOE- 
2013-001] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 
Incorporated;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  To  List  and  Trade  Option 
Contracts  Overlying  10  Shares  of 
Certain  Securities 

lanuary  1 .5.  2t)l  3. 

Fnrsiiant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”),'  and  Rule  19l)-4  thereunder,^ 
notice  is  hereby  given  that  on  January  4, 
2013,  (Chicago  Board  ()]ttions  Exchange, 
Incorporated  (“CBOE”  or  "Exchange”) 
filed  with  the  Securities  and  Exchange 
Commission  (“Commission”)  the 
propo.sed  ride  change  as  described  in 
Items  1  and  11  below,  which  Items  have 
been  prepared  by  the  Exchange.  The 
Commission  is  jnihlishing  this  notice  to 
solicit  comments  on  the  propo.sed  rule 
change  from  interested  jjersons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposecl  Rule  (Change 

(dlOE  projioses  to  li.st  and  trade 
ojition  contracts  overlying  10  shares  of 
a  security  (“mini-o])tion  contracts”). 

The  text  of  the  projiosed  rule  change  is 
available  on  the  Exchange’s  Web  site 
[IiHp://iv\v\v.cl)(w.org/l(igaI),  at  the 
Exchange’s  Office  of  the  Secretarv.  and 
at  the  (Commission. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
(Change 

In  its  filing  with  the  Commi.ssion,  the 
self-regulatory  organization  included 
statements  concerning  the  jmrpose  of 
and  basis  for  the  jiroposed  rule  change 
and  (liscu.ssed  any  comments  it  received 
on  the  ])roj)osed  rule  change.  The  text 
of  those  statements  may  he  examined  at 
the  places  sj^ecified  in  Item  IV  below. 
The  Exchange  has  jirejiared  summaries, 
.set  forth  in  sections  A,  B,  and  C  below, 
of  the  most  significant  parts  of  such 
statements. 

/\.  S(^lf-HHgiiI(itorv  Organi'/jition's 
Stdtciuf^nt  ofthd  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Bide 
('.hange 

1.  Purpose 

The  ])urpo.se  of  this  projKised  rule 
change  is  to  amend  (CBOE  rules  to 
enable  the  listing  and  trading  of  ojition 


contracts  overlying  10  shares  of  a 
.security  (“mini-ojdion  contracts”).  This 
is  a  comjjetitive  filing  ha.sed  on  filings 
submitted  by  NYSE  Area,  Inc.  (“NYSE 
Area”)  and  International  Securities 
Exchange,  LL(C  (“ISE”),  which  the 
(Commi.ssion  recently  approved.  * 
Pursuant  to  (CBOE  Rule  5.5,  the 
Exchange  currentlv  lists  and  trades 
standardized  option  contracts  on  a 
numher  of  ecpiities  and  exchange-traded 
fund  shares  (“ETFs”)  (referred  to  as 
“Units”  in  Rule  5. 3. OB),  each  with  a  unit 
of  trading  of  100  shares.  The  purpo.se  of 
this  jnoposed  rule  change  is  to  ex])an(l 
investors’  choices  by  li.sting  and  trading 
option  contracts  on  a  select  numher  of 
high-|)riced  and  actively  traded 
securities,  each  with  a  unit  of  trading 
ten  times  lower  than  that  of  standard- 
sized  option  contracts,  or  10  shares. 
Specifically,  the  Exchange  jirojioses  to 
li.st  and  trade  mini-options  overlving 
five  (5)  high-])riced  .securities  for  which 
the  standard  contract  overlying  the  same 
security  has  significant  liquiditv."*  'fhe 
Exchange  believes  that  mini-options 
will  appeal  to  retail  investors  who  may 
not  currently  he  able  to  participate  in 
the  trading  of  options  on  such  high 
priced  securities,  'fhe  Exchange  believes 
that  investors  would  benefit  from  the 
availability  of  miin-options  contracts  hv 
making  options  overlving  high  priced 
securities  more  readily  available  as  an 
investing  tool  and  at  more  affordable 
and  realistic  prices,  most  notahlv  for  the 
average  retail  investor. 

For  example,  with  AAPL  trading  at 
S()38.17  on  October  8,  2012.  ($03,817  for 
100  shares  underlying  a  standard 
contract),  the  040  level  call  expiring  on 
October  1?)  was  trading  at  $8.30.  The 
cost  of  the  standard  contract  overlying 
100  shares  would  he  $830.  which  is 
substantially  higher  in  notional  terms 
than  the  average  ecpiity  option  price  of 
$255.02.’’  Proportionately  equivalent 
mini-o])tions  contracts  on  AAPL  would 
jirovide  investors  with  the  ability  to 
manage  and  hedge  their  jiortfolio  risk  on 

'.Si.’f?  .S(u:uritii!s  Kx(:timi”i!  Act  Kc^hxist!  No.  ()7‘)4H 
(.Scploinbcr  3K.  21)12)  77  FK  (i(17:i.'')  (OclolHir  4.  2012) 
(Notice  of  Filing  of  .AmciiitnuMits  No.  1  and  OiftiM' 
Crantiii”  AcccIcraliKt  Approval  of  I’ropo.stxl  Kiili! 
(:lian<>o.s  as  Modituxt  l)y  Amendments  No.  1  lo  l.isi 
and  Trade  Option  Contracts  Overlviii}’  111  .Sliares  of 
C(!rlain  .Seciirili(!s)  (.SR-N'i’.SF.\rca-2in2-(i4  and 
.SR-l.SF;-2(n2-,")8). 

'Tlte  Fxclian^e  proposits  to  list  Mini  Options  on 
.SPUR  .SXP  .aOO  (".SPY •■).  Apple.  Inc.  ("AAPI."). 
.SPUR  Cold  Trusl  ("CI.D").  Coo-;l(!  Inc:.  ("COOC") 
and  Amazon.com  Inc.  (".AM/.N").  The  Rxchanf’e 
notes  that  any  expansion  of  the;  program  wonid 
nxpiire  that  a  sulcscupient  proposed  rule  i:lian^e  he; 
.suhinittccd  to  the;  Commission. 

■  Year  lo-dale  throuah  .September  28.  21112.  A 
bi^h  priced  undca  lyin^  securitv  may  have  redalivedy 
expcmsivc!  options,  because  a  low  percentage!  move 
in  the  share  price  mav  mean  a  lar<>e  movement  in 
the  options  in  terms  of  absolute  dollars. 


-’"17CFR  2llll.:Hl-:i(a)(12). 


I  l.S  ll.S.C.  78s(h)(l). 
-  17  CFR  240.1  !ll)-4. 
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their  underlying  investment,  at  a  price 
ol  .S83.()()  per  contract.  In  addition, 
investors  who  hold  a  jiosition  in  AAPL 
at  less  than  the  rouiul  lot  size  would 
still  he  able  to  avail  them.selves  of 


o])tion.s  to  manage  their  portfolio  risk. 
For  example,  the  holder  of  .'iO  shares  of 
AAFL  could  write  covered  calls  for  five? 
mini-options  contracts.  The  table  below 
demonstrates  the  pro|)osed  differences 


between  a  mini-options  contract  and  a 
standaril  contract  with  a  strike  ])rice  of 
SI  2.')  per  share  and  a  bid  or  offer  of 
$3.20  ])er  share; 


Standard 

Mini 

Share  Deliverable  Upon  Exercise  . 

100  shares  . 

10  shares 

Strike  Price  . 

125  . 

125 

Bid/offer . 

3.20  . 

3.20 

Premium  Multiplier  . 

$100  . 

$10 

Total  Value  of  Deliverable  . 

$12,500  . 

$1 ,250 

Total  Value  of  Contract  . 

$320  . 

$32 

The  Exchange  believes  that  the 
propo.sal  to  list  and  trade  mini-option 
contracts  will  not  lead  to  investor 
confusion.  There  are  two  important 
distinctions  between  mini-o|)tion.s  and 
.standard  options  that  are  designed  to 
ease  the  likelihood  of  any  inve.stor 
confusion.  First,  the  premium  multij)lier 
for  the  proposed  mini-options  will  he 
.$10.  rather  than  Si  00.  to  reflect  the 
smaller  unit  of  trading.  To  reflect  this 
change,  the  Exchange  proposes  to  add 
Rule  (i.41(c)  which  notes  that  bids  and 
offers  for  an  o|)tion  contract  overlying 
10  shares  will  be  expressed  in  terms  of 
dollars  per  1/lOth  |)art  of  the  total  value! 
of  the  contract.  Thus,  an  offer  of  “..'>0” 
shall  repre.sent  an  offer  $.$.00  for  an 
option  contract  having  a  unit  of  trading 
consisting  of  10  shanis.  Additionallv. 
the  Exchange  will  designate  mini-o])tion 
contracts  with  different  trading  svmbols 
than  their  relateel  standard  contract.'* 

'I’he  Exchange  believes  that  the  claritv  of 
this  approach  is  a])propriate  and 
transparent  and  the  Exchange!  beiliewes 
that  the  terms  e)f  mini-option  e:e)ntract.s 
are  e;e)nsi.ste!nt  with  the*  terms  ejf  the 
Optiems  Dise;losure  Deeeaunemt.  The 
Exe;hange  re!e;e)gnize.s  the:  ne:e:el  to 
eliffejrentiate  mini-eejetion  e;e)ntrae;t.s  from 
.stanelarel  optie)ns  anel  theiredore  is 
pre)pe)sing  the  fedleewing  e:hange.s  te)  its 
rule:.s. 

The  Exe:hange  pre)jK)ses  tee  aelel  ne:w 
Interpredatiem  anel  Fe)lie;y  .22(a)  te)  Rule 
.$..$  (Se!rie!s  of  Option  Ce)ntrae:ts  ()])e:n  fe)r 
Traeling)  to  permit  the  li.sting  of  mini- 
e)ptie)ns  afte:r  an  e)ptie)n  e:la.ss  een  a  .ste)e;k, 
liTF  share:.  Trust  Is.sue:d  Re:e;e:ij)t  ('FIR), 
e:xe:hcmge-traeied  note:  (ETN)  anel  e)the:r 
Inelex  Linkeel  Se:e;urity  with  a  100  share: 
eleliverable  has  be:e:n  a])])re)ve:d  fe)r 
li.sting  anel  traeling  een  the  Exchange. 
'Fins  ne:w  subparagraph  alse)  ielentifie;s 
the  live  .spe:e:ific  se)e:urities  on  whie;h  the: 
Exe.hange  may  list  mini-e)])tie)ns. 

The  Exe:hange:  j)re)j)e)se:.s  te)  aelel  new 
lnterj)re:tation  anel  Fe)lie;y  .22(b)  to  Rule: 


'•Till!  Options  Oloariii”  (iorponition  ("Oex;") 
syinlHilogy  is  sirueturoil  for  conlnn.ts  with  olhnr 
tlwin  1t)(l  shares  to  iie  (lesii’iiateil  with  a  nuinorical 
suliix  to  the  standard  trading  symbol,  e.o..  AAl’LS. 


.$..$  te)  re:fle:e;t  that  strike  ])rie:e:.s  for  mini- 
e)ptie)ns  shall  be:  se;t  at  the  .same  level  as 
for  stanelarel  options.  Feer  e:xami)le:.  a  e:all 
setrieis  strike  i)rit;e  to  eleliver  10  share:s  of 
.sle)e:k  at  SI  2.$  pe:r  share  has  a  te)tal 
eleliverable:  value  e)f  S12.$0,  anel  the 
strike:  price  will  be:  .se:t  at  12.$.  Further, 
])ursuant  to  pre)j)e).se:el  ne:w  lnterpre:tatie)n 
anel  Pe)lie:y  .22(e;)  to  Rule:  the: 

Exe:hange:  pre)pe)se:s  te)  ne)t  j)e:rmit  the: 
li.sting  e)f  aelelitie)nal  se:rie:s  of  mini- 
e)ptie)ns  if  the:  unelerlying  is  traeling  at 
.$00  e)r  less  te)  limit  the  numbe:r  eif  strikes 
e)ne:e:  the:  unele:rlving  is  ne)  le)nger  a  high 
j)rie:e:el  .se:e:urity.  'Fhe:  Exe:hange:  i)re)pe).se:s 
a  ,$00.01  minimum  fe)r  e;onlinue!el 
e|ualifie:atie)n  se)  that  aelelitieinal  se!rie!s  of 
mini-e)ptie)ns  that  e:e)rre:.s|)e)nel  te) 
stanelarel  .strike!.s  may  be:  aelele!el  e:ve:n 
thenigh  the  unelerlying  has  fallen 
slightly  be:le)w  the:  initial  eiualifie:atie)n 
stanelarel.  In  aelelitie)n.  the:  unelerlying 
.se:e;urity  must  he:  traeling  abe)ve:  .$00  fen- 
five  e:e)nse:e;utive  elays  be:fe)re!  the  listing 
e)f  mini-eeption  e:e)ntrae:ts  in  a  new 
e:x])iratie)n  meenth.  This  re:strictie)n  will 
alle)w  the  Exe;hange  to  list  .strike:.s  in 
mini-options  without  elisruption  when  a 
new  expiratie)!)  me)nth  is  aeleleel  e:ve:n  if 
the  unelerlving  has  hael  a  mineer  ele)e:line 
in  })rie:e. 

The  Exe:hange  akso  j)re)j)e)se:.s  to  aelel 
lnte:rpre:tatie)n  anel  Fe)licy  .08  to  Rule 
4.11  (Fe).sitie)n  Limits)  te)  reileee;!  that,  fe)r 
purpe).se;s  e)f  e:omj)liane:e:  with  the 
pe)sitie)n  limits  se:t  Idrth  in  Rule  4.1 1 .  ten 
mini-option  e:ontrae:ts  will  e:ejual  e)ne: 
stanelarel  e:e)ntrae;t  e)ve:rlying  100  share:s. 
The  Exe;hange:  alse)  pre)pe)se:s  te)  aelel 
.subj)aragra])h  (e;)  te)  Rule:  0.41  (Me!aning 
e)f  Fre:mium  Riels  anel  Offers)  to  extenel 
the  explanatie)])  e)f  biels  anel  e)ffe;rs  with 
re:spe:e:t  to  mini-option  e:ontrae:ts. 

Mini-e)j)tie)ns  with  neen-stanelarel 
exi)iratie)n  elates  (e^g.,  we;e:kly  se:rie:s. 
epiarte)rly  option  .se:rie:s  anel  LEAFs)  will 
be:  j)ermitte:d  uneler  this  pre)j)osal  anel  in 
ae;e;orelane;e:  with  relevant  CBOE  rule:s. 
CBOE  mav  li.st  mini-oj)tie)n.s  on  SPY, 
AAPL,  GLD,  OOOO  anel  AMZN  for  all 


e:xpiratie)ns  applicable:  to  100-share 
e)])tions  e)n  the  same  unelerlying.^ 

The  Exchange:'s  rule!S  that  api)ly  te)  the 
traeling  e)f  stanelarel  e)ptions  woulel  ap])ly 
to  mini-e)ptie)ns  anel  the:  Exe:hange:’s 
market  maker  epie)ting  e)bligatie)ns  we)ulel 
apply  to  mini-options."  Intormarket 
traele-thre)ugh  pre)te:e:tie)n  woulel  apply  te) 
mini-e)|)tie)ns:  he)weve:r,  prie;e  pre)tee:tie)n 
we)ulel  ne)t  apply  ae:ross  stanelarel  anel 
mini-optie)ns  e)n  an  intramarket  basis,  as 
the:.se:  are:  .sejearate  pre)elne:ts." 

With  re:garel  te)  the:  impae:t  e)f  this 
pre)posal  e)n  .system  e;apae;ity,  the 
Exe;hange:  has  analyzeel  its  e;a])ae:ity  anel 
re:pre:se:nts  that  it  anel  the:  Optieens  Prie:e 
Re:])e)rting  Anthe)rity  have:  the:  ne:e;e:.ssary 
.systems  e:apae:ity  to  hanelle:  the:  pe)tential 
aelelitie)nal  traffie:  a.sse)e:iate:el  with  the 
listing  anel  traeling  e)f  mini-optieni 
e:e)ntrae:ls.  OBOE  also  nnelerstanel  that 
the:  OOO  will  be:  able  te)  ae:e:e)mme)elate: 
mini-e)])tie)n  e:e)ntracts. 

The  Exe:hange:  ne)te:s  that  the  eairrent 
OBOE  Fe:e:s  .Se;heelule:  will  ne)t  a])plv  te) 
the:  traeling  e)f  mini-oj)tion  e;e)ntrae;ts. 

'Fhe:  Exchange  will  ne)t  e:e)mme:ne;e 
traeling  e)f  mini-e)ptie)n  e:ontrae:ts  until 
spe:cifie:  fe:e.s  for  mini-option  e;ontrae:ts 
traeling  have  been  filed  with  the 
Oommi.ssieen. 

2.  Statutory  Basis 

The:  Exchange  believers  the  pro])ose:el 
rule:  e:hange:  is  e;e)nsi.ste:nt  with  the  Ae;t 
anel  the:  rule:s  anel  re:gulation.s 
the:reunele:r,  ine:lueling  the  re:(juire:me:nts 
e)f  Se:ctie)n  0(1))  of  the:  Ae;t."’  In 
particular,  the:  Exe:hange  belie:ve:s  the: 
prope).se:el  rule  change  is  e:onsistenl  with 
the  .Se:e:tie)n  0(b)(.$)''  re:e]nire:ments  that 
the:  rides  of  an  e:xe;hange  be:  ilesigneel  to 
])re)me)te  just  anil  i:eputable  prini:iple:s  of 
traele,  to  ])reve:nt  franelulent  anel 
manij)ulative  ae:ts,  to  foster  coo])eration 
anel  coorelination  with  pe:rse)ns  e:ngageel 
in  fae:ilitating  transae:tions  in  .si:curitie.s, 
to  re:me)ve  im])eelime:nts  to  anel  to  ])erfect 


■  Scr  77  I'R  ill  1)0737. 

“.SViiCHOK  Rulo  K.7  and  77  I’R  at  (i0738. 
".S’i!i!  77  I’R  at  ()()73li  and  ()073«. 

'"l.'i  U..S.(:.  7HI{1)). 

"1.5  78l(h)(.')). 
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the  nieclianisni  for  a  free  and  open 
market  and  a  national  market  system, 
and.  in  general,  to  ])rote(:t  inve.stors  and 
the  public  interest.  Specifically,  the 
Fxchange  believes  that  investors  would 
benefit  from  the  availability  of  mini- 
o|)tions  contracts  by,  making  options  on 
high  priced  securities  more  readilv 
available  as  an  investing  tool  and  at 
more  affordable  and  realistic  prices, 
mo.st  notably  for  the  average  ndail 
investor.  As  describiul  above,  the 
propo.sal  contains  a  number  of  features 
designed  to  protect  investors  bv 
reducing  inve.stor  confusion,  such  as  the 
mini-o]3tion  contracts  being  designated 
by  different  trading  symbols  from  their 
related  standard  contracts.  Moreover, 
the  j)roj)osal  is  d(!signed  to  ]notec:t 
investors  and  the  ])ublic  interest  by 
providing  investors  with  an  enhanced 
tool  to  reduce  risk  in  high  priced 
securities.  In  jiarticular,  the  proposed 
contracts  will  jjrovide  retail  customers 
who  inve.st  in  liigb  priced  issues  in  lots 
of  less  than  100  shares  with  a  means  of 
])rotecting  their  investments  that  is 
]n'(!.sently  only  available  to  those  who 
have  ])ositions  of  100  sbanis  or  more. 
Further,  the  proposal  currently  is 
limited  to  five  high  priced  securities  for 
which  there  is  already  significant 
o]itions  licjuidity,  and  therefore 
significant  customer  demand  and 
trading  volume. 

li.  SHlf-Ih^giildtory  ()i‘>(inization's 
Stcitdiiidni  on  Burdon  on  Coinpolition 

This  j)roj)osed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  a])])ro])riate  in 
furtherance  of  the  purposes  of  the  Act. 

In  this  regard  and  as  indicat(;d  above, 
the  Exchange  notes  that  the  rule  cdiange 
is  being  proposed  as  a  competitive 
response  to  recently  approved  NYSE 
Area  and  ISE  filings.  CBOE  believes  this 
jjroposed  rule  change  is  necessary  to 
permit  fair  competition  among  the 
o])tions  exchanges. 

C.  Solf-Beguhitorv  Organization’s 
Statonwnt  on  Conunants  on  tha 
Proposed  Buie  Change  deceived  From 
Meinhers,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  resjject  to  the  ])ro])osed 
rule  change. 

III.  Date  of  Effectivene.ss  of  the 
Proposed  Rule  (Change  and  Timing  for 
(Commission  Action 

Because  the  foregoing  proposed  ride 
change:  (1)  Does  not  significantly  affect 
the  jnotection  of  investors  or  the  jmblic 
interest;  (2)  does  not  impose  anv 
significant  burden  on  competition;  and 
(3)  by  its  terms  does  not  become 
ojierative  for  30  days  after  the  date  of 


this  filing,  or  such  shorter  time  as  the 
(Commission  may  designate  if  consi.stent 
with  the  protection  of  inve.stors  and  the 
public  intere.st,  the  proposed  rule 
change  has  become  effective  ])ursuant  to 
Section  l‘)(l))(3)(A)  of  the  Act  and 
Ride  19l)-4(f)((>)  thereunder.' * 

A  proposed  rule  change  filed  under 
Rule  19l)-4(f)(0)  normally  does  not 
become  operative  for  30  days  after  the 
date  of  filing,  flowever.  Rule  lOh- 
4(f)((i)(iii)  iiermits  the  (Commi.ssion  to 
designate  a  .shorter  time  if  such  action 
is  consi.stent  with  the  protection  of 
investors  and  the  public  intere.st.  The 
[•exchange  requests  that  the  (Commission 
waive  the  30-day  ojierative  delay  so  that 
it  can  list  and  trade  the  propo.sed  mini¬ 
option  contracts  as  soon  as  it  is  able.'"* 
The  (Commission  believes  that  waiving 
the  30-day  operative  delay  is  consistent 
with  the  protection  of  inve.stors  and  the 
public  intere.st."*  The  Commi.ssion  notes 
the  propo.sal  is  substantively  identical  to 
proposals  that  were  recently  ajjjiroved 
by  the  Commission,  and  does  not  raise 
any  new  regulatory  issues.'"  For  these 
reasons,  the  (Commission  designates  the 
propo.sed  rule  change  as  operative  upon 
filing. 

At  any  time  within  00  days  of  the 
filing  of  the  proposed  rule  change,  the 
(Commission  summarily  may 
temporarily  siisjiend  such  rule  change  if 
it  ajipears  to  the  (Commi.ssion  that  such 
action  is  neces.sary  or  ajijn'ojniate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  jnirpo.ses  of  the  Act. 

IV.  Solicitation  of  (Comments 

Interested  jiersons  are  invited  to 
submit  written  data,  views,  and 
arguments  c:oncerning  the  foregoing, 
including  whether  the  propo.sed  rule 
change  is  consi.stent  with  the  Act. 
Comments  may  be  submitted  by  anv  of 
the  following  methods; 

'M.'-i  IL.S.C.  78s(l))(:i)(A). 

17  CFR  240.1()l>— l(r)((i).  In  addition.  Knln  Ittl)- 
4(l')((i)(iii)  riH|uii(!s  a  si;ll-rogulalorv  organization  to 
provide  the  Commission  with  written  notice  of  its 
intent  to  file  the  pro|)osed  ride  change,  along  witli 
a  lirief  description  and  text  of  tlie  propo.sed  ride 
cliange.  at  least  five  Imsiness  days  prior  to  tlie  date 
of  filing  of  the  proposed  ride  change,  or  sncli 
shorter  time  as  designated  hv  tlie  Commission.  Tlie 
Exchange  lias  fidtilled  tliis  re(|nirement. 

'■•Tlie  Commission  notes  that  the  Kxcliange's 
current  Fees  .Scliednie  will  not  ap|ilv  to  the  trading 
of  mini-option  contracts,  and  the  Exchange  will  not 
commence  trading  of  mini-o|ition  contracts  until 
specific  fees  for  mini-option  contracts  trading  have 
been  filed  with  the  Commission. 

For  purposes  only  of  waiving  the  iiO-day 
operative  delav.  the  Commission  has  afso 
considered  the  |iroposed  rule's. impact  on 
efficienev.  competition,  and  capital  formation.  .See 
Ui  II..S.C'.  78c(f). 

"•.See  .Securities  Exchange  Act  Release  No.  (i7!)48 
(.Septeinher  28.  2012).  77  FR  l)l)7;i.'5  (Ocloher  4. 
2012)  (.SR-NY.SEArca-20 12-04  and  .SR-l.SE-2012- 
58). 


Electronic  Connnen ts 

•  IJso  tlu:  ([ommi.ssion’s  Intermit 
comment  form  [http://\vmv.sec.gov/ 
rnles/sro.shtiniy,  or 

•  Send  an  email  to  rule- 
comment  s@sec.gov.  Plea.se  include  File 
NmnherSR-CB()E-2()l 3-001  on  the 
subject  line. 

Paper  Comments 

•  Send  jiaper  comments  in  triplicate 
to  Elizabeth  M.  Miirphv,  Secretarv, 
Securities  and  Exchange  ("ommission, 
100  F  .Street  NE.,  Washington,  D(^ 
20.'549-1090. 

All  submissions  should  refer  to  File 
Number  SR-CBOE-201 3-001.  This  file 
number  should  he  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  (http://\v\viv. sec.gov/ 
rules/sro.shtml).  (Copies  of  the 
submission,  all  suhseipient 
amendments,  all  written  statements 
with  resjiect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
projio.sed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
lho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  .5  U.S.(C.  .').'j2,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  (Commission’s  Public 
Reference  Room,  100  F  .Street  NE., 
Washington.  D(C  20.549,  on  official 
business  days  between  the  hours  of 
10;00  a.m.  and  3;00  ji.m.  Copies  of  the 
filing  akso  will  he  available  for 
inspection  and  cojiving  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  jiosted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  onlv 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-CBOE- 
2013-001  and  shoidd  be  submitted  on 
or  before  [•’ebruary  12,  2013. 

lAir  the  Commission,  tiy  tlie  Division  of 
'I’rading  and  Markets,  pursnani  to  delegated 
authority.'' 

Kevin  M.  O'Neill, 

Dap  III  \  ’  Secret  (in '. 

|FR  Due.  201:1-01078  Filed  l-18-i:i;  8:45  am| 
BILLING  CODE  8011-01-P 


17  CFR  200.:i0-:i(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68642;  File  No.  SR-CBOE- 
2012-094] 

Self-Regulatory  Organizations; 

Chicago  Board  Options  Exchange, 

Inc.;  Order  Approving  a  Proposed  Rule 
Change  To  Amend  the  Listing  Rules 
for  Compensation  Committees  To 
Comply  with  Securities  Exchange  Act 
Rule  IOC-1  and  Make  Other  Related 
Changes 

lamiiirv  11.  2013. 

I.  Introduction 

On  Soptenilua’  25.  2012.  (Chicago 
Board  Option.s  Excliangc.  Inc. 
(“Exchange”  or  “CBOE")  filed  with  the 
Securities  and  Exchange  Connnission 
(“Commission”),  pursuant  to  Section 
19(1))(1)  of  the  Securities  Excliange  Act 
of  1934  (“Act”)  '  and  Rule  19l)-4 
thenmnder.^  a  proposed  rul(!  change  to 
modify  the  Exchange's  rides  for 
comiiensation  committees  of  listed 
issuers  to  comjily  witli  Commission 
Rule  10(i-l  under  the  Act  and  make 
other  related  changes.  I’lie  jiroposiul 
rule  change  was  pnhlished  for  comment 
in  the  Federal  Register  on  October  15, 

201 2. '*  The  Commission  suhseiiuently 
extended  the  time  period  in  whicli  to 
either  approve  the  proposed  rule 
change,  disajiprove  the  jirojinsed  rule 
change,  or  institute  jirofHuulings  to 
determine  whether  to  disapprove  the 
jiropo.sed  rule  change,  to  January  13. 

2013. -*  The  Commission  received  no 
comment  letters  on  the  proposed  rule 
change.'*  This  order  ajiproves  the  CBOE 
jiropo.sed  rule  change. 

II.  Description  of  the  Proposal 

A.  B(ick‘>r()iind:  Ihiln  under  ihn 

Act 

On  March  30.  2011,  to  implement 
.Section  IOC  of  the  Act.  as  added  hv 
Section  952  of  the  Dodd-Frank  Wall 
Street  Reform  and  (Consumer  Protection 
Act  of  2010  (“Dodd-Frank  Act”),'’  the 

■  15  ll..S.(;.  7Hs(l))(l). 

^17(:FK  240.1‘II)-1. 

'SiH-  .S(H:uri(i(!s  loxchaiigi!  Act  Kciciasi;  No.  (iKl)2l) 
(Octolu!!-  (HI.  2012).  77  I'K  025358  ("Notico"), 

.S(H;urili(!S  Kxchanfic!  .Act  Rdoasc  No.  34- 
08313  (NovoihImm  28.  2012).  77  I  K  71853 
(l)(!C(!inl)i!r  4.  2012). 

'•llu!  Ooniniission  notes  tliat  coininonts  wore 
nK;(!iv(!(l  on  similar  |>ro|)osals  lilod  In  Ninv  A'ork 
.Stoc);  Kxclianao.  1. 1.0  and  N'a.sdaq  .Stoc)^  Market 
1,1,(;.  For  a  synopsis  ol  ttiese  coinnnmts  .see 
.Securities  Kxc.lianee  .Act  Release  Nos.  1)801 1 
(Octol)er  0.  2012)  fNY.SF  Notice)  (File  No.  SR- 
NA'.Si;-20l2-4!));  1)8013  (October  0.  2012)  ("Nasdaq 
Notice")  (File  No.  SR-NASnAQ-201 2-10<l):  0803(1 
(lanuarv  1 1 . 201 3).  ("NA’.SF  .Approval  Order"): 
08040  (lanuarv  1 1, 2013).  ("Nasdac]  Approval 
Oriler"). 

'•Public  Law  111-203.  124  .Slat.  1000  (2010). 


Commission  projiosed  Rule  lOC-1 
under  the  Act,^  which  directs  each 
national  securities  exchange 
(hereinafter,  “exchange”)  to  prohibit  the 
listing  of  any  e(]nity  .security  of  tiny 
issuer,  with  certain  exceptions,  that 
does  not  com])lv  with  the  Rule’s 
rtHjuirements  regitrding  compen.sation 
committees  of  listed  issuers  ami  relattul 
reipiirements  regarding  comiien.sation 
advisers.  On  June  20.  2012,  the 
Ciommission  adopted  Ride  lOC-1.” 

Rule  lOCi-l  reijnires.  itmong  other 
things,  each  exch.mge  to  adojit  rules 
providing  that  each  memher  of  the 
compensation  committee"  of  a  listed 
issuer  mn.st  he  a  memher  of  the  hoard 
of  directors  of  the  issuer,  and  must 
otherwi.se  he  independent.'"  In 
determining  the  independence 
standards  for  memhers  of  compen.sation 
committees  of  listed  issuers.  Rule  10C- 
1  reipiires  the  exchanges  to  consider 
relevant  factors,  including,  hut  not 
limited  to:  (a)  The  source  of 
compensation  of  the  director,  including 
any  consulting,  advi.sory  or  other 
compensatory  fee  paid  by  the  issuer  to 
the  director  (hereinafter,  the  “Fees 
Factor”);  and  (h)  whether  the  director  is 
affiliated  with  the  issuer,  a  suhsidiary  of 
the  issuer  or  an  affiliate  of  a  subsidiary 
of  the  issuer  (hereinafter,  the 
“Affiliation  Factor”).' ' 

In  addition.  Rule  KKi-l  reiinires  the 
listing  rules  of  exchanges  to  address  the 
authority  of  compen.sation  committees 
to  retain  or  obtain  a  compen.sation 
adviser,  and  its  direct  responsibility  for 
the  a])i)ointment,  compensation  and 
oversight  of  the  work  of  any 
compensation  adviser  it  retains.'  -  The 
exchange  rules  mn.st  also  provide  that 
each  listed  issuer  provide  for 
appropriate  funding  for  the  payment  of 
reasonable  compensation,  as  determined 
by  the  compensation  committee,  to  anv 
com]iensation  adviser  retained  by  the 
compensation  committee.'-*  Finally. 

■  .SVff)  .Si!(:\u-itios  yAct  Roloa.so  No.  919(1.  .Socurilios 
Kxcbaiigo  Act  Roloaso  No.  (>4149  (March  30,  2()F1). 
70  FR  18900  (April  0.  2011)  ("Rulo  lOC-l 
l*ro|)osiiig  Rcloaso"). 

"  Slid  .Socuritios  Act  Roloaso  No.  9330.  .Socurilio.s 
Fxchangc  Acl  Roloaso  No.  07220  ()imo  20.  2012).  77 
FR  38422  ()uno  27.  2012)  ("Rulo  lOC-l  Adopling 

Roloaso"). 

"I-'ora  (lolinition  ol  tbo  toriu  "coinponsation 
coinmilloo"  lor  purposos  of  Rulo  lOC-l.  .soc  Rulo 
UK  ;-1((:)(2)(i)-(iii). 

">.S'oo  Rulo  lOC-Ka)  and  (b)(1). 

' '  .S’(,-o  id.  .S’oo  td.'io  Rulo  10(:-l(b)(i)(iii)(A).  wbicb 
sols  lorib  oxoinplions  Iroin  llio  indopondonco 
nuiiiiroinonls  lor  corlain  calogorios  ol  issiuMS.  .Soo 
Rulo  l(K'.-l(b)(l)(iii)(A).  In  acldilion.  an  oxebango 
may  oxonipl  a  parlic:ular  rolationsbip  with  rospoct 
to  coinponsation  coinmittoo  Iroin  Iboso 
ro(|uiroinonls  as  it  dooms  ap|)ropriato.  taking  into 
considoration  tbo  sizo  ol  an  issuor  and  any  otbor 
rcdovaiit  factors.  .S'oo  Rulo  10(',-1(b)(1)(iii)(H). 

'^.S’oo  Rulo  10(:-l(b)(2). 

'■■'.Soo  Rulo  10(:-l(b)(3). 


among  other  things.  Rule  1  ()(]-!  reipiires 
each  exchange  to  provide  in  its  rules 
thcit  the  compensation  committee  of 
eiich  listed  issuer  may  select  a 
comjiensation  consultant,  legal  counsel 
or  other  adviser  to  the  compensation 
committee  only  after  taking  into 
consideration  six  factors  specified  in 
Rule  1()('.-1  as  well  as  any  other 
iactors  identified  by  the  relevant 
exchange  in  its  listing  standards.'^* 

B.  CBOE  Proposed 

To  comjily  with  Rule  l()(i-l,  (iBOE 
propo.ses  to  amend  Exchange  Rule  31.10 
“('orporate  Governance.”  In  jiarticnlar, 
to  accomjilish  these  changes,  the 
Exchange  ])ro|)oses  to  amend  jiaragrajih 
(c)  of  Rule  31.10,  entitled 
“Com])ensation  of  Gfficers.”  CBOE  also 
propo.ses  to  amend  the  Interpretations 
and  Folicies  section  of  Rule  31.10  by 
adding  a  new  jirovision  entitled 
(iomjiensation  (Consultants. 
tnde])endent  Legal  Counsel  and  Other 
Compensation  Advisors.  Current 
paragrajih  (c)  of  Rule  31.10  provides 
that  compensation  of  the  t:hief  executive 
officers  and  all  other  executive  officers 
of  a  listed  company  must  be  determined 
by  a  majority  of  indejiendent 
directors.'"  or  a  compensation 

'■*  .Sec  Riili!  lOC-l (b)(4).  llm  six  liictors.  wbicb 
(!IK)I-;  proposes  to  sol  lorib  explicitly  in  its  rules, 
are  specified  in  the  text  accompanving  note  35. 
infrd. 

'"•Ollier  |)ro\'isions  in  Rule  lOO-l  relate  to 
exemptions  from  the  rule  and  a  rei|uiremenl  that 
each  exchange  provide  for  appropriate  procedures 
for  a  listed  issuer  to  have  a  reasonable  op))orlunily 
to  cure  any  defects  that  would  be  the  basis  for  the 
exchange,  under  Rule  lOC-l.  to  prohibit  the  issuer's 
listing. 

"■"Independent  Director"  is  defined  in  Rule 
31 .  l()(b)(2)  as:  A  |)erson  other  liian  an  officer  or 
emplovee  of  the  companv  or  its  suhsidiaries  or  anv 
other  individual  having  a  relationshi)).  which,  in 
the  opinion  of  the  t:omi)any's  hoard  of  directors, 
would  interfere  with  the  exercise  of  inde|)endent 
judgment  in  carrying  out  the  responsibilities  of  a 
director.  I'be  following  jiersons  shall  not  be 
considereil  indeiiendent:  (A)  .A  director  who  is.  or 
at  any  lime  during  the  jiasl  three  years  was. 
enqiloved  by  the  companv  or  bv  anv  parent  or 
subsidiary  of  the  company:  (H)  a  direc:lor  who 
accepted  or  who  has  a  family  member  who  accejited 
anv  pavmenis  from  the  companv  or  anv  iiarent  or 
subsidiarv  of  the  conqianv  in  excess  of  .StiO.tlDO 
during  the  current  or  any  of  the  |)asl  three  fiscal 
vears.  other  Ilian  the  following:  (i)  ('.ompensation 
for  board  or  board  committee  service:  (ii)  jiavinents 
arising  solely  from  investments  in  the  com|)any's 
.securities:  (iii)  compensation  paid  to  a  family 
member  who  is  a  non-executive  emplovee  of  the 
conqianv  or  a  parent  or  subsidiary  of  the  company: 
(iv)  benefits  under  a  lax-cpialified  reliremeni  plan, 
or  non-discrelionary  compensation:  or  (v)  loans 
permitted  under  Kxebange  Acl  .Section  13(k). 
Provided,  however,  tbai  audit  comniillee  members 
are  subject  to  additional,  more  stringent 
requirements  under  Fxebange  Acl  Rule  lllA-3. 
which  re(|uiremenls  are  incorporated  bv  reference 
in  the  Fxebange  rules  pursuant  to  Rule  31.1l)(b):  (C) 
a  director  who  is  a  familv  member  of  an  individual 
who  is.  or  at  any  lime  during  the  (last  three  years 

Conliiuied 


4530 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  January  22,  201 3 /Notices 


('.oninuttee  coiujjrisod  solely  of 
independent  directors. 

1.  Compensation  Committee 
(;omi)osition  and  lnde])endence 
Standards 

First,  the  Exchange  is  proposing  to 
amend  text  in  Ride  31.10  to  reipiire  that 
the  compensation  of  all  executive 
officers  must  he  determined  hv.  or 
recommemled  for  determination  hy  a 
comiiensation  committee. The 
Exchange  projioses  to  define  the  term 
com])ensation  committee  as  om;  of  the 
following:  (1)  A  committee  of  the  hoard 
of  directors  that  is  designated  as  the 
comjiensation  committee;  (2)  in  the 
absence  of  a  sjiecifically  designated 
committee,  a  committee  of  the  hoard  of 
direc:tor.s  that  jierforms  functions 
ty])ically  performed  hy  a  compensation 
committee,  including  oversight  of 
executive  compensation,  even  if  it  is  not 
designated  as  the  conijien.sation 
committee  or  also  performs  other 
functions;  or  (3)  in  the  absence  of  either 
of  the  immediately  jjreciuling 
definitions,  the  memhers  of  the  hoard  of 
directors  who  oversee  executivi; 
com|)ensation  matters  on  hehalf  of  the 
hoard  of  directors. 

The  I’ixchange  also  proposes  to  amend 
Rule  31.1()(c)  to  state  that  all  memhers 
of  a  (iom])ensation  Committee  must  he 


wns.  oinploytid  l)y  llio  comiKiny  or  try  iiny  p.iront 
or  suhsidiiirv  (d  IIk;  conipiiov  as  an  oxcuailivo 
oliicor;  (U)  a  diniclor  who  is.  or  lias  a  family 
mimilxir  who  is.  a  partnor  in.  ora  controlling 
sharoholdor  or  an  oxociilivo  olficior  of.  any 
organixtalion  to  which  Iho  company  made,  or  from 
which  the  company  rocoivod.  paymonls  for 
projicrty  or  sorvicos  in  Iho  curroni  or  any  of  Iho  past 
Ihroo  li.scal  voars  that  oxcood  .'i'lti  of  Iho  rocipioni's 
con.soiidatod  }>ross  rovonuos  for  that  yoar.  or 
.S2l)(),()l)l).  whichovor  is  moro.  olhor  than  iho 
following:  (i)  Pavmonts  arising  sololv  from 
invosimonts  in  tho  comiiany's  soenrilios;  or  (ii) 
liaymonls  undor  non-discrotionary  charitable 
contrihntion  matching  programs;  (K)  a  diroctor  of 
Iho  lislod  company  who  is.  or  has  a  family  momhor 
who  is.  omployod  as  an  oxoc:ulivo  officor  of  anolhor 
ontily  whoro  at  any  limo  during  Iho  past  ihroo  voars 
any  of  tho  oxocntivo  officors  of  Iho  lislod  coiniianv 
sorvo  on  Iho  i:om|ionsation  committoo  of  such  olhor 
ontily:  (F)  a  diroctor  who  is.  or  has  a  family  momhor 
who  is.  a  f:urront  partnor  of  tho  company's  outsido 
auditor,  or  was  a  partnor  or  om|)loyoo  of  Iho 
company's  outsido  auditor  who  worked  on  Iho 
com|)auy's  audit  at  auv  time  during  any  of  Iho  past 
throe  years;  or  (C)  in  Iho  case  of  an  iuvosimoni 
c:ompany,  in  lieu  of  Rules  ;f  l.l()(h)(2)lA)-(F).  a 
diroctor  who  is  au  "inlorostod  person  "  of  Iho 
company  as  dofinod  in  .Section  2(a)(l!l)  of  Iho 
luvosimont  Company  Act  of  KUO.  olhor  than  in  his 
or  her  capacity  as  a  momhor  of  tho  hoard  of 
directors  or  any  hoard  committoo. 

'^.S'oe  Rule  ;tl.l()(c)(]). 

"*  As  ('.HOF;  does  not  roipiiro  a  formal 
compensation  committoo.  Iho  lorm  "Comiion.sation 
Committoo"  for  pur|)osos  oflhoCIfOl-;  |)ro))osal  and 
as  di.scussod  in  this  release,  in  addition  to 
doscrihing  a  formal  com))ousation  committoo.  also 
rofors  to  tho  lislod  company's  indo|)ondonl  directors 
as  a  group  when  dealing  with  oxoculiyo 
compensation  matlors.  .Sec  propo.sod  Rule 
:fl.1l)(c)(l). 


“ln(le|)en(lent  Direetons”  as  defined  in 
Rule  31.1()(h)(2).'''  In  its  jnoposal,  the 
Exeh.inge  .stated  that  it  believes  that  its 
current  definition  of  Independent 
Dintetor  meets  the  independence 
retpiireinents  of  Rule  1  The 

Exchange  notes  that,  its  part  of  existing 
Rule  31.1()(h)(2)  definiug  indttpendent 
director,  the  Exchangt;  has  reiiuireinents 
that  a  director  is  not  considered 
“independent”  if  he  ora  family  intiinher 
has  accepted  any  piiyments  from  the 
company  or  any  ])arent  or  snhsidiarv  of 
the  comp;my  in  exce.ss  of  .$(i(). ()()() 
during  the  curnmt  or  any  of  the  past 
three  fiscal  years,  other  than 
comjien.sation  for  hoard  or  committee 
service,  payments  arising  solely  from 
investments  in  the  company's  securities, 
compensation  jiaid  to  a  family  member 
who  is  a  non-executive  emjiloyee  of  the 
comjiany  or  a  jiarent  or  subsidiary  of  the 
company,  henefits  under  a  tax-(|ualified 
retirement  plan,  or  non-discretioiiitry 
compen.sation,  or  loans  permitted  under 
Exchange  Act  Section  13(k).-'  The 
Exchange  .stated  it  believes  that  these 
re(|uirement.s  demonstrate  that  the 
(htfinition  of  “independent”  considers 
the  sources  of  compen.sation  of  a 
member  of  the  com])(!n.sation 
committee. 

The  Exchcinge  stated  that  it  believes 
that  its  current  definition  of 
Independent  Director  meets  the 
requirement  in  Rule  1  ()(]-!  that  the 
Exchange’s  rules  mu.st  consider  whether 
the  direi:tor  is  affiliiited  with  the  issuer 
or  a  subsidiary  or  affiliate  of  a 
snhsidiarv  of  the  issuer.--*  (iBOE  Rule 
31.1()(h)(2)  states  that  a  director  is  not 
“independent”  if.  in  the  opinion  of  the 
issuer’s  hoard  of  directors,  the  person 
has  a  relationship  which  would 
interfere  with  the  (txercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director.  As  the 


Rulo  :tl.lll((:)(2).  For  a  dcl'iuiliou  of 
iiulopmulout  (liriiclors  iiiulor  Rulo  :i1.1l)(h)(2)  .wo 
siipni,  noto  It). 

-".S’oo  Notico.  sii/ird  uoto  ;t. 

.S'ooRulo  1()(;-1(1))(1  )(ii)(A)  ro(|uiriug  that  iu 
(lotorniiiiiug  Iho  iudopoudciuco  rociuiromouls  for 
iiioiuhors  of  coinpousation  i:oinmilloos.  oxchango.s 
luust  c:ousidorall  roloyaul  factor.s.  iucludiug.  hut 
uol  liinitod  to.  Ihosourco  of  coiupon.satiou  of  that 
diroolor  (iucludiug  auv  consulting.  a<lyisorv.  or 
olhor  coiupousalory  foo  paid  hv  tho  i.ssuor  to  Iho 
diroctor).  aTid  whothor  Iho  diroctor  is  affilialod  with 
Iho  issuor.  a  suhsidiary  of  Iho  issuor.  or  an  affilialo 
of  a  suhsidiary  of  Iho  issuor. 

.S'(.-o  Rulo  1.1 0(h)(2).  and  supra  nolo  1(i. 

--.See  Notico.  supra  nolo  .'{. 

-'■‘Sat!  Notico.  supra  noto  :t.  .S’oo  also  Rulo  lOi;- 
1(h)(1)(ii)(l!)  ro(|uiriug  that  in  dolorinining  tho 
indopondonc(!  ro<pdroinonts  for  inoiuhors  of 
coinpousation  coinniilloos.  oxchangos  must 
considorall  roiovanl  factors,  iucludiug.  hut  not 
liinitod  to  whothor  a  momhor  of  Iho  hoard  of 
dinx:tors  ol  au  i.ssuor  is  affilialod  with  tho  i.ssuor. 
a  suhsidiary  of  tho  issuor  or  an  alliliato  of  a 
suhsidiary  of  Iho  issuor. 


Exchange  stated,  “any  kind  of  affiliate 
rehitionship  could  he  viewed  as  a 
conflict  of  interest  that  might  interfere 
with  the  exercise  of  independent 
judgment  in  carrying  out  the 
resjionsihilities  of  a  director.”^-'  In  its 
jiropo.sal,  th(!  Exchange  stated  it  believes 
that  its  re(]uirement  that  a  hoard  of 
directors  consider  whether  a  director 
has  a  relationshij)  which  would 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  responsihilities  of  a  director  iu  order 
to  detttrmine  whether  or  not  the  director 
is  “indepemlent”  requires  consideration 
of  whether  the  director  is  affiliated  with 
the  issuer,  a  suhsidiary  of  the  issuer  or 
an  affiliate  of  a  snhsidiarv  of  the 
issuer.--'’ 

The  Exchange  also  proposes  to  add  in 
Rule  31.1()(c)(2)  language  .stating  that  if 
a  member  of  a  compensation  committite 
ceases  to  he  an  Independent  Director  for 
reasons  outside  of  that  memher’s 
rea.sonahle  control,  that  jier.son  may 
remain  a  comjiensation  committee 
memher  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
issuer  or  one  year  from  the  occurritnce 
of  the  event  that  cau.sed  the  memher  to 
no  longer  he  an  Independent  Director. 
The  Exchange  will  reipiin!  that  an  issuer 
relying  on  this  provision  must  provide 
notice  to  the  Exchange  immediately 
u])on  le.irning  of  the  event  or 
circumstance  that  cau.sed  the  memher  to 
ctta.se  to  he  an  lnde])endent  Director.^'* 

Exchange  Rule  31.1()(c)  currently 
provides  an  exception  to  the 
inde])endence  requirement  for 
compensation  committee  memhers.  This 
exception  states  that,  notwithstanding 
said  independence  requirements,  if  the 
compensation  committee  is  comprised 
of  at  lea.st  three  members,  one  director, 
who  is  not  independent  as  defined  in 
Rule  31.1()(h)(2)  and  is  not  a  current 
officer  or  employee  or  a  family  memher 
of  tin  officer  or  employee,  may  he 
ajipointed  to  the  compensation 
committee  if  the  hoard,  under 
exceptional  and  limited  circum.stances, 
dittermines  that  such  individual’s 
memhershi])  on  the  committee  is 
nujuired  by  the  hixst  interests  of  the 
comjiany  and  its  shareholders,  and  the 
hoard  disclo.ses,  in  the  proxy  statement 
for  the  next  annual  meeting  subsequent 
to  such  determination  (or,  if  the  issuer 
does  not  file  a  proxy,  in  its  Form  lO-K 


Tilt!  r.oinniissimi  notes  ttiiil  (;iK)l-"s  rutes 
provide  :i  delinition  ol  alliliiite  tlial  states  an 
airiliate  of  or  a  |)erson  "alliliated  willi"  anotlier 
person  means  a  person  who.  directly  or  indirectly, 
controls,  is  controlled  liy.  or  is  under  coininon 
conirol  with,  such  other  person.  .See  CBOF  Rule 
l.l(j). 

--->  Sou  Notice,  supra  note  3. 

-•‘.See  Rule  :i  1.10(c)(2). 
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or  20-F),  the  nature  of  the  relationshi]) 
and  the  reasons  for  the  determination.  A 
member  appointed  under  this  ex(;e])tion 
may  not  serve  longer  than  two  years.-^ 
(inOF  notes  that  Role  is  silent 

with  res])e(:t  to  such  exception  to  the 
independence  recjnirements.  and 
therefore  is  proposing  to  delete  this 
exception.  As  the  Exchange  stateil.  it 
hidieves  that  independence  of 
comj)ensation  committee  memhers  is 
important  to  ensure  that  there  exi.st  no 
undue  iniluences  in  the  compensation 
of  executive  officers.-” 

2.  Authority  of  (Committees  To  Retain 
(Compen.sation  Advisers:  Funding;  and 
Indejjendence  of  (Compensation 
Advisers 

Rule  1()(C-1  also  discus.ses  the 
retention  of  comjjensation  consultants, 
independent  legal  counsel  and  other 
compensation  advisers  to  assist  the 
compensation  committee  of  an  issuer  in 
determining  com])ensation  for 
executives.-”  (CBOE  Rule  81.10  currently 
does  not  contain  ])rovisions  regarding 
the  authority  to  retain  com])en.sation 
advisers.  Therefore,  the  Exchange 
propo.ses  to  adopt  the  ])rovisions  of  Rule 
10(C-1  regarding  this  issue  in  a 
substantively  identical  manner  to  that  in 
Rule  10(C-1  in  new  lnter])retation  and 
Policy  .11  to  Rule  81.10. 

'I'he  new  Interpretation  and  Policy 
would  state  that  the  (Com])(!n.sation 
(Committee  of  an  issuer,  in  its  capacity 
as  a  committee  of  the  hoard  of  directors, 
may,  in  its  sole  discretion,  retain  or 
obtain  the  advice  of  a  com|)ensation 
consultant.  indej)endent  legal  counsel 
or  other  adviser.”'  The  lnter|)retation 
and  Policy  states  that  the  (Compensation 
(Committee  shall  he  directly  responsible 
for  the  aj)pointment,  compensation  and 
oversight  of  the  work  of  any 
com])ensation  consultant,  indeijendent 
legal  counsel  and  other  adviser  retained 
by  the  Compen.sation  Committee.”^ 
Inirther,  the  Interpretation  and  Policy 
states  that  “nothing  in  this 
Interpretation  and  Policy  .11  to  Rule 
81.10  .shall  he  construed  to  recpiire  the 
(Compensation  (Committee  to  imjjlement 
or  act  consistently  with  the  advice  or 
recommendations  of  the  compen.sation 
consultant,  legal  conn.sel  or  other 


Kulo  rn.lOtclCp. 

'"Si'c  Notico.  supra  iiott! CHOK  is  also 
proposing  to  (ixloiid  to  ail  (ixoculivo  oliicors  tlio 
|■(xpli^!ml!nt  that  an  (^xaculivo  olticor  not  lx;  prt!S(!nl 
(luring  till!  (lolilKiialions  roj^anling  liis  or  liar  own 
coinpiMisalion. 

'-'‘Saa  Kuli!  lOC-l (l))(2). 

"’Sna  id.  and  Intorpndalion  and  I’olicv  .1  1  to 
Kola  ;t  1.1  a. 

”  .Sj?a  proposad  InUa  pralation  and  I’oliav 
.11(a)(1)  to  Kola  :u. 10. 

pro|>os(!d  lnt(;rpratation  and  I’olicv 
.11(a)(2)  to  Rule  :n. 10. 


advi.ser  to  the  (Compensation  (Committee, 
or  to  affect  the  ability  or  obligation  of  a 
(Comjiensiition  Committee  to  exercise  its 
own  judgment  in  fulfillment  of  the 
duties  of  the  (Compenstition 
Committet!.”  ””  Ihuler  the  new 
lnter|)retalion  and  Policy  .11  to  Rule 
81.10,  each  listed  issuer  must  providi; 
for  ajiiiropriate  funding,  as  determined 
by  the  (Comjiensation  (Committee,  in  its 
capacity  as  a  committee  of  the  hoard  of 
directors,  for  payment  of  reasonable 
com])ensation  to  a  compensation 
consultant,  legal  conn.sel  or  any  other 
adviser  retained  by  the  (Compen.sation 
(Committee.”’' 

Regarding  the  independence  of 
compen.sation  advi.sers,  the  new 
Interpretation  and  Policy  .11  to  Rule 
81.10  states  that  the  compensation 
committee  of  a  listed  issuer  may  .select 
a  compen.sation  consultant,  legal 
counsel  or  other  adviser  to  the 
compen.sation  committee  only  after 
taking  into  consideration  the  following 
factors:  (1)  The  provision  of  other 
.services  to  the  issuer  by  the  jierson  that 
employs  the  comjiensation  consultant, 
legal  counsel  or  other  advi.ser,  (2)  the 
amount  of  fees  received  from  the  issuer 
by  the  jierson  that  emiilovs  the 
comjiensation  consultant,  legal  counsel 
or  other  advi.ser,  as  a  jiercentage  of  the 
total  revenue  of  the  jierson  that  emjiloys 
the  comjiensation  consultant,  legal 
counsel  or  other  adviser,  (8)  the  jiolicies 
and  jirocedures  of  the  jierson  that 
emjitoys  the  comjiensation  consultant, 
legal  conn.sel  or  other  adviser  that  are 
designed  to  jirevent  conflicts  of  interest, 
(4)  any  business  or  personal  relationshiji 
of  the  comjien.sation  c:on.snltant,  legal 
counsel  or  other  advi.ser  with  a  memher 
of  the  comjien.sation  committee,  (.5)  any 
stock  of  the  issuer  owned  tiy  the 
comjien.sation  consultant,  legal  conn.sel 
or  other  adviser,  and  {(i)  any  business  or 
jiersonal  relationshiji  of  the 
comjiensation  consultant,  legal  counsel, 
other  advi.ser  or  the  jierson  emjiloying 
the  adviser  with  an  executive  office  of 
the  issuer.”-'’  Pursuant  to  the  new 
Interjiretation  and  Policv,  a 
c:omjien.sation  committee  must  consider 
these  factors  with  resjiect  to  anv 
comjiensation  consultant,  legal  counsel 
or  other  advi.sor  that  jirovides  advice  to 
the  comjiensation  committee  other  than 
in-hou.se  legal  counsel.”” 


•  * .SV.’(.' proposed  liilorpr(!tiiti(iii  niul  I’tilicv 
.11(ii)(:i)(A)  iiiul  (15)  to  Rule  :ii.io. 

Sa(‘  pi'(ip()S(xl  lnl(M'|)n!l!ition  iind  I’olicv  .1 1(1)) 
to  Rido  .'il.lO. 

.SV;c  Inliii'prolnlion  and  I’olicv  .1  l(c)(l  )-((>)  to 
Rul(!:tl.H). 

■'"Id. 


8.  I'ixemjitions 

The  Exchange  jirojioses  that  the 
retjnirements  of  Interjiretation  and 
Policy  .11  to  Rule  81.10,  concerning 
comjiensation  advisers,  di.sctissed  above 
at  Section  II(I3)(2),  .shall  not  ajijily  to  tiny 
controlled  comjiiiny  or  to  iiny  smaller 
rejiorting  comjiany.”^  The  Exchange 
notes  that  this  exemjition  comjilies  with 
exemjitions  slated  in  Rule  lOd-l.”” 
Under  the  new  jirojio.sal,  as  the 
Exchange  states,  smaller  rejiorting 
comjianies  will  still  he  subject  to  other 
corjiorate  governance  rules,  as 
ajijilicalile.””  The  (lommi.ssion  notes 
that  this  includes  the  jirovisions 
described  above  concerning 
indejiendent  oversight  of  executive 
comjiensation. 

The  Exc:hange  jirojioses  that  the 
requirements  of  Interjiretation  and 
Policy  .11  to  Rule  81.10,  concerning 
comjiensation  advi.sers,  discussed  above 
at  .Section  11(B)(2),  shall  not  ajijily  to  the 
listing  of  a  security  futures  jirodnct 
cleared  liy  a  clearing  agency  that  is 
registered  jinrsiiant  to  section  17A  of  the 
Ac;)  (l.'i  IJ..S.(',.  78(j-l)  or  that  is  exemjit 
from  the  registration  reejuirements  of 
.section  1 7A(h)(7)(A)  (l.'i  U..S.C.  yttej- 
l(li)(7)(A))’"’  or  the  listing  of  a 
.standardized  ojition,  as  defined  in 
§  240. Oli-l  (a)(4),  i.ssiied  by  a  clearing 
agency  that  is  registered  jiursiiant  to 
.section  17A  of  the  Act  (l.'i  IJ..S.(;.  7Hi\- 
1).’"  The  Exchange  .stated  that  these 
exemjitions  comjilv  with  tho.se  stated  in 
Rule  lOC-l.-'” 

Rule  10("-1  exemjits  from  the 
indejiendence  requirements  any  limited 
jiartnershiji,  company  in  liankrnjitcy 
jiroceedings,  ojien  end  management 
investment  comjiany  registered 
pursuant  to  the  Inve.stment  Comjiany 
Act  of  1940,  and  foreign  jirivate  issuer 
that  di.scloses  in  its  annual  rejiort  the 
reasons  that  the  foreign  jirivate  issuer 
does  not  have  an  indejiendent 
comjiensation  committee.-'”  CBOE 
thereby  jirojioses  to  incorjiorate  these 
exemjitions  into  jirojiosecl  Rule 
81.10(fl(())  liv  reference  by  stating  that 
the  categories  of  issuers  listed  in  Rule 
10C-l(li)(l)(iii)(A)  under  the  .Securities 
Exchange  Act  of  1984  are  also  exemjit 
from  the  reejuirements  of  Rule 


’^.S'cc  Inlorprotation  aiul  Policy  .ll(il)(l)  to  Rule 
:51 . 1  a.  .Sec  (dso  Notico.  .si/pra  nolo  :5. 

“‘.S'oo  Rulo  1()('.-1  (!))(.'))  which  oxompts  .siicli 
ontilio.s  Ironi  Iho  ontiro  rocpiiromonls  of  Rulo 
1.  .S’oo  (dso  Notico.  supra  nolo  ;i. 

.S’oo  Notico.  sapra  nolo  :5. 

•"'.S’oo  Inlorprotation  and  Policy  .11((l)(2)  to  Rido 
:il.l(). 

■"  .S’o-o  Inlorprotation  and  I’olicv  .11(d)(:5)  to  Rnlo 
:51.1(). 

.S’oo  Rulo  l()(;-l(h)(.S)  which  oxoinjjt.s  sudi 
onlilios  Iron)  Iho  ro(|idroinonls  ot  Rido  lOC-l. 

.S’oo  Rnlo  l()(:-l(l))(l)(iii)(A). 
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31 .1()((:)(2)  regarding  the  independence 
of  directors  on  an  issuer’s  compensation 
committee.  'I'he.se  entities  are  exempt 
from  the  indejiendent  director 
r(Uinirements  of  Ride  31 .1()(c)(2), 
discussed  supra  in  Section  11(B)(1). 

Finally,  as  to  exemiitions.  Rule 
31.10(1)  currently  exempts  a  nnmher  of 
other  categories  of  i.ssners  from  the 
executive  com|)ensation  reijnirements  of 
Ride  31.1  ()((:).■'■’  These  tyiies  of  issuers 
are  controlled  comjjanies,  regi.stered 
management  investment  companies 
(which  are  similar  to  o])en-end 
management  investment  companies), 
and  as.set-hackeil  i.ssners  and  other 
passive  issuers,  coo])eratives.  The 
Exchange  determined  to  exempt  these 
categories  of  i.ssners  from  executive 
comjiensation  requirements  of  Rule 
31.10(c)  due  to  their  various  uniciue 
attributes.-*''’  While  the  Rule  lOC-1 
changes  some  of  the  executive 
compensation  requirements,  CBOE 
believes  that  these  categories  of  issuers 
should  still  he  exempt  from  all 
executive  compensation  re(|uirement.s  in 
Rule  31.10(c)  generally.-*^  The  Exchange 
has  also  projiosed  to  add  language  to  its 
rules  to  make  clear  that  to  thi;  extent  the 
projiosed  Rule  31 .10(t)((i)’.s  exemjition 
of  open-end  management  investment 
com])anie.s  registered  under  the 
Investment  ('.ompany  Act  of  1940  from 
till!  (Compensation  (Committee  director 
indejiendence  reijnirements  of  Rule 
31.10(c)(2)  conflicts  with  the  more 
general  already-existing  exenijition  of 
regi.stered  management  investment 
comjianies  from  the  reijnirements  of 
Rule  31.10(c),  the  more  general 
exemjjtion  of  registered  management 
investment  comjianies  from  the 
requirements  of  Rule  31.10(c)  .shall  he 
controlling.-*^  As  such,  the  exchange 
jirojKi.ses  to  amend  Rule  31.10(f)(2)  to 
.state  that  the  exemjjtion  of  management 
inve.stment  comjjanies  from  the 
requirements  of  Rule  31.10(c)  shall  he 
controlling  over  any  other  jmtentially- 
conflicting  exemjitions  that  may  arise 
under  Rule  31.10(f)(0).-*'* 


•■•.Scf.'Kulcjai.ind). 

Si!(!  Noticii.  siiprii  nolo  3. 

Kiilo  11)0-1  (l))(l )(iii)(l!)  ostahlishing  llinl 
"in  addition  to  llio  issuer  (ixtnnplions  stil  lorih  in 
paragrapli  |l>)(1  )(iii)(A)  of  this  siiction.  a  national 
socnrilios  (ixcliango  or  a  national  sijcnrilios 
association,  pursuant  to  section  Ul(h)  ol  the  Act  (1.S 
II..S.0.  7«s(h))  and  the  rules  ihenuiiKhir.  may 
ex(!mpl  Irom  the  reiinirements  ol' paragra|)h  (h)(1)  of 
this  siiction  it  particular  relationshi))  with  respect  to 
niemhers  of  the  compensation  committee,  as  eaili 
national  securities  exchange  or  national  siicnrities 
association  detiM'mines  is  nppro|)rial(!.  taking  into 
consideration  the  size  of  an  issuer  and  any  other 
relevant  factors.  Id. 

.SV.'e  Notice,  supra  note  3. 

'".See  Rule  31.10(11(2). 


HI.  Discussion  and  (Commission 
Findings 

After  careful  review,  the  (Commission 
finds  that  the  (CBOE  jirojiDsal  is 
cimsi.stent  with  the  Act  and  the  rules 
and  regulations  thereunder  ajijilicahle  to 
a  national  securities  exchange. In 
jiarticuhir,  the  (Commission  finds  that 
the  jn'ojio.sed  rule  change  is  consistent 
with  the  requirements  of  Section  (>(1))  of 
the  Act.’’"  as  well  as  with  Section  1()(C 
of  the  Act  and  Rule  10(C-1 
thereunder.'’^  Sjiecifically,  the 
(Commission  finds  that  the  jirojiDsed 
rule  change  is  consistent  with  Section 
(i(l))(.'j)  of  the  Act,'*'*  which  requires  that 
the  rules  of  a  national  .securities 
exchange  he  designed,  among  other 
things,  to  jirevent  fraudulent  and 
manijnilative  acts  and  jiractices;  to 
jnomote  ju.st  and  equitable  jn'incijiles  of 
trade;  to  remove  imjiediments  to  and 
jierfect  the  mechanism  of  a  free  and 
ojien  market  and  a  national  market 
system,  and,  in  general,  to  jirotect 
investors  anil  the  jiuhlic  interest:  and 
not  he  designed  to  jiermit,  among  other 
things,  unfair  di.scrimination  between 
issuers. 

The  develojiment  and  enforcement  of 
meaningful  listing  .standards  for  a 
national  securities  exchange  is  of 
suhstantial  imjiortance  to  financial 
nicirkets  and  the  investing  jiuhlic. 
Meaningful  listing  standards  are 
e.sjiecially  inijiortant  given  investor 
exjiectations  regarding  the  nature  of 
conijianies  that  have  achieved  an 
exchange  li.sting  for  their  .securities.  The 
coi  jiorate  governance  standards 
emhodied  in  the  li.sting  rules  of  national 
securities  exchanges,  in  particular,  play 
an  imjiortant  role  in  assuring  that 
conijianies  listed  for  trading  on  the 
exchanges’  markets  observe  good 
governance  jiractices,  including  a 
reasoned,  fair,  and  iinjiartial  ajijiroach 
for  determining  the  comjien.sation  of 
corjiiirate  executives.  The  Commi.ssion 
believes  that  the  (iBOE  jirojio.sal  will 
foster  greater  transjiarency, 
accountahility,  and  objectivity  in  the 
oversight  of  comjieusation  jiractices  of 
listed  issuers  and  in  the  decision¬ 
making  jirocesses  of  their  comjien.sation 
committees. 

In  enacting  Section  lOd  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act,'’-*  (Congress  resolved  to  require  that 
“hoard  committees  that  set 


■"'In  a|)|)rovin{’  tho  CIIOR  pniposod  nilo  chan^i! 
tiu;  Coininissioii  has  consithinid  its  impact  on 
(dticicnev.  competition  and  capital  Ibnnation.  1.1 
U..S.(:.  7Hc(n. 

-"I.S  II..S.(:.  7«l(h). 

1.1  ll..S.(;.  7«j-3. 

'■-'17  {'.I•■K  240.10(:-1. 

1.1  U-.S.i;.  78l(l))(.'j). 

Sao  supra  nolo  li. 


ciimjiensatiiiii  jiolicy  will  consist  only 
of  directors  who  are  indejiendent.’’ In 
)une  2012,  as  required  liv  this 
legislation,  the  (ximmi.ssion  adojited 
Rule  lOC-l  under  the  Act,  which 
directs  the  national  .securities  exchanges 
to  jirohihit,  by  rule,  the  initial  or 
continued  li.sting  of  any  equity  security 
of  an  issuer  (with  certain  excejitions) 
that  is  not  in  conijiliance  with  the  rule’s 
requirements  regarding  issuer 
couijiensation  committees  and 
com jiensat  ion  advisers. 

In  resjiiinse.  OBOE  suhmitted  the 
jirojiosed  rule  change,  which  includes 
rules  intended  to  conijilv  with  the 
requirements  of  Rule  lOO-l  and 
additional  jirovisions  designed  to 
strengthen  the  Exchange’s  li.sting 
standards  relating  to  comiiensation 
committees.  The  Commission  believes 
that  the  jirojiosed  rule  change  satisfies 
the  mandate  of  Rule  l()(f-l  and 
otherwise  will  jironiote  effective 
oversight  of  its  li.sted  issuers’  executive 
comjien.sation  jiractices. 

The  Commissiim  believes  that  the 
jirojio.sed  rule  change  ajijiropriately 
revises  CBOE’s  rules  for  comjiensation 
committees  of  li.sted  ciimjianies,  for  the 
following  reasons: 

A.  Compansalion  Coiumittaa 
(Composition 

As  discussed  above,  under  Rule  l()(i- 
1,  the  exchanges  must  ailojit  li.sting 
.standards  that  require  each  memlier  of 
a  comjiensation  committee  to  he 
indejiendent.  and  to  develoji  a 
definition  of  indejiendence  after 
considering,  among  other  relevant 
factors,  the  source  of  comjiensation  of  a 
director,  including  any  consulting 
advisory  or  other  i:omjien.satory  fee  jiaiil 
liy  the  issuer  to  the  director,  as  well  as 
whether  the  director  is  affiliated  with 
the  issuer  or  any  of  its  sulisidiaries  or 
their  affiliates. 

The  Commission  notes  that  Rule  10(>- 
1  leaves  it  to  each  exchange  to  formulate 
a  final  definition  of  indejiendence  for 
these  jiurjioses,  subject  to  review  and 
final  (Commission  ajijiroval  jiursuant  to 
Section  19(h)  of  the  Act.  As  the 
Commission  stated  in  the  Rule  1()C-1 
Adojiting  Release,  “given  the  wide 
variety  of  i.ssners  that  are  li.sted  on 
exchanges,  we  believe  that  the 
exi'.hanges  should  he  jirovided  with 
flexibility  to  develoji  indejiendence 
requirements  ajijirojiriate  for  the  issuers 
li.sted  on  each  exchange  and  consistent 
with  the  requirements  of  the 
indejiendence  staiidards  set  forth  in 


Saa  H.R.  Rep.  No.  1 1 1-.517.  loinl  Kxphinalorv 
.Slatoinont  ol  tht;  Coiniiiittoo  ol Contoronco.  'I'itlo  IX. 
Siibtillo  R  "Accountaliilily  and  Kxocutivi! 
Coiii))onsalion."  at  K72-H73  (Coni.  Rop.)  (|uiu!  20. 
2010). 
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Rule  10Ol(l))(l).”  '*'‘ This  discretion 
comports  with  the  Act,  which  gives  the 
exchanges  the  authority,  as  self- 
regulatory  organizations,  to  j)ropo.se  the 
standards  they  wish  to  set  for 
com|)anies  that  seek  to  he  listed  on  their 
markets  consistent  with  the  Act  and  the 
rules  and  regulations  thereund(;r.  and. 
in  particular.  Section  ()(h)(5)  of  the  Act. 

As  noted  above,  in  considering  the 
Fees  Factor  and  Affiliation  Factor  of 
Rule  10(i-l  (dlOF  decided  its  exi.sting 
independence  standards  that  currently 
apply  to  hoard  and  compen.sation 
committee  memhers,  which  incdude 
certain  bright  line  tests,  in  Rule 
31.1()(h)(2),  are  sufficient.'’^  The  CiBOE’s 
proposal  also  adopts:  (1)  A  requirement 
that  listed  issuers  have  a  compensation 
committee  comjjo.sed  entirely  of 
Independent  Directors  as  required  hv 
Rule  lOd-l  and  (2)  the  cure  procedures 
set  forth  in  Rule  l()(i-l (a)(3)  for 
compensation  committee  memhers  who 
cea.se  to  he  indejiendent  for  reasons 
outside  their  reasonable  control. 

The  Commission  notes  that  CBOE’s 
|)ropo.sal  to  re(juire  executive  officer 
compensation  to  he  determined  only  by 
Indepeiuhmt  Directors,  as  defiiKHl  in 
CBOE  rules,  is  consistent  with  the 
nujuinmients  of  Rule  lOC-1  and  Section 
(i(t))(5)  of  the  Act.  The  (Commission 
notes,  compen.sation  of  executive 
officers  must  he  determined  oidy  by 
lnde])endent  Directors  even  where  the 
hoard  over.sees  e.xecutive  comjMmsation 
without  a  formal  committee.  The 
(Commission  also  believes  that  (CBOE 
has  met  the  requiniinents  of  Rule  1()(C- 
1  to  consider  ndevant  factors  including 
the  Fee  Factor  and  Affiliation  Factor.  As 
notful  above,  after  such  consideration. 
CBOE  has  determined  that  its  existing 
indej)endence  standards,  including  its 
bright  line  independence  factors, 
adequately  take  into  account  the 
additional  inde])endence  factors  for 
compensation  committ(!e  memhers 
contained  in  Rule  1()(C-1.'’“ 

With  respect  to  the  Fees  Factors  of 
Rule  lOCC-l.^’'*  the  Exchange 
commentary  states  that  as  part  of  Rule 
31.1()(h)(2)  defining  independent 
director,  the  Exchange  has  reciuirements 
that  a  director  is  not  considenul 
“indejamdent”  if  he  or  a  family  member 
has  accej)ted  any  j)ayment.s  from  the 
company  or  any  ])arent  or  subsidiary  of 

tiirllK!!'  in  llu;  Kuli;  1(K:-1 
Adopting  prior  to  tiiiiil  iipproviil.  Iho 

(>)ininission  will  considor  whotluir  llu;  oxchan^os' 
propo.sod  riilo  cliaii^os  anMainsistcMit  with  tin; 
itxpiinsiiinnts  of  .SiM:tion  (i(l))  and  .Sin-.tion  lOC  of  tlio 
Kx(;han}>o  Act. 

S(fr  Kul(!  :fl  .H)(h)(2)  and  stijm!  footnotc.s  l(>-2() 
and  accoinpanving  t(!\t. 

Kulo  l(K;-l(l))(l)(ii). 

■•”.SwKul(:ltK;-l(l)){l)(ii)(A) 


the  company  in  exce.ss  of  SfiO.OOD 
during  the  curnmt  or  any  of  the  j)a.st 
three  fi.scal  years,  other  than 
compen.sation  for  hoard  or  committee 
service,  payments  ttrising  solely  from 
investments  in  the  compatiy’s  secitrities, 
compensation  jfttid  to  a  family  memher 
who  is  a  non-executive  emplovee  of  the 
compitny  or  a  parent  or  subsidiary  of  tin; 
company,  benefits  tinder  ti  tax-(jualified 
retirement  plan,  or  non-discretionarv 
comjfen.sation,  or  loans  permittttd  under 
Exchiinge  Act  Section  13(k).“"  The 
Exch.mge  .stated  it  believes  th.it  this 
exi.sting  re(|uirement  demonstrates  that 
the  definition  of  “independent” 
considers  the  sources  of  conqjen.sation 
of  a  memher  of  the  compensation 
committee. 

The  (Commission  believes  that  the 
provisions  noted  above  to  address  the 
Fees  Factor  give  clear  guidance  when 
considering  a  wide  varicdy  of  fees, 
including  any  consulting,  advisory  or 
other  compensatory  let;  paid  by  the 
issuer  or  entity,  when  considering  a 
director’s  indejfendence  for 
(Comi)en.sation  (Committee  .service. 

While  the  Exchange  does  not  h;ir  all 
compen.satory  fetts.  by  i)roviding  an 
aggregiite  fee  ca])  in  their  bright  line 
tests,  the  ap])roach  is  consistent  with 
Rule  1()(C-1.  The  Exchange’s  general 
Independence  standards  will  also 
provide  a  basis  fora  hoard  to  prohibit 
a  director  from  being  a  memhitr  of  the 
compen.sation  committiu;,  should  the 
director  receive  compensation  to  ti 
degree  that  impairs  the  ahilitv  to  make 
independent  decisions  on  executivt? 
compensation  matters,  even  if  that 
compen.sation  does  not  exceed  the 
threshold  in  the  bright  line  test.  The 
(Commission,  therefore,  believes  that  the 
Ifrojfosed  existing  compensatory  fee 
requirements  com])ly  with  Rule  1()(C-1 
and  are  designed  to  protect  investors 
and  the  jtuhlic  intere.st,  consistent  with 
Section  (j(h)(.'i)  of  the  Act.  The 
(Commission  notes  that  the 
com|jen.satory  fee  considttr.ition  mtiy 
help  ensure  that  compen.sation 
committee  members  are  le.ss  likelv  to 
have  received  fees,  from  either  the 
issuer  or  another  entity,  which  could 
potentially  influence  their  decisions  on 
compensation  matters. 

With  respect  to  the  Affiliation  Factor 
of  Rule  10(C-1,'‘^  the  Exchange 
concluded  that  it  believes  that  the 
current  definition  of  Independent 
Director  meets  the  requirement  in  Rule 
1()(C-1  that  the  Exchange’s  rules  must 
consider  whether  the  director  is 
affiliated  with  the  i.ssuer,  a  suhsidiary  of 

'■".Swf  KiiUi  .'tl.U)(li)(2). 

Suti  Notico.  suprii  noli;  a. 

'•^Sw  Kill.!  l()(:-l(l))(l)(ii)(|{). 


the  i.ssuer,  or  an  affiliate  of  a  suhsidiarv 
of  the  issuer.''-*  (CBOE  Rule  31.1()(h)(2) 
states  thiit  a  director  is  not 
“indej)endent”  if,  in  the  opinion  of  the 
issuer’s  hoard  of  directors,  the  iierson 
hits  a  relationship  which  would 
inttii’fere  with  the  ttxercise  of 
independent  judgment  in  carrying  out 
the  responsibilities  of  a  director."'*  As 
th(!  Exchange  noted,  “anv  kind  of 
affiliatt!  relationship,  under  the 
Exchange’s  own  definition  of  affiliate 
*  *  *  could  he  viewed  as  a  conflict  of 
intere.st  that  might  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.” 

In  considering  whether  a  has  a 
relationship,  which,  in  the  opinion  of 
the  conqtany’s  hoard  of  directors,  would 
interfere  with  the  exerci.se  of 
independent  judgment  in  carrying  out 
the  resjjonsihilities  of  a  director,  the 
hoard  would  necessarily  have  to 
consider  whether  the  director  is  an 
affiliate  of  the  issuer,  a  suhsidiarv  of  the 
is.suer,  or  an  affiliate  of  <i  .suhsidiarv  of 
the  issuer,  as  tho.se  relationshijxs 
nece.ssarily  could  h.;  relationships  that 
interfere  with  the  exercise  of 
independent  judgment  in  carrying  out 
the  resixtnsihilities  of  a  director, 
including  the  responsibilities  as  a 
memher  of  the  (ionqiensation 
(Committee. 

The  (iommission  notes  that  (Congress, 
in  requiring  the  (iommission  to  direct 
the  exchanges  to  consider  the  Affiliiition 
Factor,  did  not  declare  that  an  absolute 
hiir  Wits  necessciry.  Moreover,  as  the 
(iommi.ssion  stated  in  the  Rule  1()(i-l 
y\dopting  Release,  “In  establishing  their 
indejxmdence  requirements,  the 
exchanges  may  determine  that,  even 
though  ciffiliated  directors  are  not 
allowed  to  serve  on  audit  committees, 
such  a  blanket  prohibition  would  he 
ina])i3ropriate  for  compen.sation 
committees,  and  certain  affiliates,  such 
as  repre.sentatives  of  significant 
shareholders,  should  he  permitted  to 
serve.”""  In  determining  that  CBOE’s 

'■*  S(>(!  N.ilic!.  Kiipni  luiti!  .'t.  S(!i‘  also  Kill.!  lOC- 
1(l))(1)(ii)(l!)  n!(|uii'in^  that  in  .l.itorminiiig  th.! 
in(l(!|)(!iul.!iu:(!  r.i.iuir.im.nils  lor  m.niilKir.s  ol 
coinp.insalkin  laimmiltaa.s.  (:xi:lian}>i!s  iniisl 
(:t)iisi(l.!i'  all  nili!vaiil  lactors.  iiicliuliii”.  hut  not 
liinit.!.!  to  wli.!lh(!r  a  ni(!iiil)(!r  ol  thi!  hoar.l  ol 
(liroolors  ol  an  issiior  is  aHiliatod  with  iho  issuor. 
a  suhsidiarv  ol  tlu!  issiicroran  aHiliat(!ota 
suhsidiarv  ol  ih.i  issui!r. 

.See  Kidi!  31 . 1l)(h)(2). 

.SV.'(!  Noli.;.!,  supra  not.!  3. 

'••'.S.!.!  Kid.!  lOC-l  .•\.l.)|)ling  K.!l.!asi!.  supra  u.)l.! 

K.  .\t  III.!  sanu!  liuu!.  Ih.!  C.)iuiuissi.)u  u.)l.!.l  that 
si};uili.:ant  shar.!h.)l.ii!rs  mav  hav.!  .)th.!r 
r.!lali.)U.shi|)s  with  tlu!  list.!.!  .:oiU|)auy  that  w.iiil.l 
ri!Siilt  in  su.:h  shan.h.il.lors'  iut.!r.!sls  u.)l  h.!iug 
align.!.!  with  Ih.is.!  .il  .ith.ir  shar.ihol.U.rs  and  that 
ill.!  .!X.:hang.!s  mav  want  t.)  .:.)nsid.!r  th.!s.!  .)th.!r  lies 

(xinliiiiu!.l 
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affiliation  standard  is  consi.stont  with 
S(!(:ti()ns  (i(l))(5)  and  lOC  under  the  Act, 
the  Commission  notes  that  CllOF’s 
])roposal  recpures  a  company’s  hoard,  in 
.selecting  compensation  committee 
memhers,  to  consider  “whether  the 
|)(!r,son  has  a  relationshij)  which  would 
interfen!  with  the  (ixercise  of 
indej)endent  judgment  in  carrying  out 
the  r(;sj)onsihilities  of  a  director."  'I'he 
(Commission  believes  the  Exchange  has 
ad(K|nately  considered  the  affiliation 
.standard.  As  such,  the  Exchange’s 
decision  to  retain  its  current  definition 
of  Indej)endent  Director  is  consistent 
with  Sections  (ifhJJ.'i)  and  1()(C  under  the 
Act.'^'* 

B.  Authority  of  (ionunittoos  to  Botain 
Componsation  Advisors:  Funding:  and 
Indopondonce  of  Coinponsation 
Advisors 

As  iliscussed  above,  CBOE  pro])oses 
to  set  forth  ex])licitly  in  its  rules  the 
r(!(]uirements  of  Rule  lOC-l  regarding  a 
compensation  committee’s  authoritv  to 
retain  compensation  advisers,  its 
responsibilities  with  res})ect  to  such 
advisers,  and  the  listed  com})any’s 
obligation  to  provide  appropriate 
funding  for  payment  of  reasonable 
comjjensation  to  a  compensation 
adviser  retained  by  the  committee.  As 
such,  the  Commission  believes  tluxse 
jn’ovisions  meet  the  mandate  of  Rule 
1()C-1  and  are  consistent  with  the 
Act. 7" 

C.  (ioniponsation  Advisor  Indopondonco 
Factors 

As  discussed  above;,  the  j)roposed  rule 
change  requires  the  CCompen.sation 
Committee  of  a  listed  company  to 
consider  the  six  factors  relating  to 
independence  that  are  enumerated  in 
the  proposal  before  .selecting  a 
compensation  consultant,  legal  counsel 


l)i!t\vi!on  a  li.sl(!fl  i.ssuor  and  a  diraclnr.  Wtiilo  llii! 
Kxchangi;  did  not  adopt  any  additional  I'actor.s.  tlici 
cnrnait  aHiliation  standard  would  still  allow  a 
(:oni])anv  to  jiroliibit  a  diroctor  whoso  alfiliations 
impair  “his  ability  to  mako  inditptmdont  jiidi>nu!nt“ 
as  a  momhor  ol  tho  componsation  conimittoo.  Sen 
also  supra  notes  2:i-2S  and  accompanying  t(!Xt. 

'■^.S’oo  Intorpnitation  and  Policy  .01  to  Kulo 
31.10(h)(2)  stating  that  "|i|t  is  important  tor 
inyostors  to  hayo  conlidonco  that  indiyidiiais 
s(!rying  as  ind(!|)t!nd(!nt  dinictors  do  not  hayo  a 
rdationship  with  tho  listisd  company  that  \yould 
impair  thoir  indopiaidonco.  Tlu!  Ixiard  has  a 
rt!sponsil)ility  to  mako  an  idlirmatiyo  dotormination 
that  no  such  rolation.shi|)s  exist  through  tho 
application  ot  Kulo  31. 10(h)(2). “ 

“"'rho  {'.ommission  also  Ixdioyos  it  is  consistent 
with  .Section  ()(h)(.'>)  IbrC.llOK  to  prohibit  all 
ox(!cutiyo  oHicors,  not  just  tho  chiol  ox(!cutiyo 
oHicor  as  cummtiy  rociuirod.  to  ho  barred  from  all 
compimsation  committee  dolibmations  regarding 
thoir  own  compcMisation.  \V(!  agree  this  will  help 
lirohibit  undiu;  influence  in  IIk;  d>!l(!rniination  of 
executiye  officer  c:ompensatir)n. 

17  CPK  240.10(;-1. 

™  1.1  ll..S.(:.  78j-3. 


or  other  adviser  to  the  compensation 
committee. 71  (;)f  these  factors,  five  of  the 
six  were  ilictated  by  Ciongress  itself  in 
the  Dodd-Frank  Act.  As  previously 
stated  by  the  C^ommi.ssion  in  adopting 
Rule  lOC-l,  the  reipiirement  that 
compensation  committees  consider  the 
indejiendence  of  potential 
com])ensation  advisers  before  they  are 
selected  should  help  a.ssure  that 
compensation  committees  of  affected 
listed  companies  are  better  informed 
ahonl  jKitential  conllicts,  which  could 
reduce  the  likelihood  that  they  are 
unknowingly  influenced  by  conflicted 
compensation  advisers.^^  The 
(Commission  believes  that  this  provision 
is  consistent  with  Rule  1()(C-1  and 
Section  (i(l))(.5)  of  the  Act. 

In  a])])roving  this  aspect  of  the 
proposal,  the  Commission  notes  that 
comjiliance  with  the  rule  requires  an 
indejiendence  asse.ssment  of  any 
compensation  consultant,  legal  coun.sel, 
or  other  adviser  that  jirovides  advice  to 
the  Comjiensation  Committee,  and  is 
not  limited  to  advice  concerning 
executive  comjiensation.  Finally,  one 
commenter  on  the  New  York  Stock 
Exchange  EEC’s  jirojiosal  reejnested 
guidance  “on  how  often  the  reijnired 
indejiendence  a.ssessmenl  should 
occur. 73  This  commenter  oh.served  that 
it  “will  he  extremely  hurdensome  and 
disrujilive  if  jirior  to  each  comjien.sation 
committee  meeting,  the  committee  had 
to  conduct  a  new  assessment.”  The 
(kimmission  anticijiates  that 
Comjien.sation  Committees  will  conduct 
such  an  indejiendent  as.ses.sment  at  least 
annually. 74 

The  changes  to  (iBOE’s  rules  on 
comjiensation  advisers  .should  therefore 
benefit  investors  of  comjianies,  and  are 
consistent  with  the  requirements  in 
Section  (i(li)(.'i)  of  the  Act  that  rules  of 
the  exchange  further  investor  jirotection 
and  the  jiulilic  interest. 

D.  Opportunity  to  Curo  Dofocts 

Rule  lOC-1  requires  the  rules  of  an 
exchange  to  jirovide  for  ajijirojiriate 
jirocedures  for  a  listed  i.ssuer  to  have  a 
reasonable  ojijiortunity  to  cure  any 
defects  that  would  he  the  basis  for  tho 
exchange,  under  Rule  KKi-l,  to  jirohihit 
the  issuer’s  li.sting.  Rule  1()C-1  also 
sjiecifies  that,  with  resjiect  to  the 
indejiendence  staiiflards  adojited  in 


7'  See  3.1,  supra  anil  accompanying  text. 
~-See  Kiihi  1(IC-1  Adopling  Kolnasn,  supra  nolt; 

«. 

7:'.S'(.'(.-Coinm(Mit  to  NY.SK  Notice  hy  Kobinl  B. 
I.amm.  (ihair,  .Socuritio.s  Law  (’.oinmiltiM!.  'rim 
.Society  ot{k)i  |)orate  .Siicnharie.s  (loyernance 
Prolessionals.  dated  lleceinber  7.  2012  (“(lorporate 
.Secretaries  l,(!tter"). 

See  NYSK  Approyal  (Irder  and  Nasda(| 
Ap|)royal  Order,  supra  note  .1  tor  a  discussion  of 
comments. 


accordance  with  the  requirements  of  the 
Rule,  an  exchange  may  jirovide  :t  cure 
jieriod  of  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  cau.sed  the 
memher  to  he  no  longer  indejiendent. 

The  (knmnission  notes  that  the  cure 
Jieriod  that  (iBOE  jirojio.ses  for 
comjianies  that  fail  to  comjily  with  the 
enhanced  indejiendence  reejuirements 
designed  to  comjily  with  Rule  1  ()(]-!  is 
the  same  as  the  cure  jieriod  suggested 
under  Rule  lOO-l.  Tin;  Ckimmission 
li(;lieve.s  that  the  accommodation  is  fair 
and  reasonable  and  consistent  with 
inve.stor  protection  under  Rule  (i(li)(.')) 
by  ensuring  that  when  a  member  cea.ses 
to  he  indejiendent.  the  committee  is 
entitled  to  a  jieriod  to  cure  that 
situation.  ("BOE  has  deli.sting 
Jirocedures  that  jirovide  issuers  with 
notice,  ojijiortunity  for  a  hearing, 
ojijiortunity  for  ajijieals,  and  deli.sting.7'* 

The  (knnmission  believes  that  the.se 
general  jirocedures  for  comjianies  out  of 
comjiliance  with  li.sting  requirements, 
in  addition  to  the  jiarticular  cure 
jirovisions  for  failing  to  meet  the  new 
indejiendence  standards,  adequately 
meet  the  mandate  of  Rule  1()(i-l  and 
also  are  consistent  with  inve.stor 
Jirotection  and  the  jiulilic  interest,  since 
th(;y  give  a  comjiany  a  rea.sonahle  time 
Jieriod  to  cure  non-comjiliance  with 
the.se  imjiortant  reejuirements  before 
they  will  he  delisted. 

As  noted  above,  (iBOE  is  removing  its 
excejition  that  allows  members  of  a 
(iomjiensation  Ckimmittee  to  not  he 
indejiendent  in  certain  circumstances. 
The  Commission  agrees  with  (33CE’s 
rationale  for  eliminating  the  excejition. 
As  the  Exchange  noted,  indejiendence 
of  comjiensation  committee  members  is 
imjiortant  to  ensure  that  no  undue 
influences  affect  the  comjien.sation  of 
executive  officers.  Given  the  heightened 
imjiortance  of  executive  comjiensation 
decisions,  we  think  that  this  is 
consistent  with  the  inve.stor  jirotection 
Jirovisions  of  Section  (i{li)(5)  of  the  Act. 

E.  Application  to  Sinallor  Boporting 
Ootnininios 

The  Cknnmission  believes  that  the 
requirement  for  Smaller  Rejiorting 
(Yimjianies.  like  all  other  listed 
comjianies,  to  have  a  comjiensation 
committee,  comjiosed  .solely  of 
Indejiendent  Directors  is  reasonable  and 
consistent  with  the  jirotection  of 
inve.stors.  However,  consistent  with  the 
exemjition  of  Smaller  Rejiorting 
Comjianies  from  Rule  lOC-l,  the  (iBOE 
jirojiosal  would  exemjit  smaller 
rejiorting  comjianies  from  the 


7''>  See  Kulo  31  .!)4(t;). 
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re(|uiroments  of  Interpretation  and 
Policy  .11  to  Rule  ,31. 10  concerning 
coin|)ensation  advisers,  discussed  supnt 
at  Section  11(B)(2). Under  tlie  new 
j)roposal.  as  the  Fxcliange  states,  smaller 
rej)orting  comj)anies  will  still  he  subject 
to  other  corporate  governance  rides,  as 
ajiplicahle.  and  are  only  exem|)ted  out 
of  the  compensation  advisor 
provisions. 

The  Commission  believes  that  the.se 
provisions  are  consistent  with  the  Act 
and  do  not  unfairly  discriminate 
between  issuers.  The  (^ommi.ssion 
believes  that,  for  similar  reasons  to 
those  for  which  Smaller  Reporting 
(Companies  are  exemjited  from  the  Rule 
l()(i-l  requirements,  it  makes  .sense  for 
CBOE  to  provide  some  flexibilitv  to 
Smaller  Reporting  (Companies.  Further, 
regarding  the  exenqjtion  from  having  to 
consider  additional  factors  regarding 
comjiensation  advisers,  in  view  of  the 
jiotential  additional  costs  of  such 
review,  it  is  reasonable  not  to  require  a 
Smaller  Reporting  Company  to  conduct 
such  analysis  of  compensation  advisers. 

F.  Additional  Fxainptions 

The  (Commission  believes  that  it  is 
appropriate  for  (CBOF  to  exempt  from 
the  new  requirements  established  hv  the 
propo.sed  rule  change  the  .same 
categories  of  i.ssuers  that  are  exempt 
from  its  existing  .standards  for  oversight 
of  executive  com])en.sation  for  listed 
comjianies.  Although  Rule  1()C-1  does 
not  explicitly  exemjit  .some  of  these 
categories  of  i.ssuers  from  its 
requirements,  it  does  grant  discretion  to 
exchanges  to  jirovide  additional 
exemptions.  (CBOE  states  that  the 
reasons  it  adopted  the  existing 
exemptions  apply  equally  to  the  new 
reipiirements.  and  the  (Commission 
believes  that  this  as.sertion  is  rea.sonahle. 

The  reiiuirements  of  Interjiretation 
and  Policy  .11  to  Rule  31.10.  concerning 
compensation  advisers,  discussed  supra 
at  Section  11(B)(2),  exenqjt  security 
futures  jiroducts  cleared  by  a  clearing 
agency  that  is  registered  pursuant  to 
.section  17A  of  the  Act  (1.5  IJ.S.C.  78q- 
1)  or  that  is  exempt  from  the  registration 
re(|uirements  of  .section  17A(1))(7)(A)  (1.5 
U.S.(C.  78q-l(l))(7)(A))  and  the  listing 
of  a  standardized  ojition,  as  defined  in 
§  240. 9l)-l (a)(4).  issued  by  a  clearing 
agency  that  is  registered  pursuant  to 
section  17A  of  the  Act  (1.5  IJ..S.(C.  78q- 
1).^’*  The  (Commission  notes  that  these 

‘‘•Src  lnt(!r|>r)!liiti(in  itnd  I’lilicy  .1 1((1)(1 )  In  Ruin 
.n  .lO.  .See  (//«»  Rule  1(K:-1(1))(.S)C 

■'  .Scf  Nnlict!.  Mi/HTi  unit!  '.i. 

iDtnrprciiition  and  I’cdicv  .1 1(d)(2)  to  Rul<! 

aim. 

‘''Si‘r  InUtrpmlalion  and  l’<dii;v  .ll(d)(a)  to  Ruin 
aim. 


exemptions  complv  with  those  stated  in 
the  Rule  10(C-1.«"  ' 

Additionally.  Rule  10(C-1  exeinjits 
from  the  independence  reipiirements 
limited  jiartner.ships,  companies  in 
bankruptcy  proceedings,  and  open-end 
management  investment  conqianies 
regi.stered  under  the  Investment 
(Company  Act  of  1940.»'  The  (CBOE 
projiosal  incorjiorates  these  exemptions 
into  proposed  Rule  31.10(f)(6).*'-  1’he 
(Commission  believes  such  exemptions 
are  reasonable,  and  notes  that  such 
entities  akso  are  exemjit  from  the 
compensation  committee  independence 
reipiirements  specificallv  under  Rule 
10(C-1. 

The  CBOE  proposal  would  exempt 
any  foreign  private  issuer  that  discloses 
in  its  annual  report  the  reasons  that  the 
foreign  private  issuer  does  not  have  an 
indejiendent  compensation 
committee.*'-'  The  (Commi.ssion  believes 
that  granting  exemjitions  to  foreign 
private  i.ssners  in  deference  to  their 
iiome  country  practices  with  resjiect  to 
comjien.sation  committee  practices  is 
appropriate,  and  believes  that  the 
existing  disclosure  requirements  will 
help  investors  determine  whether  they 
are  satisfied  with  the  alternative 
standard.  The  (Commi.ssion  notes  that 
such  entities  are  exempt  from  the 
compensation  committee  independence 
reipiirements  of  Rule  1()(C-1  to  the 
extent  such  entities  di.sclosure  in  annual 
reports  the  rea.sons  it  does  not  have  an 
indejiendent  com])en.sation  committee. 

The  (CBOE  jiroposal  would  retain  Rule 
31.10(f).  which  currently  exempts  a 
mimher  of  other  categories  of  i.ssuers 
from  all  of  the  executive  compen.sation 
requirements  of  Rule  31.1  Ole).*'-*  The.se 
types  of  issuers  are  controlled 
companies,  regi.stered  management 
investment  companies  (which  are 
similar  to  o})en-end  management 
investment  companies  and  include 
closed-end  management  investment 
companies),  asset -hacked  issuers  and 
other  jia.ssive  issuers,  and  cooperatives. 
The  Exchange  determined  to  exeinjit 
these  categories  of  issuers  from 
executive  comjiensation  requirements  of 
Rule  31.10(c)  due  to  their  various 
iiniipie  attributes.  The  Commission 
believes  that  this  exemjilion  is 
reasonable  because  the  Investment 

Riil(!  l(l(;-l(l))(r))  ivliici)  (!.\(!in|)ls  sudi 
(!iilili(!s  lr(iin  iill  oil  in;  niiiiiironuMils  ol  Rulo  lOC- 
1. 

Sue  Roll!  10(;-l(l))(l  )(iii)(A)  .iiul  Rulo 
ai.llKIKli). 

“^Tlu!  (Commission  nolitsllial  proposod  Rult; 
ai.lO(r).  opon  (md  maniigmiKml  invijslmoiil 
(:oin|)iiiii(!s  would  also  li(M!X(!mpl  Iron)  all  llu; 
naiuinmumls  ol  Rule  ai.l0((:),  nol  jusi  Iho 
indopondoiioo  slandards. 

«‘Rulo  10(:-l(l))(l)(iii). 

'•-'.SoeRuU!  ai.lO(l). 


(Comjiany  Act  already  assigns  inqiortant 
duties  of  investment  comjiany 
governance,  such  as  approval  of  the 
inve.stment  advisory  contract,  to 
Inde]K!ndent  Directors  of  closed  end 
management  inve.stment  companies. 

The  Commission  further  believes  that 
other  propo.sed  exemption  provisions 
relating  to  controlled  conqianies.*''* 
asset-hacked  issuers  and  other  passive 
i.ssuers.  and  cooperatives  are  reasonable 
given  the  sjiecific  characteristics  of 
the.se  entities,  and  as  noted  by  the 
Exchange,  their  various  imiipie 
attributes.  The  ("ommission  believes 
that  exemption  ofthe.se  entities  from  the 
requirements  of  Rule  lOC-1  is 
consistent  with  the  exemjitive  aiithoritv 
granted  in  Rule  lOC-l.*'*' 

IV.  (Conclusion 

In  summary,  and  for  the  reasons 
discus.sed  in  more  detail  above,  the 
Commission  believes  that  the  rules 
being  adopted  by  CBOE,  taken  as  whole, 
should  benefit  investors  by  heljiing 
listed  companies  make  informed 
decisions  regarding  the  amount  and 
form  of  executive  comjiensation. 

CCBOE's  new  rules  will  help  to  meet 
Congress’s  intent  that  conqien.sation 
committees  that  are  responsible  for 
setting  comjiensation  jiolicy  for 
executives  of  li.sted  conqianies  consist 
only  of  indejiendent  directors  that  meet 
(CBOE’s  reijnirements. 

(CBOE’s  rules  also,  consistent  with 
Rule  1()(C-1,  require  conqien.sation 
committees  of  li.sted  conqianies  to 
assess  the  indejiendence  of 
conqien.sation  advisers,  taking  into 
consideration  six  sjiecified  factors.  This 
should  helji  to  assure  that  comjiensation 
committees  of  jiotential  CBOE-listed 
conqianies  are  better  informed  about 
Jiotential  conflicts  when  selecting  and 
receiving  advice  from  advisers. 

Similarly,  the  jirovisions  of  CBOE’s 
standards  that  reijuire  comjiensation 
committees  to  he  given  the  authority  to 
engage  and  oversee  comjiensation 
advisers,  and  require  the  li.sted  conqianv 
to  jirovide  for  ajijirojiriate  funding  to 
comjiensate  such  advisers,  should  helji 

“'•'rlu!  Ooininission  noUis  lli.il  conlrolldd 
cciinpiinic.s  an;  providiui  an  aiilonialic  (!X(anpli()n 
Iriiin  llu!  ap))li(:alion  ol  Ilia  onliriilv  of  Rida  lOC- 
1  liv  Rula  1IK:-1(1))(.'i). 

“'■.S’ac  Rula  1()(;-1  (l))(l)(iii)(15)  aslalilishiii”  dial 
"ill  addilioii  lo  Ilia  issuar  axaiiiplions  sal  I'orlli  in 
para<>rapli  (li)(1  )(iii)(A)  of  lliis  saclion.  a  nalional 
■saiairilias  axdiaiif'a  or  a  nalional  saciirilias 
asKoaialion.  pursuani  lo  saclion  Ul(li)  of  Ilia  Acl  (1.S 
If.S.C.  7«s(li))  and  Ilia  riilas  lliaraundar.  may 
axanipl  from  ilia  raipiiranianls  of  paragraph  (li)(l)  of 
lliis  saclion  a  parlicular  ralalionsliip  willi  raspaci  lo 
mamliars  of  Ilia  compansalion  commillaa,  as  aacli 
nalional  saciirilias  axclianga  or  nalional  saciirilias 
associalion  dalarmiiias  is  appropriala.  lakiii};  inlo 
considaralion  ilia  siza  of  an  issuar  and  any  olliar 
ralavanl  faclors."  Id. 
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to  suj)j)()rt  the  compen.sation 
committee's  role  to  oversee  executive 
com])ensation  and  helj)  provide 
compensation  committees  with  the 
nisonrces  necessary  to  make  l)etter 
informed  compensation  decisions. 

For  the  foregoing  nxcsons,  the 
Ciommission  finds  that  the  proposed 
rule  change.  .SR-(;B()E-2()1  2-094  is 
consistent  with  the  Exchange  Act  and 
the  rules  and  regulations  thereunder 
aj)plicahle  to  a  national  secnriticis 
exchange,  and,  in  particular,  with 
Section  OlhJJf))  of  the  Exchange  Ac:t.“^ 

It  is  therefore  ordered,  pursuant  to 
Section  19(i))(2)  of  the  Act,**"  that  the 
proposed  rule  change,  SR-CiBOE-2()l  2- 
094  he,  and  it  hereby  is.  ajjproved. 

l'’or  tlio  ('onnnission.  tiy  IIh;  Division  of 
'I’rading  and  Markcds.  ))nrsnant  to  delcigated 
anthorily.**" 

Kevin  M.  O'Neill. 

Deputy  Sucre lury. 

|FR  Ooc.  2()i:)-()l  1()‘)  Kilcid  l-lS-ia:  »:4.")  ainl 
BILLING  CODE  8011-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68654;  File  No.  SR- 
NASDAQ-201 3-007] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  and  Immediate  Effectiveness  of 
Proposed  Rule  Change  To  Extend  the 
Operative  Date  of  Recent  Changes 
Made  to  Rules  4613(a)(2)(F)  and  (G), 
and  Rule  4751(f)(15) 

january  1.5.  2013. 

Fnrsnant  to  Suction  19(h)(1)  '  of  thu 
Sucnritius  Exchange  Act  of  1934  (the 
“Act”)^  and  Rule  19h^  thereunder,'* 
notice  is  hereby  given  that,  on  January 
14,  2013,  The  NASDAQ  Stock  Market 
LEG  (the  “NASDAQ”  or  the 
“Exchange”)  filed  with  the  Securities 
and  Exchange  Commission  (the 
“Commission”)  the  proposed  rule 
change  as  described  in  Items  1  and  11 
below,  whic:h  Items  have  hecm  prepanul 
by  the  self-regulatory  organization.  The 
Commission  is  jnihlishing  this  notice  to 
solicit  comments  on  the  jjropo.sed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend  the 
operative  date  of  reccmt  changes  made  to 

1.5  7«l(l))(.')). 

™'ir,  7«s(i))(2). 

«''17  CFK  2()0.;i()-:t(a)(12). 

'  1.5  U.S.(:.78,s(l))(l). 

n.5  78a. 

•'17(;FR24().1<)1)-4. 


Rules  4(il  3(a)(2)(E)  and  (C),  and  Rule 
47.')! (0(1.''))  to  Eehruary  2.5,  2013, 
thereby  extending  the  retirement  of  the 
automated  quotation  refresh 
functionality  from  Januarv  1.5,  2013  to 
Eehruary  2.5,  2013. 

II.  Self- Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Connni.ssion,  the 
Exchange  included  statements 
concerning  the  pur|K)se  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
pro])osed  rule  change.  The  text  of  these 
statements  may  he  examined  at  the 
jdaces  specified  in  Item  IV  below.  The 
Exchange  has  prejiared  summaries,  set 
forth  in  Sections  A,  13,  and  C  below,  of 
the  mo.st  significant  aspects  of  such 
statements. 

A.  Self-Uegulatorv  Oreonization’s 
Statement  oj  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Buie 
(ihange 

1.  Purpose 

On  December  17,  2012,  the  Exchange 
filed  an  immediately  effective  ride 
change  to  retire  the  automated  ipiotation 
refresh  functionality  (“AQR”)  provided 
to  Exchange  market  makers  under  Rules 
401 3(a)(2)(E)  and  (C).  and  to  make 
conforming  changes  to  Rule 
47.51(f)(1.5).‘*  The  jirojiosed  changes  are 
operative  on  January  15,  2013.  The 
Exchange  received  one  comment  letter 
to  the  rule  change,  seeking  an  extension 
of  the  AQR  retirement  date  to  Eehruary 
25,  2013.'’  The  commenter,  an  industry 
association  which  rejjresents  a 
substantial  numher  of  NASDAQ 
members,  noted  it  was  concerned  that 
the  January  15,  2013  retirement  date 
does  not  allow  sufficient  time  for 
inqilementation  of  all  functionality 
associated  with  the  AQR  .system.  The 
commenter  explained  that  mnv 
functionality  to  automate  (piote 
movement  after  quote  execution  must  he 
develo])ed  and  incorporated  into  order 
management  and  trading  sy.stem.s.  In 
supjiort  of  its  argument  for  an  extension, 
the  commenter  noted  that  some  firms 
require  architectural  rejnogramming  to 
mi.ssion  critical  .systems  that  control 
trading  operations,  and  that  thorough 
testing  of  such  changes  must  he  done. 
The  commenter  further  noted  that  year- 
end  code  freezes,  which  tvpically 

■*  .Scu:ui  ili(!s  Kxchiingi!  Acl  Rolciiso  N(i.  (i8.528 
(DoctimlKM-  21.  2012).  77  FR  771(1.5  (D(!(:(!inl)(!r  31. 
201 2)  (.SR-NA.Sl )A(4-20 1 2-140). 

■’  See  l,(!tli!r  Ironi  Miinislin  Kiiiiind.  Rswaitivo 
Director.  F'iniiiicial  Inlormiition  F'oruiii.  to  Fili/.alxMli 
M.  Murphy,  .Sccrcliirv.  (ioinmis.sion.  thitecl 
Dociuiiher  21.  2012. 


extend  into  the  first  week  of  January, 
will  make  it  difficult  for  firms  to 
adequately  imjilemenl  and  test  lhe.se 
significant  changes  to  their  .systems  hv 
lanuary  15,  2013.  The  fixchange  has 
received  similar  telephonic  comments 
from  some  of  its  memher  firms  that  are 
Exchiinge  market  makers. 

In  liglit  of  memher  firm  and  indu.strv 
feedback  received  on  the  current 
retirement  date,  the  Exchange  believes 
that  a  brief  extension  is  warranted  to 
allow  memher  firms  adeijuate  time  to 
program  and  te.st  their  systems  to  n.se 
the  Market  Maker  Peg  Order"  or 
develop  alternative  means  of  complying 
with  their  market  maker  obligations. 
Given  that  memher  firms  may  not  he 
prepared  to  comjily  with  their  market 
making  obligations  on  January  15,  2013 
in  the  absence  of  AQR  and  the  potential 
market  disruption  that  may  he  caused 
by  eliminating  AQR  on  that  date,  the 
Exchange  has  iletermined  to  extend  the 
retirement  date  of  AQR  to  February  25, 
2013,  and  likewi.se  extend  the  related 
changes  to  Rules  401 3(a)(2)(F)  and  (C). 
and  Rule  47.51(fJ(1.5)  filed  with  the 
Commi.ssion  on  December  21, 2012  ^  to 
Eehruiiry  25,  2013. 

The  Exchange  reminds  memher  firms 
that  AQR  pre.sents  difficulties  to  market 
makers  in  meeting  their  obligations 
under  Ride  l,5c3-5  under  the  Act  (the 
“Market  Access  Rule”)"  and  Regulation 
SHO  under  the  Act."  The  Exchange 
emphasizes  that  market  makers  using 
AQR  remain  obligated  to  monitor  their 
(piotes  and  are  responsible  for 
complying  with  all  Exchange  rules,  the 
Market  Access  Rule,  as  well  as  Rule  010, 
Rule  Oil  of  Regulation  NMS  and  Rule 
200(g)  of  Regulation  SMC.  even  in  the 
event  that  AQR  is  not  functioning 
projierly.  Market  makers  must  have 
policies  and  procedures  to  address  such 
contingencies  and  sy.stems  in  place  to 
ensure  that  they  can  continuously  meet 
their  two-sided  obligation. 

2.  Statutory  Basis 

The  statutory  basis  for  the  propo.sed 
rule  change  is  Section  0(h)(.5)  of  the 
Act,"*  which  requires  the  rules  of  an 
exchange  to  ])romote  just  and  etpiitahle 
jirinciples  of  trade,  to  remove 
impediments  to  and  jierfect  the 
mechanism  of  a  free  and  ojien  market 
and  a  national  market  sy.stem  and,  in 

'■Oil  August  2.  2(112.  till!  Ooiiiiuissioii  :i])pmv(!cl 
llu!  l-Achiiugu's  iii!\v  Markut  Makar  I’og  Ordar.  wliidi 
is  (lasigiiad  tu  ra|)la(;a  .AQR.  .S'l.'i.’ .Saaurilias 
FAcliaiiga  .Act  Ralaasa  No.  (>7,584  (.August  2.  2012), 
77  FR  47472  (August  8.  2012)  (.SR-N.A.SDAQ-2012- 
Otiti). 

^  Sujmi  uota  3. 

"17(;FR  240.1.5(:3-5. 

"17  CFR  242.200  llirough  204. 

15  U..S.(;.  78f(l))(.5). 


Federal  Register  /  Vc)l.  78,  No.  14 /Tuesday,  January  22,  201 8  /  Notices 


4537 


general,  to  jjrotect  inve.stors  and  the 
public,  interest.  The  Exchange  believes 
that  the  j)r()|)ose(l  rule  meets  these 
re(|uirenients  in  that  it  ja'ovides  a  brief 
extension  to  the  nitireinent  date  of  AQR 
to  allow  ineinher  firms  that  are  markcU 
makers  to  adecjualelv  test  and 
implement  changes  to  thinr  systems. 

AQR  is  a  duiilicative  function  and  has 
h(!en  rej)la(:ed  with  a  new  order  type 
that  allows  member  firms  to  belter  meet 
their  minimum  market  maker  ({notation 
UKiuinMuents  and  also  comply  with 
regulatory  nujuirements,  such  as  the 
Market  Acciiss  Rule  and  Rcigulalion 
Slid,  (oven  the  fiuulhack  n!ceiv(ul  from 
both  member  firms  and  otluirs  in  the 
industry  concerning  the  AQR  r(4irement 
date.  NASDAQ  believes  granting  a  short 
(ixtension  will  minimize  the  potential 
that  an  inadiKiualely-testiul  or 
-im|)lement(Hl  nuiinhia’  firm  market 
making  system  will  disrupt  or  otherwise 
harmfully  im])act  the  market. 

B.  Sf^lj-Bf^ouldtorv  ()r<>(iiiiz(it ion’s 
Stolenunil  on  Bnidon  on  CoinpctHion 

The  Exchange  doc's  not  hidieve  that 
the  proposed  ride  change  will  result  in 
any  burden  on  com|)etition  that  is  not 
necessarv  or  approjiriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
pro|)osed  change  is  designed  to  jiromote 
market  making  on  the  Rxchange  that 
com|)lies  with  other  regulatory 
obligations,  such  as  the  Market  Acce.ss 
Rule  and  Regulation  SIK).  By  extending 
the  retirement  date  of  AQR.  member 
firms  will  he  afforded  additional  time  to 
te.st  and  imj)lement  new  coding  to  their 
systems,  thus  avoiding  the  potential 
market  disrn])tion  that  may  he  caused 
by  one  or  more  market  makers  that  are 
unable  to  meet  their  market  maker 
obligations  due  to  a  .system  error. 

Solf-Bagnlaiorv  Organizotion 's 
Stotonunii  on  (Jonnnonts  on  tin; 
I^roposod  BnU;  C/m/jge  Hocoivod  From 
Monihors,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  KU’ectiveness  of  the 
Proposed  Rule  (Change  and  Timing  for 
( jimmission  Action 

Because  the  foregoing  projiosed  rule 
change  does  not:  (i)  Significantly  affect 
the  jiroteclion  of  investors  or  the  public 
interest;  (ii)  impo.se  any  significant 
burden  on  comjjetition;  and  (iii)  become 
ojierative  for  30  days  after  the  date  of 
the  filing,  or  such  shorter  time  as  the 
Commission  may  designate,  it  has 
become  effective  ijursuant  to  Section 


10(h)(3)(A)  of  the  Act  ' '  and  Rule  lOh- 
4(f)(())  thereunder. 

The  Hxchange  has  re(|ue.sted  that  the 
(kmunission  waive  the  3()-day  operative 
delav.' ’  The  Commission  helieves  that 
waiver  of  the  ojierative  delay  is 
consistent  with  the  protection  of 
investors  and  the  jiuhlic  interest.  Such 
waiver  jirovides  a  brief  extension  of  the 
AQR  retirement  date  in  respon.se  to 
concerns  hy  market  participants  that  the 
currently  scheduled  retirement  date 
does  not  allow  sufficient  time  for  testing 
and  imiilementation  of  changes  to 
member  firms’  market  making  systems. 
Accordingly,  the  (kimmi.ssion 
designates  the  jnoposal  ojierative  u|)on 
filing. 

At  any  lime  within  (it)  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  (kimmission  that  such 
action  is  necessary  or  a])propriale  in  the 
public  interest,  for  the  jirotection  of 
investors,  or  otherwise  in  furtherance  of 
the  pur])oses  of  the  Act. 

IV.  Solicitation  of  (^oinnient.s 

Interested  persons  are  invited  to 
suhmit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
(Comments  mav  hi!  submitted  hv  anv  of 
the  following  methods: 

Electronic  Oonnnents 

•  lJ.se  the  (Commission’s  Internet 
comment  form  (http://\v\v\v.sec.<^ov/ 
rnles/sro.shtiniy,  or 

•  .Send  an  email  to  ride- 
connnents@sec.>>ov.  Please  include  File 
Numher  .SR-NA.SnAQ-2()l  3-007  on  the 
subject  line. 

Paper  Comments 

•  .Send  paper  comments  in  trii)licate 
to  Elizabeth  M.  Murphy,  .Secretarv, 
.Securities  and  Exchange  (Commi.ssion, 
100  F’  .Street  NE.,  Wa.shington,  D(’. 
20.')40-1000. 

All  suhmi.ssions  should  refer  to  File 
Numher  .SR-NA.SDAQ-201 3-007.  This 
file  numher  should  he  included  on  the 
suhject  line  if  email  is  u.sed.  To  help  the 


"15  ll..S.(;.  7Ks(l>)(:i)(A). 

17  CI'R  24().l!)l)— 4(r)((>).  Ill  iiddilion.  Kuli;  I'll)- 
4(1)(())  roiiiiiros  a  sall-rogiilaloi  y  organization  to  givo 
tiu!  Connnission  writton  nolico  of  its  intont  to  lilo 
tin;  proposod  nilo  ciiango  at  loast  livo  laisinoss  davs 
prior  to  tin;  data  of  tiling  ot  tho  proposod  ndo 
cliango.  or  such  sliortor  timo  as  dosignatod  liv  tlio 
Connnission.  'I'lio  Commission  lias  waivod  lliis 
roqniromoni  in  this  caso. 

"17  Cl  K  24l).l<ll)-4(l)((i)(iii). 

'■*  ^'or  pnrposos  only  ot  waiving  llio  ;i()-day 
oporativo  dolay.  tho  Connnission  has  considorod  Iho 
jiroposod  rnlo  cliango's  impact  on  otticioncy. 
compotition.  and  capital  tormalion.  15  II..S.C.  7ac(t). 


(Commission  jirocess  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  I’lie  (Commission  will 
post  all  comments  on  the  (Commission’s 
internet  Web  site  [http://\\’\v\v. sec.gov/ 
ral(;s/sro.shtml].  (Cojiies  of  the 
submission,  all  .suhse(]uent 
amendments,  all  written  statements 
with  resjiect  to  the  ])ro]K)sed  rule 
change  that  are  fihtd  with  the 
(Commission,  and  all  writlitn 
communications  relating  to  the 
{iroposed  rule  change  Inttween  the 
(Commi.ssion  and  any  jierson,  other  than 
tho.se  that  may  he  withheld  from  the 
puhlic  in  accordance  with  the 
provisions  of  .'5  ll..S.(CC.  .1.12,  will  he 
available  for  Web  site  viewing  and 
{irinting  in  the  (Commission’s  Public 
Reference  Room,  lOt)  F  .Street  NE., 
Wa.shington,  D(C  20.149.  on  official 
husiness  days  between  the  hours  of 
10:00  a.m.  and  3:00  ]).m.  (Cojiies  of  the 
filing  al.so  will  he  available  for 
insjiection  and  cojiying  at  the  jirincijial 
office  of  the  Exchange.  All  comments 
received  will  he  jiosted  without  change; 
the  (Commission  does  not  edit  jiersonal 
identifying  information  from 
suhmi.ssions.  You  should  siihmit  onlv 
information  that  you  wish  to  make 
available  jiuhlicly.  All  submissions 
should  refer  to  File  Numher  .SR- 
NA.SDAQ-201 3-007  and  should  he 
.submitted  on  or  before  Fehruarv  12. 
2013. 

l''()r  llu;  (Commission,  hy  Ilio  Division  of 
'I'niding  and  Markets,  pnrsnant  lo  delegalcMl 
anlliorilv.'-’ 

Kevin  M.  O’Neill. 
t)epiilv  S(;(:ret(irv. 

II'K  Doc.  2lli:i-()1()7(i  I'ilod  8:45  am| 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68637;  File  No.  SR- 
NYSEMKT-2012-48] 

Self-Regulatory  Organizations;  NYSE 
MKT  LLC;  Notice  of  Filing  of 
Amendment  No.  3,  and  Order  Granting 
Accelerated  Approval  for  Proposed 
Rule  Change,  as  Modified  by 
Amendment  Nos.  1  and  3,  To  Amend 
the  Listing  Rules  for  Compensation 
Committees  To  Comply  With  Securities 
Exchange  Act  Rule  IOC-1  and  Make 
Other  Related  Changes 

lannary  11. 2013. 

I.  Introduction 

On  Septemhor  2.1,  2012,  NYSE  MKT 
LL(C  (“NYSE  MKT’’  or  “Exchange’’)  filed 
with  the  Securities  and  Exchange 


17  {'.I-K  2()().:il)-:i(a)(12). 
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{'oinnii.ssion  ("C^ommission”),  ])iirsiiant 
to  Section  lt)(l))(l)  of  tin;  Securities 
Exchange  Act  of  1034  (“Act") '  and  Rule 
l‘)l)-4  therenndcn'.-  a  proposed  rule 
change  to  modify  the  Exchange's  rules 
for  coini)ensation  coinmitt(!es  of  listed 
issuers  to  coin])ly  with  Rule  KKl-l 
nmhir  the  Act  and  make  other  related 
changes.  On  October  1, 2012,  NYSE 
MKT  filed  Amendment  No.  1  to  the 
propos(!d  rule  change.  The  propo.sed 
rule  change,  as  modified  by  Amendment 
No.  1  thereto,  was  published  for 
comment  in  the  Federal  Register  on 
October  1.1,  2012.  '  The  (k)mmi.ssion 
sut)S(!quently  extended  the  time  period 
in  which  to  either  ajjprove  the  pro])osed 
rule  change,  disapj)rove  the  i)roposed 
rule  change,  or  institute  ])roceeclings  to 
determine  whether  to  di.sapprove  the 
proposed  rule  change,  to  January  13. 

201 3.-'  The  Commission  received  no 
comments  on  the  NYSE  MKT  ])ropo.sal,'‘> 
hut  received  a  response  letter  from 
NYSE  Euronext,  Inc.  regarding  the 
NY.SE  MKT  propo.sal.  based  on 

I  Uj  IL.S.C.  78s(l))(l). 

-17(:i’K  24().l!)li-4. 

.Sociiritios  Cxcliaiign  Act  Koltiiiso  No.  (iH()()7 
(OcloluM-  a.  2012).  77  KK  (>257(1  ("Nolioo"). 

.Sociii'itios  l-Ncliimf^o  .Act  Koloiiso  No.  (ifiSIH 
(Novoinhor  28.  2012).  77  I'K  7185:i  (Ddcoinlior  4. 
2012). 

'■  Howovor.  (Iio  Commission  roc.oivod  oiglil 
commonts  on  two  siiljstanlinlly  similai'  proposals  l)v 
Now  York  .Slock  lixclianst!  l.l.C  (■■N>  SI"')  and 
NY.SI'i  Area.  Inc.  ("NY.Sl-;  Area")  l)v  parlies  llial  did 
not  spocilically  comimml  on  llm  NY.Sl-i  MKl'  liling. 
.Sec  .Snciirilios  l  Acliango  Act  Keloaso  Nos.  (1800(1 
(OcloIxM-  (1.  2012).  77  FK  (12387  (Oclolmr  15.  2012) 
(.SK-NY.Si;Arca-2012-l05)  and  (1801 1  (Oclol)cr  0. 
2012),  77  FK  (12541  (Oclolicr  15.  2012)  (.SK-NYSF- 
2012-40). 

Till!  Commission  rncoiviid  seven  iellers  on  llie 
NY.SF;  inoposal.  .See  Fellers  to  Fli/alielh  M. 

Mnrpliy.  .Secretary.  Commission,  from:  lliomas  K. 
Moore.  Vice  I’residenl.  Corporate  .Secretary  and 
Chief  Covernance  Officer.  Ameriprise  Financial. 
Inc.,  dated  October  18.  2012  ("Ameriprisi!  Fetter"); 

).  Koherl  Brown.  )r..  Director.  Corporate  ii 
Commiirciai  Faw  Program.  University  ol  D(!nver 
.Sinrm  College  of  Faw.  dated  Oclohi!r  HO.  HOI 2 
("Brown  Fetter");  Dorothy  Donolnie.  Deputy 
(ieniiral  Counsel.  .Securities  Kegnlalion.  Inviistmenl 
Company  institute,  dated  November  1.  2012  ("1(1 
Fetter");  Brandon  ).  Rees,  Acting  Diriictor.  Office  of 
lnvoslm(!nl.  AFF-CIO.  dated  November  3.  2012 
("y\FF-C10  Flitter");  (iarin  Zelenko.  Director, 
Capital  .Strategies  Department.  International 
Brotberbood  of  Teamsters,  dated  November  5.  2012 
("Teamsters  Fetter");  Wilson  .Sonsini  Coodricb  (v 
Kosali.  Professional  Corporation,  dated  November 
14,  2012  ("Wiksim  Sonsini  Feller"):  and  Robert  B. 
Dimm.  Chair.  .Securities  Faw  Committee.  The 
.Society  of  Corporate  Secretaries  K  Covernance 
Professionals,  dated  Dec.emlier  7.  2012  ("Corporate 
.Secretaries  Feller"). 

In  addition.  Ilie  Commission  received  one 
comment  on  the  NYSf)  Area  |)ropo.sal.  S(u;  Fetter 
from  )eff  Mahoney.  Ceneral  Counsel.  Council  of 
Institutional  bnestors  to  Idi/abetb  M.  Murpbv. 
.Secretary.  Commission,  dated  November  I,  2012 
("Cll  Feller").  .Since  the  laimment  letters  received 
on  the  NYSF  and  NYSF  Area  filings  discuss  issues 
directly  related  to  the  NYSF  MKT  filing,  the 
Commission  has  incindeil  them  in  its  discussion  of 
Ibis  niing. 


coinniont  Inttois  rncoivod  on  ntlatod 
filing.s."  On  Doconihor  4,  2012,  tin; 
Exdiango  filod  Ainondniont  No.  2  to  tho 
jiroposod  nth:  diango,  whidi  was  lator 
witlidrawn.7  On  jannary  8,  2013,  tho 
l-Ndiango  filod  Aniondinont  No.  3  to  llio 
proposod  rnlo  chango." 

Tliis  ordor  aiijirovits  tho  proposod  rnlo 
diango.  as  modifiod  by  Aniondinont 
Nos.  1  and  3  tli(!roto.  on  an  acooloratod 
basis. 

II.  Doscription  of  the  Proposed  Rule 
(Change 

A.  Bdckgraiind:  Ihih  70C-1  Undartlw 
Act 

On  March  30,  2011,  to  imjiloinont 
.Section  lOC^  of  tho  Act,  as  added  by 
.Section  912  of  tho  Dodd-Frank  Wall 
.Street  Roforin  and  Consuinor  Protection 
Act  of  2010  (“Dodd-Frank  Act”),"  tho 
Commission  projiosod  Rnlo  10(M 
nndor  tho  Act,"’  which  directs  each 
national  securities  exchange 
(hereinafter,  “excliange”)  to  prohibit  the 
listing  of  any  eiiuity  security  of  any 
issuer,  with  certain  exceptions,  that 
does  not  comply  with  the  rule’s 
r(Kinirement.s  riigarding  compensation 
committees  of  listed  issuers  and  related 
re(ptirements  regarding  compen.sation 

Fuller  In  Fli/.abulb  M.  Mnrpby.  .Sucruliirv. 
Cnmmissinu.  from  lanul  McCinnuss,  Fxi!i:nlivu  Vice 
Prusiilunl  anti  Ctirpiiralu  .Sucrulary.  NY.SF  l-airnnuxl. 
Inc.,  ilaluil  lannary  10.  201:1  ("NY.SF  Ru.spnn.su 
Fullur").  In  Ibu  NS’.Sf;  Ruspnnsu  Fultur.  NY.SF 
FurnnuxI,  Inc..  Ibu  paruni  cnmpanv  nf  NY.SF:  MKl'. 
status  that,  as  ibu  enmmunis  matlu  by  Ibu  lullurs 
snbniillutl  tm  Ibu  NYSF;  anti  NY.SF  Area  [irnpn.sals 
aru  applicablu  in  subslancu  In  NY.SF.  N^'SF;  Area 
anti  NY.SF  MKT  FFC.  its  ruspnnst!  will  atltlrtiss  Ibu 
i:nnnni!nls  nn  bubalf  nf  all  lbrf!i!  uxi:bangus. 

^  .•\muntlmi!nl  Nn.  2.  ilaltiil  Di!t:umbi!r  4.  2012.  was 
witbilniwn  nn  lannary  7.  201 H. 

"In  Amunibnitnl  Nn.  H  In  .SR-NYSFMKT-2012- 
48.  NY.SF  .MKT:  (a)  Ruvisutl  Ibu  transitinn  purintl  fnr 
t:t)mpaniu.s  that  i:uii.su  In  bi!  .Smallur  Rupnrting 
Cnmpanius  In  t:nmply  with  Ihi!  full  ningt!  nf  nuw 
ri!tpnrt!mi!nls.  sve  infra  nnlus  70-78  iintl 
aci:nmp;mying  tuxt:  (b)  i;bangutl  rt!furuni:u.s  in  Ibu 
lull!  ti!Xl  frnm  Ri!gulalinn  .S-K,  Itian  lOlBI  1)  In 
Fxt:bang!!  Ai:l  Rulu  12l)-2  anti  mailt!  nibur  nim- 
substantivi!  ri!visinns  In  prnpnst!tl  ruli!  luxi:  (i:) 
a!lili!tl  i:nnmu!ntary  tn  statu  that  Ibu  infti!pt!ntli!nt:t! 
assussmunt  nf  t:nmpi!nsalinn  ailvi.st!rs  ri!t|uiri!il  nf 
t:nmpt!nsatinn  i:nnnnillt!!!S  tlni!s  nnl  nutul  In  bi! 
t;nntlut:ti!il  fnr  a!lvisi!rs  wbn.st!  rnlos  art!  Iimiti!tl  It) 
tbnsu  t!ntitlutl  In  an  uxiaiptinn  frnm  Ibt! 
t:nmpi!nsatinn  ailvisur  ilisi:lnsurt!  rubts  uniltn'  lli!m 
4()7(i!)(H)(iii)  nf  Rt!gnlalitm  .S-K.  saa  infra  ntiti!s  50- 
5.H  anti  .'itaatmpanying  luxI:  anti  (tl)  ailtli!tl 
t:nnnnt!ntary  In  stall!  that  Ibt!  inili!pf!ntl(!nt:t! 
assi!ssm!!nl  nf  t:nmpi!nsatitm  ailvist!rs  ri!tpiiri!tl  nf 
t:t)m|)unsatinn  t:nnnnitlt!t!S  tln!!s  nnl  ria|niri!  Ibt! 
ailvisi!!-  In  bu  intlt!pi!ntlt!nt.  nnly  that  tbi! 
t:t)mpi!nsatinn  t:nnnnitlt!i!  i:nnsiili!r  Ibt!  t!numi!rati!tl 
fai;lnrs  biifnri!  s!!l!!!;ling  nr  ri!t:t!iving  ativita!  frnm  tbu 
ailvisi!!’.  .Si.-u  infra  nnl!!.s  54-50  anil  at:t:nmpanving 
tuxt. 

■'Public  Faw  1  I  1-2()H,  124  Slat.  1000  (2010). 

'".S’uf!  .Sui:urilit!s  Ai;t  Rttbaisu  .Nn.  0100.  .Sut:uritit!s 
F:xi:bangu  Ai:l  Rulua.su  Nn.  04140  (Mart:b  HO.  201 1). 
70  FR  18000  (April  0.  2011)  ("Rulu  lOC-1 
Prnpnsing  Kttluasu"). 


advisers.  On  lime  20.  2012.  the 
Commi.ssion  adopted  Rule  lOC-1.' ' 

Rule  10C,-1  nKpiires.  among  other 
things,  each  exchange  to  adopt  rules 
providing  that  each  memher  of  the 
compensation  committee  of  a  listed 
issuer  must  he  a  memher  of  the  hoard 
of  directors  of  the  issuer,  and  must 
otherwi.se  he  independent."*  In 
determining  the  independence 
standards  for  memliers  of  compensation 
committees  of  listed  issuers.  Rule  10C- 
1  reipiires  the  exchanges  to  consider 
relevant  factors,  including,  but  not 
limited  to:  (a)  The  source  of 
compensation  of  the  director,  including 
any  consulting,  advisory  or  other 
compensatory  fee  paid  liy  the  issuer  to 
the  director  (hereinafter,  the  “Fees 
Factor”);  and  (h)  whether  the  director  is 
affiliated  with  the  issuer,  a  suhsidiarv  of 
the  issuer  or  an  affiliate  of  a  suhsidiarv 
of  the  issuer  (hentinafter.  the 
"Affiliation  Factor”).'-* 

In  addition.  Rule  lOC-l  requires  the 
listing  rules  of  exchanges  to  mandate 
that  compensation  committees  he  given 
the  authority  to  retain  or  obtain  the 
advice  of  a  compensation  advi.ser,  and 
have  direct  responsibility  for  the 
ap])ointment,  com|iensation  and 
oversight  of  the  work  of  any 
comjiensation  adviser  thev  retain."*  The 
exchange  rules  must  al.so  provide  that 
(!ach  list(!d  issuer  jirovide  for 
appropriate  funding  for  the  paynumt  of 
rea.sonahle  compen.sation.  as  determined 
by  the  compensation  committee,  to  anv 
coniiiensation  adviser  retained  by  the 
conqiensation  committee.'"  Finally, 
among  other  things.  Rule  1 0(^-1  requires 
each  exchange  to  jirovide  in  its  rules 
that  the  compen.sation  committee  of 
each  listed  issuer  may  select  a 
compen.sation  consultant,  legal  counsel 
or  other  achdser  to  the  compen.sation 
committee  only  after  taking  into 
consideration  six  factors  sjKicified  in 
Rule  10(’--1,'7  as  well  as  any  other 

'  ‘  Son  .Si!t:urilii!S  At:l  Rttlixisu  Nu.  OHHO.  .Si!i:urilii!S 
F:xt:ban}^u  Ai:l  Ri!li!:ist!  Nd.  (i722()  ()uni!  20.  2012).  77 
F'R  H8422  Ount!  27.  2012)  (■  Rulu  lOC-l  Ailt>ptin» 
Rl!lt!il,SU"). 

F'nr  a  tittlinilitin  ulTbt!  turm  "i:t)inpi!nsatit)n 
i:i)mmilli!u"  lur  purpu.su.s  t)l  Rult!  lOC-l.  saa  Rult! 
l()(:-l(t:)(2)(i)-(iii). 

'".Suu  Rulu  I0(;-I(a)anil  (l))(l). 

.SVx!  id.  S('i‘  also  Rulu  l(K;-l(b)(l)(iii)(A).  wbit:b 
st!ls  Ibrib  t!Xt!ni|)titins  b'Diii  Ibt!  intlupuutli!nt:i! 
it!ipiiri!inunts  Fur  i:i!iiiiin  t:alt!<>t!rius  i)f  issuitr.s.  In 
atltliliun.  an  i!xt:ban{>t!  may  uxttmpi  a  |)iu'tit:ular 
nilatinnsbip  will)  rt!S|)i!t:t  Id  inttmburs  dI  a 
i:Dmpi!nsatit)n  t:tinunitlt!t!  Irimi  Ibo.su  rt!t|uirt!munls 
as  it  tit!i!ms  iipprii|>riatt!.  lakinu  iniD  tanisitlttratiun 
till!  sizi!  dI  an  issnt!r  tintl  <inv  Dlbi!r  ntlttviinl  tat:tt>rs. 
.SV'uRnli!  10(;-l(b)(l)(iii)(B). 

'■■.Sff!Rnlt)l()(;-1  (b)(2). 

"'.Sut!Ruli!  l(){;-l(b)(H). 

'^.S'f,‘f!  Rult!  lOC-l (b)(4).  Tbu  six  lat:lt)rs.  wbit:b 
NY.SF  .MKT  prDpt)st!s  tn  sut  Ibrib  in  its  rulus.  art! 
s|)ut:ifiuil  in  Ibt!  ti!Xl  at:i:t)mpanyin}>  iidIo  48.  infni. 


factors  identified  by  tin;  relevant 
exchange  in  its  listing  standards. 

li.  MYSE  MKT's  Proposed  Bale  C/iange, 

(IS  Anwndud 

To  coinplv  with  Kide  !()(.— 1.  SI*. 

MKT  jjroposes  to  amend  four  sections  of 
its  rules  concerning  corporate 
governance  recpiirements  for  companies 
listed  on  the  Kxchange;  NYSE  MKT  LE('. 
(iomj)any  Ciiiide  (‘’Guide  )  Sec.tion  110, 
“Securities  of  Foreign  C',ompanies;" 

Section  HOI  “Cieneral;”  Section  HOH, 
"Independent  Directors  and  Audit 
Gommittee;”  and  Section  H05. 

“Executive  ComjHmsation.”  In  addition, 
NYSE  MKT  propo.ses  to  make  some 
other  changes  to  its  rides  regarding 
com])(!nsation  committees.  To 
accomplish  these  changes,  the  Exi.hange 
proposes  to  replace  current  Sections 
110,  HOI ,  HOH  and  H05  of  the  Guide  with 
new  operative  text  that  will  he  effective 

on  )ulv  1 , 201 H.  •  I 

Gurrent  Section  HO.'i(a)  of  the  (mule 
jirovides  that  the  compensation  of  the 
executive  offers  of  a  listed  company 
must  he  determined,  or  recommended  to 
the  company's  hoard  tor  determination, 
either  hy  a  compensation  committee 
c.omprised  ol  “Independent 
Directors”  or,  as  an  alternative  to  a 
formal  committee,  hy  a  majority  of  the 
independent  directors  on  the  hoard.-*' 
Under  its  projiosal.  NYSE  MK 1  rules 
will  retain  its  existing  nuiuirement  that 
each  listed  comjiany  determine  the 
compimsation  ol  executive  officeis 
either  hy  a  comjiensation  committee  ol 
IndeiJendent  Directors  or  hy  a  majority 
of  the  indeiiendent  directors  on  the 
hoard.^’  each  of  whom  must  he  an 
Independent  Director,  as  detined  in 

"*()lhor  provisions  in  Kiilo  KKi-l  rohito  to 
I'Xtunplions  from  tho  riilo  and  a  riiiiuinmuml  lliat 
oach  (!X(:han«<!  pro\  idn  lor  appropriato  procodurns 
for  a  lisind  issuer  to  have  a  reasonalile  opportunily 
lo  c  un;  anv  defw:ts  tlial  would  lx;  Hie  basis  lor  the 
exehanse.  under  Rule  UK'.-l .  to  prohihit  the  issuer  s 
lislind- 

i‘>  •Independent  IDimclors".  as  defined  in  .Section 
H0.'t(A)(2)  of  the  (Juide  and  used  herein,  iiu. hides  a 
two-part  test  for  independence.  The  rule  sets  lorth 
specific;  catesiiric^s  ‘>1  din!c;tors  who  c.annot  hc! 
i:onsidered  independent  hecause  ol  certain  disende 
relationships  (•  hrisht-line  tests '):  and  also  provides 
that  a  listed  company's  hoard  make  an  allirmathe 
lietermination  that  each  independent  director  does 
not  have  a  relationship  that  would  intcirlere  with 
the  exercise  of  indepenchmt  judgment  in  carr\  iiig 
out  the  responsihilities  ol  a  dinH:tor.  hi. 

rhe  current  rule  also  provides  that  the  chiel 
executive  officer  (  •('.l-X)  ")  may  not  hi;  present 
during  voting  or  deliherations  regarding  the  l  l'A)  s 
own  comiMUisation.  .See  .SiKition  KO.'da)  ol  the  tiuide. 

21  As  NYSK  MKT  cIcmis  not  riKpiire  a  lorinal 
comiiensation  committee,  the  term  •('.ompensat ion 
Oimmittee '■  for  purposi^s  of  the  NYSK  MK  1 
proposal  and  as  discussed  in  this  release,  in 
addition  to  descrihing  a  formal  coiniieiisation 
committee,  also  refers  to  the  listed  company  s 
independent  directors  as  a  group  when  dealing  wit 
executive  compensation  matters.  .See  proposed 
.Section  Kt).'i(a)  of  the  liuide. 


NYSE  MKT’s  rules.--  Uiuler  the 
proposed  amemlment,  however,  ecii.h 
Gomjien.sation  Gommittee  member  must 
al.sosatisfv  additional  independence 
retjuirements,  as  described  in  Section 
11.13.1  below. -■* 

NYSE  MKT  does  not  reqnirt!  an  issuer 
to  adojit  a  formal  written  comjienstition 
committee  charter.^  '  nor  does  it  reipiire 
an  issuer  to  have  a  formal  compen.sation 
committee.  NYSE  MKT  proposes, 
however,  rules  that  would  retpiire  listed 
issuers  to  provide  lor  the  (.omjiensation 
(Committee’s  responsibilities  and  how  it 
carries  out  those  responsihilities. 
including  structure,  operations  and 
memhersiiij)  reijnirements.-^-’  1  he 
Gompensation  Gommittee  of  a  listed 
issuer  must  have  the  responsibility  and 
authority  with  respect  to  retaining  its 
own  advisers;  apiiointing.  compensating 
and  overseeing  such  advisers; 
considering  certain  indejiemlence 
factors  before  selec.ting  ailvisers;  and 
receiving  funding  from  the  comjiany  to 
engage  them,  which  are  discussed  in 
detail  in  Section  11.13.2  below  and  set 
forth  in  proiiosed  Section  H().'i(c)(:3H4) 
of  the  (3uide.-" 

1.  (Compensation  Gommittee 
Gomiiosition  and  Indejjendence 
Standarils 

NYSE  MKT  jiroposes  to  amend 
Section  H();3(A)(2)  of  the  (Cuide,  which 
would  continue  to  jirovide  that  no 
director  qualifies  as  “indejiendent 
unless  the  i.ssuer  .s  hoard  ol  diiei.tois 
affirmatively  determines  that  the 
director  does  not  have  a  relationshij) 
that  would  interfere  with  the  exerci.se  ol 
independent  judgment  in  carrying  out 
the  responsihilities  ol  a  director.  As 
noted  above,  NYSE  MKT’s  rules 
currently  require  each  memher  of  a 
listed  company’s  G.ompensation 
Gommittee  to  he  an  Independent 
Director,  as  defined  in  Section  H():3(AK2) 
of  the  Guide.^7  Kule  io(C-l,  as  discns.sed 
above,  jirovides  that  exchange  standards 
must  require  Gompensation  (.ommittee 
members  to  he  independent,  and  luithei 

Suction  H05(ii)  ol  the  (.uido. 

S(*(!  proposed  Section  Ht).S(c)(l)  ol  the  (,uide 
(concerning  the  considerution  ol  director 
conipensiition  and  alliliation). 

-••Rule  IlKi— 1  reipiires  a  compensation  coinniittee 
to  have  i:ertain  specified  authority  and 
responsihilities.  .See  .sii/ini  notes  l.S-l?  and 
accompanying  text.  NY.SH  MKT  propiised  rule  sets 
forth  language  concerning  this  authority  and  set  ol 
responsihilities  and  adds  the  reejuired  content 
discussed  infra  at  text  accompanying  notes  4.')-47. 

Sa('  proposed  Section  Htt5(c)(.f)— (4)  ol  the 
Cuide. 

;x’.See  proiiosed  Swition  »t)r,(c)(:i)-(4)  of  the 
Cuide.  y\s  discussed  helow.  smaller  reporting 
( ompanies  are  not  recpiired  to  comply  with  the  nev 
I  compensation  adviser  independem.e 
considerations. 

27  .See  siifmi  note  Itl. 


jirovidos  that  each  exchango.  in 
determining  indejiendence  lor  this 
jiurjio.se,  must  c.onsider  relevant  lai.tors, 
including  the  Fees  luictor  anti 
Affiliation  Factor  descriheil  above.  In  its 
proposal.  NYSE  MKT  discussetl  its 
consideration  ol  these  lactors,-^"  and 
projiosed  the  lollowing; 

With  respect  to  the  Fites  itnd 
Affiliation  Factors.  NYSE  MKT  proposes 
to  adopt  a  provision  stating  that  the 
hoard  of  directors  ol  a  listed  conqiany 
would  he  required,  in  alfirmatively 
determining  the  indejiendence  of  any 
director  who  will  serve  on  the 
compensation  committee  of  the  li.sted 
coinjiany’s  hoard  of  directors,  or.  in  the 
case  of  a  comjiany  that  does  not  have  a 
comjiensation  committee,  in 
affirmatively  determining  the 
indejiendence  of  all  indejiendent 
directors,  to  consider  all  factors 
specificallv  relevant  to  determining 
whether  a  director  has  a  relationshiji  to 
the  listed  comjiany  which  is  material  to 
that  director’s  ability  to  he  indejiendent 
from  management  in  connection  with 
the  duties  of  a  Gompensation  Gommittee 
memher.  including,  hut  not  limited  to: 

(A)  The  source  of  comjiensation  of  such 
director,  including  any  consulting, 
advisory,  or  other  comjiensatory  fee 
jiaid  hv  the  listed  comjiany  to  such 
director;  and  (15)  whether  such  diiei.tor 
is  affiliated  with  the  listed  comjiany.  a 
.suhsidiary  of  the  li.sted  company  or  an 
affiliate  of  a  suhsidiary  of  the  listed 

comjianv.'*"  ^  K.wor- 

With  resjiect  to  the  Fees  Factor,  NYSE 

MKT  also  jirojioses  new  Gommentary 
.0:3  to  Section  H05  to  provide  that  the 
hoard  .should  consider  whether  the 
director  receives  comjiensation  from 
any  jierson  or  entity  that  wonld  imjiair 
his  ability  to  make  independent 
judgments  about  the  listed  comjiany  s 
executive  comjiensation.-*' 

With  respect  to  the  Aflihation  Factor, 
NYSE  MKT  jiroposes,  similarly,  to 
amend  the  commentary  to  jirovide  that 
the  hoard  should  consider  whether  an 
affiliate  relationshiji  jilaces  the  director 
under  the  direct  or  indirect  control  of 
the  listed  comjiany  or  its  senior 
management,  or  creates  a  direct 
relationshiji  hetween  the  director  and 

memhers  of  .senior  management,  ”*  * 

in  each  case  of  a  nature  that  would 
imjiair  his  ahilitv  to  make  indejiendent 

2»  San  Noticu.  stipra  noli!  :i. 

2''  Saa  Nolici!,  sui>ra  noli!  :i.  lor  tho  I'.xohiingi!  s 
oxiilanation  of  its  roasons  lor  tho  projio.soil  ohango. 
San  infra  .Sootions  ll.H.S  anil  11.15.4  i:oni:orning 
onlitios  that  woulil  ho  oxoin|il  Iroin  this 
roquironionl. 

:iii  proposoil  .Sootion  Hl)ri(i;)l1 )  ol  tho  (.uiilo. 
.S’i!f!  also  Nolioo.  sapra  nolo  S. 

o  .Si!f!  proposoil  I’.oniinonlary  .Its  to  Sor.tion  SOS 
of  till!  liuiilo. 
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jiidgment.s  about  the  listed  company’s 
executive  comjien.sation.” 

Although  Rule  lOd-l  nujuires  that 
exchanges  consider  “relevant  factors’’ 
not  limited  to  the  Fees  and  Affiliation 
Factors,  NYSE  MKT  states  that,  after 
reviewing  its  current  and  propo.sed 
listing  rules,  it  concluded  not  to  propose 
any  specific  numerical  tests  with 
resj)ect  to  the  factors  specified  in 
proposiul  Section  HO.IJcJJl)  or  to  ado|)t 
a  recjuirement  to  consider  any  other 
sj)ecific  factors.  In  its  jjroposal,  NYSE 
MKT  stated  that  it  did  not  intend  to 
adopt  an  absolute  prohibition  on  a 
hoard  making  an  affirmative  finding  that 
a  director  is  independent  solelv  on  the 
basis  that  the  director  or  any  oi  the 
director’s  affiliates  are  shareholders 
owning  more  than  some  s])ecified 
percentage  of  the  listed  company.  *■* 
Further,  as  stated  in  its  filing.  nVsE 
MKT  believes  that  its  existing  “bright- 
line’’  ind(!])endence  standarcls,  as  set 
forth  in  Section  8()3(A)(2)  of  the  Guide, 
are  sufficicmtly  broad  to  encompass  the 
tyjjes  of  relationshijis  which  would 
generally  he  material  to  a  director’s 
independence  for  Cx)mi)ensation 
Committee  service.-^  Additionally, 

Id. 

*  S(^i!  Notirii,  siiiJid  n()t(!  3. 

.SV.'c  Nolicd,  supra  iiotn  3.  TIk!  I'ollowiii};  iin;  llii; 
"hrif^lil-lino"  losis  siM  forth  in  .Soclion  K()3(A)(2);  (:i) 
A  (linjclor  who  i.s.  or  durin"  tho  past  ttina;  voars 
was.  oniploviut  t)v  ttio  (:om|)anv.  oltior  Itian  i)rior 
oniptoviiKMil  as  an  inloriin  oxiHailivi!  ofticor 
(|)rt)vi(li!(l  llu!  intoriin  tanptoynuiiit  did  not  tasl 
toiidor  Itian  ono  voar)  (Saa  (ioininontarv  .OS):  (ti)  a 
dinictor  wtio  a(:co|)ti;(t  or  lias  an  iinmodiato  lainilv 
inoinlior  wlio  accoptod  any  componsation  from  tlio 
company  in  excess  of  .SI 20.(100  during  any  period 
of  twelve  consecutive  monllis  williin  tlie  lliree  years 
jireceding  ttie  determination  of  independence,  other 
tlian  tlie  following:  (i)  Compensation  for  tioard  or 
hoard  f:ommitlee  service,  (ii)  compensation  jiaid  to 
an  immediate  family  memtier  wlio  is  an  employee 
(oilier  than  an  executive  officer)  of  tlie  companv. 

(iii)  com|)eii.satioii  received  for  former  service  as  an 
interim  executive  officer  (provided  tlie  interim 
employment  did  not  last  longer  than  one  year)  (.See 
(Commentary  .08).  or  (iv)  lienefits  under  a  tax- 
(pialified  retirement  plan,  or  non-discret ionary 
comiiensation;  (c)  a  director  wlio  is  an  immediate 
family  memtier  of  an  iiidividnal  wlio  is.  oral  any 
lime  during  tlie  past  tliree  years  was.  employed  tiv 
tlie  com|)any  as  an  executive  officer:  (d)  a  director 
wlio  is.  or  has  an  immediate  familv  memtier  wlio 
is.  a  iiartner  in.  or  a  controlling  sliareliolder  or  an 
executive  officer  of.  any  organization  to  wliicli  the 
comiiany  made,  or  from  wliicli  tlie  company 
received,  payments  (oilier  Ilian  ttiose  arising  solely 
from  investments  in  tlie  companv's  securities  or 
liavmenls  under  non-discretionarv  cliaritalile 
coniriliution  matcliing  programs)  tliat  exceed  .fyii  of 
tlie  organization's  consolidated  gross  revenues  for 
llial  year,  or  .S2()().()(l().  wtiicliever  is  more,  in  any 
of  tlie  most  recent  three  fi.scal  years:  (e)  a  director 
who  is,  or  lias  an  immediate  familv  memtier  wlio 
is,  em|)loved  as  an  executive  officer  of  another 
eiilitv  wtiere  at  any  time  during  tlie  most  recent 
lliree  fiscal  years  any  of  ttie  issuer's  executive 
officers  serve  on  tlie  compen.sation  committee  of 
sucli  oilier  entity:  or  (0  a  director  wtio  i.s.  or  lias 
an  imniediate  family  memlier  who  is.  a  e:urreiit 
partner  of  tlie  company's  outside  auditor,  or  was  a 
partner  or  employee  of  the  company's  outside 


NYSE  MKT  stated  that  Section 
8()3(A)(2)  already  retpiires  the  hoard  to 
consider  any  relationships  tliat  would 
interfere  with  the  director’s  exercise  of 
indeiiendent  judgment  in  carrying  out 
the  responsiliilities  of  a  director  that  are 
not  the  suliject  of  “hright-line”  tests. 
NYSE  MKT  believes  that  these 
reciuireinents  with  resjject  to  general 
director  independence,  when  combined 
with  the  specific  considerations 
retptired  by  jiroixised  Section  8().‘i(c)(l), 
repre.sent  an  approjiriate  .standard  for 
Gomjien.sation  Gommittee 
independence. 

NYSE  MKT  pro])o.se.s  a  cure  period  for 
a  failure  of  a  listed  company  to  meet  its 
Gompen.sation  Gommittee  comiJosition 
retpurements  for  independence.  Under 
the  provision,  if  a  listed  company  fails 
to  com})ly  with  the  Gompensation 
Gommittee  composition  requirements  in 
Sections  HO.'ila)  or,  if  aifidicahle  Section 
HO.'iJc),  because  a  member  of  the 
Gomjfensation  Gommittee  ceases  to  he 
independent  for  reasons  outside  the 
member’s  reasonable  control,  that 
person,  only  so  long  as  a  majority  of  the 
members  of  the  Gompens.ition 
Gommittee  continue  to  he  in(le])endent, 
may  remain  a  member  of  the 
(.ompensation  Gommittee  until  the 
earlier  of  the  next  annual  shareholders’ 
meeting  of  the  listed  company  or  one 
year  from  the  occurrence  of  the  event 
that  caii.sed  the  member  to  he  no  longer 
indeiiendtint.  The  proposed  rule  al.so 
requires  a  c()m});my  relying  on  this 
provision  to  jjrovide  notice  to  NYSE 
MKT  ])romptly.'*" 

NYSE  MKT  modified  the  suggested 
cure  period  language  contained  in  Rule 
l()G-l(aK3)  by  limiting  the  cure  period’s 
use  to  circumstances  where  the 
Gommittee  Gontinues  to  have  a  majority 
of  independent  directors,  as  NYSE  MK"! 
believes  this  would  ensure  that  the 
applicable  committee  could  not  take  an 
action  without  the  agreement  of  one  or 
more  independent  directors. 

NYSE  MKT’s  current  rules  relating  to 
Gomi)ensation  GommittetJS  include  an 
exception  that  allows  a  director  who  i.s 

iuiditur  will)  wurkud  uii  tliu  coiiipaiiv's  audit  at  aiiv 
liuui  during  any  uf  llio  past  lliruo  yuars. 

.S'f.’i;  Nolicu.  supra  nolo  3. 

"'Sue  id. 

Su(’  |ir(i|}ii.s(!d  .Suction  8().')({:)(2)  of  lliu  C.iiidu. 

.S'uu  id. 

''’St'u  Nolicu.  supra  nolu  3.  'I'liu  (ioniniission 
nolus  tliat  wliilu  NYSK  MK'I'  dous  not  providu  any 
iiuw  procudurus  for  an  issuur  to  liavu  an 
opportunitv  to  curu  anv  olliur  dufucis  willi  ruspuci 
to  its  proposud  coiiipuiisation  coininilluu 
ruipdruinunls.  curruni  NY.SK  MK'I'  rulus  providu 
issuurs  willi  an  opportunitv  to  curu  dufucis.  and 
a|)pual.  Iiuforu  tliuir  sucurilius  aru  dulislud  for  rulu 
violations.  .S'uu  NY.SK  MKT  l.islud  (ionipany  (iuidu. 
.Suctions  l()0;i-l()ll  (“Suspunsion  and  Uulisling 
I’rocudurus  l’rot:uduru  for  lluli.sling"). 


not  an  Independent  Dinjctor  to  he 
appointed  to  such  a  committee  under 
exce])tional  and  limited  circumstances, 
as  long  as  that  director  is  not  currently 
an  executive  officer,  an  employtte,  or  the 
family  member  of  ttn  executive  officer.-*" 
The  exception  a])plies,  however,  oidv  if 
the  connnitt(;e  is  compri.sed  of  at  least 
three  memhers  tmtl  the  hoard 
determines  that  the  individual’s 
memhershi])  on  the  committtu:  is 
retpiired  by  the  he.st  interests  of  the 
company  and  its  sharttholders.  *' 

NYSE  MKT  propo.ses  to  amend 
Section  HO.'iJh)  of  the  Guide  to  remove, 
except  for  smaller  reporting  companies, 
the  availability  of  this  excejition  for  a 
director  who  fails  the  current 
retiuirements  or  the  new  enhanced 
director  independence  requirements 
jiroposed  by  NYSE  MKT.-*^  In  effect, 
NYSE  MKT  propo.ses  to  retain  the 
exception  only  for  smaller  reijorting 
companies.  Under  the  exception,  a 
Gomjfensation  Gommittee  member  of  a 
smaller  reporting  company  may  not 
serve  longer  than  two  years  with  this 
exce])tion.  In  addition,  a  smaller 
reporting  company  relying  on  the 
exettption  must  make  certain  disclosures 
on  its  Web  site  or  in  its  jfroxy  statement 
regarding  the  nature  of  the  relatioii.ship 
and  the  rea.sons  for  the  determination.-*  * 

2.  Authority  of  Gommittees  To  Retain 
Gompensation  Advisers;  k’niiding;  and 
Independence  of  Gompen.sation 
Advisers 

In  its  proposed  rule  change.  NYSE 
MKT  proposes  to  fulfill  the 
retpurements  imposed  by  Rule  lOG- 
l(h)(2)-(4)  under  the  Act  concerning 
comiiensation  advisers  by  setting  forth 
tho.se  requirements  in  its  own  rules  and 
requiring  compensation  committees  to 
have  these  new  rights  and 
responsibilities.^^  Thus,  propo.sed 
vSection  8(),5(c)(3)(i)-(iii)  of  the  Guide 
proposes  to  adopt  the  retpurements  that 
NYSE  MKT  believes  are  retpiired  by 
Rule  10G-l(h)(2)-(3)  that:  (i)  The 
Gompen.sation  Gommittee  may,  in  its 
sole  discretion,  retain  or  obtain  the 
advice  of  a  compensation  consultant, 

"‘.See  curnnil  .Section  8l).')(li)  ot  tlio  (iiiido. 

' '  .See  id. 

|ii-(i|ioso(l  .Section  8l)5(li)  of  Itie  (Inide.  .As 
noted  lieiow.  sninller  re|ioi'ting  conipanies  are  not 
.sniiject  to  enliaiiced  director  independence 
reipiirenients. 

' '  .See  id.  .See  (dso  Notice,  supra  note  3. 

Knie  lOti-l  (li)(4)  does  not  include  tlie  word 
"independent  "  liefore  'legal  counsel"  and  r(X|uires 
an  independence  assessment  lor  any  legal  counsel 
to  a  coni|ien.sation  connnillee.  other  than  in-house 
counsel.  In  providing  (iomnienlarv  .O.'i  to  proposed 
.Section  H().">(c)(3)-(4).  !is  modified  by  .Ainendmenl 
No.  3.  NY.SK  MKT  provides  for  two  limited 
exceptions.  Si;o  infra  notes  .'i()-.')3  and 
accompanving  text. 


iiKlopondont  logal  counsol  or  othor 
advisor;  (ii)  tho  Coinponsation 
Conimittoo  shall  bo  diroctly  rosponsihlo 
tor  tho  .i|)i)oinfniont.  coniponsation  and 
ovorsif-ht  of  tho  work  of  any 
ooinponsation  consul tant.  indopondont 
oKai  connsol  or  othor  advisor  rotainod 

tiii  tT  ('Ominittoo;  and 

(iiij  tho  hstod  company  must  jirovido  lor 
appropnato  funding,  as  dotorininod  hv 
llio  l.oinjionsation  Connnittoo.  for 
payinont  of  roasonahlo  coniponsation  to 
a  coinjionsation  consultant, 
indopondont  logal  connsol  or  anv  otiu'r 
advisor  rotainod  by  tho  Coniponsation 
(-oinniittoo.-a* 

ProjKisod  Soction  804(c)(4)  of  tho 
Cnido,  as  ainondod,  also  sots  forth 
explicitly,  in  accordanco  with  Rnlo 
liK—l,  that  tho  Coniponsation 
pHiimittoo  may  soloct.  or  rocoivo  advico 
troni.  a  coniponsation  consnltant.  looal 
(.;fmnsol  or  othor  advisor  to  tho 
Comjionsation  Coimnittoo,  othor  than 
iii-honso  logal  connsol.  onlv  aftor  taking 
ijdo  considoration  all  fac;tors  rolovant  to 
lliat  poison  s  indopondonco  from 
nianagoinont.  inclnding  tho  followino 
SIX  factors  sot  forth  in  Rnlo  ” 

rogarding  indopondonco  assossmonts  of 
comjionsation  advisors.^" 

Tho  .six  factors,  which  aro  sot  forth  in 
nill  111  tho  projiosod  rnlo.  aro  (i)  tho 
Jirovision  of  othor  .sorvicos  to  tho  listed 
coni|)any  by  tho  jiorson  that  onijilovs  tho 
(.oin|)onsation  consnltant,  logal  coiinsol 
or  othor  advisor;  (ii)  tho  ainonnt  of  loos 
nicoivod  from  tho  listed  comjianv  hv  tho 
person  that  omjiloys  tho  coni|)onsation  ! 
(.(insnltant,  logal  connsol  or  othor  , 

advi.sor,  as  a  jiorcontago  of  tho  total 
rovonno  of  tho  jiorson  that  omjilovs  tho  ^ 
(•onijionsation  consnltant,  logal  connsid  * 

or  other  advisor;  (iii)  the  jiolicios  and  ! 
procodnros  of  tho  jiorson  that  oinjilovs 
tile  compon.sation  consnltant,  lo»al  '  * 

fjonnsol  or  othor  advi.sor  that  are"  ' 

do.signod  to  jirovont  conflicts  of  interest  • 
livj  any  linsinoss  or  jiorsonal 
rolation.shiji  of  tho  coniponsation  ” 

consultant,  logal  connsol  or  othor 
adviser  with  a  momlior  of  the 
Coni|ionsation  Committee;  (v)  anv  .stock 
oi  tlio  listed  c(ini|ianv  owned  hv  tho  J"' 
eonijionsation  consnitant.  legal'  conn.sol  > 

or  othor  advi.sor;  and  (vi)  anv  linsinoss  ‘I' 
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or  iiorsonal  rolationsliiji  of  tho 
eonijionsation  consnltant,  logal  conn.sol 

^  ;;'*’‘^>;»lvi.sororlho,ior.s(inoni,iloving 

he  advisor  with  an  oxocntivo  officer  of 
llie  listed  coiiijianv.-*" 

A.s  jirojio.sod.  Soction  (c)(4)  of  th(‘ 

•I  (.indo  would  not  incindo  any  .sjiocific 
j,.  ‘‘‘old'onal  factors  for  considoration,  a.s 
N'i  SE  MKT  stated  that  it  lioliovos  tho 
list  inclndod  in  Rnlo  IOC-1  (h)(4)  is  vorv 
1  eomjirohonsivo  and  tho  jirojio.sod  listing 
standard  would  also  require  tho 
Comjion.sation  Coimnittoo  to  consider 
any  othor  factors  that  would  ho  rolovant 
to  tho  advisor’s  indojioiidonco  from 
inanagoniont.-’’' 

Rrojio.sod  Commontarv  .0.1  to 
projiosod  Soction  80.1  of  the  (hiido.  a.s 
I  •iiediliofl  by  Amondniont  No.  .'I,'"*** 
further  states  that,  a.s  jirovidod  in  Rnlo 
10C.-1,  a  Comjion.sation  Coimnittoo  is 
required  to  conduct  tho  indojioiidonco 
a.s.so.s.sniont  ontlinod  in  jiropo.sod 
Section  80.1(c)(4)  with  rosjioct  to  anv 
eonijion.sation  consultant,  logal  conii.si'l 
or  Othor  advi.sor  that  jirovidos  advico  to 
I  le  (.(mijionsation  Committoo.  othor 
Ihan  (i)  ni-hon.so  logal  conn.sol  and  (ii) 
any  comjionsation  consultant,  legal 
ooincsol  (irolhoradvi.sorwho.so  role  is 
following  activities  for 
which  no  disclosnro  would  lie  roqniivd 
under  Item  407(o)(:i)(iii)  of  Rognlation 
*S-K;  consnlting  on  any  liroad-lia.sod 
plan  that  does  not  discriniinato  in 
seojio.  toriiis,  or  oj, oration,  in  favor  of 
exocntivo  officers  or  directors  of  tho 
listed  conijiany,  and  that  is  available 
genoially  to  all  salaried  omjilovoos;  or 
providing  information  that  either  i.s  not  ' 

JHi.sfomizoil  for  a  jiarticular  comjianv  or  j 

ha  IS  customizod  based  on  jiaranio'ters 
that  aro  not  dovolopod  liy  the  ^ 

eomjionsalion  consultant,  and  about  ! 
which  the  comjion.sation  consultant 
does  not  jirovido  advico.r*:^  NYSE  MKT  f 
noted  that  this  .second  excojition  i.s  f, 

ha.sed  on  Item  407(o)(:j)(iii)  of 
Regulation  S-K,  which  jirovidos  a 
hniitotl  excojition  to  the  Commission’s 
reijniremont  for  a  registrant  to  di.scloso  i: 
any  ro|(;  „f  comjion.sation  advisors  in  "> 
determining  or  recommending  tho  ■*“ 


Inm.  lluinorl''  'loriveci 

irom  Kuli,  10(^1 .  staling  that  nothing  in  Dm  mlc 
iiiiy  iKi  .:onsli  uo<l:  (A)  To  ro(,niro  Dm Coinimnsalioi, 

-  .ninn  ,m  to  nnplonmnl  or  a..l  (.■onsisInnDv  ivilh 
Dm.  a(l\  i(,(!  or  nMxjinnmndalion.s  ol  Dm 
coniimnsalion  consnltant.  in<lc|mn(lcnl  l.-.al 
couiiM!  or  oDmr  arh  iscr  to  Dm  Coniimn.saDon 
-n.nnll,Hi:  or  (H,  i,.  aD.K:l  Dm  al.ilil'v  or  ohiigalion 
ol  Du.  (.oinimnsalion  Connnillim  to  o.xcrcisc  its  own 
l>Mlgnmnl  n.  Inifllinmni  ol  Dm  .Imios  of  Du- 
t-oinimnsalion  (.oininilKm.  .Sc.-Connimnlarv  (14  to 
■Suction  «(r,(c)  ol  llm  (Jui,!.!. 

■"'.SVm  Nolicn.  su/mi  nolo  ;i. 

^’’.SVmKiilo  l(K;-i(h)(4) 


Sro  also  Knio  1  (IC-i  (h)(4)(i)-(vi). 
■*'‘,S'ooNolico,  .sn/ur/  nolo  ;i. 

•".Voc..sn,i,o  nolo  «.  NY.St;  .VIKT's  i.ronosal  as 
Mil)inillo,l  originally  only  conlaiimd  an  oxco plion 
or  in-houso  logal  connsol.  As  do.scrihod  l.ohlw.  Dm 

Ir ^  I'ro'ifl- 

. . 

■•likZzr'"' . . .  “ “»•’ 

in  mu  ^1  ho  m'’*'  No-  (iiiimnding. 

. . 


tinidniit  (ir  Idriii  (if  a  registrant’s 
.  excicntivo  and  diroetdr  t;dmjion.satidn.''>-i 

‘Soctidll 

HO.i  df  tho  Cnido.  a.s  iiKidifiod  liv 
Amondniont  Nd.  :i,  alsd  clarifies  that 
Udlhing  in  the  rule  nujuiros  a 
cunijioii.satidii  cdnsultant.  logal  cdini.sol 
or  dthor  cdinjion.satidii  advi.sor  td  ho 
mdojiondont.  (inly  that  tho 
,  C(imjion.sati(m  Cdinmitteo  cdiisidor  tho 
,  enumoratod  indoiiondoiico  faetdrs  liol'dio 
■selecting  nr  receiving  advico  fniin  a 
r.onijionsatidii  advi.sor. '‘••i  It  further 
clarifies  that  Cdinjion.satidii  Cdinmittoos 
ui.iy  select  (ir  rocoivo  advico  frdin  anv 
cdmjion.satidn  advi.sor  they  jirofor, 
including  (inos  that  aro  luit 
indojiondont.  after  Cdiisidoring  the  six 
indejiondonco  faetdrs  sot  forth  in 
Soctidii  80.1(c)(4)(i)-(vi). •'■>■'■>  The 
Exchange  clarified  that,  while  the 
fAimpon.satidn  Cdinmitteo  i.s  required  td 
consider  the  indejiondonco  (if 
(.^omjionsatidii  advisors,  tho 
Cdinjionsatidn  Cdinmittoo  i.s  luit 
preclmhid  fidin  selecting  nr  receiving 
advico  fi’diii  Cdinjionsatidn  advi.sors  that 
aro  iidt  indojiondont. -s'i 

T  Ajijilicatidii  td  .Smaller  Rojidi  tino 
Cdinjianios 

Rule  inclndos  an  exomjitidn  f(ir 

smaller  rojidrlnig  cdinjianios  fniin  all 
the  riKjnironionts  inclndod  within  tho 
I'ulo.  with  this  Rule  lOC-1 

pnivisKin.  NYSE  MKT,  a.s  a  general 
"latter,  jiidjinsos  that  a  smaller  ropdi  linu 
cdinjiany,  as  dofinod  in  Rnlo  12li-2  -'’*' 
under  the  Act  (hereinafter,  a  “Smaller 
Rejidi-ting  Cdinjiany’’).  nut  he  sulijoct  td 
tlie  now  roqniromonts  sot  birth  in  its 
pnijid.sal  sjiocifically  Id  cdmjilv  with 
Rule  lOC.-i.-sii  Thus,  NYSE  MKT 
Jirdjid.sos  iidt  td  require  Smaller 
Repdrting  Cdinjianios  bi  cmiijilv  with 
either  tho  enhanced  indopomloiico 
standards  bir  momliors  of  Cdmjion.satidn 
Cdinmittoos  relating  td  cdinjionsatdrv 
fee.s  and  affihatidn  or  the  cdinjion.sat'ion 
aitvisor  indojioiidonco  cdiisidoratidns.'*" 


Nf-  ■'!■  sa/m,  nolo  «;  .s,-,..  also 
7  U  li  2i.l.4(17(o)(:i)(iii).  Thu  l-;.xc:l,a„g„  Imliovc's 
Mil  Its  piop„s„(l  (;x(.-(,p|i(,„  i,K|,,p,,„(|„IUC 

iXsT"  N‘'l>l>ropriHlol,M!:ausM  Ihu 

l,\  M  S  ol  .s<,ivu:o.s  o,X(.-op|,.(l  ,|„  „o|  rai.s,.  ,;„„rii,.|  .g 
"D'-n!.sl  ,;cnu:<,m.s,  and  notoD  that  this  is  tho  same 
..a.MMi  |,„  which  Dm  Coinini.ssion  oxcludcl  Iho.sc 

lium4(17;i;!hlI(m)'o|^ 

^  ■'  Saa  l-.xhihil  .5  In  Anmndiimnl  No.  a.  supra  not,, 
Saa  ill. 

■•'•San  Anmndnmiil  No.  3.  supra  note  a 

KiStnr''''''  """ 

""  17(;i--K  24(l.l2l)-2. 

•■■.SVm  iiropo.sod  .Soction  K(ll(h)  nl  iho  Cuido-  soo 
o/sopioposod  (.oinniontary  .01  l„  .Soction  80.S  ol  llm 

■Soo  supra  lo.xl  accompanying  nolos  30  and  4H. 
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NY.SF  MKT  jjrojioses  in  Section 
801  (h)  of  th(!  (Inide  that  Smaller 
R(!])ortin<>  Companies  an;  not  iHjqnired  to 
comply  with  Section  8().')(c)(1 ) 
concerning  the  additional  indej)en(lence 
factors  for  memhers  serving  on  the 
(Compensation  (Committee.'*'  A  Smaller 
Reporting  (Company  will  he  required  to 
comj)ly  with  ])ro])ose(l  Section  8()5(c)(3) 
of  the  Guide  regarding  the  recpunnnents 
concerning  the  (Com])ensation 
(Committ(!e’s  authority,  responsihility 
and  funding  of  coinjicmsation 
advisers.'*^  However,  NYSE  MKT 
pro])o.ses  an  exception  from  the 
propo.sed  Section  8()5(c)(4)  that  would 
otherwi.se  recjnire  the  Smaller  Re]K)rting 
(Comj)any’s  (Com]Kinsation  Gommittee  to 
consider  indeijendence  factors  before 
.selecting  such  advisers.'*-*  Finally,  as 
not{!d  above,  NYSE  MK'F  proj)o.ses  to 
amend  Section  80.'5(h)  of  the  Guide  to 
clarify  that  only  Smaller  Re])orting 
Gompanies  will  Ik;  eligible  to  continue 
to  avail  themselves  of  the  ability  of  the 
hoard,  under  excejitional  and  limited 
circumstances,  to  aj)jK)int  a  non- 
indej)endent  director  to  the 
(Comi)ensation  Gommittee. 

4.  Exemj)tions 

NYSE  MKT  proposes  its  existing 
exemptions  from  the  Exchange’s 
compensation-related  listing  rules 
currently  in  j)lace,  which  are  set  forth  in 
S(;ction  8{)1(a)-(d)  and  (g)  of  the  (Cuide, 
a])i)ly  also  to  the  new  nuiuirements  of 
the  projjosed  rule  change  and  thereby 
will  continue  to  j)rovide  a  general 
exemi)tion  from  all  of  the  Gom])ensation 
Gommittee  recpiirements  of  Section  HO.'j 
of  the  Guide.'*-*  These  include 
exemptions  to  the  following  i.ssuers:  (a) 
Any  li.sted  company  of  which  over  .50% 
of  the  voting  power  is  held  by  an 
individual,  grouj)  or  another  company 
(in  other  words,  a  controlled  company): 

(h)  limited  ]Dartnershi]xs  and  conqjanies 
in  hankriqjtcy;  (c)  asset  hacked  and 
other  passive  business  organizations 
(such  as  royalty  trusts)  or  derivatives 
and  sj)eciai  purpo.se  securities:  (d) 
closed-end  and  o])en-end  management 
investment  conqianies  nigistered  under 
the  Investment  Gom])any  Act  of  1040: 
and  (g)  companies  listing  only  jireferred 
or  debt  set:urities.'*^’  NY.SE  MKT  states 
that  the.se  categories  of  issuers  tvi)icallv: 

(i)  An;  externally  managed  and  do  not 


S(u-  Notice.  siii>ni  iiol(!  ,'i. 

Soo  id. 

'•  *  .S'cc  Notice.  siii>m  noti;  :t. 

St!(f  id.  Ill  iidtlition.  such  exempt  compiinies 
would  also  thereby  he  exempt  from  the  enhanced 
inde|>endence  re(|uirements  for  Compensation 
Committee  com|)osition  described  in  proposed 
.Section  K().'t(A)(:i)  (d  the  Cuide. 

.S’ee  cairrent  .Sections  H()l(a)-(d)  and  (g)  of  the 
Cuide. 


dintctly  em|)loy  executives:  (ii)  do  not 
by  their  nature  have  emj)loyee.s:  or  (iii) 
have  executive  compensation  poliev  .s(;t 
by  a  body  other  than  the  hoard.'*'*  In 
light  of  these  .structural  rea.sons  whv 
these  categories  of  issiutrs  generallv  do 
not  have  i:ompensatiou  committees,  the 
Exchange  helittves  that  it  would  he  a 
siguificaiit  and  unnecessarily 
burdensome  altenition  in  their 
governtmee  .structures  to  retjuire  them  to 
comply  with  the  ])ropo.sed  new 
r(;(juirement.s  and  that  it  is  apj)ropriate 
to  grant  them  an  exem])tion.'*^ 

Goncerning  foreign  private  issuers,'*'* 
NY.SE  MKT’s  current  rules  in  .Section 
lit)  of  the  (hiide  permit  any  such  issuer 
to  tq)ply  for  an  exemption  from  existing 
Gom))ensation  Gommittee  re(|uirements. 
NY.SE  MKT  projjoses  that  this 
allowance  continue  to  ajjjily,  generally, 
to  the  Exchange’s  Gompen.sation 
Gommittee  reepurements  to  foreign 
])rivale  issuers  that  seek  exemption  on 
the  basis  that  they  follow  home  countrv 
])ractice.'*** 

NY.SE  MKT  notes  that  .S(;ction  110 
will  continue  to  r(;(|uire  foreign  private 
issuers  to  di.sclo.se  any  significant  wavs 
in  which  their  corporate  governance 
])ractic(;.s  differ  from  those  followed  by 
domestic  companies  under  NY.SE  MK'P 
listing  standards  in  their  annual 
re])ort.^*’  As  NY.SE  MKT  uo  longer 
re(|uin;.s  conq)anie.s  to  distribute  annual 
r(;j)ort.s,  exce])t  for  its  reiiuirements  in 
Section  010  with  respect  to  the  Web  site 
jjosting  and  di.strihution  of  annual 
reports  filed  with  the  SEG,  NY.SE  MK'F 
])roj)o.se.s  to  modify  Section  110  to 
provide  that  a  company  must  either 
include  this  di.sclosure  on  its  Web  site 
or  in  its  annual  report  it  is  required  to 
file  with  the  SEG.  NY.SE  MKT  does  not 
pro])ose  to  add  any  additional 
reciuirements  to  the  disclosure 
niquirement  aj)plical)le  to  foreign 
private  i.ssuers.  and  argues  that  the 
exidanation  comj)anies  would  likely 
provide  for  not  having  an  independent 
compen.sation  committee  would  simply 
he  that  they  wen;  not  re()uir(;d  to  do  so 
by  home  countrv  law.’’* 


.SV.'i.'  Notice!,  supra  iiol<!  '.i. 

Saa  id. 

'■“Unelcr  NY.Sh  MKT's  listing  riihis.  th(!  I(!i-m 
“foniign  privHio  issu(!|-"  iisexi  in  .Seiclion  1 10  of  llic 
Cnidi!  is  (hifiiKid  by  .Sl-Xl's  definition  of  foi-(!ign 
private  issii(!i- .s(!t  onl  in  Kulo  :il)-4(c)  (17  CI'K 
240.:il>-4).  .Soclion  1 10  of  thi!  Cnido:  .«■(■  (dsa 
Notice!,  se/p/e/  ne)te!  :i.  I'he!  preipeesiel  alse)  aelels 
litngiuige!  te)  edierifv  that  the!  e!xe!inptie)n  is  neet 
iivailiihle!  tei  <■  leiroign-haseMl  issiie!i-  theit  is  neit  a 
le)|-e!ign  private!  i,ssne!r.  as  ele!fine!el  in  Knie!  ah— l(e:) 
unele!!-  the!  Ae:t. 

‘■'‘.S’e'e!  Ne)tie:e!.  supra  neete!  ,'1. 

'".S'e’f?  id.  .See!  also  .Senaieni  1 10  eif  the!  Cieiele!.  A 
fe)re!ign  priv.ite!  i.ssne!!-  niiiy  pren  iele!  this  elisdeesnre! 
oithe!!-  e)n  its  Weih  site!  anei/eir  in  its  iinneiiil  re!pe)rt 
as  elistrihnleul  te)  shareeheeleleers  in  the!  llnite!el  .States. 

Sac  Ne)tie:e!.  supra  neele!  a. 


5.  Transition  to  the  New  Rules  for 
Gomiianies  Li.sted  as  of  the  Eff(;ctive 
Date 

The  propo.sed  rule  change  jirovides 
that  certain  of  the  new  reejuirements  for 
li.sted  camipanies  will  he  effective  on 
)uly  1, 2013  and  others  will  ht;  effective 
after  that  date."^  .Specifically,  NY.SE 
MKT  proposes  to  amend  .Section 
8()5(c)(5)  to  provide  transition  periods 
by  which  li.sted  companies  would  he 
re(|uir(;d  to  comjily  with  the  new 
.Section  8()5(c)(l)  Gomjiensation 
Gommittee  director  independence 
standards.  l*ursuant  to  the  jiroposal, 
li.sted  conqianies  would  have  until  the 
earlier  of  their  fir.st  annual  meeting  after 
January  15.  2014,  or  October  31. 2014, 
to  i:omply  with  the  new  standards  for 
Gompensation  C’ommittee  director 
indejjendence.  Existing  (kimpensation 
Gommittee  indejjendence  standards 
would  continue  to  apply  pending  the 
transition  to  the  new  indejiendence 
standards.  NY.SE  MKT  pro]jo.se.s  that  all 
other  proposed  sections  of  the  ])roj)osal 
would  become  effective  on  July  1,  2013 
for  purposes  of  compliance  hv  currentlv 
li.sted  i.ssuers  that  are  not  otherwi.se 
exempted.  On  July  1. 2013,  such  is.su(;r.s 
will  h(;  re(|uired  to  comply  with  the 
provisions  relating  to  the  authoritv  of  a 
Gompen.sation  Gommittee  to  retain 
compen.sation  consultants,  legal 
counsel,  and  other  compensation 
advisers,  the  authority  to  fund  such 
advisers:  and  the  responsihility  of  the 
committee  to  ct)n.sider  independence 
factors  before  .selecting  or  receiving 
advice  from  such  advi.sers. 

(i.  Gom])liance  .Schedules:  IPOs: 
Gompanies  That  Lo.se  their  Exemptions: 
(k)mpanie.s  Transferring  From  Otlier 
Markets 

NY.SE  MKT’s  existing  rules  permit 
certain  companies  listing  on  the 
Exchange  to  j)hase-in  compliance  with 
all  of  the  Exchange’s  applicable 
independence  requirements  for 
Gompen.sation  Gommitteiis  after  the  date; 
that  the  companv’s  .securities  fir.st  trade 
on  NY.SE  MKT. 7-*  NY.SE  MKT  proposes 
to  j)reserve  its  current  compliance; 
j)eriod.s  for  those  categories  of  issuers 
with  re.sp(;ct  to  the  enhanced 
iude])endeuce  .standard  for  directors 
serving  on  the  Gompen.sation 


Din  ing  thi!  Iransition  pnriod.s  (l(!S(:i-ih(!(l  h(!r(!in. 
nxi.sling  C()in|)(!nsali()n  Coiinniltni!  in(l(!|)t!n(lf!n(:(! 
standards  would  conlinni!  to  apply  p(!nding  Iho 
transilion  to  tho  now  indopondi!n(:(!  standards.  I'ho 
Kxiliango  holiovos  that  its  prior  nso  ol  a  similar 
transition  iioriod  was  satisfactory  and  that  it  is 
riNisonahlo  to  follow  Iho  .saino  ap|)roa(:h  in 
connoclion  with  Iho  proposod  c:hang(!s  to  Iho 
Coinpiaisation  Cominilloo  indop(!iKi(!nco  standards. 

Sue  .Soclion  Kl)tl(a)  of  tho  Cnido  (“Kffoclivi! 
Dalos/Transi  lions"). 
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Comniitteo.  which  moans  that 
companies  listing  in  conjunction  witli 
their  initial  public  offerings  would 
continue  to  l)e  entitled  to  a  transition 
under  which  the  company  must  have: 

At  least  one  independent  memherthat 
meets  the  enhanced  standards 
(concerning  fees  niceived  hy  memhcjrs 
and  their  affiliations)  on  its 
com|)ensation  committee  hy  the  listing 
(late:  at  least  a  majority  of  independent 
meinhers  that  mijet  the  enhanced 
.standards  on  the  comjjcmsation 
committ(;e  within  90  days  ol  the  listing 
(late;  and  a  fidly  iiKhipendent 
compensation  committee  where  all 
memhers  meet  the  eidianced  standards 
within  one  year  of  the  listing  date.^"* 
Alt(nnatively.  compani(;.s  listing  in 
conjunction  with  their  ll’d  may  choo.se. 
instead,  not  to  (istahlish  a  formal 
comjiensation  committ(;e.  inst(ia(l 
reiving  upon  a  majority  ol  indepemhjiit 
(linjctors  to  discharge  the 
resp()nsil)iliti(;s."'’ 

('.()mpani(!S  that  (:(;ase  to  (pialify  as 
foreign  private  issuers  woidd  not  have 
a  transition  period  under  the  proposed 
nd(;.s. 

(;()mpani(;.s  listing  n|)()n  transf(;r  from 
another  mark(!t  with  a  snh.stantially 
similar  nupdrement  will  continue  to  h(! 
afforded  the  balance  of  any  grace  jjeriod 
aff()r(l(Hl  hy  the  other  mark(;t  under 
current  S(;ction  8()‘)(1))  ot  thefluide. 
(kanpanies  transferring  from  other 
markets  that  do  not  have  a  snh.stantially 
similar  r(!(jidr(;ment  woidd  have  one 
vear  from  the  date  of  listing  to  satisfy 
the  nupdrements  of  Section  HO.'i. 

For  a  coinjiany  that  was.  hut  has 
ceased  to  he.  a  Smaller  Rejiorting 
Company,  the  iirojiosed  ride  change,  as 
modified  by  Amendment  No.  3. 
establishes  a  compliance  schedule  based 
on  certain  dates  relating  to  the 
company’s  change  in  status. Pursuant 

Curriiiillv.  StHilion  SOitfii)  ol  llio  CuiiU;  also 
providos  llial  companios  oiniirfilii"  from  baiikruptoy 
and  companios  which  have  cisisod  to  lx;  controlled 
companies  an;  risjuired  to  mi!(!l  the  majority 
indep<!ndent  hoard  nspiirement  within  one  year. 
Further,  as  with  companies  listing  in  conjunction 
with  their  Il’Os.  such  companies  may  choose  not  to 
(!stahlish  a  compimsation  committee,  instead 
rel\  in}>  upon  a  majority  of  indepemhMit  directors  to 
discharjic  the  responsibilities  ol  the  committee.  As 
NY.SF;  MKT  propos(!s  no  changes  to  this  section, 
these  companies  would  continue  to  he  entithsl  to 
this  transition  period. 

.See  curnait  .S(s:lion  8l)!l(a)  ol  the  Cuide 
("Idlectivc!  Dates/Transitions"). 

'■•.See  proposed  .Sciction  8().^(c)(.t)  ol  theCuide 
(  Transition  I’eriod).  as  amendiHl.  In  the  proposal  as 
originallv  suhmitted.  the  compliance  schedule  was 
to  nspiire  compliance  with  the  enhanced  .stamlards 
for  dir(x:tor  in(ie|)end(!nce  six  months  after  the 
companv  ceastjs  to  he  a  Smaller  Reporting 
Companv.  hut  immediate  compliance  with  all  otlu!r 
nHpiirennmts.  In  Amendment  No.  :t.  NY.SFi  MKT 
states  that  while  the  revised  compliance  schedule 
is  dilferent  from  what  it  originally  proposed,  the 


to  Ruli!  12h-2  ttndor  tho  Act.  a  company 
tn.sts  it.s  statu.s  as  it  Smaller  R(;porting 
Companv  on  an  annual  basis  as  ol  the 
last  hnsiness  day  of  its  most  recently 
completed  second  fi.scal  (piarter  (the 
“Smaller  Reporting  (lompany 
Determination  Date”).  A  company  with 
a  iitihlic  float  of  S7.'j  million  or  more  as 
of  th(!  Smaller  Reporting  C()m])any 
Dtitermination  Date  will  cease  to  he  a 
Smaller  Reporting  (lompany  as  of  the 
beginning  of  the  fiscal  ye.tr  following 
the  Smaller  Rejiorting  (kmipany 
Detitrmination  Diite.  Under  NYSE 
MKT's  pr()|)osal,  the  day  of  this  change 
in  status  is  the  beginning  of  the 
compliance  period  (“Start  Date”).^^ 

Bv  six  months  from  the  Start  Date,  the 
company  will  he  reipdred  to  comply 
with  Section  8()5(c)(4)  of  the  Guide, 
which  sets  forth  the  provision  de.scrihed 
above  relating  to  the  reipiirement  that 
the  committee  consider  independence 
factors  before  selecting  compensation 
advi.sers.  Six  months  from  the  Start 
Date,  the  coinjiany  will  begin  to  comply 
with  the  additional  reipiirements  in 
Section  HO.Ilc)!!)  regarding  member 
independence  on  the  comjiensation 
committee.  Under  the  proposal,  as 
amended,  a  company  that  has  ceased  to 
he  a  Smaller  Rejiorting  Comjiany  will  he 
jiermitled  to  jihase  in  its  comjiliance 
with  the  enhanced  indejiiaidence 
reijinrements  for  comjiensation 
committee  memhers  (relating  to 
comjien.satorv  fees  and  affiliation)  as 
follows:  (i)  One  meinher  mn.st  satisfy  the 
reijnirements  hv  six  months  from  the 
Start  Date:  (ii)  a  majority  of  memhers 
mn.st  satisfy  the  reijnirements  hy  nine 
months  from  the  Start  Date;  and  (iii)  all 
memhers  must  satisfy  the  reijnirements 
hv  one  vear  from  the  Start  Date.^" 
Alternatively,  any  such  Smaller 
Rejiorting  Comjiany  that  does  not  have 
a  formal  comjiensation  committee  may 
comjily  with  the  transition  reijnirements 
with  resjiect  to  all  of  its  indejiendent 
directors  as  a  gronji. 

III.  (Aimments  on  the  Projiosed  Rule 
Change  and  NYSE  MKT’s  Response 

As  stated  previously,  the  Commission 
received  no  comments  on  the  NY.SE 

cinuiiuhul  viirsion  will  .tllow  conipiiuiu.s  .suHiciiiiit 
liiiu!  lo  adjust  to  thi!  (lilloiuiuais.  as  many 
(:(iinpani(!s  will  likuly  not  hocoiiU!  awaro  of  tIuMi' 
diaiigo  in  stiitus  until  significantly  aftor  tlx; 
d(!t(M'nnnation  dale  and  would  thoroloio  not  utili/.(! 
tho  transition  pt!riod  as  originally  proposod  to  bring 
thoinsolvos  into  coinplianco  with  tho  onhaniatd 
rt^(|uironionts,  and  that  such  companios  woidd  havo 
signillcant  difficulty  in  hocoining  compliant  within 
tho  transition  period  as  originally  proijosod. 

'^.S’oo  AmondmonI  No.  :t.  siipm  noto  8. 

'"Iluring  tho  coinplianco  schodulo.  a  company 
that  has  coasod  lo  ho  a  .Smallor  Koiiorling  Company 
will  ho  rixpiirod  to  conlinuo  lo  comply  with  tho 
rulos  |irovionsly  applicable  lo  it. 


MKT  PriijKisal.  lliiwever,  the 
C]()mmissi(in  received  a  tntal  of  eight 
comment  letters  on  the  NYSE^”  and 
NYSE  Area  jirojiosals.'*"  The 
Commission  is  treating  the  comment 
letters  snhinitted  on  the  NYSE  and 
NYSE  Area  filings,  for  which 
comjiaralile  letters  were  not  snlimitted 
on  the  NYSE  MKT  filing,  as  also  being 
ajijilicahle  to  the  NYSE  MKT  filing  since 
the  NYSE.  NYSE  Area  and  NYSE  MKT 
filings  address  the  same  substantive 
issues.  NYSE  Enronext,  Inc.,  on  hithalf 
of  NYSE  MKT,  akso  resjionds  to  the.se 
comment  letters  for  the  NYSE  MKT 
jiroposal."' 

Tnree  commenters  exjiressed  general 
snjijiort  for  the  jirojio.sal.  although  two 
lielievtul  that  it  needed  to  he  amended 
before  being  ajijiroved.'*-  Some 
commenters  snjiported  specific 
jirovisions  of  the  jirojiosal,*' ‘  some 
ojijio.sed  sjiecific  jirovisions, and  some 
sought  clarif  ication  of  certain  asjiects  of 
the  jirojiiisal."'’’  Some  commenters 
believed  that  the  jirojiosal  fell  .short  of 
meeting  the  reijnirements  of  Rule  lOC- 
1  and  believed  that  it  should  have  been 
more  stringent."'*  These  and  other 
comments,  as  well  as  NYSE  MKT’s 
resjionses  to  some  ol  the  comments  that 
raised  issues  with  the  jirojio.sal.  are 
summarized  below. 

A.  Dafinilion  of  Indepanchnca 

1.  C.onsideration  ofDirector 
C.omjiensation 

Three  commenters  believed  that  the 
jirojio.sal  falls  short  of  the  reijnirements 
of  Rule  lOC-1 ,  which,  in  their  view, 
requires  that  fees  jiaid  to  a  director  for 
service  on  the  comjiany’s  hoard  also  he 
considered. "7  Two  of  these  commenters, 

.S’cc  sii/mi  noli!  .S. 

.S'f!i!  id. 

Sov  siiimi  nolo  (i.  NY.SF:  linronoxl.  Inc.'s 
rosponso  addrossos  coininonls  rocoivod  on  both  tho 
NYSR  and  NYSF:  .Vre.a  pro))osals. 

«-  Soo  Amoripriso  Lollor.  which  snpporlod  tho 
proposal  hut  holiovod  that  cixiain  aspects  wore  not 
snffic.ionllv  clear  such  that  the  jiroposal  needed  lo 
he  ainend(!d  lo  provide  additional  clarity;  ICI  I.eller. 
which  urged  approval  of  the  proiiosal:  and 
Coriiorate  Secretaries  Letter,  which  generally 
supported  the  proiiosal.  hut  lielieved  that  certain  ol 
its  aspects  were  unneciissarily  hurdensoine  or  not 
sufficiently  clear  such  that  the  pro]iosal  needed  to 
he  amended  hiifore  being  approved  hy  the 
Coinmi.ssion. 

“'.S’ee  Hrown  Lelliii'.  Cll  Letter,  and  ICI  Ixitler. 

.S'ee  AF'L-CIO  Lellia'.  Brown  Letter,  and  Wilson 
.Sonsini  Ixitler.  .S’cx!  o/.so  Cll  Letter,  which  staled  that 
it  believed  that  sjiecific  aspects  of  the  NYSFi  Area 
proposal  were  lacking. 

'*■’  .See  Anuiriprise  Letter  and  Corporate 
.Secretaries  Letter. 

'"•.See  AF'L-CIO  Letter.  Brown  Letter.  Cill  Liitler. 
and  Teamsters  Lellix. 

”^.S(.‘e  Brown  Letter.  AF’L-CIO  Letter,  and 
Teamsters  l,i!ller.  As  noted  above,  the  comment 
letters  reler  specifically  lo  NY.SFi.  but  ajiiily  e(|ually 
lo  the  NYSF:  MKT  proposal. 
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aft(!r  noting  that  the  pro])o.sal  did  not 
recjiiire  hoards  of  directors  to  also 
consider  the  compensation  ])aid  to  the 
directors  for  their  service  on  the  hoard 
in  determining  the  independence  of 
directors  .serving  on  the  com])ensation 
committee,  argued  that  the  propo.sal 
falls  short  of  tlu;  recpiirements  of  Rule 
1()(;-1,  which,  in  their  view,  re{|nires 
that  fees  paid  to  a  director  for  service  on 
the  com])any’s  hoard  also  he 
considered."**  The  other  commenter 
argued  that  the  language  of  Section  IOC 
of  the  Act  itsedf.  as  well  as  its  legislative 
history,  indicates  Congress’s  intent  that 
such  fees  he  considered."*'  These 
commenters  believed  that  com])en.sation 
for  hoard  service  can  result  in  “the 
impairment  of  indejjendence  as  a  result 
of  excessive  fees,’’*"’  hecau.se  “[liligh 
director  fees  relative  to  other  sources  of 
income  can  c:ompromise  director 
objectivity,” *”  and  “Ihjighly  paid 
directors  also  may  he  inclined  to 
a])prov(;  large:  executive  pay 
packages.”**^  One  of  these  commenters 
l)elieved  that  the  reeiuirement  of  Section 
lOC;  of  the  Act  and  Rule  lOC-l  to 
consider  the  source  of  compensation  of 
a  directeer  goes  further,  anil  applies  to  all 
types  of  compen.sation  that  a  director 
may  receive,  including  compen.sation 
j)aid  by  any  person,  including  non- 
issuers.*'" 

In  its  resjjonse  to  comments,  NYSE 
MKT  stated  that,  as  all  non-management 
directors  of  a  listed  comi)any  are  eligible 
to  receive  the  same  fees  for  service  as  a 
director  or  hoard  committee  inemher, 
NYSE  MKT  does  not  believe  that  it  is 
likely  that  director  comj)en.sation  would 
he  a  relevant  consideration  for 
comjiensation  committee 
indejjendence.*'**  NYSE  MKT  noted  that, 
however,  the  propo.sed  rules  require  the 
hoard  to  consider  all  relevant  factors  in 
making  compen.sation  committee 
independence  determinations.*’*' 
Therefore,  NYSE  MKT  believed  that,  to 
the  extent  that  excessive  hoard 
comjiensation  might  affect  a  director’s 
independence,  the  jiroposed  rules 
would  require  the  hoard  to  consider  that 
factor  in  its  determination.*’" 

Scr  AKL-CIO  l.oltor  and  Ti!anisl(!rs  l.ottor. 
Holing  llial  Knio  ri!(|uii'(!s  llin  oxchansins  to 

considor  a  diniclor'.s  ".soiirco  olCoinpon.sation."  and 
arguing  that  this  ))lnas(!  includns  diroctor  loos. 

Salt  lii'own  I.(itt(!r. 

""  Id. 

Snr  Ah’l.-ldO  Loittir  and  'I'lsimstors  l,(!ttc!r. 

Id. 

Siu;  drown  Lt^ttor. 

Sen  NY.Sl'i  Kosponso  L(!ttor. 

See  id. 

See  id. 


2.  Personal  or  Ifiisiness  Relationships 
Between  Directors  and  (Officers 

Some  commenters  believed  that  the 
])ropo.sed  rules  should  ex])licitly  require 
the  hoard  of  a  listed  company,  when 
considering  affiliations  of  a  director  in 
determining  eligibility  for  conqjensation 
committee  memhership,  to  consider 
])ersonal  or  business  relationships 
between  the  director  and  the  companv’s 
executive  officers.*’^  As  expres.sed  hv 
two  of  these  commenters,  “too  many 
cor])orate  directors  have  significant 
personal,  financial  or  business  ties  to 
the  senior  executives  that  they  are 
responsible  for  compensating.”*’" 

Some  commenters  believed  that 
related  jiarty  transactions  should 
explicitly  he  included  as  a  relevant 
factor  in  determining  independence  for 
members  of  compensation 
committees.*’*’  The  additional 
requirements  suggested  by  commenters 
also  included,  for  example, 
disqualification  of  a  director  from 
memhership  on  the  comj)en.sation 
committee  if  an  immediate  family 
member  of  the  director  received 
conqjensation  in  exce.ss  of  .$120, ()()()  a 
year  from  the  company  even  if  that 
familv  memher  was  not  an  executive 
officer  of  the  company;  or  if  the 
director  has,  or  in  the  past  five  years  has 
had,  a  personal  contract  with  the 
com])anv,  with  an  executive  officer  of 
the  comj)anv,  or  with  anv  affiliate  of  the 
com|)any. 

(hie  commenter  acknowledged  that 
the  propo.sal  would  require 
consideration  of  all  factors  specifically 
relevant  to  determining  whether  a 
director  has  a  relationshiji  which  is 
material  to  that  director’s  ability  to  be 
independent  from  management,  lint 
argued  that  such  requirement  is  not 
sidficient  to  ensure  that  hoards  weigh 

.S'«?  AF''L-(;iO  Lnltor,  Brown  Lollin'.  (11  Lollor. 
anti  Toainslors  Lollor.  As  noloil  abovo.  Iho  oonnnoni 
lollors  rotor  s])o(:ifii:all\'  lo  NY.SE  and  NY.SL  .Area. 
Inil  apply  otinallv  lo  llio  NY.SL  MKT  pro))osal. 

AFL-(;i()  Lollor  and  Toainslors  l.ollor. 

"■‘.S’oo  ALL-(10  Lollor  and  Toainslors  Lollor.  As 
nolod  abovo.  Ilio  coininoni  lollors  rotor  spooiticallv 
lo  NY.SL.  bill  apply  oipiallv  lo  Ibo  .NYSL  MKT 
proposal. 

'"".S’oo  id.  NY.SL  MKT's  dotinilion  ot  lndo|)ondonl 
lliroclor  alroadv  di.s(|iialitios  a  diroclor  troin 
inoinborsbip  on  llio  ooinpon.salion  coininilloo  itan 
iininodialo  tainily  inoinbor  ot  Ibo  diroolor  rocoivos 
in  oxcoss  ot.S12().()0l)  troin  Ibo  company  or  was  an 
oxocniivo  otticor  ot  Iho  I'.oinpany. 

.S'oodI  Lollor.  Tiio  coinmonlor  acknowlodgod. 
Iiowovor.  Ibal  NY.SL  Area's  oxisling  diroclor 
roipiiroinonls  iinplicillv  roipiiro  Ibis  considoralion. 
bill  similarly  rocommondod  Ibal  Ibo  im|>orlanco  ot 
Ibo  taclor  roi|iiiro.s  il  booxplicil  in  Iho  proposal. 
Onisido  Ibo  scopo  otiliis  propo.sal.  Ibo  coinmonlor 
also  siiggoslod  NY.SL  Area  considor.  al  .somo  tiiluro 
dalo.  dovoloping  a  nioro  comprobonsivo  and  robusi 
dotinilion  ot  indopondoni  diroclors  Ibal  could  bo 
ap|)licablo  lo  all  board  commilloos  and  providod  a 
pro|)osod  dotinilion  tor  NY.SL  Area's  considoralion. 


personal  or  business  relationshijis 
between  directors  and  executive 
officers."’-  In  siqiport,  the  commenter 
argued  that:  (1)  Such  relationships  were 
not  technically  with  the  “listed 
comiiany”  and  therefore  would  at  least 
create  confusion  as  to  whether  it  should 
he  considered;  (2)  the  omi.ssion  of  an 
explicit  reference  to  this  relationship 
was  inconsistent  with  other  ap|)roache.s 
taken  in  the  jiroposal  that  made 
reference  to  certain  other  relationshijis; 
and  (3)  legislative  history  makes  it  clear 
that  (Congress  exjiected  these 
relationshijis  to  he  exjilicitly  considered 
in  determining  director 
indejiendence. 

In  resjion.se.  NYSE  MKT  noted  that 
the  existing  independence  standards  of 
NYSE  MKT  require  the  hoard  to  make 
an  affirmative  determination  that  there 
is  no  material  relationshiji  between  the 
director  and  the  company  which  would 
affect  the  director’s  indejiendence.  "’■* 
NY.SE  MKT  further  .stated  that 
commentarv  to  .Section  303A. 02(a)  of 
the  NYSE  Li.sted  Comjiany  Manual 
exjilicitly  notes  with  resjiect  to  the 
hoard’s  affirmative  determination  of  a 
director’s  indejiendence  that  the 
concern  is  indejiendence  from 
management,  and  NY.SE  MKT  and 
NY.SE  Area  have  always  interjireted 
their  resjiective  director  indejiendence 
reijuirements  in  the  .same  wav."’*' 
ConsiKjnently,  NY.SE  MKT  stated  that  it 
did  not  believe  that  any  further 
clarification  of  this  requirement  is 
necessarv. 

As  to  a  reijuirement  to  consider 
related  jiarty  transactions.  NY.SE  MKT 
resjionded  that  it  believes  that  this  is 
unnecessarv  as  the  existing  director 
indejiendence  standards  require  hoards 
to  consider  all  material  factors  relevant 
to  an  indejiendence  determination,  as 
do  the  sjiecific  comjiensation  committee 
indejiendence  requirements  of  the 
jiropo.sed  rules. 

3.  Sufficiency  of  Single  Factor  and 
Additional  (Aimments  on  Indejiendence 

Two  commenters  exjilicitly  .sought 
clarification  that  a  single  factor  can 
result  in  the  loss  of  indejiendence."’"  In 
its  resjionse  letter.  NY.SE  MKT 
confirmed  that  it  has  interjireted  the 

.Sec  Brown  Lollor.  As  nolod  abovo,  Ibo 
commoni  lollor  rotors  spocilioallv  lo  NY.SL.  bill 
applios  oipiallv  lo  Ibo  NY.SL  MKT  |)roposal. 

See  id. 

.S'oo  NY.SL  Kosponso  Lollor. 

See  id. 

""■See  id. 

'"^.S'oo  NY.SL  Kosponso  Lollor. 

"’“.S'oo  AFL-(:iO  Lollor  and  Toainslors  Lollor.  As 
nolod  abovo.  Ibo  coinmoni  lollors  rotor  spooilically 
lo  NY.SL.  bill  a))ply  oipiallv  lo  Ibo  NY.SL  MKT 
propo.sal. 
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exi.sting  general  board  independence 
standards  as  ])roviding  that  a  single 
relationship  conld  be  sufficiently 
material  that  it  would  render  a  director 
non-independent.  NYSE  MKT  stated  it 
was  m)t  aware  that  there  has  betm  any 
confusion  with  respecl  to  this 
interpretation."’-'  {lonseciuently,  NYSE 
MKT  did  not  believe  it  is  necessary  to 
include  in  the  proj)osed  rules  a 
.statement  that  a  single  factor  may  he 
sufficiently  material  to  render  a  director 
non-indej)endent.  as  this  is  clearly  the 
intention  of  the  rules  as  drafted.'"’ 

.Some  of  the  above  commenters 
ex])ressed  the  belief,  in  general,  that  tbe 
definition  of  an  independent  director 
should  be  more  narrowly  drawn,  that 
the  bright-line  te.sts  of  independence 
should  be  strengthened,  and  that  the 
standards  of  independence;  should  be 
uniform  for  all  committees  reepuring 
independent  directors. ' ' ' 

One  commenter  believed  that  the 
r(;(juirement  that  the  board  “mn.st 
consider  all  factors  specifically  relevant 
to  determining  whether  a  director  has  a 
relationship  to  the  listed  company 
which  is  material  to  that  director’s 
ahility  to  be  inde})endent  from 
management  in  connection  with  tbe 
duties  of  a  compensation  committee 
member”  was  vague  and  unneces.sary  in 
light  of  the  comprehensive  factors 
already  r(;(pured.'  In  responding  to 
this  commenter.  NYSE  MKT  disagreed, 
noting  that  the  recpiirement  to  consider 
all  material  relation.ships.  not  jn.st  those 
ennmerated.  was  es.sential.  as  it  is 
impossible  to  foresee  all  relationshij)s 
that  may  be  material.'  '•* 

B.  Comp(‘ns(ition  A(h’ist;r  IndHp^nciencH 
Fdctoi's 

'fhe  Commission  rec(;ived  letters  from 
four  commenters  relating  to  the 
provision  of  the  proposed  rule  change 
that  recpiires  a  compensation  committee 
to  take  into  consideration  the  factors  set 
forth  in  the  projjosal  in  the  selection  of 
a  compensation  consultant,  legal 
counsel,  or  other  adviser  to  the 
committee."-' 

NY.SK  Kosponw! 

.SV?c(;iI  Loiter.  .\FL-(;iO  LoIIit.  iiiul  TcNiinstors 
L((llor. 

.See Uorporalo  Scicrtit.irios  LoIUm'.  As  tuiI(!(1 
above,  llie  eoniiiuMit  lelliT  niters  specitiruillv  to 
NY.SK.  l)ul  applies  equally  to  the  NY.SK  MKT 
proposal. 

" '.See NY.SK  Response  Keller. 

"•*  .See  Ameri prise  Keller.  Wilson  .Sonsini  Ixiller. 
(;il  Keller,  and  Corporate  .Secretaries  Keller.  As 
noted  above,  tbe  coininent  letters  refer  specilicnily 
to  NY.SK  and  N'I’.SK  Area,  but  ajiplv  (Hpiallv  to  the 
NY.SK  MKT  proposal. 


1.  Additional  Factors  for  Considoration 

Out;  commontor  generally  supported 
the  projjo.sal’s  recpiirement  that  a  board 
consider  six  independence  factors 
before  engaging  an  adviser,  but  believed 
that  at  least  one  additional  factor  should 
be  considered;  “Whether  the 
compen.sation  committee  consultants, 
legal  counsel  or  other  advi.sers  recpiire 
that  their  clients  contractually  agree  to 
indemnify  or  limit  their  liability.”  ' 

Tbe  commenter  believed  that  such 
contractual  jirovisions,  which  the 
commenter  indicated  have  become 
standard  practice  for  manv  consultants, 
“raise  conilict  of  interest  red  flags”  that 
every  compiin.sation  committee  should 
consider  in  determining  the 
inde])endence  of  fhe  consultant."" 

In  resj)onse,  NY.SE  MKT  stated  that  it 
did  not  believe  that  this  is  an 
apj)roj)riate  addition  because  a 
relationshi})  would  affect  an  adviser’s 
independence  from  management  onlv  if 
it  gave  rise  to  a  concern  that  it  would 
subject  the  adviser  to  influence  by 
management."^  It  was  not  ap])arent  to 
NY.SE  MK'F  why  the  exi.stence  of 
contractual  indemnification  and 
limitation  of  liability  ])rovisions  would 
subject  an  adviser  to  any  influence  by 
management  and.  therefore;,  it  is  not 
clear  how  they  are  ri;levant  to  an 
indep(;ndence  determination.'  "*  NY.SE 
MKT  expre.ssed  no  view  on  the 
desirability  of  such  agreements.' '" 

2.  Non-Independent  (’.onsiiltants 

One  commenter  suggested  that, 
although  the  ])ortion  of  the  proposal 
which  relates  to  the  compen.sation 
committee’s  use  of  a  comj)en.sation 
consultant  was  thoughtfully  drafted  and 
accurately  reflects  the  substance  of  Rule 
100-1,  th(;re  was  a  possibility  that  a 
reader  may  not  properly  interjiret  the 
intended  meaning  of  proposed  .Section 
303A.().‘5(c)  of  the  NY.SE  Li.sted  Oomjjany 
Manual  concerning  the  u.se  of 
compensation  consultants,  legal  counsel 
and  advisers  that  are  not 
indejjendent.'-"  First,  the  commenter 
sugge.sted  the  u.se  of  the  example 
“independent  legal  coun.sel”  might  hi; 
read  to  recpiire  the  comjjensation 
committ(;e  to  only  use  independent 
l(;gal  counsi;!,  wh(;n  Rule  lOO.-l  would 
otherwise  permit  a  compensation 
connnifti;e  to  rciceive  advice  from  non- 
independent  counsel,  such  as  in-hoii.se 

’  .S’cc  C.ll  Kollcr.  As  iioUid  iibovc;.  Iht;  coninKinl 
lollor  niriirs  spiiciliciilly  lo  NY.SK  Aren,  bill  nppiios 
(upinllv  Id  Iht!  NY.SIO  MKT  proposnl. 

'"■.SddCII  Ixilliir. 

'  .See  NY.SK  Rospoiisi;  KdIIdi'. 

' .See  id. 

'  "*  St;(!  id. 

‘-"Sao  Aim;ri))nsi;  K(;llnr. 


counsel  or  outside  counsel  retained  by 
management.'-'  .Si;cond,  the  commenter 
sugge.sted  that  the  propo.sal  conld  be 
revised  to  emphasize  that  a 
compen.sation  committee  is  not 
re.s])onsible  for  advisers  retained  by 
management  or  other  ])arfies.'“'^  'rhird, 
the  commenter  snggci.sted  that  the; 

.section  addressing  the  funding  of 
consultants  should  he  reviscid  to  make 
ch;ar  that:  (a)  Retained  legal  coun.sel 
nc;ed  not  be  independent;  And  (b) 
exjjen.ses  of  an  adviser,  in  addition  to  its 
compen.sation,  would  also  be  provided 
for  by  the  i.ssuer.  Fourth,  the 
commenter  suggc;.sted  that  the  ])ropo.sal 
he  clarified  to  rcicpiire  a  comj)en.sation 
committee  to  take  into  account  the 
independence  rc;quirement.s  only  when 
sehicting  a  consultant  for  mattc;r.s  related 
to  executive  compensation,  rather  than 
for  consultants  .seh;ctt;d  to  assi.st  with 
any  other  rcisponsibilities  the  committcie 
may  have  in  addition  to  (;xc;cntive 
compensation. In  resi)onse,  NY.SE 
MKT  noted  that  Amendment  No.  3 
amended  the  proposed  rule  text  to 
])rovide  that:  (i)  Nothing  in  the  i)ropo.sed 
rules  riiquires  a  compen.sation 
consultant,  legal  counsel  or  other 
compensation  adviser  to  he 
independent,  only  that  the 
compensation  committee  consider  the 
ennmerated  independence  factors  before 
.seli;cting  a  com])ensation  advi.ser;  and 
(ii)  tbe  comj)en.sation  committee  may 
select  any  compensation  adviser  they 
l)refer  including  ones  that  are  not 
independent,  after  considering  the  six 
independence  factors  ontlimid  in  the 
proposed  rules."''’  In  addition,  NY.SE 
MKT  noted  that  Rule  l()C-l  and  the 
.SEC’s  adopting  release  refer  only  to 
compensation  advisers  generally 
without  carving  out  comj)en.sation 
advi.sers  retained  hy  the  compensation 
committee  with  respect  to  matters  other 
than  executive  compensation.""' 

One  commenter  believed  that  the 
pro]K)sed  rule  could  be  read  as  requiring 
a  com])en.sation  committee  to  consider 
the  indej)endi;nce  factors  set  forth  in 
Rule  lOC-l  when  selecting  any 
consultant  providing  advic;e  to  the 
conqiensation  committee,  including  any 
outside  legal  coun.sel  that  might  ])rovide 
legal  advice  to  a  comiiensation 
committee.'-^  The  commenter  argued 
that  outside  legal  coun.sel  often  provides 
advice  to  com])en.sation  committees  on 
matters  other  than  how  much  a 

'  - '  .SV'D  id. 

Srr  id. 

'  - '  Sen  id. 

'-■*  See  id.  See  (dsn  (lorpDralo  .Socnilario.s  KnIUa'. 

NY.St;  Riispoiiso  Kullar. 

'-'•Seeid. 

'-^.S’dd  Wilson  .Sonsini  Kollor. 
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(;onij)any  sliould  |3ay  an  executive.'-'* 

The  comnienter  suggested  it  would  not 
1)(5  “nec(!ssary  or  a  good  use  of  resources 
for  compensation  committees  to  review 
independence  factors  for  such  attorneys 
providing  advice  to  the  compen.sation 
committee.”  The  c:ommenter  stated 
that  no  other  rule  recjuires  a  hoard 
committee  to  consider  the 
independence  of  its  regular  legal 
counsel,'  *"  and  noted  that,  while  it  may, 
at  times,  he  appropriate  for  a  hoard  or 
a  committee  to  consider  inde])endence 
factors,  such  a  consideration  should  not 
hi!  made  part  of  a  listing  standard  that 
singles  out  the  compensation 
committee.'-*'  The  commenter  sugge.sted 
that  different  language  origlnallv 
jji'oposed  by  The  NASDAQ  Stock 
Market  LLC  rellected  a  more  balanced 
rule  that  only  required  the 
compensation  committee  to  consider  the 
independence  when  selecting 
independent  legal  counsel,  not  everv 
outside  attorney  that  jjrovides  advice  to 
the  compensation  committee. 

In  response,  NYSE  MKT  stated  that  it 
believes  that  its  jjroposal  is  dictated  hv 
Rule  10(1-1,  which  excludes  only  in- 
house  legal  counsel  from  the 
requirement  to  conduct  an 
inde])endence  analysis  with  res])ect  to 
any  legal  counsel  consulted  hv  the 
conqjensation  committee,  including  the 
comj)any’s  regular  securities  or  tax 
counsel.'  *"  N'\\SE  MKT  noted  that  the 
Rule  lOCl-l  Adopting  Release  provides 
that  ‘‘lt|he  exem])tion  of  in-house 
counsel  from  the  inde])endence  analysis 
will  not  affect  the  obligation  of  a 
compensation  committee  to  consider  the 
inde])endence  of  outside  legal  counsel 
or  compen.sation  con.sultants  or  other 
advisers  retained  by  management  or  by 
the  issuer.”  '"•* 

Another  commenter.  while  generally 
supporting  the  ])ro})osal.  maintained 
that  the  required  indej)ondence 
assessment  will  he  ‘‘time-consuming 
and  burdensome”  due  to  the  scope  of 
information  that  will  need  to  he 
gathered  in  order  to  conduct  the 
required  indejiendence  assessment.  '■'*'• 


id. 

'"'Uroid. 

' id. 

"'Sue  id. 

'  S(!(!  id.  'I'liii  Cdininission  notii.s  thnl  'I'lu! 

NA.SDAQ  .Sl()c:k  Markiil  has  siiico  r(!visi((i  its 
pi'oposcKi  riilo  laiiauago  and  addnd  coniinnntarv  that 
makes  edear  its  original  inteni  that  iIk! 
compensation  committee  ol  an  issuer  listed  on  'I'he 
NA.SDAQ  .Stock  Market  I.kC,.  ahsent  an  ex(mi|)lion. 
must  consid(!r  the  inde|)(!ndence  of  every  adviser, 
other  than  in-honse  legal  counsel,  that  |)rovides 
advice  to  the;  compensation  committee,  including 
non-inde|)(!ndent  legal  counsel.  Sna  .SK-NASDAQ- 
2(U2-1()!).  Amendment  No.  1. 

'  NY.Sli  Response  I.etler. 

'  Soo  id. 

.See  Corporate  .Secretaries  Letter. 


This  commontor  holiovod  that 
imcortainty  over  tho  .scope  of  the 
requirement  could  have  a 
counterproductive  effect  of  discouraging 
compen.sation  committees  from 
obtaining  the  advice  of  advi.sers  subject 
to  the  rule,  particularlv  in  situations 
where  iiuick  action  is  reipiired  of  the 
conqiensation  committee,  and  further 
identified  a  number  of  sjfecific  issues 
that  it  lielieved  NYSE  .should  address  to 
])rovide  greater  clarity  regarding  the 
standard.' "" 

In  respon.se,  NYSE  MKT  disagreed 
with  the  commenter,  arguing  that  it  was 
impossible  to  specifically  enumerate 
every  category  of  relationshij)  which 
might  he  material  to  a  compensation 
committee  adviser’s  independence.'"^ 
NYSE  MKT  believes  that  it  is  therefore 
necessary  for  a  compen.sation  committee 
to  conduct  a  more  flexible  analysis.'"" 
NYSE  MKT  believes  that  it  would  not  he 
aj)])ropriate  for  it  to  identify  additional 
relevant  factors  in  the  rule,  as  it  would 
he  impossible  to  predict  everv  category 
of  relationshi})  that  might  he  material.'  *" 

(/.  Opportunity  To  Ouro  Dofoots 

One  commenter  supported  the  rule 
])ropo.sed  to  permit  i.ssuers  a  period  of 
time,  under  specified  conditions,  to  cure 
failures  to  comj)lv  with  the 
inde|)endence  reijuirements  for 
comj)ensation  committee  members.'  "’ 
The  commenter  was  concerned, 
however,  that  the  propo.sed  rules  did 
not  specify  a  cure  ])eriod  for  anv  other 
form  of  non-comj)liance  with  the  new 
rules.''*'  The  commenter  believed  that  a 
company  should  hi!  allowed  to  take 
corrective  action  within  a  reasonable 
time  after  the  company’s  .senior 
executives  learn  of  the  non-com])liance. 

In  resjjon.se,  NYSE  MKT  noted  that  it 
had  existing  policies  and  procedures 
that  govern  non-compliance  with  rules 


'  "'TIu!  (Idiiimissioii  nolos  that  NY.Sl!!  MKT 
a(l(li-(!SS(!(l  soino  of  llu;  coiniminlor’.s  (:on(:(!rii.s  in 
Anioiulmonl  No.  2.  siipm  nolo  8. 

NY.SL  Rosponsi!  Lottor. 
id. 

'  .S’f.-o  id. 

'  .S’f.-o  Corporato  .Si'criilarios  LiJltor.  As  nolcul 

al)ovo.  llu!  coinniont  l(!ll(;rs  rotor  spocilicallv  to 
NY.SR.  hilt  apply  ociiially  to  llio  NY.SR  MKT 
proposal. 

.S'oo  id.  Tho  commontor  montionod.  in 
particular,  tho  roipiiromont  that  thocommittoo  may 
obtain  advico  from  a  consultant  or  advi.sor  onlv  after 
a.ssossing  that  individnal's  indopondonco.  Tho 
commontor  holiovod  that  inadvortont  violations  of 
this  roiiniromont  could  arise,  for  oxamplo.  if  a 
person  is  ap|)oaring  hoforo  a  componsation 
committoo  sololv  to  provide  information  or  other 
services,  and  tho  individual  then  on  a  .solicited  or 
nnsolicitod  basis  makes  a  statomont  that  could  ho 
viewed  as  providing  advico  on  oxocntivo 
componsation.  In  tho  ah.sonco  of  a  cure  mechanism, 
tho  commontor  holiovod.  tho  company  would  ho  in 
violation  of  tho  li.sting  standard  and  have  no 
rocoiirso. 


generally  and  that  these  provisions 
would  a])})ly  to  any  events  of  non- 
compliance  under  the  propo.sed 
rules. NYSE  MKT  believes  these 
provisions  provide  it  with  the  ability  to 
grant  a  di.scretionarv  period  for  an  issuer 
to  return  to  compliance,  and  noted  that 
the  determination  of  a  reasonable  cure 
period  can  only  he  made  in  light  of 
specific  facts  and  circumstances.'-*" 

D.  h:x(nnj)tions 

The  (Commission  received  one 
comment  letter  sujjporting  the  ])ropo.sal 
to  exempt  investment  companies  from 
the  Rule  1()C-1  requirements. '-*•*  As  the 
commenter  noted,  although  Rule  10(C-1 
exempts  certain  entities,  including 
registered  ojjen-end  management 
investment  companies,  from  the 
enhanced  independence  requirements 
for  members  of  compensation 
committees,  it  did  not  explicitly  exemjjt 
other  types  of  inve.stment  com})anies 
registered  under  the  Inve.stment 
Company  Act  of  1940  {‘‘Investment 
Com])any  Act”),  including  closed-end 
funds,  from  any  of  the  requirements  of 
Rule  1()C-1.  Under  the  j)ro])osal.  both 
clo.sed-end  and  o})en-end  funds  would 
he  exempt  from  all  the  requirements  of 
the  rule.  The  commenter  siqiported  this 
aspect  of  the  j)ro])osal,  stating  that  both 
open-end  and  clo.sed-end  funds 
tyjjically  are  external Iv  managed  and  do 
not  enq)loy  executives  or.  hv  their 
nature,  have  employees.  The  commenter 
agreed  with  the  jn-oposal  that  it  wonld 
he  significantly  and  unnecessarilv 
burdensome  to  require  such  entities  to 
comply  with  the  j)ropo.sed 
requirements,  and  further  noted  that  anv 
conflicts  with  respect  to  compensation 
of  investment  advi.sers  are  governed  by 
the  Inve.stment  Company  Act. '■*■'’ 

E.  Transition  Poriod 

One  i:ommenter  voiced  siqjport  for 
the  transition  period  proj)o.sed  for 
c.ompliance  with  the  new  compensation 
committee  independence  standard,  hut 
believed  that  NYSE  .should  provide  a 
longer  period  for  companies  to  .satisfy 
propo.sed  Section  3()3A.().'i  of  the  NYSE 
Listed  Company  Manual,  relating  to  the 
authority  of  a  com])en.sation  committee 
to  retain  comjjen.sation  consultants, 
legal  counsel,  and  other  compen.sation 
advisers:  the  authority  to  fund  suc.h 
ailvisers;  and  the  resjionsihilitv  of  the 


'•*-  S(U‘  NYSL  Rvspimst!  LiitUir. 

'■» '  Sva  id. 

.Sec  ICI  Lottor.  As  notiul  ahovi;.  Ihii  comiiKMil 
lotlors  rohii-  spocilically  to  NY.SR.  hut  ai)|)ly  (!(|ually 
to  tin:  NY.Sli  MKT  proposal. 
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committee  to  consider  independence 
factors  l)efore  selecting  such  advisers. 

In  respon.se,  the  Exchange  .stated  that 
it  believed  that  the  transition  periods 
are  sufficient  to  enable  com])anies  to 
iMMiome  compliant  on  a  timelv  basis  in 
a  manner  that  is  not  unduly 
Inirden.some.'^'  The  Exchange  also 
noted  that  the  proposed  transition 
period  was  identical  to  that  used  at  the 
time  of  the  initial  imj)lementation  of 
NYSE’s  current  hoard  and  committee 
independence  recjnirements  and  that 
NYSE  MKT  believes  that  the  transition 
period  was  not  nndnly  hnrden.some  for 
comjjanies  at  that  time.''*" 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  NY.SE  MKT  proj)o.sal,  as 
amended,  is  consi.stent  with  the  Act  and 
the  rules  and  regulations  thereunder 
a])plicahle  to  a  national  securities 
exchange.'-*"  In  particular,  the 
Commission  finds  that  the  amended 
j)roposed  rule  change  is  consistent  with 
the  re(|uirements  of  Section  (>(1))  of  the 
Act,'"*"  as  well  as  with  Section  KK^  of 
the  Ac:t  and  Rule  lOCi-l 
thereunder.'’’-  Specifically,  the 
(A)mmi.ssion  finds  that  the  proposed 
rule  change,  as  amended,  is  consi.stent 
with  .Section  (i(l))(.‘j)  of  the  Act,'-'’  *  which 
re(juire.s  that  the  rules  of  a  national 
securities  exchange  he  designeil,  among 
other  things,  to  prevent  fraudulent  and 
mani|)ulative  acts  and  practices:  to 
jnomote  just  and  ecjuitahle  princii)les  of 
trade;  to  remove  impediments  to  and 
jKirfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
.system:  and,  in  general,  to  protect 
investors  and  the  |)uhlic  intere.st:  and 
not  he  designed  to  permit,  among  other 
things,  unfair  di.scrimination  between 
issuers. 

I’he  development  and  enforcement  of 
meaningful  listing  standards  for  a 
national  securities  exchange  is  of 
substantial  importance  to  financial 
markets  and  the  investing  public. 
Meaningful  listing  standards  are 
especially  important  given  investor 
exjjectations  regarding  the  nature  of 
companies  that  have  achievjid  an 
exchange  listing  for  their  securities.  The 


•■"'.Sj^cCorpornlt!  .Sccrttliirios  I.iMIcr.  .As  noltid 
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'■“’Sur  id. 

'•*■‘111  approving  Iho  NY.SK  MK  T  jH-oposod  rule 
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<:oiisid(!r(!d  its  impact  on  (dficiiMicy.  competition 
and  capital  lormation.  l.A  ll-.S.C:.  7ttc(ll. 

•  ’"l.'j  II..S.(:.  7Hl(l)). 

KA  II.S.C.  7Hi-;t. 
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corporate  govertiatice  standards 
embodied  in  the  listing  rtiles  of  tiatiotial 
securities  exchatiges,  in  }):irticnlar,  play 
an  important  role  in  assuring  that 
companies  li.sted  for  trading  on  the 
exchanges’  markets  observe  good 
governance  practices,  including  a 
reasoned,  fair,  and  itnpartial  ajtproach 
for  determinitig  the  compensiition  of 
corporate  execittives.  The  (Commission 
believes  that  the  NY.SE  MKT  proposal 
will  foster  grtniter  transpareticy. 
accountability,  and  objectivity  in  the 
oversight  of  compen.satioti  practices  of 
listed  issuers  and  in  the  decision¬ 
making  proces.ses  of  their  (Compensation 
Committees. 

In  enacting  .Section  H)(C  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act. '■'’■*  Congre.ss  resolved  to  reejuire  that 
"hoard  committees  that  set 
comjjen.sation  policy  will  consist  only 
of  directors  who  are  independent.’’  ' 

In  June  2012.  as  recpiired  by  this 
legislation,  the  (Commission  adopted 
Rule  10(C-1  under  the  Act.  whicli 
directs  the  national  .securities  exchanges 
to  jn'ohihit,  by  rule,  the  initial  or 
continued  listing  of  any  ecpiity  .security 
of  an  issuer  (with  certain  e.xcejitions) 
that  is  not  in  compliance  with  the  rule’s 
reejuirements  regarding  issuer 
compensation  committees  and 
com])en.sation  advisers. 

In  respon.se,  NY.SE  MKT  submitted 
the  proposed  rule  change,  which 
includes  rules  intended  to  comply  with 
the  requirements  of  Rule  10(C-1  and 
additional  j)rovisions  designed  to 
strengthen  the  Exchange’s  li.sting 
standards  relating  to  conqjensation 
committees.  The  Commission  believes 
that  the  propo.sed  rule  change  satisfies 
the  mandate  of  Rule  1()(]-1  and 
otherwise  will  j)romote  effective 
oversight  of  its  li.sted  issuers’  executive 
comj)en.sation  practices. 

The  Commission  notes  that  a  nnmher 
of  the  commenters  generally  supported 
substantially  similar  proi)o.sed  rule 
changes,  although  sonui  commenters 
offered  suggestions  to  clarify  or  improve 
various  provisions  of  the  j)ro])osal.s.  The 
(Commission  believes  that  the  j)ro|)osed 
rule  change,  as  modified  by  AmendiiKMit 
Nos.  1  and  3,  appro])riatelv  revises 
NY.SE  MKT’s  rules  for  (Comjien.sation 
(Committees  of  li.sted  companies,  for  the 
following  niasons: 


supra  iiDli! !). 
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.Sliilonionl  ()l  llu!  Coniinittoo  otConKironco.  Tillo  IX. 
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A.  (Miiipf^nsdtion  (Aunniittee 
(A)mposition 

As  di.scussed  above,  under  Rule  1()(C- 
1,  the  exchanges  must  adopt  li.sting 
standards  that  retjnire  each  memh(!r  of 
a  compensation  committee  to  he 
independent,  and  to  develoj)  a 
definition  of  independence  after 
considering,  among  other  relevant 
factors,  the  source  of  compensation  of  a 
director,  including  any  consulting, 
advisory  or  other  compensatory  fee  jiaid 
by  the  issiua'  to  the  director,  as  well  as 
whether  the  director  is  affiliated  with 
the  issuer  or  any  of  its  subsidiaries  or 
their  affiliates. 

The  (Commission  notes  that  Rule  1()(C- 
1  leaves  it  to  each  exchange  to  formulate 
a  final  definition  of  independence  for 
these  jnirposes,  subject  to  review  and 
final  (Commission  apjiroval  pursuant  to 
.Section  19(h)  of  the  Act.  As  the 
(Commission  stated  in  the  Rule  lOC-l 
Adojiting  Release,  “given  the  wide 
variety  of  issuers  that  are  listed  on 
exchanges,  we  believe  that  the 
exchanges  should  he  provided  with 
llexihility  to  develop  indejiendence 
r(!quirement.s  ajijiropriate  for  the  issuers 
listed  on  each  exchange  and  consistent 
with  the  reciuirements  of  the 
independence  standards  set  forth  in 
Rule  1()(C-1(1))(1).’’  This  discretion 
comports  with  the  Act,  which  gives  the 
exchanges  the  authority,  as  self- 
regulatory  organizations,  to  propose  the 
standards  they  wish  to  .set  for 
comjianies  that  seek  to  he  listed  on  their 
markets  consi.stent  with  the  Act  and  the 
rules  and  regulations  thereunder,  and. 
in  particular,  .Section  nlhK.I)  of  the  Act. 

As  noted  above,  in  addition  to 
retaining  its  exi.sting  independence 
standards  that  currently  ajiply  to  hoard 
and  (Compensation  (Committee  members, 
which  include  certain  bright-line  tests, 
NY.SE  MKT  has  enhanced  its  li.sting 
requirements  regarding  Comjiensation 
(Committees  by  adopting  additional 
.standards  for  indejiendence  to  comply 
with  the  Fees  Factor  and  Affiliation 
h’actor,  as  well  as  the  other  standards  set 
forth  in  Rule  lOC-l.  The  NY.SE  MKT’s 
proposal  also  adopts  the  cure 
procedures  required  in  Rule  1()(C-1  (a)(3) 
for  Comjien.sation  (Committee  members 
who  cease  to  he  indejiendent  for  reasons 
outside  their  reasonable  control,  so  long 
as  the  majority  of  the  members  of  the 
(Compensation  (Committee  continue  to 
he  inde])endent,  and  jirojioses  the 
reejuirement  that  executive 


''■'■As  o.xplainod  liirlhor  in  tin;  Ruin  lOC-l 
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comjjonsation  mu.st  ho  dotonninod 
oithor  by  a  conijjonsation  coniiiiittoo 
coinprisod  of  indopondont  diroclors.'-’’^ 
or  l)y  a  majority  of  indoj)ondont 
directors  in  the  absence  of  a  formal 
committee,  as  re(|nired  by  Ride  lOCi-l. 

In  addition,  as  noted  above,  NYSE 
MKT  eliminates,  for  all  companies  other 
than  Smaller  Re])orting  (iompanies,  the 
ability  of  the  board  under  exceptional 
and  limited  circumstances  to  a]jpoint  a 
non-independent  director  to  the 
(Compensation  (Committee. 

Further,  as  discussed  in  more  detail 
below,  the  NYSE  MKT  jirojiosal,  while 
it  does  not  reijuire  a  formal  charter,  still 
includes  requirements  that  the 
(Compensation  (Committee  must  he 
afforded  the  authority  and 
responsibilities  as  to  compensation 
advisers  as  set  forth  under  Rule  lOC-1. 
Taken  as  a  whole,  the  Commission 
believes  that  these  changes  will 
strengthen  the  oversight  of  executive 
conqiensation  in  NYSE  MKT-listed 
companies  and  further  greater 
accountability,  and  will  therefore 
further  the  protection  of  investors 
consistent  with  Section  (j(t)K5)  of  the 
Act. 

'rhe  Commission  believes  that  the 
Exchange’s  ])roj)osal,  which  reijuires  the 
consideration  of  the  additional 
indeiiendence  factors  for  (Comjiensation 
(Ymimittee  members,  is  designed  to 
protect  inve.stors  and  the  public  interest 
and  is  consistent  with  the  requirements 
of  Sections  (i(h)(5)  and  lOCC  of  the  Act 
and  Rule  1()(C-1  thereuuder. 

With  respect  to  the  Fees  Factor  of 
Rule  1()C-1,  the  Exchange  commentary 
states  when  considering  the  source  of  a 
director’s  compen.satiou  in  determining 
independence  for  compensation 
committee  service,  the  hoard  should 
consider  whether  the  director  receives 
compensation  from  any  person  or  entitv 
that  would  imjiair  his  ability  to  make 
independent  judgments  about  the  listed 
comjiany’s  executive  comjiensation.  In 
addition  to  the  continued  ajiplication  of 
the  NYSE  MKT’s  current  bright-line 
tests,  NYSE  MKT’s  new  rules  also 
reijuire  the  hoard  to  consider  all 
relevant  factors  in  making 
independence  determinations  for 
compensation  committee  memhershij). 
The  Exchange  believes  that  these 
reiiuirements  of  proposed  Section 
8(),'i(c)(l)  of  the  Guide,  in  addition  to  the 


till!  NY-Slr;  MKT  pniposal.  .Snialli!r 
Koporlin^  (loiiipanios  will  rotain  tlia  aliilitv  to 
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( ioniponsation  Oonnnittoi!.  thorobv  allowing 
oxiicntivo  (:oin|)(!nsation  to  bo  dotonninod  by  a 
coinponsation  connnittoo  (:oni|)risod  of  a  majority  of 
indopondont  diroctors,  ratbortban  ontiroly  by 
indopondont  diriiotors. 


general  director  independence 
requirements,  repre.sent  an  appropriate 
standard  for  (]om|)ensation  Committee 
indejiendence  that  is  consistent  with  the 
reipiirimients  of  Rule  1()C-1  and  the 
Fees  l'’;ictor. 

The  (Commission  hitlieves  that  the 
])rovisions  noted  above  to  addre.ss  the 
Fees  Factor  give  a  hotird  hroiid 
Ilexihility  to  consider  a  wide  varietv  of 
fees,  including  any  consulting,  ttdvi.sory 
or  other  compensatory  fee  paid  hv  the 
issuer  or  entity,  when  considering  a 
director’s  indejfendence  for 
(Compen.sation  (Committee  service. 

While  the  Exchange  does  not  bar  all 
compen.satory  fees,  the  approach  is 
consistent  with  Rule  lOC-l  and 
])rovides  a  basis  for  a  hoard  to  jirohihit 
a  director  from  being  a  member  of  the 
(Ymipen.sation  Committee,  should  the 
director  receive  compensation  that 
impairs  the  ability  to  make  indejiendent 
decisions  on  executive  compensation 
matters,  even  if  that  comjjensation  does 
not  exceed  the  threshold  in  the  bright- 
line  test.'-’’**  The  Commi.ssion,  therefore, 
believes  that  the  projfo.sed 
comjiensalory  fee  reipiirements  comply 
with  Rule  lOC-l  and  are  designed  to 
protect  investors  and  the  public  interest, 
consistent  with  Section  ()(h)(,'i)  of  the 
Act.  The  Commission  notes  that  the 
compensatorv  fee  consideration  may 
helj)  ensure  that  (Comj)en.satiou 
(Committee  members  are  le.ss  likelv  to 
have  received  fees,  from  either  the 
issuer  or  another  entity,  that  could 
l)otentially  influence  their  decisions  on 
compensation  matters. 

The  Commission  recognizes  that  .some 
commenters  did  not  believe  that  the 
proposal  went  far  enough  because  NYSE 
MKT  did  not  adeipiately  consider  the 
comjiensation  that  directors  receive  for 
hoard  or  committee  service  in 
formulating  its  standards  of 
indejjendence  for  service  on  the 
comjfensation  committee,  and,  in 
jiarticular,  the  levels  to  which  such 
comjfensation  may  rise,'-'’’'  or  otherwise 
favored  additional  requirements."*"  The 
Commission  notes,  however,  that  to  the 
extent  a  conflict  of  intere.st  exists 
because  directors  set  their  own 
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comjiensation,  companies  inii.st  di.sclo.se 
director  compensation,  and  investors 
will  become  aware  of  excessive  or  non¬ 
customary  director  comjiensation 
through  this  means.  In  addition,  as 
NYSE  MKT  .states,  a  company’s  hoard  of 
directors  must  consider  all  relevant 
factors  in  making  compen.satiou 
committee  independence 
determinations,  and  if  director  fees 
could,  in  the  ojiinion  of  the  hoard, 
imjiair  the  director’s  independent 
judgment  with  resjject  to  comjjensation- 
related  matters,  the  hoard  could 
therefore  consider  director 
compensation  in  that  context.'"'  The 
Commi.ssion  believes  that,  based  on  the 
NYSE  MKT’s  argument  and  the 
disclosure  requirements  noted  above, 
these  arguments  are  sufficient  to  find 
that  NYSE  MKT  has  complied  with  the 
riKjuirements  of  Rule  lOC-1  in  this 
regard. 

With  respect  to  the  Affiliation  Factor 
of  Rule  1()C-1 ,  NYSE  MKT  has 
concluded  that  an  outright  bar  from 
service  on  a  company’s  Compensation 
C.ommittee  of  any  director  with  an 
affiliation  with  the  comjianv.  its 
subsidiaries,  and  their  affiliates  is 
ina])})roi)riate  for  C.omjKinsation 
(iommittees.  NYSE  MKT’s  exi.sting 
independence  standards  will  also 
continue  to  applv  to  those  directors 
serving  on  the  Ciomjiensation 
(Committee.  NYSE  MKT  maintains  that 
it  may  he  apjiropriate  for  certain 
affiliates,  such  as  representatives  of 
significant  stockholders,  to  serve  on 
(Compensation  (Committees  as  "share 
ownership  in  the  listed  company  aligns 
the  director’s  interests  with  tho.se  of 
unaffiliated  shareholders,  as  their  stock 
ownership  gives  them  the  same 
economic  interest  in  ensuring  that  the 
listed  company’s  executive 
compensation  is  not  excessive.’’  In  spite 
of  the  argument  of  two  commenters  in 
favor  of  an  outright  ban  on  affiliations 
with  the  company.'"^  the  Commission 
heliev'es  that  NYSE  MKT’s  aj)|)roach  of 
recjuiring  hoards  only  to  consider  such 
affiliations  is  rea.sonahle  and  consi.stent 
with  the  requirements  of  the  Act. 

The  Commission  notes  that  (Congress, 
in  reijuiring  the  Commi.ssion  to  direct 
the  exchanges  to  consider  the  Affiliation 
Factor,  did  not  declare  that  an  absolute 
bar  was  ueces.sarv.  Moreover,  as  the 
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Commission  staled  in  the  Rule  KK^-I 
Adopting  Release,  "In  eslal)lishing  their 
indepimdence  re(|uirements,  the 
exchanges  may  determine  that,  even 
though  affiliated  directors  are  not 
allowed  to  .serve  on  audit  committees, 
such  a  lilanket  prohihition  would  he 
inapprojiriate  for  comjiensation 
committees,  and  certain  affiliates,  such 
as  representatives  of  significant 
shareholders,  should  he  permitted  to 
serve."  In  determining  that  NYSE 
MKT's  affiliation  standard  is  consistent 
with  .Sections  (>(h)(.'j)  and  KKi  under  the 
Act.  the  Commission  notes  that  NYSE 
MKT’s  proposal  recjuires  a  company's 
hoard,  in  selecting  C.ompen.sation 
tiomniittee  memhers.  to  consider 
whether  any  such  affiliation  would 
im|)air  a  director’s  judgment  as  a 
niemher  of  the  Conijiensation 
Committee.  The  NYSE  MKT  rule  further 
states  that,  in  considering  affiliate 
relationships,  a  hoard  should  consider 
whether  such  affiliate  relationshij) 
places  the  director  under  the  direct  or 
indirect  control  of  the  listed  companv  or 
its  senior  management  such  that  it 
would  impair  the  ahilitv  of  the  director 
to  make  independent  judgments  on 
executive  compen.sation.  We  believe 
that  this  should  give  companies  the 
flexihility  to  asse.ss  whether  a  director 
who  is  an  affiliate,  including  a 
significant  shareholder,  should  or 
should  not  serve  on  the  company’s 
(aimpensation  (kimmittee,  depending 
on  the  director’s  jiarticular  affiliations 
with  the  comjianv  or  its  senior 
management. 

"■  'Kulc  1(K;-1  .Adopliii”  Al  llu;  saiiio 

linio.  tiu!  (^iininission  iioUtci  that  .si}>nili(:ant 
shandiohUtrs  iiiav  liavc  ollu‘r  rolationsliips  witli  tint 
IIsIchI  companv  that  would  result  in  such 
shantholdors’  int(!ri!sls  not  hoiu”  ali^iuid  with  those 
of  other  shandiolders  and  that  tIu!  e\chan”es  inav 
want  to  consider  these  other  ties  hi’tween  a  listed 
issuer  and  a  diriHjtor.  While  tlu;  hxchant;e  did  not 
adopt  any  additional  factors,  the  current  affiliation 
standard  would  still  allow  a  taiinpanv  to  |)rohihit 
a  dintetor  whose  alt'iliations  "impair  his  ability  to 
mak(!  independent  judgment"  as  a  imtinlxtr  of  the 
committee.  .SV.’c  also  supra  notes  and 

accompanying  t(!\t. 

•‘■^'rlu!  (iommi.ssion  notes  that  one  comm(mt(!r 
su^esl(!d  then!  was  amhij^uitv  as  to  whether  hoards 
must  c:onsid(!r  husiness  or  personal  r(!latiouships 
h(!tw(!(!n  dinictors  and  senior  mana^em(!nl.  .See 
Brown  l.<!lter.  In  ri!sponse.  NY.SK  MKT  notcul  that 
its  existing  independenci!  standards  re<|uir(!  the 
hoard  to  make  an  affirmative  determination  that 
then!  is  no  material  relationship  hetween  the 
dinictor  and  the  companv  which  would  affect  the 
director’s  indt!pendeni:i!.  NY.Sli  MKT  noted  that 
Comnuintary  to  .Section  :io;iA. 112(a)  of  the  NY.Sfi 
l.i.sled  (Company  .Manual  explicitly  notes  with 
respect  to  the  iMiard's  alTirmativi!  determination  of 
a  director's  iudependenct!  that  the  concern  is 
independeiu:e  from  mana”enu!nt.  and  NY.SK  MKT 
has  always  inlerpreled  its  director  inde|)endence 
retpiiremenls  in  the  same  wav.  (ionseipientiv.  NY.SK 
MKT  did  not  helieve  that  anv  further  clarification 
of  this  re(|uiremenl  is  necessary.  .Sec-  NY.SK 
Response  Letter. 


As  to  whulhor  NY.SE  MKT  should 
iidojit  any  additional  rolovant 
indopunduncu  factors,  the  Exchange 
stated  that  it  reviewed  its  rules  in  light 
of  Ride  lOC-l,  and  concluded  that  its 
existing  rules  together  with  its  ])ro])osed 
rules  are  sufficient  to  ensuri!  committee 
memher  independence.  The 
(Commission  helieves  ih.it,  through  this 
review,  the  Exchange  has  coni|)lied  with 
the  reiinirement  that  it  consider  relevant 
factors,  including,  hut  not  limited  to,  the 
Fees  and  Affiliation  Factors  in 
determining  its  definition  of 
inde|)endence  for  (Compensation 
(Committee  memhers.  The  (Commi.ssion 
does  not  agree  with  the  commenters 
who  argued  that  the  NYSE’s 
suhstantially  similar  jirojiosal  falls  short 
of  "the  reiiuirements  and/or  intent"  of 
Section  1()(C  of  the  Act  and  Rule  1()(C- 
1.  The  (Commission  notes  that  Rule  1()(C- 
1  recpiires  each  exchange  to  consider 
relevant  factors  in  determining 
independence  reijiiiremenls  for 
memhers  of  a  compen.sation  committee, 
hut  does  not  reipiire  the  exchange’s 
])ro|)osal  to  reflect  any  such  additional 
factors. 

As  noted  above,  several  commenters 
argued  that  the  propo.sal  should  reiiuire 
that  other  ties  hetween  directors  and  the 
comiiany,  including  husiness  and 
personal  relationshijis  with  executives 
of  the  company,  he  considered  hv 
hoards  in  making  independence 
determinations."*^’  The  (Commission  did 
emiihasize  in  the  Ride  1()(C-1  Adopting 
Release  that  “it  is  important  for 
exchanges  to  consider  other  ties 
hetween  a  listed  i.ssuer  and  a  director 
*  *  *  that  might  imjfair  the  director’s 
judgment  as  a  memher  of  the 
comjiensalion  committee,"  "*'*  and 
noted  that  “the  exchanges  might 
conclude  that  jier.sonal  or  business 
relationshi|).s  hetween  memhers  of  the 
compensation  committee  and  the  li.sted 
i.ssner’s  executive  officers  should  he 
addres.sed  in  the  definition  of 
inde|)endence."  However,  the 
(Commi.ssion  did  not  reipiire  exchanges 
to  reach  this  conclusion  and  thus  NYSE 
MKT's  decision  that  .such  ties  need  not 
he  included  explicitly  in  its  definition 
of  indejiendence  does  not  render  its 
pro|)osal  insufficient. 

In  explaining  whv  it  did  not  include, 
specifically,  jiersonal  and  business 
relationships  as  a  factor,  NY.SE  MKT 
cites  its  standards  for  Indejiendent 
Directors,  generally,  which  reipiire  the 
hoard  of  directors  of  a  li.sted  issuer  to 

"'■’“.SVii!  supra  iioliis  (17-1(17  iiutl  .iccoiiipanvinf’ 
!(!XI.  .As  iioldil  ahovd.  (hd  ciiiniudut  Idlldrs  rdfdi' 
spixaficallv  to  NY.SL  and  NY.SL  Area,  lull  applv 
dipially  Id  (hd  NA'.SL  MKT  propiisal. 

Sea  supra  mild  1 1. 


make  an  affirmative  determination  that 
each  such  director  has  no  material 
relation.ship  with  the  listed  companv 
with  respect  to  their  independence  from 
management."*^  All  (Comiien.sation 
(Committee  memhers  must  meet  the 
general  independence  standards  under 
NY.SE  MKT’s  rules  in  addition  to  the 
two  new  criteria  being  adojited  herein. 
The  (Commission  therefore  exjuicts  that 
hoards,  in  fulfilling  their  ohligations. 
will  apply  this  standard  to  each  suc.h 
director’s  individual  res|)onsihilities  as 
a  hoard  memher,  including  specific 
committee  inemherships  such  as  the 
(Compensation  (Committee.  Although 
lier.sonal  and  husiness  relationshiiis. 
related  ])arty  transactions,  and  other 
matters  suggested  by  commenters  are 
not  specified  either  as  bright-line 
disqualifications  or  explicit  factors  that 
must  he  considered  in  evaluating  a 
director’s  independence,  the 
Commission  helieves  that  complianc.e 
with  NYSE  MKT’s  rules  and  the 
lirovision  noted  above  would  demand 
consideration  of  such  factors  with 
respect  to  (Compensation  (Committee 
memhers.  as  well  as  to  all  Independent 
Directors  on  the  hoard. 

Notwithstanding  the  concern  of  some 
commenters,  the  (Commission  confirms 
that  Rule  1()(C-1  does  not  mean  that  a 
director  cannot  he  disqualified  on  the 
basis  of  one  factor  alone.  Although 
NY.SE  MKT  does  not  state  this  exjilicitly 
in  its  rules,  in  response  to  comments, 
the  Exchange  confirmed  that  they  have 
interpreted  their  current  rules  as 
jiroviding  that  a  single  relationshi]) 
could  he  sufficiently  material  that  it 
would  render  a  director  non- 
inilejienilent.  The  (Commi.ssion  helieves 
that  nothing  in  Rule  1()(C-1  or  in  NY.SE 
MKT’s  current  or  jirojiosed  rules 
implies  otherwise. 

Finally,  the  (Commis.sion  does  not 
helieve  that  NY.SE  MKT  is  required  in 
the  current  projio.sed  rule  c.hange  to 
consider  further  revisions  of  its 
independence  rules  as  suggested  by 
.some  commenters,  although  it  may  wish 
to  do  so  in  the  future  after  it  has 
experience  with  its  rules,  rhe 
Commission  notes  that  the  NY.SE  MKT 
jirovision  requires  a  hoard  to  further 
exercise  a])])ropriate  discretion  to 
consider  all  factors  specificallv  relevant 
in  determining  whether  a  director  has  a 
relationship  to  the  listed  company 
which  is  material  to  that  director’s 
ability  to  he  independent  from 
management  in  connection  with  the 
duties  of  a  (Comiiensation  (Committee 
memher.  The  (Commi.ssion  notes  that 
one  commenter  argues  this  provision  is 

.S('c  .Section  Hl):i(,\)(2)  of  the  taiiilo.  Sao  also 
NY.SL  R(!S|)onsi!  I.iittor. 
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vague  and  unnecessary  and  should  he 
deleted  from  the  ]3ro|)osal.  •'“*  The 
Commission  does  not  agree  with  the 
commenter,  however,  that  the 
consideration  of  the  explicitly 
enumerated  factors  will  h(!  sufficient  in 
all  cases  to  achieve  the  objectives  of 
Section  10C.(a)(3).  hecau.se  it  is  not 
possible  to  foresee  all  ])ossil)le  kinds  of 
relationshi])s  that  might  he  material  to  a 
Comp(;nsation  Committe(!  member's 
independence.  VVe  therefore  believe  the 
flexilhlity  jirovided  in  NYSE  MKT’s 
new  com])ensation  committee 
independence  standards  provides 
compani(!s  with  guidance,  while 
allowing  them  to  identify  those 
relationshijjs  that  might  raise  (pie.stions 
of  independence  for  service  on  the 
compensation  committee.  For  these 
reasons,  we  htdieve  the  director 
independence  standards  are  consistent 
with  the  investor  protection  provision  of 
Section  (j(h)(.'>)  of  the  Act. 

Under  NYSE  MKT’s  ])roposal,  only 
Smaller  Re]3orting  (Companies  will  he 
able  to  avail  themselves  of  tin; 
“Exceptional  and  Limited 
Circumstances”  j)rovision  that  permits 
the  hoard  to  appoint  om;  non- 
independent  director  to  serve  on  a 
Compensation  Committee  under  certain 
circumstances.  Accordingly,  all  listed 
com])anies,  excejjt  Smaller  Reporting 
Companies,  will  he  re(|uired  to  have  a 
compensation  committee  com])ri.sed  of 
memhers  that  all  meet  the  existing  and 
enhanced  independence  re(juirements, 
or  in  the  case  of  a  company  that  does 
not  have  a  formal  compensation 
committee,  all  of  the  inde])endenl 
directors  must  meet  the  existing  and 
new  indepemlenc(;  recjiurements.  VVe 
note  that  eliminating  this  exception  for 
all  issuers  excejM  Smaller  Re])orting 
Companies  will  ensure  that,  for  most 
NYSE  MKT-listed  comjjanies,  executive 
compensation  will  only  he  considered 
by  independent  directors,  which  should 
help  to  ensure  impartial  executive 
compensation  decisions. 

The  Commission  believes  that  the 
discretion  granted  to  each  exchange  hv 
Rule  1()C-1,  generally,  to  determine  the 
indejjendence  standards  it  adopts  to 
comply  with  the  Rule  includes  the 
leeway  to  carve  out  exceptions  to  those 
standards,  as  long  as  they  are  consistent 
with  the  Act.  Regarding  the  justification 
for  retaining  this  exception  only  for 
Smaller  Rejiorting  (Companies,  the 
(iommi.ssion  notes  that  it  long  ago 
ap])roved  as  consi.stent  with  the  Act  the 
broader  excejition  and  conce])t  in  the 
context  of  NYSE  MKT’s  definition  of 
Independent  Director  under  Section 
H()3{A)(2)  of  the  Cnide  with  resjject  to 


S(!(:r(!tarios  Ldllor. 


(iompen.sation  Committees.  For  the.se 
reasons,  the  (iommission  believes  that 
retaining  this  provision  for  Smaller 
Rej)orting  Companies  is  reasonable  and 
consistent  with  Section  ()(h)(.‘5)  of  the 
Act  and  with  Rule  l()(i-l.  VVe  note  that 
Smaller  Re])orting  (iompanies  are 
already  exempted  out  of  the  (Jiihanced 
indei)endence  standards  under  NYSE 
MKT’s  ])roposal  and  Rule  The 

])rovision  was  previously  aj)proved  by 
the  Commission  as  consi.stent  with  the 
Act,  and  finally,  the  Commi.ssion  notes 
that  a  member  appointed  to  a  Smaller 
Rejjorting  Comjiany’s  Compensation 
Committee  under  this  Exce])tional  and 
Limited  Circumstances  provision  may 
not  .serve  longer  than  two  years. 

B.  Authoritv  of  (JoinniUtoos  To  Retain 
Compensation  Advisers:  Funding:  and 
Independence  of  Compensation 
Advisers  and  Factors 

As  discussed  above.  NYSE  MKT 
proposes  to  set  forth  explicitly  in  its 
rules  the  recjuirements  of  Rule  1()C-1 
regarding  a  Compensation  Committee’s 
authority  to  retain  compensation 
advisers,  its  responsibilities  with 
nisjject  to  such  advisers,  and  tin;  li.sted 
companv’s  obligation  to  provide 
a])])roi)riate  funding  for  payment  of 
reasonable  compensation  to  a 
com])en.sation  adviser  retaimul  by  the 
committee.  As  such,  the  (Commission 
believes  these  provisions  meet  the 
mandate  of  Rule  lOCC-l  and  are 
consi.stent  with  the  Act.'^" 

In  addition,  the  Commission  believes 
that  requiring  companies  to  specify  the 
enhanced  compensation  committee 
resjjonsihilities  through  official  hoard 
action  will  help  to  assure  that  there  is 
adequate  transparency  as  to  the  rights 
and  responsibilities  of  compensation 
committee  memhers.  As  discus.sed 
above,  the  proj)osed  rule  change 
requires  the  compen.sation  committee  of 
a  listed  {;ompany  to  consider  the  six 
factors  relating  to  indej)endence  that  are 
enumerated  in  the  j)roj)o.sal  Indore 
selecting  a  comj)en.sation  consultant, 
legal  counsel  or  other  advi.ser  to  the 
compensation  committee.  The 
Commission  believes  that  this  provision 
is  consistent  with  Rule  10(C-1  and 
Section  ()(h)(.'i)  of  the  Act. 

As  noted  above,  one  commenter 
believed  that  Rule  1()C-1  could  he  read 
as  not  re{|uiring  a  com])ensation 
committee  to  consider  the  enumerated 
independence  factors  with  respect  to 
regular  outside  legal  counsel  and  sought 
to  have  NYSE  revise  its  .substantially 


24().u)(;-i. 
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similar  ])roj)o.sal.'^'  This  reading  is 
incorrect,  and  NV^SE  MKT’s  rule 
language  reflects  tlu;  a])pro])riate 
reading.  The  (Commission  notes  that 
Rul(!  1  ()(;-!  includes  an  instruction  that 
specifically  recpunis  a  compensation 
committee  to  conduct  the  inde])endence 
assessment  with  respect  to  “any 
compensation  consultant,  legal  counsel 
or  other  advi.ser  that  provides  advice;  to 
the  compen.sation  committee,  other  than 
in-house  counsel.”  To  avoid  any 
confusion,  NY.SE  MKT  added  rule  text 
that  reilects  this  instruction  in  its  own 
rules, 

In  approving  this  aspect  of  the 
propo.sal.  the  (Conuui.ssion  notes  that 
compliance  with  the  rule  requires  an 
indej)endence  as.sessment  of  any 
compensation  consultant,  legal  counsel, 
or  other  advi.ser  that  provides  advice  to 
the  compensation  committee,  and  is  not 
limited  to  advice  concerning  executive 
compensation.  However,  NYSE  MKT 
has  proposed,  in  Amendment  No.  3,  to 
add  language  to  the  provision  regarding 
the  inde])endence  asse.ssment  of 
comi)ensation  advisers'^**  to  .state  that 
the  compensation  committee  is  not 
retiuired  to  conduct  an  independence 
as.sessment  fora  conq)ensation  advi.ser 
that  acts  in  a  role  limited  to  the 
following  activities  for  which  no 
disclosure  is  reciuired  under  Item 
4()7(e)(3)(iii)  f)f  Regulation  S-K:  (a) 
(ionsulting  on  any  hroad-hased  plan  that 
does  not  di.scriminate  in  scope,  terms,  or 
o})eration,  in  favor  of  executive  officers 
or  directors  of  the  comjiany,  and  that  is 
available  generally  to  all  salaried 
emi)loyee.s:  and/or  (h)  providing 
information  that  either  is  not 
customized  for  a  particular  issuer  or  that 
is  cai.stomized  ha.sed  on  parameters  that 
are  not  develojied  by  the  advi.ser.  and 
about  which  the  advi.ser  does  not 
provide  advice.  NYSE  MK'F  states  that 
this  exception  is  ha.sed  on  Item 
4()7(e)(3)(iii)  of  Regulation  S-K,  which 
provides  a  limited  exception  to  the 
Commission’s  reciuirement  for  a 
registrant  to  disclose  any  role  of 
compensation  consultants  in 
determining  or  recommending  the 
amount  and  form  of  a  registrant’s 
executive  and  director  compensation. 

Tlu;  Commission  views  NYSE  MKT’s 
proj)o.sed  excejition  as  reasonable,  as  the 
Commission  determined,  when 
adoj)ting  the  compensation  consultant 
di.sclosure  re(juir(;ment.s  in  Item 


.SV.'f;  Wilson  .Sonsini  Loltor  and  supra  nolos 
127-i:t2  and  a(:(;oni|)anyinf>  loxt. 

Instruclion  to  |)ara^ra|)li  (l))(4)  oi  Ruin 

UlC-l. 

.Sot;  .snp/r;  nolo  .SI  and  accompanying  text. 

''■*  Siu;  propos(!d  Cioinniontarv  .O.S  to  .Section  HO.'i. 
as  ainondod  by  Amondmont  No.  3. 

'7"'.SVo  17  CKR  22!).4()7(o)(3)(iii). 


4()7((:)(:i)(iii).  that  tho  two  oxcoptod 
(:al(;{»ori«s  of  adviu*  do  not  raise  conflict 
of  int(!r(;st  concerns. 'Dio  Coniinission 
also  made  similar  findings  when  it 
noted  it  was  continning  such  exce|)tions 
in  th(!  Hide  ItKl-l  Adojjting  Release;, 
including  excepting  such  roles  from  the 
new  conflict  of  interest  disclosure  rnh; 
r(!(|inred  to  implement  Section 
10(:(c)(2).  The  Commission  also  Ixdiewes 
that  th(i  (ixception  should  allay  some  of 
the  cojicerns  raisexl  hy  the  connnent(!rs 
regarding  the  scope  o’fthe  inde))endence 
assessment  nxpiirement.  Rased  on  the 
above,  the  Commission  believes  these 
limited  excej)tions  are  consistent  with 
the  investor  protection  provisions  of 
Section  (>(h)(5)  of  the  Act. 

Regarding  the  heli(!f  of  another 
commenter  that  the  independtmee 
as.s(!.ssment  recpiirement  could 
discourage  comj)(!n.sation  committees 
from  obtaining  the  advice  of  advisers.  >77 
the  Commission  notes  that,  as  already 
discn.ssed.  nothing  in  the  jjroposed  ride 
prevents  a  comj)ensation  committee 
from  selecting  any  adviser  that  it 
j)refers,  including  ones  that  are  not 
indejMindent,  aft(!r  considering  the  six 
faf;tors.  In  this  njgard.  in  Amendment 
No.  .t.  NYSL  MK'f’  adchul  sjjecific  ride 
languagi!  slating,  among  other  things, 
that  nothing  in  its  rnli!  riujuirc's  a 
compensation  adviser  to  he 
independent,  only  that  the 
(.ompen.sation  Committee  must  consider 
till!  six  independiaice  factors  hiddri; 
sidecting  or  recidving  advice  from  a 
comiien.sation  ailvi.ser. Regarding  the 
commenter's  concern  over  the  burdens 
that  th(!  SE  s  substantially  similar 
j)ro|)o.sal  impo.ses.  the  (Commission 
notes  that  Rule  lOC-l  explicitly 
reipiires  (jxchanges  to  recjuire 
consideration  ofthe.se  six  factors. 
Moreox'er,  five  of  the  six  factors  wijre 
dictated  by  Congress  it.self  in  the  Dodd- 


Frank  Act.  As  previously  stated  by  the 
(.ommi.ssion  in  adopting  Rule  KKC-I, 
the  rixpiiremcml  that  compen.sation 
committees  consider  the  independence 
of  potential  compen.sation  advi.sers 
before  they  are  .selected  should  hidj) 
a.ssnre  that  com|)en.salion  committees  of 
idfected  listed  compaides  are  better 
informed  about  poteidial  conflicts, 
which  could  reduce  the  likelihood  that 
they  are  unknowingly  influenced  by 
conllicted  compensation  advisi'rs.'”" 

Finally,  one  commeider  reipiiistixl 
guidance  on  how  often  thi;  reipiired 
indeiiendence  a.s.se.ssment  should 
occur.”  This  commenter  observed 
that  it  will  h(!  (JXtrenudy  burdensome 
and  disruptive  if  prior  to  each  such 
|com|)en.sation  committee|  meeting,  the 
(.ommittiH!  had  to  conduct  a  nmv 
a.sse.ssment.”  The  Commission 
anticipates  that  compensation 
committees  will  conduct  such  an 
independence  a.sse.ssment  at  least 
annually. 

The  changes  to  NY.SE  MKT’s  rides  on 
compimsation  advisers  should  therefore 
benefit  investors  in  NYSE  MKT-listed 
companies  and  are  consistent  with  the 
requirements  in  Section  (ifhK.'i)  of  the 
Act  that  rules  of  the  exchange  further 
investor  jn'otection  and  the  jinhlic 
interest. 


t’roxy  Di.sclosiiri!  Kiiliiinreinoiils. 
.Sociiritic-s  Act  Rclc.isc!  .\o.  (Doc.  1!).  2n()!l).  74 
I'K  rmaaa  (Dcjc.  2:1.  2l)0<)).  .a  08.148  (  •Wc  an; 
|«!isiia(l(!fl  l)V  coiiimcMiliii-s  who  notial  that  survoy.s 
lliat  provide;  general  inloniialion  nif-ardiiif.  Ilio  r,„'in 
and  ainount  ()l  componsatioii  typically  paid  to 
(ixociitivi!  ollic(!r.s  and  directors  within  a  jiarticular 
indn.stry  Hcnorally  do  not  raise  the  potinitial 
conflicts  ol  intere,st  that  the  amendments  are 
intiMidi-d  to  addnjss."). 
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snhstimtially  similar  preepeesal  must  reK|nire! 
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rexpiireis  that  e.lieaits  e.emtrae.'tnally  iiorea*  tee 
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he!lie>l  that  the;  six  laeMeers  set  leath  in  Knle:  IIK;-] 
iire!  siillicieent  leer  the  reHiiiirexI  inele!pe!nde!nt;e: 
asse!ssment. 


C.  Aijplicdtion  to  Siuollov  Itojjoi'tiiio 
(^oniponios  ^ 

The  Commission  believes  that  tin; 
reipiirement  for  Smaller  Reporting 
Companies,  like  all  other  listed 
companies,  to  have  a  Com|)ensation 
Commitlee  composed  solely  of 
Indepimdiuil  Directors  is  reasojiahh;  and 
consi.stent  with  the  jirotection  of 
inve.stors. The  (kxnmi.ssion  notes  that 
NYSE  MK  P’s  rules  for  Compensation 
Committees  have  not  made  a  distinction 
for  Smaller  Reporting  (Companies  in  the 
j);i.st.  However,  consistent  with  the 
exemjjtion  of  Smaller  Reporting 
(kmipanies  from  Ride  1()C-1,  the  NYSE 
MK  1  jjroposal  would:  (i)  Exixnpt 
Smaller  Reporting  Companies  from 
having  to  consider  the  additional 
independent;e  reipiirements  as  to 
compim.satory  fees  and  affiliation;  and 
(ii)  exemj)t  their  (knnjMmsation 
Committee.s  from  having  to  consider  the 
additional  indej)endence  factors  for 
comj)en.sation  advi.sers.  Under  this 
a])])ioach,  Small(;r  Rejiorting  (kimpanies 
will  now  he  reiiuired  to  comply  with 
only  thi;  additional  reijuirements  to 

^  Kid(!  lOC-l  Adcipliiif.  Kchxi.sc,  siipm  nolo 

""  .S’c-c-Corporah!  .Socrolai  io.s  l,i!||(!r. 

'“-As  di.sciis.s(!d  ahovi!,  llu!  (Commission  h(!licvcs 
dial  providino  an  (!xcoplion  to  this  r(!f|niromonl  lor 
.Smalhir  K(!poiiin}>  Compani(!.s  in  limihal  and 
oxcoplional  circnm.slancos  is  approprialo. 


provide  the  (compensation  Committiu; 
with  the  .sole  authority  and  funding  for 
the  retention  of  compen.sation  advisers. 

The  (kimmission  believes  that  the.se 
provisions  are  consi.stent  with  the  Act 
and  do  not  unfairly  discriminate 
between  issniirs.  The  (lommi.ssion 
believes  that,  for  similar  reasons  to 
tho.se  for  which  Smaller  Reporting 
(kiinpanies  are  exempted  from  the  Rule 
lOC-l  nKjiiirements,  it  makes  .sense  for 
N'\  SE  MK  f  to  provide  .some  flexibility 
to  Smaller  Reporting  (;omj)anie.s. 
Further,  in  view  of  the  potential 
additional  costs  of  a  consideration  of  the 
ind(!j)endence  of  compen.sation  advisers 
that  NYSE  MKT  is  reipiiring  all  other 
listixl  (.omjjanies  to  include  to  comjjiv 
with  Rule  lOC-l,  it  is  reasonable  not  to 
nxjuire  a  Smaller  Reporting  (company  to 
conduct  such  analysis  of  comjien.sation 
iidvi.sers. 


D.  Opijortunity  To  Cun;  Dofucts 

Rule  lOC-l  requires  the  rules  of  an 
exchange  to  provide  for  approjjriate 
IMocedures  for  a  li.sti'd  issuer  to  have  a 
reasonable  ojiportunitv  to  cure  anv 
defects  that  would  he  ilu;  basis  for  the 
exchange,  under  Rule  lOC-l,  to  prohibit 
the  i.ssuer’s  listing.  Rule  lOC-l  al.so 
.specifies  that,  witli  respect  to  the 
indejjendence  standards  adopted  in 
accordance  with  the  re(|uirement.s  of  tin; 
Rule,  an  exchange  may  provide  a  cure 
period  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  cau.sed  the 
nunnher  to  he  no  longer  indejiendent. 

The*  Uommission  notes  that  the  cure 
J)eriod  that  NYSE  MKT  propo.ses  for 
coinjianies  that  fail  to  comply  with  the 
eidianced  indepimdence  reijuirements 
designed  to  conqily  with  Rule  lOC-1  is 
the  same  as  the  cure  jieriod  suggested 
under  Rule  lOC-l,  hut  NYSE  MKT 
limits  the  cure  jjeriod’s  use  to 
circumstances  where  the  committee 
continues  to  have  a  majority  of 
indejjendent  directors,  as  NYSE  MKT 
believes  this  would  ensure  that  the 
a|)|)lical)le  committee  could  not  take  an 
action  without  the  agreement  of  one  or 
mori!  indejiendent  directors.  The 
Uommi.ssion  believes  that  the 
accommodation,  including  the  jirojKi.sed 
j)eriod  and  limitation,  although  it  givijs 
a  conijiany  less  leeway  in  certain 
circumstances  than  the  cure  ])eriod 
|)rovided  as  an  ojition  by  Rule  lOU-l,  is 
lair  and  reasonable  and  consistent  with 
inve.stor  jjrotection  under  Rule  ()(!))(.')) 
by  ensuring  that  a  conijjen.sation 
committee  cannot  take  action  without  a 
majority  of  indejiendent  directors  even 
when  a  member  cea.ses  to  he 
iude])endent  and  the  committee  is 
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(!iititl(!(l  to  a  period  to  cure  that 
situation. 

I  he  C.oininission  agrees  with  the 
understanding  oi  the  (;oininentc;r  wlio 
Ixdieved  that  Kuh;  lOC-l  retiuires  that 
un  excliange  provide  a  (;oinj)any  an 
opportunity  to  cun;  anv  defects  in 
compliance  witli  any  of  the  new 
re(piireinents.  Tlu;  Commission  heliev(;s 
that  NYSE  MKT’s  gem;ral  due  process 
l)rocedures  for  the  delisting  of 
companies  that  are  out  of  com]diance 
with  the  Exchange’s  ruh's  satisfy  this 
r(;(iuirement.  For  example.  NYSE  MKT’s 
rules  provide  that,  unle.ss  continued 
listing  of  the  com])any  raises  a  public 
when  a  companv  is 
deficient  in  compliance  with  listing 
.standards,  the  Exchange  will  provide 
the  comjiany  with  an  opiiortunitv  to 
provide  NYSE  MKT  with  a  jilan  of 
definitive  action  the  company  has  taken, 
or  is  taking,  that  would  bring  it  into 
conformity  with  continued  listing 
standards  within  18  months  of  receiiit  of 
<1  notice  of  a  deficiency. '“  t 
The  Ciommission  believes  that  the.se 
general  procedures  for  companies  out  of 
compliance  with  listing  recjuirements, 
m  addition  to  the  particular  cun; 
jirovisions  for  failing  to  me(;t  tin;  new 
mdep(;ndence  standards,  adequatelv 
in(;et  the  mandate  of  Ruh;  lOC-l  and 
iikso  are  consistent  with  investor 
protection  and  the  jmhlic  intere.st,  since 
Ihey  giv(;  a  company  a  r(;asonahle  tiim; 
p(;riod  to  cun;  r.on-comjdianci;  with 
lh(;s(;  important  r(;(|uireni(;nts  before 
tlu;y  will  he  delisted. 


E.  Hx(^niptions 

The  fiommi.s.sion  h(;lieves  that  it  is 
appropriate  for  NYSE  MKT  to  exemjit 
from  the  new  n.'cjuirements  e.stablished 
liy  the  projiosed  rule  change  the  .same 
categoric's  of  i.ssuers  that  are  exemjit 
from  Its  existing  standards  for  oversight 
of  executive  compensation  for  li.st(;d 
companie.s.  Although  Rule  IOC-1  does 
not  explicitly  exemjjt  some  of  th(;.se 
categories  of  i.s.siiers  from  its 
requirements,  it  does  grant  discretion  to 
(ixcfianges  to  provide;  additional 
exempt ion.s.  NYSE  MKT  states  that  the 
rea.sons  it  adojited  the  existing 
exemjitions  apply  (;qually  to  tin;  new 
i(;(|uir(an(;nt.s,  and  the  (i’ommission 

“  Mvl’p  rea.sonahle. 

IM  YSEMKI  propo.sed  to  exempt 

limit(;d  partn(;r.ship.s,  companie.s  in 
hankriiptcy  j)roc(;eding.s  and  op(;n-(;nd 
manag(;ment  inv(;stni(;nt  comjianies  that 
an;  r(;gi.st(;r(;d  under  the  Investment 

SV.!",',f'  nciU-s  142-143. 

•Sf.e  also  .SI',  Kosponsi-  |,(,||(!r.  .sapn/  (j. 
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.•i(l(lr(!.s.s  lli(!  c:Dmiiii!nls  iii;i(l(.  in  llx!  Corponilo  ' 
.S(!(:r(;lari(!.s  l,(■lt(!|■. 


Company  Act  from  all  of  the 
niqui remen ts  of  Rule  1()C-1.  'Fhe 
(-ommission  hiilieves  such  exemptions 
are  rea.sonahle,  and  not(;.s  that  such 
entities,  which  were  alniadv  generallv 
exempt  from  NYSE  MKT’s  existing  ‘ 
compen.sation  committee  niquirements 
also  are  exempt  from  the  compen.sation 
(xmnnittee  indepemhince  requireimints 
■sj)(;cifically  under  Rule  IOC-1. 

NYSE  MKT  akso  jiropo.ses  to  exempt 
clos(;d-end  management  investment 
comjianies  registenul  under  the 
Inve.stment  Coinjiany  Act  from  the 
requirements  of  Rule  lOCi-l.  'I’he 
(.ommi.ssion  believes  that  this 
cxenijition  is  reasonable  hiicau.se  the 
Inve.stment  Coinjiany  Act  already 
a.ssigns  important  duties  of  investment 
f.ompany  governance,  such  as  ajijiroval 
of  lie  investment  advi.sorv  contract,  to 
’  indejiendent  directors,  and  because 
such  entities  were  alreadv  generallv 
exemjit  from  NYSE  MKT’s  existing 
comjiensation  committee  reijiiirements. 

I  Ik;  Commission  notes  that,  as  one 
commenter  stated,  tyjiically  registered 
investment  comjianies  do  not  emjilov 
executives  or  emjiloyees  or  have 
comjii;n,sation  comniilt(;es.  Thi; 
C’ommi.s.sion  notes  that  the  existing 
language  of  tluisi;  exemjitivi;  jirovisions 
IS  not  changed,  hut  that  the  jirovi.sions! 
winch  go  li(;yond  Rule  lOC-j’s 
exianjitions,  are  consistent  with  Rule 
lOC-l. 

TIk;  C:omnii.s.sion  further  li(;lieve.s  that 
nfh(;r  jirojiosiul  (;xemjition  jirovisions 
relating  to  controlhid  coinjianiiis,"*-'’ 
a.sset-hacked  issuers  and  other  jia.ssive 
issuers,  and  i.s.smirs  whose  only  list(;d 
equity  stock  is  a  jireferr(;d  stock  are 
reasonahle,  given  the  sjiiicific 
charact(;ri.slic.s  ofthe.se  entities.  As 
noted  by  the  Exchange,  manv  of  tlui.se 
issuers  are  externally  managed  and  do 
not  directly  (;mjiloy  executives:  do  not, 
ly  their  nature,  have  emjilovees,  or  have 
executive  comjiensation  policv  set  liv  a 
liody  oth(;r  than  their  hoard. 

I  he  NY.SE  MKT  jirojio.sal  would 
continue  to  jiermit  foreign  jirivate 
issuers  tci  follow  Iioiik;  coimtrv  jiractice 
in  lieu  of  the  jirovisions  of  the  new 
rul(;s,  without  najiiiring  any  further  ' 

disclosiin;  from  such  (;utiti(;.s.  Tin; 
Commi.s.sion  li(;lieves  that  granting  , 

cjxmnjitions  to  for(;ign  jirivate  i.s.su(;r.s  in  ^ 
def(;r(;nce  to  their  hoini;  country  * 

Jir.ictices  with  r(;sjiect  to  coniji(;n.sation  ^ 
coinmittee  jiractic(;s  is  ajijirojiriate,  and  .n 
lieh(;ves  that  tin;  iixisting  disclosure 
reijuin;im;nt.s  will  h(;lji  inviistors  " 

fleti.'rmim;  wh(;ther  they  are  .sati.sfi(;d  ' 


with  the  alternative  .standard.  'Fhe 
Commi.ssion  notes  that  such  entities  are 
oxemjit  from  fhe  comjien.sation 
(.ommittee  indeji(;ndence  requirements 
of  Rule  lOC-i  to  the  extent  such  entities 
disclo.se  in  their  annual  rejiorts  the 
rea.sons  th(;y  do  not  have  indejiendent 
c:omjiensafion  committees. 

E.  Transition  to  tin;  Now  linlos  for 
Companios  Listod  as  of  the  Effoctivo 
Data 

TIk;  Commission  h(;lieve.s  that  tin; 
deadline.s  for  comjiliance  with  the 
jirojio.sal’s  various  jirovisions  are 
rea.sonahle  and  should  afford  listed 
comjianies  adequate  time  to  make  the 
cfianges,  if  any.  necessary  to  meet  the 
new  .standards.  The  Cknnmission 
holaives  that  the  deadline  jirojios(;d  is 
clear-cut  and  matches  the  deadline  set 
forth  by  NYSE  and  The  NASDAQ  Stock 
Market,  as  revised,  "..i  Accordinglv.  fhe 
iloadhne  gives  comjianies  until  the 
earlier  of  their  first  annual  meeting  after 
January  1.'5.  2014.  or  October  .'11. 2014 
to  comjily  with  the  remaining 
Jirovisions. 

C’.  Complianro  Schodnios:  IPOs- 
Cowpanios  That  Loso  Tlwir  Exonwtions- 
Unnpanios  Transforring  From  Other 
Markets 

The  Commi.ssion  believes  that  it  is 
r(;a.sonahl(;  for  NYSE  MKT  to  allow, 
with  resji(;ct  to  IFOs,  comjianies 
emerging  from  hankrujitcv,  comjianies 
ceasing  to  he  confrolh;d  comjianies. 
comjianie.s  ciiasing  to  (jualifv  as  a 
foniign  jirivati;  issuer,  and  comjianies 
transferring  from  other  mark(;ts.  the 
same  jiha.se-in  schiidiile  for  comjiliance 
witfi  the  new  reijuiremenfs  as  is 
jiermitted  und(;r  its  current 
comjiensation-related  rules. 

T  he  Commi.s.sion  also  li(;lieves  that  the 
comjiliance  .schedule  for  comjianies  that 
(.ease  to  Ik;  Smaller  R(;jiorting 
Comjianies.  as  revised  in  AmendiiKint 
No.  .1.  affords  such  comjianiiis  anijile 
time  to  come  into  comjiliance  with  the 
full  jianojily  of  ruh;s  that  ajijilv  to  other 
comjianies.  In  the;  Conuni.ssion’s  view 
the  nivi.sed  schedule  akso  offers  such 
comjianies  more  clarity  in  d(;termining 
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when  they  will  he  subject  to  the 
heightened  re(]uirements. 

V.  Accelerated  Approval  of 
Amendment  No.  3  to  the  Proposed  Rule 
(Change 

The  (iuiuinission  finds  good  cause, 
])ursuant  to  Section  l‘)(h)(2)  ol  the 
Act,"”*  for  approving  the  pro|)osed  rule 
change,  as  modified  hv  Amendment 
Nos.  1  and  3.  prior  to  the  3()th  day  after 
the  date  of  publication  of  notice  in  the 
Federal  Register. 

The  change  made  tc)  the  proposal  by 
Amendment  No.  3  to  change  a  reference 
from  Item  l(){f)(l)  of  Regulation  S-K  to 
a  reference  to  Exchange  Act  Rule  12h- 
2  is  not  a  substantive  one  and  merely 
references  an  otherwise  identical 
definition. 

The  revision  made  by  Amendment 
No.  3  to  the  compliance  rules  for 
companies  that  cea.se  to  be  Smaller 
Re|)orting  Com])anies  "*”  establishes  a 
schedule  that  is  easier  to  understand, 
while  still  affording  such  companies 
adecpiate  time  to  come  into  compliance 
with  the  aj)plicable  retiuirements.  The 
Commission  notes  that  the  Start  Date  of 
the  compliance  period  for  such  a 
company  is  six  months  after  the  Smaller 
Reporting  C.om])any  DiJtermination  Date, 
and  the  company  is  given  no  less  than 
another  six  months  from  the  Start  Date 
to  gain  com])iiance  with  the  rules  from 
which  it  had  been  previously  exempt. 

As  originally  propo.sed  a  Smaller 
Reporting  (iomj)any  had  to  comj)lv 
within  six  months  of  the  Smaller 
Reporting  (iomj)any  Determination  Date, 
and  for  the  advi.ser  assessment  at  the 
Smaller  Rej)orting  Coinjiany 
Determination  Date.  The  Commission 
believes  the  amendments  to  the 
transitions  for  issuers  that  lose  their 
status  as  a  Smaller  Reporting  Company 
will  afford  such  comj)anies  additional 
time  to  comply  and  avoid  issues 
involving  inadvertent  non-com])liance 
because  of  the  provision  that  originally 
applied  immediately  on  the  Smaller 
R(!porting  Comjjany  Determination  Date. 
The  amendments  al.so  provide 
additional  clarity  on  when  the  time 
frames  commence,  and  as  such  the 
(iommission  h(;lieves  good  cause  exists 
to  accelerate  apj)roval. 

The  change  to  commentary  made  by 
Amendment  No.  3  to  exclude  advisers 
that  provide  only  certain  typ(;s  of 
.services  from  the  independence 
assessment  is  also  appro|)riate.  As 
discussed  above,  the  (iommi.ssion  has 
already  determined  to  exclude  such 
advisers  from  the  di.sclosure 
recjuirement  regarding  comj)ensation 


'««15  II..S.C:.  78s(l))(2). 

siipm  n(il(!s  7(i-7H  and  accoiiipanvin^  l(!xl. 


advisers  in  Regulation  S-K  biicau.se 
these  types  of  .services  do  not  raise 
contlict  of  intenjst  concerns.  Finally,  the 
addition  of  further  guidance  by 
Amendment  No.  3  merely  clarifies  that 
nothing  in  the  Exchangij's  rules  re(|uir(!s 
a  compen.sation  advi.ser  to  be 
inde|)endent.  oidy  that  the 
(;omj)ensation  CommittiH;  consider  tin; 
inde])endence  facttns  before  selecting  or 
receiving  advice  from  a  compensation 
adviser,  and  is  not  a  suh.stantive  change, 
as  it  was  the  intent  of  the  ruh;  as 
originally  proposcul. 

For  all  the  reasons  di.scu.ssed  above, 
the  Commission  finds  good  cause  to 
accelerate!  apjiroval  of  the  proposed 
changes  made  by  Amendment  No.  3. 

VI.  Solicitation  of  (Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing  and 
whether  Amendment  No.  3  is  consistent 
with  the  Atd.  (Comments  may  he 
submitted  by  any  of  the  following 
methods: 

Electronic  (ioninients 

•  D.se  the  Commission’s  Internet 
comment  form  (liltf)://\\’i\  \\’.sec.<>ov/ 
rnles/sro.slitml)',  or 

•  Send  an  email  to  rnle- 
conunents@sec.oo\'.  Flea.se  include  Fib; 
Niiml)(!r  SR-NY.SEMKT-2()12-48  on  tlu; 
sul)j(!ct  line. 

Paper  (ionnnents 

•  Send  paper  comments  in  trij)licate 
to  Elizabeth  M.  Murphy,  Secretary, 
Securities  and  Exchange  Ciommission. 
100  F  Street  NE.,  Washington,  DC 
20.540-1090. 

All  submi.ssions  should  refer  to  File 
Number  SR-NYSEMKT-2012-48.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  u.sed. 

To  help  the  Commission  |)rocess  and 
review  your  c:onnn(!nt.s  more  (ifficiently. 
please  use  only  one  method.  The 
Commission  will  j)ost  all  comments  on 
the  Commission’s  Internet  Web  site 
(http://\v\\’\\’. sec.gov/rules/sro.shl  ml). 
Copies  of  the  submission,  all  sid),se(|uent 
amendments,  all  written  .statements 
with  resjiect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
projjosed  rule  change  between  the 
Commission  and  any  person,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  II.S.C.  552.  will  b(! 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room  on  official  business 
days  between  the  hours  of  10:00  a.m. 
and  3:00  p.m.  Copies  of  such  filing  also 


will  he  available  for  inspection  and 
copying  at  tin;  principal  office  of  NYSE. 
All  comments  received  will  he  posted 
without  change;  tin;  (Commission  does 
not  edit  jjersonal  itlentifying 
information  from  siihmi.ssions.  You 
should  submit  only  information  that 
you  wish  to  make  available  ])nhliclv.  All 
submissions  shoidd  r(!ier  to  File 
Number  SR-NYSEMKT-2()1 2-48,  and 
should  b(!  submitted  on  or  before 
February  12,  2013. 

VII.  (Conclusion 

In  summary,  and  for  the  reasons 
discussed  in  more  detail  above,  the 
(Commi.ssion  believes  that  the  rules 
being  adopted  by  NYSE  MKT.  taken  as 
whole,  should  benefit  investors  by 
heljjing  listed  companies  make 
informed  decisions  regarding  the 
amount  and  form  of  executive 
comjjensation.  NYSE  MKT’s  new  rules 
will  helj)  to  me(!t  (Congress’s  intent  that 
compensation  committees  that  are 
responsible  for  .setting  com])ensation 
policy  for  exet;ntives  of  listed 
companies  consi.st  only  of  indej)endent 
directors. 

NYSE  MKT’s  ruhis  also,  consistent 
with  Rule  1()(C-1.  reepure  (Compemsation 
(Committees  of  listed  companies  to 
assess  the  indejjendence  of 
compensation  advisers,  taking  into 
consideration  six  specificid  factors.  This 
should  hel])  to  assure  that 
(CComjjensation  CCommittees  of  NYSE 
MKT-list(!d  companies  are  better 
informed  about  j)otential  conflicts  when 
.s(!lecting  and  receiving  advice  from 
advi.sers.  Similarlv,  the  provisions  of 
NYSE  MKT’s  .standards  that  require 
(Compensation  Committees  to  be  given 
the  authority  to  engage  and  oversee 
compensation  advisers,  and  retjuire  the 
listed  company  to  provide  for 
aj)j)ro])riate  funding  to  compensate  such 
advisers,  .should  help  to  sn})])ort  the 
compensation  committee’s  role  to 
oversee  executive  comjjensation  and 
help  jjrovide  (CCompensation  (CCommittees 
with  the  resources  necessary  to  make 
better  informed  compen.sation 
decisions. 

For  the  foregoing  reasons,  the 
("ommi.ssion  finds  that  the  proposed 
rule  change,  SR-NYSEMKT-2()12^8. 
as  modified  by  Amendment  Nos.  1  and 
3,  is  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder 
aj)plicable  to  a  national  securities 
exchange,  and.  in  particular,  with 
Section  ()(b)(5)  of  the  Act.""’ 

It  is  therefore  ordered,  jjursuant  to 
Section  19(b)(2)  of  the  Act,""  that  the 


. .  II..S.C:.  781(1)1(5). 
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jaoposed  rule  change,  SR-NYSEMKT- 
2012-48,  as  modified  by  Amendment 
Nt)s.  1  and  3,  l)e,  and  it  herein'  is, 
approved. 

for  llu)  (lonniiission.  l)y  llu:  llix’ision  ol 
’I'riKliiig  and  Markers,  piirsiianl  to  delogalod 
autliorily. 

Kevin  M.  O’Neill. 

Dapiily  Scerrtary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-68640;  File  No.  SR- 
NASDAQ-2012-109] 

Self-Regulatory  Organizations;  The 
NASDAQ  Stock  Market  LLC;  Notice  of 
Filing  of  Amendment  Nos.  1  and  2,  and 
Order  Granting  Accelerated  Approval 
of  Proposed  Rule  Change  as  Modified 
by  Amendment  Nos.  1  and  2  To  Amend 
the  Listing  Rules  for  Compensation 
Committees  To  Comply  With  Rule 
10C-1  Under  the  Act  and  Make  Other 
Related  Changes 

)aiuiary  1  1 .  2013. 

I.  Introduction 

On  Soptomlnir  25,  2012,  Tho 
NASDAQ  Stock  Market  LLO  ("Nasdar]” 
or  “Exchange”)  filed  with  tlie  Securities 
and  Excliange  Commission 
(“Commi.ssion”),  pursuant  to  Section 
l‘)(h)(l)  of  the  Securities  Excliange  Act 
of  1934  (“Act”)i  and  Rule  19l)-4 
thereunder,^  a  projiosed  rule  change  to 
modify  the  Exchange’s  rules  for 
compensation  committees  of  listed 
issuers  to  comjily  with  Ride  lOC-l 
under  the  Act  and  make  other  related 
changes.  The  |)roposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  October  15,  201 2.-’  The 
Commi.ssion  snhseijnently  extended  the 
time  period  in  which  to  either  ajuirove 
the  proposed  rule  change,  disapprove 
the  jiroposed  rule  change,  or  institute 
proceedings  to  determine  whether  to 
disajijnove  the  proposed  rule  change,  to 
jamiary  13,  2013.-*  The  Commission 
received  eight  comment  letters  on  the 
propo.sed  rule  change,^’  as  well  as  a 


17  CFK  2(10.:i0-:i(a)(12). 

'  1.5  IJ..S.(:.  78s(l))(l). 

-  17  CFK  240.1!ll)-4. 

■' .SV.‘c  .Socui'ilics  lyxch.ingti  Act  Kiilciaso  No.  (18(113 
(OcIoIm!!-  <1.  2(112).  77  FK  (12.5(13  (  -Notico"). 

■'  .S(!(:ui  ilii!S  Fxcliangc  Act  Kdiia.so  No.  (18313 

(Novonilicr  28.  2(112).  77  FK  71853  (DocoihIkm'  4. 

2(112). 

l.oltoi'.s  lo  F3i/.al)(!t)i  M.  Murp)iv.  .Socrolarv, 
Coininis.sion.  Irom:  ).  Kolxat  Brown.  )r..  Director. 
Corporalo  S:  Coniinorcial  Law  Program,  llnivorsilv 
of  Dciivm-  .Sturm  (iollcgi;  of  biw.  dated  Octolier  30. 
2012  (“Brown  Letter");  Dorot)iy  Donolnie.  Deputy 
(lenera)  Counsel.  .S(H:urities  Kegulation.  Investment 


res])on.se  to  the  comment  letters  from 
Nasdai].''  On  Uecemher  12,  2012,  the 
Exchange  filed  Amendment  No.  1  to  the 
jiroposed  rule  change.^  On  Jannary  4, 
2013,  the  Exchange  filed  Amendment 
No.  2  to  the  projiosed  ride  change.**  This 
order  ajijiroves  the  jirojiosed  rule 
change,  as  modified  liy  Amendment 
Nos.  1  and  2  thereto,  on  an  accelerated 
basis. 

II.  Description  of  Propo.sed  Rule  (ihange 

A.  lidckgroinid:  Ihilfi  Undertha 

Act 

On  March  30,  2011,  to  implement 
Section  KKi  of  the  Act,  as  added  by 


Company  Institute,  dated  Novcanlier  1.  2(112  ("ICl 
I.etter"):  )eff  Malioney.  (Jeniiral  Counsel.  Council  of 
Institutional  Invcistors.  dated  Novemhiu'  1.  2(112 
("Cll  Lett(!r");  Harold  K.  Carpiaiter.  Chief  Financial 
Officer.  Pinnacle  Financ:ial  Partners.  Inc..  dat(!d 
NovemlxM'  5.  2(112  (“Pinnacle  Lrilter");  Brandon  ). 
Kees.  Acting  Dinictor.  Office  of  Inve.stnumt.  .AFL- 
(30.  dated  NoveanherS.  2(112  ("AF’L-CIO  Letter"): 
Carin  Zelenko.  Director.  Capital  .Strategies 
De|)artnumt.  International  Brotherhood  of 
Teamsters,  dated  Noveanher  5.  2(112  ("Teamstiirs 
Letter"):  Wilstui  Sonsini  Coodrich  X:  Kosati 
Prolessional  Corporation,  dated  Novianher  14.  2012 
("Wilson  .Sonsini  Lettca);  and  Kolxat  B.  Dimm. 

(liair.  .Securities  Law  Ctanmittee.  Tlie  .Society  f)f 
Corporat(!  .S(a:retaries  14  Covernance  Professionals. 
dat(al  Decianher  7.  2012  ("(;orporat(!  .Secretaries 
Letter"). 

'■.See  Ditter  to  Fdizahetli  M.  Murphy.  .Sia:retarv. 
(Commission,  from  FCrika  |.  Moore.  Associate;  Ciauaal 
Counsid.  Nasdaep  dated  DiaaMnlaa'  12.  2012 
(“Nasda(|  K(!Si)onse  Lettea  "). 

^  In  Anuaidnuait  No.  1.  Nasdaep  (a)  Aeldeal 
liinguage!  lo  |)re)|)e)se!d  Kulei  5()05(el)(3)  le)  .seU  fenlh  in 
eleelail  the  rea|uiremeails  eef  Kule  l()C-1(l))(2)-(4) 
reigaieling  the;  autheerilv  eif  a  e:ompeaisation 
cemimitleH!  le)  reilain  compemsatie)n  aelvi.sers.  the 
rea|uireme!nt  lliat  a  listeiel  e:e>mpany  funel  sue:h 
adviseiis.  anel  the  indepe;neleaH:e!  a.s.sewsmeni 
reaiuireel  tei  he  maele  hefeire;  selee:ting  or  re!e:oiving 
;ielvie;e!  freau  such  aelvisers.  ratlu;r  thiin 
ine:orporaling  Ihexse)  details  hy  relerene:e!  as  in  the 
original  preipeesal.  sae  infra  neiteis  51-58  anel 
accompiinving  text:  (h)  ren  ised  the  dates  hv  which 
ceunpaniejs  curreailly  lisleid  on  Nasda(|  will  he 
rea|uire;el  te)  ceanplv  with  the  new  rulejs.  .see  infra 
ne)te!s  73-79  and  accompanying  text;  (e:)  rewiseid  the 
phase!-in  scluielule  lor  ceempiuiiejs  that  e:e!a.se  le)  he; 
Smaller  Ke;pe)rting  Companie;s  lo  e:omply  with  llu; 
full  range;  e)f  llu;  ne;w  re;(|uirements.  .see  infra  ne)te;s 
8.5-88  iiiul  at:ce)mpanying  le;xt:  and  (el)  i)ehle;el  a 
preeamhh;  te)  the  new  rule;s  clarifying  that,  during  the 
li'iinsition  pe;rie)ds  until  the  new  rule;s  apply,  a 
c:ompimy  must  ce)ntinue;  lo  ce)mply  with  the 
f:e)rre;spe)nding  |)royisie)ns.  if  any.  in  the  e:urre;nl 
ride;s.  .see  infra  ne)le  73.  In  Ame;ndme;nl  Ne).  1  the; 
Lxchange;  eilso  maele;  e:onfe)rming  chauge;s  te)  the; 
Purpe)S);  seH:lie)n  e)f  the;  pre)pe)si)l.  pre)yiele;el 
e;xplanalie)ns  fe)r  the;  re;yisie)ns.  anel  clarifie;el  e:ertain 
malle;rs.  sot:.  e;.g..  infra  ne)te;s  58.  194.  iind  199  and 
acceempiinying  te;xt:  <md  alse)  iuldeeel.  as  FCxhihil  3  le) 
the;  pi'e)pe).sal.  the;  feerm  lluil  it  will  preeviele;  leer 
e:e)mpanie;s  te)  ce;rtify  lhe;ir  e:om|)liance;  with  the; 
ruh;s. 

“  In  Ame;nehn);nt  Ne).  2.  Nasdae]  re;yise)d  the; 
pre)|>e)se;el  rules  le)  state;  that  the;  inele;pe;nele;nc:e; 
asse;ssme;nl  eef  ce)mpe;nsiilie)n  advisers  re;(|uire;el  eef 
ceempeensatieen  e:e)nnuille;e;s  de)e;s  neel  need  lee  he; 
ce)ndue:le;el  fe)r  iielvisers  wheese;  re)le;.s  ai'e;  limited  te) 
Iheese  e;ntitle;d  tee  an  e;xce;ption  from  the;  aelviser 
elise:le)sure;  ruh;s  under  Item  407(e)(3)(iii)  of 
Ke;gulalie)n  .S-K.  .See  infra  ne)le;s  59-()0  and 
ae:e:ompanying  text. 


Section  952  of  fho  Dodd-Frank  Wall 
Street  Reform  and  Con.sumer  Protection 
Act  of  2010  (“Dodd-Frank  Act”),*'  the 
(kimmi.ssion  jnojio.sed  Ride  lOC-1 
under  the  Act,'"  which  directs  each 
national  securities  exchange 
(hereinafter,  “exchange”)  to  jirohihit  the 
listing  of  any  eijiiity  security  of  any 
issuer,  with  certain  excejitions,  that 
does  not  comjily  with  the  rule’s 
nujiiirements  regarding  comjiensation 
committees  of  listed  i.ssiiers  and  related 
reijiiirements  regarding  compensation 
advisers.  On  jiine  20,  2012,  the 
(Aimmission  adojited  Rule  lOC-1.' ' 

Rule  1  ()('.-!  reijnires,  among  other 
things,  each  exchange  to  adojit  rules 
jiroviding  that  each  member  of  the 
comjiensation  committee  of  a  listed 
issuer  must  he  a  member  of  the  hoard 
of  directors  of  the  issuer,  and  must 
otherwi.se  be  independent.'-*  In 
determining  the  indejiendence 
standards  for  members  of  comjiensation 
committees  of  listed  issuers.  Rule  lOC- 
1  riKjiiires  the  exchanges  to  consider 
relevant  factors,  including,  hut  not 
limited  to;  (a)  The  .source  of 
comjiensation  of  the  director,  including 
any  consulting,  advisory  or  other 
comjiensatorv  fee  jiaid  tiy  the  issuer  to 
the  director  (hereinafter,  the  “Fees 
Factor”):  and  (h)  whether  the  director  is 
affiliated  with  the  issuer,  a  snlisidiary  of 
the  issuer  or  an  affiliate  of  a  subsidiary 
of  the  issuer  (hereinafter,  the 
“Affiliation  Factor”). 

In  addition.  Ride  lOC-l  riujnires  the 
listing  rules  of  exchanges  to  mandate 
that  comjiensation  committees  he  given 
the  authority  to  retain  or  obtain  the 
advice  of  a  comjiensation  advi.ser.  and 
have  direct  resjionsiliility  for  the 
apjiointment.  comjiensation  and 
oversight  of  the  work  of  any 
comjiensation  advi.ser  they  retain. The 
exchange  rules  must  akso  jirovide  that 
each  listed  issuer  jirovide  for 
ajijirojiriate  funding  for  the  jiayment  of 


"Public  Law  111-203.  124  .Slat.  1901)  (2010). 

'".See  .Si;curitii;s  Act  Ki;l(;ast;  Nn.  9199.  .Securities 
Fixchange  Act  Kelea.se  No.  04149  (March  30.  2011). 
70  FK  18900  (April  0.  2011)  ("Kule  lOC-l 
Proposing  K(;lease"). 

"  .See  .Securities  Act  Kelease  No.  9330.  .Si;curilies 
Fixcliange  Act  Kelease  .No.  (>7220  (|une  20.  2012).  77 
I'K  38422  dune  27.  2012)  ("Kule  lOC-l  Adopting 
Kelease"). 

'-  F'or  a  (lelinition  olThe  term  "coiupensation 
connuiltee"  lor  purposes  ol  Kule  lOC-l.  .see  Kule 
10(;-l(c)(2)(i)-(iii). 

'■'.See  Kule  lOC-Ra)  and  (1))(1). 

.See  id.  .See  also  Kule  1()(;-l(l))(l)(iii)(A).  which 
.sets  lorih  exemptions  Iroin  the  independence 
reipiiremenls  tor  certain  categories  of  issuers.  In 
addition,  an  exchange  may  exempt  a  paiticular 
relationship  with  respect  lo  memhers  of  a 
compensation  committee  from  these  reciuiremenls 
as  it  deems  appro|)riate.  taking  into  consideration 
the  size  of  an  issuer  and  any  other  relevant  factors. 
.See  Kule  10C-l(h)(l)(iii)(B). 

'■’.See  Kule  lOC-l (h)(2). 
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reasonal)le  (:onij)ensation.  as  detenniiuul 
liy  the  comjHiiisation  coinmitleo,  to  any 
(:()in])ensation  adviser  retained  by  the 
compensation  committee. Finally, 
among  other  things.  Rule  lOC-1  recpures 
each  exchange  to  provide  in  its  rides 
that  the  compensation  committee  ol 
each  listed  issuer  may  .select  a 
compensation  consultant,  legal  counsel 
or  other  adviser  to  the  compensation 
committee  only  after  taking  into 
consideration  six  factors  s])ecified  in 
Rule  10C>-1.'^  as  well  as  any  other 
factors  identified  hy  the  relevant 
exchange  in  its  li.sting  standards.'" 

B.  Nasdaq's  Proposad  Hula  (dianga,  as 
Anwndad 

To  comj)ly  with  Rule  lOC-l,  Nasdaq 
proj)oses  to  amend  two  sections  of  its 
rules  concerning  corporate  gox'ernance 
reiiuirements  for  companies  li.sted  on 
the  Hlxchange:  Rule  afiO.I,  “Hoards  of 
Directors  and  (Committees,"  and  Rule 
5(>1.5,  “Exemj)tions  from  Certain 
(Corporate  Covernance  Requirements.” 

In  addition.  Nasdaq  proposes  to  make 
some  other  changes  to  its  rules 
regarding  compensation  committees. 

To  accom])lish  these  changes,  the 
Exchange  jiropo.ses  to  replace  current 
paragraph  (d)  of  Rule  .'jtiO.I,  entitled 
“Indejiendent  Director  Oversight  of 
Executive  Officer  (Compensation."  with 
a  new  paragrajih  (d)  entitled 
"(Compensation  (Committee 
Reijuirements."  (Current  ])aragraph  (d) 
provides  that  compensation  of  the 
executive  officers  of  a  listed  comjiany 
mu.st  he  determined,  or  recommended  to 
the  comjiany's  hoard  for  determination, 
either  hy  a  compensation  committee 
comj)rised  solely  of  "lnde])endent 
Directors"  or,  as  an  alternative  to  a 
formal  committee,  hy  a  majority  of  the 
hoard's  Indejjendent  Directors  in  a  vote 

"•.Sffr?  Kiili!  i()(:-i(l))(;j). 

Sifd  Kiilo  lOC-l (1)1(4).  TIu!  six  liiclors.  wliicli 
N<is(I<k|  proposes  tf)  set  (orih  explicillv  in  its  niles, 
are  spisaiied  in  the  tijxl  accompanying  note  .'ia. 
infni. 

'"Ollier  provisions  in  Rule  IDC-l  relate  to 
exemptions  trom  the  rule  and  a  reiiiiinanent  tliat 
eacli  exchanee  provide  lor  appropriate  procedures 
lor  a  listed  issnm'  to  have  a  rttasonahle  o|)|)orlunilv 
to  cure  any  detects  llial  would  he  llie  basis  lor  the 
exchange,  inuhir  Rule  1(Ki-1.  to  proliihil  the  issuer's 
list  ini’. 

'■'“Ind(!peiulenl  Direi.lors,"  as  dellned  in  Nasdatj 
Rule  r)(i0.a(a)|2)  and  used  hendn.  includes  a  two- 
part  lest  Idr  independence.  'I'he  rule  .sets  Idrih  seven 
specific  caleeories  of  directors  who  cannot  he 
considered  independent  Ihsuiusi!  of  ceilain  discrete 
relationships  ("the  hrieht-line  tests"):  and  also 
provides  that  a  listed  com|>anv's  hoard  must  make 
an  affirmative  determination  that  each  independent 
director  has  no  relationship  that,  in  the  opinion  of 
the  iMiard.  "would  interfere  with  the  exercise  ol 
independimt  judemeni  in  larryiiifi  out  llu^ 
responsihililies  of  a  ilireclor."  Irl.  .See  also  the 
Interpretive  Material  to  Rule  iiliDa. 


in  which  only  Indopondont  Diroctors 
ji.irlicipato  (“Altorniitivo  ()])(ion”).“" 

1.  (iompiiiisation  (-ommittiH; 

(iompo.sition  and  lndo])i;nd(!nc(; 

Standards 

First.  Nasdaii  propo.sos  that  otich 
listed  comjjany  Im;  roqiiiriul  to  have  a 
comjien.sation  committee.-'  The 
Alternative  Ojition  descrihtul  tihove 
would  he  eliminated.  In  addition, 

Nasdai]  ])roj)oses  that  the  conqien.sation 
committee  he  reiptired  to  he  composeil 
of  at  htast  two  memhers,  each  of  whom 
must  he  an  Independent  Director  as 
derimtd  in  Nasdaifs  rules  and  also  meet 
the  additional  independence 
reipiirements  de.scrihed  below. 

In  discussing  the  projiosed 
elimination  of  the  Alternative  Option, 
Nasdaij  stated  that  it  had  considered 
whether  the  Alternative  Ojition  remains 
appropriate,  “given  the  heightened 
importance  of  compensation  decisions 
in  today’s  corporate  governance 
environment.”  The  Exchiinge  concluded 
that  “there  are  hiaudits  from  a  hoard 
having  a  standing  committee  dedicated 
solely  to  oversight  of  executive 
compensation.”'^'  In  discussing  the 
ju'opo.sed  re(]uirem(mt  that  the 
committee  have  at  least  two  memhers, 
the  Exchange  st.ited  that  “Igliven  the 
imjiortance  of  compensation  decisions 
to  stockholders,  Nitsdiiii  believes  thiit  it 
is  appro])riate  to  have  more  than  one 
director  responsible  for  the.se 
decisions.”  -■* 

Nasdai]  also  projm.ses  that  a 
compensation  committee  mu.st  have  a 
formal  written  chtirter.-'’  Under  this 
jirovision,  a  listed  company  must  certify 
that  it  has  adopted  such  a  charter  and 
that  its  comjfensation  committee  will 
review  and  reassess  the  adequacy  of  that 
charter  on  an  annual  basis.-" 

-"'I'hi!  cui  nuil  rult!  ;ilso  providus  that  Ihu  chiuf 
(ixf!(;ulivi!  officor  ("(IKO")  inav  not  hu  prusuni 
(hu  inf>  voting  or  (lolihoralions  rogaiding  Iho  CRff's 
own  coinponsalion.  Sue  Rulo  rilil).S((l)(  I). 

Saa  proposod  Rule  .StiD.SldK^). 

-'^1(1.  For  Iho  dolinition  of  "lndoi)ondonl  Diroclor. 
sno  supra  nolo  It). 

-  ‘.S'oo  Nolico.  supra  nolo  S.  lor  Iho  Kxchango’s 
inoro  (:oin|)lot(!  (explanation  of  its  roasons  for  t ho 
pro|)os(!d  chango.  including  a  discu.ssion  of  whotluer 
(tliininating  tho  Altornalivo  Option  would  pose;  an 
unduo  hardship  on  Nasda(|-list(!d  coinpaniies. 

-•*  .S'oo  id.  for  IIk;  Fxchango's  inoro  coinphelo 
discussion  of  llue  proposied  sizo  ro(|uir(!inonl. 

-''Sac  proposod  Nasda(|  Rulo  .SfiO.SldK  1 ).  As 
discussod  furthor  in  .Soclion  ll.ll..'!.,  a  .Sinallor 
Roporting  Ooinpanv  may  adopt  oilhor  a  formal 
wrillon  componsation  committoo  chartor  or  a  hoard 
rosolution  that  sixtcillos  tho  commitloo's 
rosponsihililios  and  authorilv. 

-"Tho  ('-ommi.ssion  notos  that  Rulo  1I)C-1  doos 
not  neijuiro  a  listod  issuor  spiecilicallv  to  havo  a 
chartor.  As  nolod  ahovo.  howievor.  sac  supra  notos 
l.S-l?  and  accompanying  toxl.  Rulo  IttC-l  doies 
ixequiii!  a  componsation  committoo  to  havo  corlain 
spociliod  authority  and  rosponsihililios.  Oflon. 


The  charter  must  siiecifv  the  scoiie  of 
the  committee’s  resiionsihilities  and 
how  it  c.irries  out  tho.se  res]ionsihilities, 
including  structure,  processes,  and 
memhership  reijuirements.'^^  It  must 
specify  the  committee’s  responsibility 
for  determining  or  recommending  to  the 
hocird  for  determination,  the 
comjfensation  of  the  UEO  and  all  other 
executive  officers  of  the  company,  and 
l)rovide  that  the  (iEO  may  not  he  ])re.sent 
during  voting  or  deliberations  on  his  or 
her  conqien.sation.'"*  In  addition,  the 
chitrter  mu.st  siiecify  the  committee’s 
resjion.sihilities  and  authority  .set  forth 
in  the  Exchange’s  rules  with  re.sjiect  to 
retaining  its  own  advisers;  aifjfointing, 
comjfensating.  and  over.seeing  such 
advisers;  considering  certain 
indejiendence  factors  before  selecting 
advisers;  and  receiving  funding  from  the 
comptmy  to  engage  them,  which  are 
discussed  in  detail  below.'"' 

Nasdaij’s  rules  currently  require  each 
memher  of  a  li.sted  company’s 
comjjensation  committee  to  he  an 
Indejiendent  Director  as  defined  in 
Nasdaij  Rule  .')()().')(a)(2).'*"  Rule  !()(]— 1, 
as  discu.ssed  above,  provides  that 
exchange  standards  mu.st  reiiuire 
compensation  committee  members  to  he 
inde])endent,  and  further  jirovides  that 
each  exchange,  in  deteimining 
indeiiendence  for  this  ])ur])ose,  must 
consider  relevant  factors,  including  the 
Fees  Factor  and  Affiliation  Factor 
described  tthove.  In  its  projiosal,  Nasdaij 
discussed  its  consideration  ofthe.se 
factors,"'  and  projjosed  the  following"'^: 

listud  issuurs  will  spucify  .uilhority  iiiul 
n!S|)ousihilili(!.s  of  this  kind  in  a  chartor  in  any  case. 
The  proposod  rulo  roijuiros  thorn  to  havo  a  chartor. 
and  to  includo  this  authority  and  sol  of 
rosponsihililios  in  addition  to  Iho  roipiirod  contoni 
discussod  infra  at  toxl  accompanying  notos  27-2;). 

^’Proposod  Rnlo  .StiO.StdKlHA).  Nasdaq  status  that 
this  roquiroinont  is  copiod  from  tho  Fxchango's 
.similar  listing  rulo  rolating  to  audit  committoo 
charters.  Rulo  .SliD.StcKl).  oxcopt  that  tho  annual 
roviow  and  roassossmont  roipiiroinonl  is  wrilton 
prosi)ocli\'olv.  rathor  than  rolrospoclivolv.  Tho 
proposod  rulo  chango  includos  a  conforming 
revision  to  make  tho  audit  connnilloo  roviow  and 
roa.ssossmonl  prospoclivo.  as  well.  Sac  Nolico. 

-“I’ro))osod  Rulo  .StiD.SldKlKBl-tC).  Nasdaii  slates 
that  those  provisions  an;  has(;d  upon  Nasdaifs 
curroni  com))onsalion-ri;latod  listing  ruh;s,  oxco|)t 
that  Iho  Altornalivo  Option  discuss(;d  ahovo  is  not 
availahh;  und(;r  Iho  propos(;d  ruh;  changt;.  Sac 
supra  nolo  21  and  accompanving  t(;xl. 

-''.S'o(,'  |)ropos(;d  Rulo  .IliD.IIdKl )(!))  and  infra 
notes  4t)-.')H  and  accompanying  text.  Hocauso 
.Smaller  R(;porling  (;ompani(;s  an;  not  r(;(|uir(;d  to 
comply  with  tin;  jirovisions  relating  to 
componsation  advisors  in  |)ropos(;d  Nasdai)  Rnlo 
,al>f),")(d)(:i).  .soo  infra  notes  02-1)7.  Ihoir  charters  or 
hoard  resolutions  are  not  roquiriid  to  ri;flocl  those 
rosponsihililios. 

Sac  supra  note  It). 

"  Nolico.  supra  nolo  3. 

Those  additional  factors  would  not  applv  to  Iho 
sohiclion  of  momhors  of  Iho  compensation 


C()iitiiiiM;(l 
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With  respect  to  the  Fees  Factor. 

Nasdacj  jjroposes  to  adojjt  a  i)rovision 
slating  that  each  nieinher  of  a 
compensation  committee  of  a  listed 
comjiany  must  not  accept  directly  or 
indirectly  any  consulting,  advisory  or 
other  compen.satory  fee  from  the  listed 
com])any  or  any  of  its  subsidiaries.  ‘  ‘  In 
discussing  its  review  of  its  current 
listing  rul(;s  and  the  Fees  Factor,  Nasdac] 
noted  that  its  rules  for  audit  committees 
of  listed  comjjanies,  in  meeting  the 
criteria  of  Rule  l()A-3  under  the  Act. 
prohibit  an  audit  committee  memher 
from  accepting  such  fees.  Tlu;  Fxdiange 
concluded  that  “there  is  no  compelling 
justification  to  have  different  standards 
for  audit  and  compen.sation  committee 
memh(!rs”  with  rcispect  to  the  Fees 
Factor.-*-’ 

As  currently  permitted  under 
Naschuj’s  rules  for  audit  committee 
members,  however,  the  jn  oi)osed  rule 
would  jjermit  a  compensation 
committee  memher  to  r(;c(;ive  fees  for 
his  or  her  memhershij)  on  the 
committee,  on  the  company’s  hoard,  or 
on  any  other  hoard  committee.  *■'■  In 
addition,  a  compensation  committee 
memher  woidd  he  jiermitted  to  receive 
fixed  amounts  of  com])ensation  under  a 
retirement  j)lan  (including  deferred 
compen.sation)  for  jn  ior  service  with  the 
company,  provitled  that  such 
compensation  is  not  contingent  in  anv 
way  on  continued  .service. •*'* 

With  respect  to  the  Affiliation  Factor. 
Nasdaq  ])roposes  that,  in  determining 
whether  a  director  is  eligible  to  serve  on 
the  compensation  committee,  the 
company’s  hoard  ahso  mn.st  consider 
whether  the  director  is  affiliated  with 
the  comijany.  a  suhsidiary  of  the 
company,  or  an  affiliate  of  a  subsidiary 
of  the  company  to  determine  whether 
such  affiliation  would  impair  the 
director’s  judgment  as  a  memher  of  the 
compensation  committee.-*^  In 
discussing  its  review  of  its  current  rules 
and  its  consideration  of  the  Rule  lOC- 
1  niquirement  in  this  area,-*'*  the 
Exchange  noted  that  its  rules  for  audit 
committees  of  listed  companies,  in 
meeting  the  criteria  of  Rule  l()A-3 
under  the  Act,  ])rohihit  an  audit 
committee  memher  from  being  an 
affiliated  person  of  the  issuer  or  any 
suhsidiary  thereof.  The  Exchange  said 
that  it  concluded.  ln)wever,  that  “.such 
a  blanket  jjrohihition  would  he 
inap])roj)riate  for  comj)en.sation 


coinmiltot!  ot  a  .Smallor  Koporting  (>)inpanv.  .SVv; 
infra  noU;  (>4. 

Scr  proposed  Riilo  .'i()().'>(d)(2)(A). 

;*•'  Son  Notice. 

.See  supra  note  iCt. 

»■  Id. 

.See  ))i-oposed  Ride  .‘j()0.S(d)(2)(A). 

■'**  .See  Notice. 


committees.’’-***  Nasdat)  believes  that  “it 
may  he  apj)ropriate  for  certain  affiliates, 
such  as  representatives  of  significant 
stockholders,  to  serve  on  compensttlion 
committees  since  their  interests  are 
likely  aligned  with  those  of  other 
stockholders  in  .seeking  an  appropriate 
executive  comj)ensalion  program.’’-’" 
Although  Rule  l()(i-l  retjuires  that 
exchanges  consider  “relevant  factors” 
not  limited  to  the  Fees  and  Affiliation 
Factors.  Nasdai]  states  that,  after 
reviewing  its  current  and  proposed 
listing  rules,  it  concluded  that  these 
rules  are  sufficient  to  ensure  the 
independence  of  compensation 
committee  members,  'fhe  Exchange 
therefore  determined  not  to  projjo.se 
further  indej)endence  reijuirements.-” 
Nasdacj  projjoses  a  cure  ])eriod  for  a 
failure  of  a  listed  conqjanv  to  meet  its 
committee  composition  requirements. 
The  ])ropo.sed  cure  period  is  the  same  as 
the  cure  period  currently  provided  in 
Nasdaq’s  rules  for  noncom])liance  with 
the  reipiirement  to  have  a  majority 
independent  hoard.  ’-  Under  the 
provision,  if  a  listed  company  fails  to 
com])ly  with  the  compen.sation 
committee  composition  retjuirements 
due  to  one  vacancy,  or  if  one 
compensation  committee  memher 
ceases  to  he  independent  due  to 
circumstances  beyond  the  memh(!r’.s 
reasonable  control,  the  companv  must 
regain  compliance  hv  the  earlier  of  the 
next  annual  shareholders  meeting  or 
one  year  from  the  occurrence  of  the 
event  that  caused  the  noncompliance.^** 

However,  if  the  annual  shareholders 
meeting  occurs  no  later  than  180  days 
following  the  event  that  cau.sed  the 
noncompliance,  the  companv  instead 
has  180  days  from  the  event  to  regain 
compliance.  As  explained  by  Na.sdaq, 
this  provides  a  company  at  least  180 
days  to  cure  noncom])liance  and  would 
typically  allow  a  companv  to  regain 
compliance  in  connection  with  its  next 
annual  meeting.-’-’  The  proj)osed  rule 
also  recpiires  a  comjjany  reiving  on  this 
provision  to  ])rovide  notice  to  Nasdaq 
immediately  iqion  learning  of  the  event 
or  circum.stance  that  caused  the 
noncompliance. 

Nasdaej’s  current  rules  relating  to 
com])ensation  committees  include  an 
exce])tion  that  allows  a  director  who  is 
not  an  Independent  Director  to  he 
ai)])ointed  to  such  a  committee  under 
exce])tional  and  limited  circumstances. 


"'Id. 

"'Id. 

'  Id. 

Rul(!  .'■RiO.'ithK  1  )(A)  i-(!gai-(ling  llio  inaj(ii-itv 
board  i-o(|uir(!im!nt. 

■'■'Sra  proposed  Rulo  .'il(()S(d)t4). 

-*-*  Saa  Nolico. 


as  long  as  that  director  is  not  currentlv 
an  executive  officer,  an  employee,  or  the 
family  memher  of  an  executive  officer.-’-'' 
The  exception  applies,  however,  onlv  if 
the  committee  is  compri.sed  of  at  least 
three  members  and  the  comj)any’s  hoard 
determines  that  the  individual’s 
imimhershij)  on  the  committee  is 
required  hv  the  best  interests  of  the 
company  and  its  shareholders.-’"  The 
exce])tion  is  retained  under  the 
proposed  ride  change,  and  permits  a 
listed  company  to  avail  itself  of  the 
allowance  even  for  a  director  who  fails 
the  new  requirements  regarding  the  Fees 
and  Affiliation  Factors.-”'  A 
compen.sation  committee  memher  mav 
not  serve  longer  than  two  years  under 
this  exception.  In  addition,  a  company 
relying  on  the  exception  must  make 
certain  disclosures  on  its  Web  site  or  in 
its  jiroxy  statement  regarding  the  nature 
of  the  relation.ship  and  the  reasons  for 
the  determination. 

In  its  discussion  of  this  jirovision.^'* 
Nasdai]  notes  that  its  rules  for  audit 
committees  and  nominations 
committees  of  listed  companies  also 
include  such  an  exception.  'I'he 
Exchange  states  that,  while  these 
exceptions  are  used  infreiiuently  by  its 
listed  companies,  it  believes  that  thev 
are  an  important  means  to  allow 
companies  flexibility  as  to  hoard  and 
committee  memhership  and 
comjiosition  in  unusual  circumstances, 
'file  Exchange  further  believes  that  the 
exception  may  he  jiarticularly  important 
for  .smaller  comjianies. 

2.  Authority  of  Uommittees  to  Retain 
(Compensation  Advi.sers;  Funding:  and 
Independence  of  (Compensation 
Advisers 

In  its  jirojjo.sed  rule  change,  as 
modified  by  Amendment  No.  1,-’" 
Na.sdaq  jjroposes  to  fulfill  the 
requirements  imjiosed  hv  Rule  10(C- 
l{h)(2)-(4)  under  the  Act  by  setting  forth 
tho.se  requirements  in  full  in  its  own 
rules.*’"  Thus,  projiosed  Nasdai]  Rule 
.'i(i().'5(d)(3),  as  amended,  jjrovides  that 
the  compensation  committee  of  a  listed 
comj)any  may,  in  its  sole  discretion. 


.SV;c  cui-rinil  Rub;  .5(i().i((l)(:i). 

.S’cf  id. 

^^.Scc  |)i-(i])os(!(i  Rule  .'i()(l5(il)(2)(l)). 

Sa(’  Nolit:i!. 

supra  noli!  7.  Niisdiiii's  proposal  as 
suliniiltod  originally  incorporalod  llio  roipiiromonls 
ol  Roll!  H)(:-l(l))(2)-(4)  l)v  rnloronco.  'I'lu;  Rxchango 
ainondod  Iho  jiroposal  lo  sol  Idrlli  ihoso 
rocpiiroinonls  oxplicitiv. 

"'"Rulo  10(:-l(l))(4)  (loos  nol  inoludotho  word 
"indopondoni"  boloro  "logal  oounsol"  and  roepdros 
an  indopondonco  asso.ssmoni  lor  anv  logal  oounsol 
to  a  conpxMisation  ooininilloo.  olhor  than  in-houso 
oounsol.  In  sotting  forth  tlio  id(|uiroinonl.s  of  Rulo 
UK;-1(I))(2)  and  (3).  Nasdac]  has  dololtxl  Iho  word 
-'indopondoni"  jirior  to  "logal  oounsol"  so  as  lo 
avoid  confusion. 
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retain  or  obtain  the  advice  of  a 
compensation  consultant,  legal  counsel 
or  other  adviser.^’’  Further,  the 
compensation  committee  shall  he 
directly  resjjonsihle  tor  the 
ap|)ointment.  compensation  and 
oversight  oi  the  work  oi  any 
coni])ensation  consultant,  legal  counsel 
and  other  adviser  retained  hy  the 
comj)ensation  committecc'’^  In  addition, 
the  listed  com|)anv  nucst  provide  lor 
appro])riate  funding,  as  determined  hy 
the  compensation  committee,  for 
payment  of  reasonable  compensation  to 
a  comj)ensation  consultant,  legal 
coim.sel  or  any  other  adviser  retained  hy 
the  com|)ensation  committee. 

Proposed  Na.sdaq  Ride  .KiO.lldK;!).  as 
amended,  also  .sets  forth  explicitly,  in 
accordance  with  Rule  lOC-l.  that  the 
comj)ensation  committee  may  select,  or 
receive  advice  from,  a  compen.sation 
consultant,  legal  coim.sel  or  other 
advi.ser  to  the  comjiensation  committee, 
other  than  in-honse  legal  coim.sel,  onlv 
after  taking  into  consideration  the  six 
factors  set  forth  in  Rule  10(1-1  regarding 
independence  assessments  of 
compen.sation  advisers.'"’-* 

The  six  factors,  which  an;  .set  forth  in 
full  in  the  jirojiosed  rule,  are:  (i)  The 
provision  of  other  services  to  the  issiKir 
l)y  the  person  that  employs  the 
comjMmsation  consultant,  legal  coim.sel 
or  other  adviser:  (ii)  the  amount  of  fees 
received  from  the  issuer  hy  the  ])erson 
that  employs  the  compensation 
consultant,  legal  counsel  or  other 
advi.ser.  as  a  percentage  of  the  total 
revenue  of  the  person  that  emjiloys  the 
compen.sation  consultant,  legal  counsel 
or  other  adviser:  (iii)  the  ])olicies  and 
procedures  of  the  person  that  emjiloys 
the  compensation  consultant,  legal 
coim.sel  or  other  adviser  that  are 
designed  to  prevent  conflicts  of  interest: 
(iv)  any  business  or  personal 
relationship  of  the  compen.sation 
consultant,  legal  counsel  or  other 
advi.ser  with  a  member  of  the 
com|)en.sation  committee;  (v)  any  stock 
of  the  issuer  owned  hy  the 
compen.sation  consultant,  legal  counsel 
or  other  adviser;  and  (vi)  anv  business 
or  personal  relation.ship  of  the 


S(Kf  llcMii  !)  ot  AiiumhIiikmiI  No.  1. 

S('f  id.  Tlu!  proposiil.  as  ain(;n(l(!(l.  also 
incliidos  a  provision,  doriviid  iroin  Kuli;  lOO-l. 
Stalina  llial  nothing  in  llio.so  ruhts  may  ho 
construiid:  (i)  To  rociuiro  llic;  coinjxnisation 
(:onimitto(!  to  impliMiumt  or  act  (:onsisl(nitlv  witli 
th(!  advico  or  rocoinmondalions  ol  tho 
f:omponsation  consultant,  lo^al  couns(d  orotiutr 
advisor  to  tin;  compimsalion  (:oininitto(!:  or  (ii)  to 
atlixM  till!  ahilitv  or  obligation  ol  a  (;oin])onsation 
coininitloo  to  oxorciso  its  own  jud^monl  in 
luinilnumt  otiho  diitiiis  ol  llio  (:oin))onsation 
coinmilloo.  Id. 

Id. 

■•^Sac  Rnlo  lOC-l (h)(4). 


comjien.sation  consultant,  legal  coim.sel, 
other  advi.ser  or  the  person  employing 
the  adviser  with  an  executive  officer  of 
the  issuer 

Fropo.sed  Rule  .‘i()().'i(d)(3),  as 
amended,  also  clarifies  that  nothing  in 
the  rule  requirits  a  compensation 
consultant,  legal  counsel  or  other 
comjiensation  advi.ser  to  he 
imleiiendent.  oidy  th.it  the 
comjiensation  committee  consider  the 
enumerated  independence  factors  before 
selecting,  or  receiving  advice  from,  a 
compen.sjition  adviser."’’’  It  further 
clarifies  that  compen.sation  committees 
may  select,  or  receive  advice  from,  any 
comjiensation  adviser  they  prefer, 
including  ones  that  are  not 
independent,  after  considering  the  six 
independence  factors  .set  forth  in  the 
rule.'"’^  In  Amendment  No.  1,  Nasdat) 
emjjhasizes  that  a  comjiensation 
committee  is  not  reijuired  to  retain  an 
independent  comjiensation  adviser; 
rather,  a  compensation  committee  is 
reipiired  only  to  conduct  the 
independence  amilysis  described  in 
Rule  10(1-1  before  .selecting  a 
compensation  adviser.'"’” 

In  Amendment  No.  2,  Nasdai]  added 
language  to  the  provision  regarding  the 
independence  a.ssessment  of 
compensation  advi.sers  to  stati;  that 
the  comjiensation  committee  is  not 
reijuired  to  conduct  an  indejiendimce 
assessment  for  a  compen.sation  advi.ser 
that  acts  in  a  role  limited  to  the 
following  activiti(!s  for  which  no 
disclosure  is  required  under  Item 
4()7(e)(3)(iii)  of  Regulation  .S-K:  (a) 
Consulting  on  any  hroad-hased  jilan  that 
does  not  di.scriminate  in  scojie,  terms,  or 
operation,  in  favor  of  executive  officers 
or  directors  of  the  companv,  and  that  is 
available  generally  to  all  salaried 
employees;  and/or  (h)  providing 
information  that  either  is  not 
i:u.stomized  for  a  particular  issuer  or  that 
is  customized  based  on  jjarameters  that 
are  not  developed  hy  the  adviser,  and 
about  which  the  advisttr  does  not 
provide  advice. 

Nasdaq  .states  that  this  excei)tion 
copies  language  from  Item  4()7(e)(3)(iii) 
of  Regulation  .S-K.  which  provides  a 
limited  exception  to  the  Commission’s 
requirement  for  it  registrant  to  di.sclose 
any  role  of  compen.sation  consultants  in 
determining  or  recommending  the 
amount  and  form  of  a  registnmt’s 
executive  and  director  com])en.sation.'”’ 


Rulo  l()(;-l(h)(4)(i)-(vi). 

■'••Soa  id. 
id. 

ll(!in  2  ol  AiiKindinonl  No.  I. 

''''Sire  proposod  Rulo  Still.Sld)!;!).  as  auKuulod  hv 
Ainondniont  No.  2. 

17  CFR  22>l.4()7(o)(:i)(iii). 


The  Exchange  believes  thiit  its  jn'ojiostul 
exception  from  the  indiqiendence 
assessment  re(|uirement  is  approjiriate 
hecau.se  the  types  of  services  excepted 
do  not  rai.se  conflict  of  interest 
concerns,  and  noted  that  this  is  the 
.same  reason  for  which  the  Commission 
excluded  these  types  of  services  from 
the  disclosure  reiiuirement  in  Item 
4()7(e)(3){iii)  of  Regulation  S-K.’’’ 

3.  Ap])lication  to  .Smaller  Riqiorting 
Companies 

Rule  lOC-l  includes  an  exemjition  for 
smaller  reporting  companies  from  till 
the  reiiuirements  included  within  the 
rule.’’^  Consistent  with  this  Rule  1()C-1 
])rovl.sion,  Na.sdaq,  as  a  general  matter, 
projioses  that  a  smaller  rejiorting 
company,  as  defined  in  Rule  12h-2 
under  the  Act  (hereinafter,  a  “Smaller 
Reporting  (Company”),  not  he  subject  to 
the  new  requirements  set  forth  in  its 
proposal  .sjiecifically  to  conqily  with 
Rule  1()C-1.“”  Thus,  Nasdaq  proposes 
not  to  require  Smaller  Riqiorting 
Comjianies  to  comjily  with  the 
enhanced  indejiendence  standards  for 
members  of  compen.sation  committees 
relating  to  com])ensatorv  fees  and 
affiliation. 

In  addition,  a  .Smaller  Reijorting 
(4)m])anv  will  not  he  re(]uir(!d  to 
include  in  its  compensation  committee 
charter  (or,  as  discussed  below,  in  a 
hoard  resolution)  a  grant  of  authority  to 
the  committee  to  retain  compen.sation 
advi.sers,  a  re(]uirement  that  the 
company  fund  such  advisers,  and  a 
requirement  that  the  committee 
consider  indejjendence  factors  before 
selecting  such  iidvisers.  As  stated  by 
Na.sdaq,  the  exception  for  .Smaller 
Rejiorting  (Aimpanies  akso  means  that 
the  compen.sation  committees  of  such 
comjianies  are  not  ritquired  to  review 
and  reassess  the  ade(]uacy  of  their 
charters  on  an  annual  basis.”'"’  The 
Ext;hange  believes  that  this  approach 
will  minimize  new  costs  impo.sed  on 
.Smaller  Reporting  Coinjianies  and  allow 
them  some  flexibility  not  allowed  for 
larger  companies. 

Na.sdaq  projioses  not  to  exclude  a 
.Smaller  Rejiorting  Comjiany,  however, 
from  its  jnojiosal  to  reijuire  a  listed 


See  AiiKindmiuil  No.  2. 

Sei'  supra  .Suction  II. A. 

'■*  See  propos(!(l  Rulo  .Slitt.SlilK.S). 

See  supra  toxt  a('.(:oui|)unviiig  uot(!s  ;i:t  and  :t7. 

"'•See  Nolic(!.  In  addition,  a  Smallor  R(!|)ortinf> 
Company,  liko  othor  lislod  com|ianios.  will  ho 
rixpiirod  to  ccntilv  that  it  has  adoptixl  a  lonnal 
writton  compcmsalion  commiltoo  charlor  (or.  il  it  so 
choosos.  a  hoard  rosolnlion)  that  spocilios  tho.sf:opo 
ol  tlio  coinmillo(!’s  rosponsihililios  and  its 
r(!sponsihilily  lor  d(!lorinining  or  roconnnonding  to 
tho  hoard  lor  dotorminalion  itio  coin|)(msation  of  tho 
CRO  and  othor  oxocniivo  olTicors.  See  supm  nolos 
27-2«. 
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company  to  have,  and  to  certify  that  it 
has  and  will  continue  to  have,  a 
compensation  committee  of  at  least  two 
memhers,  each  of  whom  must  he  an 
lnde])endent  Director  as  defined  in  the 
Exchange's  Ride  .'j()().')(a](2].'“*  In  its 
discussion  of  the  rules  from  which 
Smaller  Re])orting  (iomjianies  are  not 
exemjjt,  Nasdai]  notes  that  its  current 
listing  rules  regarding  com])ensation 
committees  do  not  provide  any 
exeinjitions  for  Smaller  Rejiorting 
Companies. 

4.  Exemptions 

Nasdaii  proposes  that  its  existing 
exem|itions  from  the  Exchange’s 
compensation-related  li.sting  rules 
currently  in  place,  which  are  set  forth  in 
Nasda(|  Rule  5815,  ajiply  also  to  the  new 
reipiirements  of  the  projiosed  rule 
change.  The.se  include  exemptions  for 
asset-hacked  issuers  and  other  jjassive 
issuers,  cooperatives,  limited 
partnerships,  management  investment 
companies  registered  under  the 
Inve.stment  Company  At;t  of  15)4t) 
(“registered  management  inve.stment 
comjjanies"),  and  controlled 
companies.'^”  Nasdai)  states  that  each  of 
these  categories  has  “traditionally  been 
exemjit  from  Nasdaij’s  comjjensation- 
related  li.sting  rules,”  and  believes  that 
the  reasons  for  the  exemptions  apjilv  to 
the  new  re(|uirements.  as  well.“’' 

As.set-hacked  issuers  and  other 
jiassive  issuers  have  been  exenpited. 
according  to  the  Exchange,  because  they 
do  not  have  a  hoard  of  directors  or 
persons  acting  in  a  similar  capacity  and 
their  activities  are  limited  to  passively 
owning  or  holding  (as  well  as 
administering  and  distributing  amounts 
in  resj)ect  of)  assets  on  behalf  of  or  for 
the  benefit  of  the  holders  of  the  listed 
securities.  Certain  member-owned 
coo])eratives  have  been  exempt,  the 
Exchange  states,  hiicau.se  they  do  not 
have  a  publicly  traded  class  of  common 
stock.  Na.sdac]  further  states  that  the 
structure  of  limited  partnershijis 
reijuires  that  public  investors  have 
limited  rights  and  the  general  j)artners 
make  all  significant  decisions  about  the 
operation  of  the  limited  jjartnershij), 
and,  as  such,  limited  ])artners  do  not 


Sac  |)r()i)i)S(!(l  Kulo  .'j(i0.'j((l)(."i).  Stur  iilso 
|)i()p()S(!(l  iiitiM'piotivi!  iii;ilc;rial  IM-.'jliO.a-li.  .As 
in)l(!(l  al)()V(!.  listiid  (:()in|)aiii(!s  otlun'  than  Smallor 
Ri!p()rlin}>  ('.oinpanios  and  otlior  nxomptiul  issunrs 
must  comply  with  the  additional  indnpondoncc 
r(!(piin!ini!nls  lor  coinixmsalion  committee  mmnhms 
set  lorth  in  proposed  Nasdaq  Kuh;  .'il)().")(d)(2)(A). 

.Set.'  discussion  in  .Section  II.H.l..  supra. 

.See  Notice. 

'■».See  Rule  .'>(il,S(a)(l ),  (2).  (4).  and  (.'j). 

•’".See  Notice.  Sou  also  di.scu.ssion  hehnv  at  note 
71),  infra,  tor  transition  iieriods  lor  companies  that 
currentiv  use  the  Alternative  Option  and  do  not 
have  compensation  committees. 


expect  to  have  a  voice  in  the  ojierations 
of  the  jiartnership.  Regi.stered 
management  investment  com])anies.  the 
Exchange  states,  are  already  subject  to  a 
])ervasive  .sy.stem  of  federal  regulation  in 
ciii'tain  areas  of  cor|)orate  governance. 
(Controlled  comjxmies,  by  definition,  are 
companies  of  which  more  than  50%  of 
the  voting  power  for  the  election  of 
directors  are  held  by  an  individual,  a 
grouj)  or  another  company,  and  the 
exem])tion  for  such  companies,  as  stated 
by  Nasdaip  recognizes  that  majority 
shareholders  have  the  right  to  select 
directors  and  control  certain  key 
decisions,  such  as  executive  officer 
comjiensation,  by  virtue  of  their 
ownership  rights. 

(Conc:erning  foreign  private  issuers, 
Nasdaq’s  current  rides  jiermit  any  such 
issuer  to  follow  its  home  country 
jnactice  in  lieu  of  many  of  Nasdaij’s 
corporate  governance  listing  stanilards, 
including  the  Exchange’s  compensation- 
related  listing  rules.""  This  allowance  is 
granted  on  condition  that  the  issuer 
discloses  in  its  annual  report  filed  with 
the  (Commission  each  reipnrement  that 
it  does  not  follow  and  describes  the 
home  country  practice  followed  by  the 
issuer  in  lien  of  such  reipiirement.^' 
Nasdaq  ])ro])oses  that  this  allowance 
continue  to  apjily  generally  to  the 
Exchange’s  compensation  committee 
rules  as  revised  by  the  instant  proposal 
on  the  same  condition,  namely  that  the 
issuer  di.scloses  each  reijiiirement  it 
does  not  follow  and  describes  the  home 
country  practice  it  follows  in  lieu  of 
such  requirement.  However,  with 
respect,  specifically,  to  the  enhanced 
standards  of  independence  for 
compen.sation  committees  (concerning 
fees  received  by  memhers  and  their 
affiliations)  Nasdaq  proposes  that,  if  a 
listed  comiianv  follows  its  home 
country  practice,  it  must  additionally 
disclose  in  its  annual  report  filed  with 
the  (Commission  the  reasons  why  it  does 
not  have  an  independent  comjiensation 


Rule  .AlilStuKS).  lliulur  Nii.s(liic|\s  lisliug 
I'ulos.  "IbroifiH  |)iiviiU!  issuur"  lias  thu  sauu; 
inuaniii”  as  uuilor  Rulu  :il)-4  uiidiir  thu  Rxchanj^u 
.\i:l.  .Sue  Ruli!  ,‘)l)().‘)(a)(lK).  Nas(lai|’s  listinf>  rules 
have  traditiuuallv  provided  (|ualijied  exeuiptioiis 
for  foreign  private  issuers  so  that  such  issuers  are 
not  reijuired  to  do  any  act  that  is  contrary  to  a  law, 
rule  or  regulation  of  any  puhlic  authority  exercisiii” 
jurisdiction  over  such  issuer  or  that  is  contrarv  to 
>;enerallv  accepted  husine.ss  practices  in  the  issuer's 
couutrv  of  domicile,  except  to  the  extent  such 
exemptions  would  he  contrarv  to  the  puhlic 
securities  laws.  Saa  .Securities  Rxchaiifie  Act 
Release  No.  4»74r)  (Novemher  4.  200a),  l)«  RR 
(i41!)4,  li4Hi.')  (Novemher  12.  200.1)  (SR-NA.SU- 
20t)2-i;i8). 

' '  A  l'’orei!'n  I’rivale  Issuer  that  is  not  required  to 
file  its  annual  report  with  the  (Commission  on  Form 
20-F  may  make  this  disclosure  only  on  its  Well  site. 


committoo  a.s  .sot  forth  in  those 
standards. 

5.  Transition  to  tho  Now  Rules  for 
(Companies  Listed  as  of  the  Effective 
Date  7:* 

The  proposed  ride  change,  a.s 
amended,  provides  that  certain  of  the 
new  reiiiiirements  for  listed  companies 
will  he  effective  on  )uly  1. 20 13. 7'* 
.Sjiecifically,  as  of  that  date,  listed 
comptmies  will  he  reiiuired  to  comply 
with  the  jirovisions  of  the  jirojiosed  rule 
change  relating  to  the  authority  of  a 
compensation  committee  to  retain 
compen.sation  consultants,  legal 
counsel,  and  other  compen.sation 
advisers;  the  authority  to  fund  such 
advisers:  and  the  responsibility  of  the 
committee  to  consider  indejiendence 
factors  before  .selecting  such  advisers.^ri 
To  the  extent  a  company  does  not  yet 
have  a  compensation  committee  by  that 
date. these  provisions  will  apjily  to 
the  Independent  Directors  who 
determine,  or  recommend  to  the  hoard 
for  determination,  the  compen.sation  of 
the  (CEO  and  all  other  executive  officers 
of  the  company.^" 


As  slated  by  Nasdaq,  this  proposed  coudition 
adopts  the  re(|uii'emeuls  of  Rule  lOC- 
1(l))(l)(iii)(A)(4).  which  provides  au  exemption 
from  the  independence  rtHpiirements  of  Rule  lOC- 
1  for  a  "foreisu  private  issuer  that  discloses  iu  its 
annual  report  the  reasons  that  the  foreien  private 
issuer  does  not  have  an  independent  compensation 
c:ommittee." 

■  ‘  Uurinfi  the  transition  periods  described  herein, 
until  a  conq)anv  is  required  to  comply  with  a 
particular  i)rovision  ol  the  new  rules,  the  company 
must  continue  to  comply  with  the  correspondiiif’ 
provision,  if  anv.  in  the  current  rules,  which  are  re- 
desienaled  as  Rule  .AtiO.aAfd)  and  IM-.'itiD.'iA-li 
(‘■.Sunseltine  Provisions).  Saa  Amendment  No.  1, 
whicli  added  t)iis  cdarilication  as  a  |)reamhle  to  the 
new  Rule  .AtiO.ald).  The  addition  mirrors  a  similar 
statement  already  included  in  the  ori}>inal  proposal 
as  a  preamble  to  the  .Sunsetting  Provisions. 

.See  |)ro))osed  Rule  .'ItiO.AldKti).  as  modified  by 
Amendment  No.  1  to  the  proposed  rule  change.  The 
original  proposal  provided  that  these  provisions 
were  to  he  effective  immedialelv. 

Id. 

“'C\  listed  company  that  does  not  currentiv  have 
a  com|)ensation  committee  is  not  reipiired  to  iniHit 
the  requirement  to  have  such  a  committee  until  the 
earlier  of  its  lirst  annual  meeting  after  lanuary  1.5, 
2014.  or  October  :il  .2014.  .See  infra  note  78  and 
accompanying  text. 

"'While  the  provisions  of  the  propo.sed  rule 
change  relating  to  the  authority  of  a  compensation 
committee  to  retain  compensation  advisers,  the 
company's  obligation  to  fund  such  advisers,  and  the 
responsibility  of  the  committee  to  consider 
independence  factors  before  .selecting  such  advisers 
must  he  assigned  to  the  committiH;  or  Independent 
Directors  acting  in  lien  of  a  committee  hv  |ulv  I. 
2l)i:i.  the  requirement  that  they  he  included  in  a 
written  committee  charter  does  not  apply  until  a 
later  date,  as  it  is  one  of  the  remaining  provisions 
of  the  new  compensation  lannmittee  rule  subject  to 
the  transition  |)eriod  dismissed  below.  Rule 
.atiltoIdKti)  states  that  companies  should  consider 
under  slate  corporate  law  whether  to  grant  the 
s|)ecific  res))onsihilities  and  aulhorilv  referenced 
through  a  charter,  resolution  or  other  hoard  action. 
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Regarding  the  remaining  new 
provisions  for  coinjjensation 
committees,  the  pro])osed  rule  change, 
as  amended,  provides  that,  in  order  to 
allow  listed  companies  to  make 
nece.ssarv  adjustments  in  the  course  of 
their  regular  annual  meeting  .schedule, 
they  will  have  until  the  earlier  of  their 
first  annual  meeting  after  January  15, 
2014,  or  October  31. 201 4,^"  to  comply 
with  these  remaining  provisions.'*'  A 
listed  company  must  certify  to  Nasdacj. 
no  later  than  30  days  after  the  final 
implementation  deadline  ajiplicahle  to 
it,  that  it  has  comj)lied  with  Rule 
.5005(d). 

0.  Pha.se-ln  Schedules:  IPOs;  Com])anies 
That  Lo.se  Their  Exemptions:  Companies 
Transferring  From  Other  Markets 

Nasdacj's  exi.sting  rules  jjermit  a 
company  listing  in  connection  with  its 
initial  public  offering  (“IPO”)  to  jjha.se 
in  its  comjjliance  with  the  Exchange's 
indejjendence  recjuirements  for 
comjjensation  and  nominations 
committees,""  as  follows:  Each  such 
committee  must  have  one  indejjendent 
member  at  the  time  of  listing:  a  majority 
of  memhers  must  lx;  indejjendent  within 
00  days  of  listing:  and  all  memhers  (jf 
such  ccjinmitlees  must  he  indejjendent 
within  (Jiie  year  of  listing.  The  .same 
jjhase-in  .schedule  is  jjermitted  lor 
c:omjjanies  emerging  from  hankrujjtcy  " ' 
and  ccjinjjanies  ceasing  to  he  contrcjlled 
comjjanies."^  Nasdacj  jjrcjjjo.ses  that  this 
schedule  continue  to  ajjjjly  and  that  it 
remain  the  same  with  resjject  t(j  the  new 
comjjcmsation  c(jmmittee  comjjosition 
retjuirements  set  forth  in  the  jjrcjjjo.sed 
rule  change."  ' 

As  stated  by  Nasdacj.  this  wcjuld  mean 
that  a  ccjinjjany  listing  on  the  Exchange 
in  c(jnnecti(jn  with  its  IPO,  a  comjjaiiy 
emerging  fnjin  hankrujjtcy,  or  a 
ccjinjjany  ceasing  to  he  a  controlled 
comjjany  would  he  jjermitted  t(j  jjhase 
in  its  comjjliance  with  the  requirements 
that  a  comjjensation  committee  have  at 
least  tw{j  members,  that  tlnjse  members 
h(!  Indejjendent  Directors  as  defined  in 
Nasdaq’s  rules,  and  that  they  meet  the 
enhanced  standards  of  imhjjjendence  for 


proposiMl  Kiili!  .SliO.StdJtli).  iis  inodilicd  l)v 
y\in(;ndin)!nl  No.  1  to  llio  proposod  rule;  (:lianj>(!.  'I'Ik! 
oi'iainal  iiroposcil  had  i'ia|uinul  lliosi;  provisions  to 
ho  iinploiiKMitod  hy  IIk!  company's  s(!Cond  annual 
inooliii}*  allor  Iho  proposal  was  approved,  lull  no 
lalor  than  lJocoinl)or  :il.  2014. 

■‘•Tho  romainin^  provisions  suhjoci  lo  this 
sciutdnii!  inchido  IM-.'iOO.a-li.  winch  is  now 
inlorpnilivo  malorial  lo  lio  incindod  in  llio  loxi  ol 
N'asdaij's  rules  lhal  olahoratos  on  tho  compensation 
commit  too  roipiiromonts. 

'“'.See  Rule  .')(il,')(l))(l ). 

.See  Nasdaq  l.istina  Rule  .a()l.')(l))(2). 

.S'oo  Nasdaq  Listing  Rule  ,a(il.5(c)(;i). 

"•  .Spocilicallv.  Iho  phaso-in  schodido  would 
apply  lo  proposod  Rule  .'jli0.'i(d)(2). 


comjjensatiun  committees  (concerning 
fees  received  by  memhers  and  their 
affiliations)  adojjted  jjursuant  to  Ride 
lOC-l."-' 

For  a  comjjiuiy  that  w<is,  hut  has 
cea.sed  to  he,  a  Smaller  Rejjorting 
Comjjtmy,  the  jjrojjo.sed  rule  change,  its 
modified  by  Amendment  No.  1, 
establishes  a  jjhase-in  schedule  based 
on  certain  dates  relating  to  the 
comjJtmy’s  change  in  status."'’  Pursuant 
to  Rule  12h-2  under  the  Act.  a  comjjany 
tests  its  status  as  a  Smaller  RejJorting 
Comjjany  on  an  annual  basis  as  of  the 
last  business  day  of  its  most  recenllv 
comjjleted  second  fiscal  ijuarter  (the 
"Determination  Date”).  A  comjjany  with 
a  jjuhlic  float  of  $75  million  or  more  as 
of  the  Determination  Date  will  cea.se  to 
he  a  .Sniidler  Rejjorting  Comjjany  as  of 
the  beginning  of  the  fiscal  year 
following  the  Determination  Date. 

Under  Na.sdaij’s  jjrojjosal,  the  day  of  this 
change  in  .status  is  the  beginning  of  the 
jjha.se-in  jjeriod  (“Start  Date”)."" 

By  six  months  from  the  Start  Date,  the 
comjjany  will  he  rtttjuired  ttj  comjjly 
with  Ruie  5(i()5(d)(3),  which  sets  forth 
the  jjrovisions  de.scrihed  above  relating 
lo  authority  of  a  comjjensation 
committee  lo  retain  comjjensation 
advisers,  the  requirement  that  the 
c.omjjany  fund  such  advi.sers,  and  the 
reijuirement  that  the  committee 
considttr  indejjendence  factors  before 
selecting  such  advi.sers.  By  six  months 
from  the  Start  Date,  the  comjjiiny  will 
also  he  retjuired  to  certify  to  Nasdaij  (i) 
that  it  has  comjjlied  with  the 
reijuirement  in  Rule  5(j()5(d)(  l)  to  ttdojjt 
a  formal  written  comjjensation 
committee  charter  including  the  content 
sjjecified  in  Rule  5(j()5(d)(l)(A)-(D)  "^: 
and  (ii)  that  it  has  comjjlied,  or  within 
the  ajjjjlicahle  jjhase-in  schedule  will 
comjjly,  with  the  additional 


'*■' .S’u(!  Nolico  lor  an  illusiralioii  providod  l)v 
Nasdaq  ol  how  Iho  coniponsalioii  coinmilloo 
comiuisilion  roquiromonl  will  inloraol  wilh  Iho 
ininiiuuiii  si/.o  ro(|uiroinonl. 

.S’oo  proposod  Rule  .SliO.StdKd),  as  ainoiulod.  In 
Iho  proposal  as  originally  suhinillod.  Iho  jihaso-in 
sdiodnlo  was  lo  ho  Iho  saino  as  Iho  phaso-in 
sohodulo  ior  a  conipanv  lisling  in  conjunclion  wilh 
an  ll’CJ.  and  was  lo  slarl  lo  run  on  llio  duo  dalo  ol 
Iho  tiling  wilh  Iho  I'.ominission  in  whioh  Iho 
company  is  roipiirorl  lo  rcquirl  lhal  il  is  an  issuor 
olhor  lhan  a  .Smailor  Roporling  Coinpanv.  In 
AmondinonI  No.  1.  Nasdaq  slalos  lhal  whilo  Iho 
rovisod  phaso-in  sfdiodulo  is  dilloronl  Iroin  whal  il 
originallv  proposod.  llio  ainondod  vorsion  will 
allow  companios  suHicionI  limo  lo  adjnsi  lo  Iho 
diHoronciis. 

'"’.S’oo  AmondinonI  No.  1. 

.S’oo  .sij/rro  nolos  2(i-2!l.  'I’his  incindos  Iho 
provisions  wilh  which  Iho  conqiany  is  now 
roquirod  lo  compiv  rolaling  lo  anihorilv  ol  a 
componsalion  coinmilloo  lo  rolain  componsalion 
advisors,  iho  roquiromonl  lhal  Iho  company  hind 
such  advisors,  and  Iho  roquiromonl  lhal  iho 
coinmilloo  considor  indopondonco  faclors  holdro 
solocling  such  advisors. 


reqnirement.s  in  Rule  5(j()5(d)(2)(A) 
regarding  cumjjensation  committee 
comjjosition. 

Under  the  jjrojjosal.  as  amended,  a 
comjjany  that  has  ceased  to  he  a  Smaller 
Rejjorting  Uomjjany  will  he  jjermitted  to 
Jjhase  in  its  comjjliance  with  the 
enhanced  indejjendence  reijuirements 
for  comjjensation  committee  memhers 
(relating  to  comjjen.satory  fees  and 
affiliation)  as  follows:  (i)  One  inemher 
must  satisfy  the  reijuirements  by  six 
months  from  the  .Start  Date:  (ii)  a 
majority  of  memhers  must  satisfy  the 
requirements  hv  nine  months  from  the 
Start  Date;  and  (iii)  all  members  must 
satisfy  the  requirements  by  one  year 
from  the  .Start  Date."" 

However,  hecau.se  a  .Smaller  Rejjorting 
Comjjany  is  required  to  have  a 
comjjensation  committee  and  such 
committee  is  required  to  he  comjjri.sed 
of  at  least  two  Indejjendent  Direi.tors,  a 
comjjany  that  has  cea.sed  to  he  a  .Smaller 
Rejjorting  Comjjany  will  not  he 
Jjermitted  to  use  the  jjha.se-in  schedule 
for  these  requirements. 

Nasdaq  jjrojjoses  no  changes  to  the 
jjhase-in  .schedule  in  its  current  listing 
rules  for  comjjanies  transferring  to 
Nasdaq  from  other  markets."" 

7.  Conforming  Changes  and  Ciorrei'.tion 
of  Tyjjograjjhical  Inrors 

Finally,  Nasdaq  jjrojjoses  to  make 
minor  conforming  changes  to  its 
requirements  relating  to  audit  and 
nominations  committees  and  to  correct 
certain  tyjjograjjhical  errors  in  its 
current  corjjorate  governance 
requirements."" 

111.  (ioininents  on  the  Projjosed  Rule 
Change  and  Nasdaq’s  Resjjonse 

As  stated  jjreviously.  the  Commission 
received  a  total  of  eight  comment  letters 
on  the  jji’ojjosed  rule  change.*"  Three 
commenters  exjjres.sed  general  sujjjjort 
for  the  jjrojjosai,  although  one  of  these 
commenters  found  it  wanting  in  some 
resjjects  and  another  believed  that  it 
needed  to  he  amended  before  being 
ajjjji’oved.*'^  .Some  commenters 


IJiuiiig  llii!  phasu-in  suhiululii.  a  company  llial 
lia.s  coasocl  lo  bo  a  .Smailor  Roporliiig  l.’ompanv  ivill 
1)0  ro(|uiro(l  lo  oonlinuo  lo  compiv  wilh  Iho  rulos 
pioviiJiislv  ap|)li(:aljlo  lo  il. 

«‘’.S’oo  Rulo  .'ilil.'llhIH). 

.Soo  INliiliil  S  ol  Iho  iiroposoil  nilo  chango. 

.S’c’o  supra  nolo  .S. 

.S’c’o  ICl  Lollor.  which  iirgod  approi  al  ol  Iho 
proposal:  'roamslors  l.ollor.  which  .slronglv 
suppoiiofl  Iho  pro|)o,sal  whilo  holioi  ing  lhal  il  did 
nol  lullv  salislv  Iho  roqiiiromonls  ol  Rule  KJli-l  and 
lhal  il  did  nol  go  lar  onough  in  corlain  rospocis:  and 
t’.orporalo  .Socrolarios  l.ollor.  which  gonorallv 
supporlod  Iho  pro|)osal.  hul  holiovod  lhal  corlain  ol 
ils  aspocls  woro  iinnocossarily  Inirdonsomo  or  nol 
suHicionlly  cloar  such  lhal  Iho  proposal  noodod  lo 

l'.<>iitimuHl 
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supported  .sjjecific  provisions  oi  the 
])ropo.sa !,*••*  some  opposed  s])e{:ifi(: 
])rovisions,’''*  and  .some  sought 
clarification  of  certain  as])ects  of  the 
proposal. ■*'’  Some  commenters  believed 
that  the  proposal  fell  short  of  meeting 
the  re(]uirements  of  Ride  10(1-1  and 
believed  that  it  should  have  been  more 
stringent. These  and  other  comments, 
as  well  as  Nasdacj’s  responses  to  some 
of  the  comments  that  rai.sed  i.ssues  with 
the  pro]K)sal.  are  summarized  below. 

A.  (Jompansdtion  (JonimittHO 
('joinposition 

Three  commenters  expressed  sii])j)ort 
for  Nasdaq’s  projiosal  to  require  all 
listed  comjianies  to  have  standing 
compensation  committees, ■*'  and  two 
further  supjiorted  the  projiosal  that  such 
committees  have  at  lea.st  two 
members. Three  commenters 
supiiorted  the  provision  that  requires 
compensation  committees  to  adojit  a 
written  charter.’*'' 

'I'wo  commenters  ojiposed  the 
propo.sal’s  absolute  jirohihition  barring  a 
conqiensation  committee  member  from 
receiving  any  fees  from  the  comiiany."”’ 
One  of  these  commenters  argued,  for 
examjile,  that  such  a  prohibition  is 
“unnecessarily  j)rescri])tive  and 
effectively  jirecludes  certain 
professionals,  particularly  attorneys, 
from  compen.sation  committee 
service.”  "*'  In  addition,  this  commenter 
argued,  because  most  Nasdai]  companies 
have  three  committees  that  reipiire 
Independent  Directors  (audit, 
compensation,  and  nominations 
committees)  and  audit  committee 
members  are  already  subject  to  a  “no 
compensatorv  fee”  restriction,  adding 
the  same  restriction  for  com]ien.sation 
committee  member.ship  would  imjiose  it 
“on  a  very  high  percentage  of  the 


1)1!  i)ni(!n(lo(l  Ixiloni  l)(iin<>  nijprovod  l)y  tlic! 
(^oiiliiiis.sion. 

■'*  AFL-OlO  l.cttor.  Hrown  Lcttor.  (11  l.dtor. 
Id  l.ollor.  and  Toaiiislors  Ldllar. 

■"  AFL-dO  Lollor,  Brown  Loltor.  and 
I’innadc  Lettor.  Son  also  dl  l-nltor.  which  .staled 
llial  it  did  not  siii)i)ort  corlain  specific  aspects  of  the 
propo.sal. 

.S(!e  Pinnacle  Letter  and  C.orporate  .Secretaries 
Liitter. 

■"’iSV.-e,  AFl,-dO  l.elter.  Brown  I.eller.  (,'II 
Liiller.  and  Teainsters  Letter. 

’*'  .See  AFL-C.IO  l.etler.  (11  Letter,  and  'f canisters 
Letter. 

.See  AFl,-d(l  Letter.  Teamsters  l.etter. 

.See  AFL-dO  Letter,  (ill  Letter,  and  Teamsters 
Lellm-. 

""’.See  Pinnacli!  Letter  and  (iorporale  .Secretaries 
Letter. 

""  Pinnacle  Letter.  The  commenter  ohserviid  that 
the  ride  would  dis(|nalilv.  lor  instance,  a 
knowledgeahle  employnieni  attorney  whose  firm 
provides  only  a  limited  amount  of  real  estate 
fdosing  or  non-employment  litigation  services,  and 
neither  he  nor  his  firm  provided  employment  or 
com|)ensation  advice  to  the  company,  hi. 


indupendont  directors.”  This 
commenter  suggested  that  the 
(lommission  reject  the  jiroposed  rule 
;md  that,  if  Nasdai]  determined  to 
maintciin  a  jirohihition,  the  prohibition 
should  not  he  absolute.  Rather,  this 
commenter  argued,  “some  level  below  a 
de  minimus  amount”  of  fees  should  he 
permitted  and  fees  for  service  that  have 
no  relationshi])  to  the  work  of  the 
compen.sation  committee  should  he 
excluded.  "’•* 

In  a  similar  vein,  the  other  commenter 
opposing  an  absolute  bar  believed  that 
it  is  imjKirtant  to  companies  that  .seek  to 
maximize  the  contributions  of  their 
directors  not  to  he  re.stricted  by  such  a 
jirohihition,  and  expressed  concern  that 
the  projiosal  would  “disproportionately 
imjiact  small-  and  mid-cap  companies, 
whose  hoards  tend  to  he  smaller  and 
who  have  fewer  resources  to  engage 
non-employee  advisers  and 
consultants.”  "’■*  This  commenter 
believed  that  a  better  approach  would 
he  to  have  a  company’s  hoard  of 
directors  consider  such  consulting  or 
advisory  fees  in  making  its 
determination  as  to  whether  the 
member’s  receipt  of  such  comjiensation 
would  interfere  with  the  member’s 
exercise  of  independent  judgment.'"’’ 

In  re.sjion.se,  Nasdai]  stated  that  it  had 
carefully  weighed  the  potential  benefits 
of  the  prohibition,  and  had  determined 
that  the  payment  of  direct  or  indirect 
fees  from  a  company  to  a  couqiensation 
committee  member  “could  intluence,  or 
create  the  ajijiearauce  of  inniunicing,  the 
member’s  judgment  and  therefore 
render  the  member  unwilling  or  unable 
to  ])rovide  a  truly  indejiendent  voice  on 
executive  comjien.sation  decisions.” 
Nasdai]  acknowledged  that  the 
jirohihition  will  jireclude  certain 
jirofessionals  from  service  on 
compensation  committees,  hut  stated 
that,  “given  the  heightened  imjiortance 
of  executive  comjiensation  decisions  in 
today’s  husine.ss  environment.”  it 
believes  that  “the  goal  of  ensuring 
independent  compensation  decisions 
outweighs  the  iiotential  negative  impact 
of  excluding  a  small  grouji  of 
individuals”  from  such  servii.e.’"^ 

Three  commenters  generally 
sujijKirted  Nasdai] ’s  ])ropo.sal  that 
members  of  comjien.sation  committees 
must  not  accejit  any  consulting, 
advisorv  or  other  compensatorv  fees,'"" 
(les])ite  their  own  belief,  generally,  that 


’"-'W. 

""  Id. 

(Corporate)  .Si!(:ri!tiiri(!s  l.iillor. 

"'■•Id. 

""’.SVio  Nasdaq  Riispoiisi!  Liittiir. 

Id.  Seo  (d.'so  infm  text  acconipaiiyiii”  nolo  143. 
Sno  AFl.-(dO  Lolli!!'.  (dl  l.ollor.  and  Toamsiors 
Lotlor. 


additional  requirements  or  iirohihitions 
should  he  imjiosed.'""  Two  of  the.se 
commeuters  believed,  however,  that  the 
jirojiosal  falls  short  of  the  requirements 
of  Rule  lOC-1,  which,  in  their  view, 
requires  that  fees  jiaid  to  a  director  for 
service  oii  the  comjiany’s  hoard  also  he 
cousidered.' '"  Another  commenter 
argued  that  the  language  of  Section  10(1 
of  the  Act  itself,  as  well  as  its  legislative 
history,  indicates  (longress’s  intent  that 
such  fees  he  considered. ' ' '  These 
commenters  believed  that  comiien.sation 
for  hoard  service  “can.  in  certain 
circumstances,  impair 
indejiendence,”  '  hecau.se  “high 
director  fees  relative  to  other  sources  of 
income  can  comiiromi.se  director 
objectivity,”  ' and  “highly  paid 
directors  also  may  he  more  inclined  to 
ajijirove  large  executive  jiay 
jiackages.”  '  '•*  One  commenter  believed 
that  the  requirement  of  Section  lOC  of 
the  Act  and  Rule  1()G-1  to  consider  the 
source  of  compensation  of  a  director 
goes  further,  and  ajijilies  to  all  tyjies  of 
comjiensation  that  a  director  may 
receive,  including  comjiensation  jiaid 
by  any  jierson,  including  non-issuers.'"’ 

In  its  resjion.se  to  comments.  Nasdaq 
stated  that  coinjianies  tyjiically  ailojit  a 
uniform  comjiensation  jiolicv  that 
ajijilies  to  all  directors,  not  only  those 
who  .serve  on  comjien.sation  committees, 
such  that  “a  requirement  to  determine 
eligibility  for  comjiensation  committee 
.service  based  on  director  fees  would 
lead  to  uo  meauingful  distinction  among 
directors.”  ""  In  addition.  Nasdaij 
stated,  “directors  should  he  adequately 
comjiensated  to  ensure  that  they  devote 
ajijirojiriate  time  and  attention  to  their 
roles  and  resjionsihilities.”  Na.sdaij  also 
observed  that,  to  the  extent  a  conflict  of 
interest  exists  because  directors  set  their 
own  comjiensation,  companies  must 
(lisclo.se  director  compensation,  and 
investors  will  become  aware  of 
excessive  or  non-customarv  director 


""'For  it  (li.scussion  of  Iho  <i(l(litioiiiil  kinds  of 
riilos  Ihosi!  coininonts  fiivoriid  roliiliii}’  to  pavmonls 
madi!  to  inoniBiirs  of  (:om])i!nsation  oommiltinis.  and 
Nasdaq's  nisponsn  to  tlioir  aif^iinionts.  .soo  I'n/m 
noUis  123-127  and  aia'.oinpanyin”  toxt. 

"".S(!c  .'M’L-C.Kl  Lollw  and  Toainstors  Loltor. 
noting  that  Kuli!  IIK.'-I  r(!qidn:s  llio  oxchangiis  to 
considt!!'  a  director's  "sourco  of  coinpiinsalion.  "  and 
argiiing  that  this  jilira.sc  includos  director  fees.  In 
till!  pro|)osal.  Nasdaij  statiid  that  it  does  not  hiilievi! 
that  the  intent  of  the  llodd-Frank  Ac.l  or  Ride  llKi- 
1  was  to  limit  indejiendence  based  on  director 
comjiensation.  .S’ee  Notice. 

' ' '  .S'ee  Brown  Letter. 

"-'/i/. 

" 'AFL-(1()  Letter.  .S'c-e  ii/.sii Teamsters  Letter, 
arguing  that  direc.lors  who  are  highly  jiaid  "may  he 
more  inclined  to  ajijirove  large  executive  jiay 
jiackages." 

"■•AFL-CIO  Letter. 

'"■'.See  Brown  Letter. 

'"’Nasdaq  Resjionse  laitler. 


Federal  Resisler / Vol .  78.  No.  14/Tuesday.  Inmiary  22.  2013/Nolic^ 


c.omptMisation  througli  this  means. 

The  Exchange  further  cited  to  the  n!' 

re(]uirenient  in  its  rides  that  a  company  cx] 
board  make  an  aiTirmative 
(fetermination  that  each  lndei>t->i‘"'*'* 

Director  has  no  relationship  tliat.  in  the  co 
opinion  of  the  lioard.  would  interiere  nx 
with  his  or  her  independent  judgment  <>  / 
in  carrying  out  director  responsihdities.  ni 
and  that  a' hoard  could  therefore  i 

consider  director  fees  in  this  context 
With  respect  to  the  other  prong  oi 
Nasdaq’s  independence  standard  tor  ‘  ^ 

comiiensation  committee  memhers.  one  • 
commenter  stated  that  it  did  not  olqect  '' 
to  the  Exchange’s  proposal  to  reipiire  • 

the  hoard  of  a  listed  company  to 

consider  whether  a  direi'.tor  is  affiliated 
with  the  conqiany  or  any  (if  its 
subsidiaries  and  their  affiliates  in 
determining  eligibility  for  conqiensation 
committee  membership."’*  Another 
commenter.  on  the  othei  hand.  ^ 

expressed  disapiiointment  that  the  ^ 

l-ixchange  did  not  jiropose  a  ban  on  such  ^ 
affiliations,  maintaining  that  “alhliateit  ^ 
persons— such  as  a  large  shareholder  ^ 

seeking  a  change  in  control  oi  the  ^ 

comjianv — may  have  interests  or  ^ 

investment  time  horizons  that  differ 
from  shareholders  generally. 

In  response  to  the  latter  commenti.i. 
Nasdaq  stated  that  it  had  considered 
whether  to  adopt  such  a  prohibition,  but 
concluded  that  “such  a  blanket 
prohibition  would  be  inappropriate  lor^ 
compensation  committee  members. 

The  Exchange  believed  that  it  may  be 
desirable  for  rejiresentatives  of 
significant  stockholders  in  a  listed 
company  to  .serve  on  its  compensation 
committee  "since  their  interests  are 
aligned  with  other  stockholders  in 
seeking  a  rational  compensation 

program.”  .  .1 

Some  commenters  believed  that  the 
propo.sed  rule  should  explicitly  require 
the  board  of  a  listed  company,  when 
considering  affiliations  of  a  direi.toi  in 
determining  eligibility  lor  the 
compensation  committee,  to  consider 
personal  or  business  relationships 
between  the  director  and  the  comjiany  s 
executive  officers.'-’*  As  expressed  by 
one  commenter.  “too  many  corporate 
directors  have  significant  iiersonal. 
financial  or  business  ties  to  the  senior 
executives  that  they  are  responsible  tor 
com|)ensating.”  *-"* 

"7/fy. 

''•'Id. 

l'‘'.Sccf.ll 

.S'(!r  Tiiiinislers  l.cttiir. 

•-'I  NiiscliUi  Ros|)<>nst!  Ix^tloi. 

M'l.-Clt)  LolUir.  Itrowii  Lutlur.  Cll  l.«!lt(!r. 

Tiiainstcrs  l.<!tlt!r. 

AFL-C.IO  Liitlor.  .SVfi;  «/.so  Toamsturs  LiiUor. 


Some  commenters  believed  that  or 

related  party  tran.sactions  should  sti 

explicitly  he  included  as  a  relevant  (  > 

factor  in  determining  imle])endence  lor  tn 

members  of  compensation  ‘.i 

committees.'-'’  q  he  additional 

riMiuirements  suggested  by  commenters 
also  included  dis(iualifu;ation  of  a 
director  from  membership  on  the  j.] 

compensation  committee  if  an  q 

immediate  family  membei  of  the  j. 

director  received  compensation  in 
excess  of  .SI  2l).()00  a  year  from  the  ^ 

conqiany  even  if  that  family  membei  j 

was  not  an  executive  off ii:er  of  the 
company;  '-'*  or  if  the  director  has.  or  in 
the  past  five  years  has  had.  a  peisonal 
contract  with  the  conqiany.  an  executive  • 
officer  of  the  conqiany.  or  any  affiliate  ^ 

of  the  company.'-^  . 

Nasdaq  responded  that  its  definition 
of  Independent  Directors,  in  addition  to  ' 
the  bright-line  tests  of  independence 
that  it  inqio.ses.'-'*  requires  a  conqiany  s 
board  to  make  an  affirmative 
determination  that  each  such  directoi 
has  no  relationshiii  that,  in  the  oiiinion 
of  the  board,  would  interfere  with  the 
exercise  of  independent  judgment  in 
carrying  out  the  responsibilities  of  a 
director.'-’*  “This  bifurcation.’’  Nasdaq 
stated,  “recognizes  that  INasdaijl  cannot 
in  its  rules  legislate  every  jiossible 
relationshi]!  between  a  jconqianyl  and 
’  its  directors  and  therefore  enqiowers  the 
board,  which  must  he  conqirised  of  a 
majority  of  Independent  Directors,  to 
a.ssess  the  relevant  relationshiiis. 

.Several  commenters  read  a  statement 
made  by  the  Commis.sion  in  adopt  ing 
Rule  ItiCi-l  as  indicating  that  no  single 
factor  could  determine  a  director’s 
independence.'’"'  and  believed  that 
such  a  iiosition  undermines  the  intent  ot 
the  rule.'’"  Two  commenters  explicitly 
sought  clarification  from  Nasdaij  that  a 
single  factor  can  result  in  the  loss  of 
’  independence.'’*’^ 

In  its  response  letter.  Nasdaq 
confirmed  that  a  director  cannot  he 
indeiiendent  if  he  or  she  fails  any  of  the 
bright-line  jirohibitions  in  the  definition 
of  Independent  Director  or  accepts 
'  ^  direct Iv  or  indirectly  any  consulting. 

advisory,  or  other  fee  from  the  company 


or  any  of  its  subsidiaries.  The  Exchange 
.stated  that  its  proposals  “operate  to 
exclude  directors  who  fail  the.se  tests 
from  serving  on  the  compensation 
committee.”  '  *’* 


125  Al-L-ClO  and  'rnainstors  Lntlor. 

.Sen  Al'l.-CK)  l.nllii'-  ‘"><1  Toamsiors  Ltillnr. 
Nasdaii  s  (Inlinilion  nl  Indopnnd.int  l)irw;lor  idroady 
disciualirins  a  director  lioin  iniiinlinrslni)  on  llu; 
rniniionsalion  (;onnnin(!ci  il  an  innnodialo  lanniy 
inoinlnir  of  Hm  diroidor  rocaiivod  in  oxonss  ol 
.SI 2(1.(1110  from  (ho  ooiniiany  and  also  was  an 
oxoonlivo  ollioor  ol  (ho  company, 
i^r  .See  Cll  Uillor. 
i^'i  .S’oo  suiirci  nolo  1(1. 

See  Nasdai)  Kosponso  l.ollor. 
cii.Sof.' Al-l.-ClO  honor,  llrown  l.ollor.  Toamslors 
l.ollor. 

CO  .S’oo.  {!.}>..  Toamslors  Lollor. 

ci:i  .Soo  Al'l.-C.K)  Lollor.  Brown  l.ollor. 


.Some  of  the  above  commenters 
expressed  the  belief,  in  general,  that  the 
definition  of  an  independent  director 
should  he  more  narrowly  drawn,  that 
the  bright-line  tests  of  independence 
should  be  strengthened,  and  that  the 
standards  of  indeinmdence  should  be 
uniform  for  all  committees  reiiuirmg 
Independent  Directors.'  *-* 

Several  commenters  did  not  support 
the  exception  propo.sed  by  Nasihui '  *’'*  to 
allow  a  director  who  fails  to  meet  the 
enhanceil  independence  standards  for 
compensation  committees  to  he 
appointed  to  such  a  committee  under 
exceptional  and  limited  circum.stances. 
provided  that  the  director  is  not 
currentlv  an  executive  officer,  an 
I'lnplovee.  or  the  family  member  ot  an 
executive  officer.'’*"  These  commenters 
noted  that,  while  jiroviding  a  cure 
period  when  an  independent  director 
lo.ses  his  or  her  independent  status. 
Section  lOC  of  the  Act  does  not  provide 
an  exception  to  allow  the  aiipointment 
of  a  non-independent  director  in  the 
first  instance.*’*"  One  commenter 
exiiressed  the  belief  that  the  cure  period 
iirovides  suilic.ient  flexibility  loi 
companies  when  a  director  ceases  to  be 
independent,  such  that  this  additional 
exc.eiition  is  not  necessary.'  *'*  One 
commenter  added  that  the  standard  .set 
by  the  proposed  rule  for  jiermitting  the 
exciqition  to  be  used— when  the 
appointment  is  in  “the  best  interests  of 
the  Company  and  its  Shareholders  —is 
)f  “vague  and  ill-defined.”  *’*’* 

Nasdac]  resiionded  that  its  jiroiiosal  is 
consistent  with  Rule  1  OC-l .  which 
iiermits  an  exchange  to  exenqit  from  the 
enhanced  indejiendence  requirements 
“a  jiarticular  relation.ship  with  resjiect 
to  members  of  the  c.onqKmsation 
committee,  as  each  national  securities 
exchange  *  *  *  determines  is 
aiiproiiriate.  taking  into  consideration 
the  size  of  an  i.ssuer  and  any  other 
'''  relevant  factors.”  '■*'*  Nasdaq  noted  that 
the  exception  for  exceptional  and 
limited  circumstances  has  been 
ulv  included  in  its  rules  fiir  oversight  of 
executive  comjiensation  committees 


“  ‘N:is(lai|  Kiispcinst!  l.(iltoi'. 

.:...SV;(K;11  1.01UM'.  AI-l.-CK)  Lottiir.  Tdamsl.us 
l.iilUir. 

I  '"'  Hoa  siiftrti  iiola  47. 

Al'l.-C.lO  l.dllor.  Brown  l.ollor.  Cll  Lollor. 

o'^.Soo.  o.a..  (;il  l.ollor. 

'  "'.Soo  AF1.-(^1C  l.ollor. 

'"'Brown  l.ollor. 

""Rnlo  l(lC-l(l))llKiii)llt). 
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since  they  were  iinpleniented. '■* '  Tlie 
Excliange  stated  that  the  exception  has 
l)(!en  used  throughout  its  life — alhint 
inlrecjuently — and  that  the  Fxcliangc; 
tliend'oni  l)elieves  that  it  adds  value  to 
its  rides. The  Exchange  added  that  it 
believed  that  it  is  approjiriate  to  allow 
a  listed  company  the  llexihility  afforded 
hy  the  provision  and  that  it  is 
particularly  important  for  a  smaller 
company  “that  may  have  ridationships 
that  reipiire  such  flexibility.’'  and  that, 
in  this  way,  the  exception  also 
addresses  concerns  rai.sed  hy  some 
commenters  that  the  proposal  to 
prohibit  a  comjiensation  committee 
member  from  accepting  directly  or 
indirectly  any  consulting,  advisorv  or 
other  cxnnjjensatorv  fee  from  the 
com])any  is  overly  prescriptive. 

li.  (Minpensution  Adviser  Indepandenct^ 
Factors 

The  Commission  received  letters  from 
three  commenters  relating  to  the 
])rovision  of  the  ju'ojjosed  rule  change 
that  reijuires  a  com])ensation  committee 
to  take  into  consideration  the  factors  set 
forth  in  the  jnoposal  in  the  selection  of 
a  comjiensation  consultant,  legal 
counsel,  or  other  adviser  to  the 
committee. 

One  c:ommenter  believed  that 
Nasda(]’s  proposed  rule  could  he  read  as 
reijuiring  a  compensation  committee  to 
consider  the  independence  factors  set 
forth  in  Rule  lOC-l  onlv  when  selecting 
indejKmdent  coun.sel,  rather  than  any 
outside  legal  counsel  that  might  provide 
legal  advice  to  a  compensation 
committee. The  commenter  sought  an 
explicit  statement  from  Nasdai]  that  a 
com|)ensation  committee  is  not  required 
to  consider  the  enumerated 
independence  factors  with  respect  to 
any  outside  legal  coumsel,  “other  than  in 
circumstances  where  the  com])ensation 
committee  has  determined  it  is 
advisable  to  retain  independent  legal 
counsel,  such  as  in  the  case  of  an 
investigation  or  litigation.” 

Otherwise,  the  commenter  believed,  the 
propo.sed  ride  “may  cau.se  an 
unnecessarv  expenditure  of  resources  hy 
companies  that  feel  comjielled  to 

Nas(lii(|  Kiisponsi:  Li!tl(!r.  In  rosponso  to  tho 
concorn  tliat  a  lioani  could  iiso  a  non-indopoiulonl 
director  indidinitidv.  Nasda(|  notcxl  that  it  tracks  the; 
use  of  the  (jxception  and  can  oxcrciso  its 
discretionary  autliority  to  a|)ply  additional  or  more 
strineiait  criteria  for  the  initial  or  continued  listing 
(d  particular  securities  and  deny  use  of  the 
exci:ption  to  any  com|)any  that  the  fAchange 
l)eli(!ves  is  ahusing  it.  .See  id. 

'■'<  Id. 

.See  Wil.son  .Sonsini  l.iitter.  (ill  Letter,  and 
Cor|)orate  .Secretaries  Letter. 

'■'■'■•.See  Wilson  .Sonsini  Letter. 

"'•Id. 


conduct  an  indopnndont  analysis  of  all 
counsel  jjroviding  advice  to  the 
Committee.”  '-*7 

In  its  re.s])onse  letter,  Nasdai] 
disagreed  with  this  commenter’s  reading 
of  Rule  1()C-1,  stating  that,  while  a 
conqiensation  committee  is  not  re(|nired 
to  retain  an  independent  conqiensation 
adviser,  the  compen.sation  committite  is 
required  to  conduct  the  independence 
analysis  .set  forth  in  Rule  lOCi-l  before 
selecting  any  compensation  adviser 
other  than  in-hon.se  legal  counsel.''*" 

A  second  commenter  believed  that  at 
least  one  additional  factor  should  he 
considered:  “whether  the  compensation 
committee  consultants,  legal  couiLsel,  or 
other  advi.sers  require  that  their  clients 
contractually  agree  to  indemnify  or  limit 
their  liability.”  '‘*"  The  commenter 
believed  that  such  contractual 
provisions  “raise  conflict  of  intere.st  red 
flags”  that  every  comj)en.sation 
committee  should  consider  in 
determining  the  independence  of  the 
consultant. 

Another  commenter.  while  generally 
supporting  the  Na.sda(|  propo.sal, 
maintained  that  the  required 
indejiendence  asse.ssment  will  he  “time- 
consuming  and  hnrden.some”  due  to  the 
scope  of  information  that  will  need  to  he 
gathered  in  order  to  conduct  the 
required  indiqiendence  asse.ssment.'-'’' 
This  commenter  believed  that 
uncertainty  over  the  scope  of  the 
re(]uirement  could  have  a 
counterproductive  effect  of  discouraging 
conqien.sation  committees  from 
obtaining  the  advice  of  advisers  subject 
to  the  rule,  particularly  in  situations 
where  quick  action  is  required  of  the 
compen.sation  committee,  and  further 
identified  a  nnmher  of  specific  issues 
that  it  believed  the  Exchange  should 
address  to  jirovide  greater  clarity 
regarding  the  standard. 

C.  Oppoihinitv  to  Care  Defects 

One  commenter  snpjiorted  the  ride 
propo.sed  hy  the  Exchange  to  permit 
issuers  a  jieriod  of  time,  under  sjiecified 
conditions,  to  cure  failures  to  comply 
with  the  independence  requirements  for 
com])en.sation  committee  memhers.''’" 
The  tximmenter  was  concerned, 
however,  that  the  pro])osed  rules  did 
not  sjiecify  a  cure  period  for  any  other 
form  of  non-comjiliance  with  the  new 

Id. 

.S'm.' NiisdiK)  Ki!S|)()ns(!  Lclldi'. 

'•>''(  ,11  l.(!lt(!r. 

'-"Id. 

"•'  ('.orpdi'iito  .Si!(:n!l:iri(!s  L(!lli!r. 

'-•''■riu!  Coininission  nolns  Ihiil  NiKsdiu)  addrtis.scd 
somo  of  llu!  cmnmonlor's  conconis  in  Ainondinont 
No.  2. 

.SVo  Corporalc  .Soendarios  l.oltor. 


rules. '•'’•*  The  commenter  believed  that  a 
company  should  he  allowed  to  take 
corrective  action  within  a  reasonable 
time  after  the  company’s  .senior 
executives  learn  of  the  non-conqiliance. 

D.  Fxeinptions 

The  Commission  received  one 
c:omment  letter  supporting  the 
Exchange’s  propo.sal  to  exemjit 
investment  companies  from  the  Rule 
lOCf-l  re(|uirement.s. As  the 
commenter  noted,  although  Rule  lOC-1 
exempts  certain  entities,  including 
registered  open-end  management 
investment  conqianies,  from  the 
enhanced  independence  reijuirements 
for  members  of  comjiensation 
committees,  it  did  not  explicitly  exempt 
other  tyjies  of  registered  management 
investment  companies,  including 
closed-end  funds,  from  any  of  the 
requirements  of  Rule  lOC-l.  Under  the 
Nasdaq  jiroposal,  both  closed-end  and 
open-end  funds  would  he  exempt  from 
all  the  re(]uirement.s  of  the  rule. 

The  commenter  snpjiorted  this  asjiect 
of  the  jirojio.sal,  stating  that  both  ojien- 
end  and  closed-end  funds  tyjiically  are 
externally  managed  and  do  not  einjiloy 
executives  or  hy  their  nature  have 
enqiloyees.  The  commenter  believed 
that  such  funds  are  adeijiiately  governed 
hy  other  federal  regulation  with  resjiect 
to  corjiorate  governance  matters, 
generallv.  and  conqien.sation  matters, 
sjiecifically. 

H.  Transition  Period 

One  commenter  voiced  siqijiort  for 
the  transition  jieriod  projio.sed  hy 
Nasdai]  for  conqiliance  with  the  new 
conqiensation  committee  indejiendence 
standard,  hut  believed  that  the  Exchange 
should  Jirovide  a  longer  jieriod  for 
comjianies  to  .satisfy  jirojiosed  Ride 
.'i(i().'i(d)(3),  relating  to  the  authority  of  a 
comjiensation  committee  to  retain 
conqien.sation  consultants,  legal 
counsel,  and  other  conqien.sation 
advisers;  the  authority  to  fund  such 
advisers;  and  the  resjion.sihility  of  the 

'■•■'  .See  id.  Tho  coninioiitor  iiuMitionod.  in 
pnriicular.  llu;  r(X|uiroin(!nl  that  tho  (:()inniilt(!(!  inav 
ohtain  advico  froin  a  consnltant  or  advLsitr  onlv  altia- 
ass(!ssin”  that  individual's  indi!|)ond(Mif:(!.  Tho 
coininonlor  holiin'iul  that  inadvortonl  violations  of 
this  r(!(|niroinont  could  ariso.  for  oxainplo.  if  a 
poison  is  app(Nirini>  hofori;  a  coinpinisation 
conuuittoo  soloh'  to  provido  information  or  othor 
sorvicos.  and  tho  individual  tium  on  a  solicited  or 
unsolicitod  basis  niakos  a  staloniont  that  could  ho 
viowod  as  providing  advico  on  oxocutivo 
coinponsation.  In  tlio  ahsonco  of  a  euro  miichanism. 
tho  couunontor  holiovod.  tho  company  would  ho  in 
violation  of  tho  listinf>  standard  and  havo  no 
rocour.so. 

.S’oolCI  Lottor. 

'■"•Id. 


Federal  Register/ Yol.  78.  No.  14 /Tuesday,  )aniiary  22.  2013  /  Notices 


4563 


committee  to  consider  inde|)endence 
factors  l)efore  selecting  such  advi.sers. 

IV.  Disimssinn 

Alter  careful  review,  the  ('ommission 
ihuls  that  the  Nasdacj  |)ro])osal.  as 
amended,  is  consi.stent  with  the  Act  and 
the  rules  ami  regulations  thereunder 
applicable  to  a  national  securities 
extdiange.*'’"  In  j)artic;nlar.  the 
(iommi.ssion  finds  that  the  amended 
j)ropo.sed  rule  change  is  consistent  with 
the  reriuirements  of  Section  0(1))  of  the 
Act. as  well  as  with  Section  l()(i  of 
the  Act  and  Rule  10(i-l 
thereunder. .Specifically,  the 
(Commission  finds  that  the  |)ropo.sed 
rule  change,  as  amended,  is  consi.stent 
with  .Section  {)(h)(.'))  of  the  Act."‘“  which 
recjuires  that  the  rules  of  a  national 
securities  exchange  he  tlesigned.  ann)ng 
other  things,  to  jirevent  fraudulent  and 
manipulative  acts  and  practices:  to 
jiromote  just  and  equitable  j)rinciples  of 
trade:  to  remove  imj)ediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  to  protect 
investors  and  the  i)iihlic  intere.st:  and 
not  he  designed  to  jjermit.  among  other 
things,  unfair  discrimination  between 
issuers. 

The  development  and  enforcement  of 
imianingful  listing  standards  for  a 
national  securities  exchange  is  of 
substantial  importanc:e  to  financial 
markets  and  the  investing  public. 
Meaningful  listing  standards  are 
e.sj)ecially  important  given  inve.stor 
ex|)(;ctation.s  regarding  the  nature  of 
companies  that  have  achieved  an 
exchange  listing  for  their  securities.  The 
corporate  governance  standards 
embodi(Hl  in  the  listing  rules  of  national 
securities  exchanges,  in  jiarticular.  i)lay 
an  important  role  in  a.ssuring  that 
com])anies  listed  for  trading  on  the 
(;xchang(js’  markets  observe  good 
governance  practices,  including  a 
reasoned,  fair,  and  impartial  approach 
for  determining  the  com])ensation  of 
corporate  executives.  The  (Commission 
Ixilieves  that  the  Na.sdac]  pro})o.sal  will 
fo.ster  greater  trans])arency, 
acconntahility.  and  objectivity  in  the 
oversight  of  compensation  practices  of 


l.otliir.  TIu; 

Cdinniissiiin  notes  lliiti  llu!  commisnliM's  Uillor  wiis 
suhniittod  prior  to  Nii.s(lii(|'s  suhinission  ot 
Anunidinont  No.  1.  in  wliicli  the  INcliiingo  roviscsl 
tin;  |>ro|)os(!d  transition  period  for  compliance  witii 
Knle  .'■»li0r>(d)(:t). 

'‘■“In  approviii"  tin;  Nasda(|  pro])os(!d  rule! 
change,  as  ainendiHl.  tlu;  Coinini.ssion  lias 
considered  its  impact  on  elTiciencv.  competition 
and  capital  formation.  1.5  ir.S.C.  7ac(t'). 

>■•■'15  II..S.C,.  78i(l)). 

"•"15  II..S.(;.  78j-:i. 

"•'  17  CFR  240.1()C-1. 

"•»15  ll..S.(:.  781(1)1(5). 


listed  i.ssuers  and  in  the  decision¬ 
making  jirocesses  of  their  conqiensation 
committees. 

In  (tmicting  .Section  lOfC  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act."‘*  (Congress  resolved  to  rtKiuire  that 
“board  committees  that  set 
compensation  policy  will  consist  only 
of  directors  who  are  independent.” 

In  june  2012.  as  retjnired  hv  this 
legislation,  the  (Commission  iidojited 
Rule  1()(C-1  under  the  Act.  which 
directs  the  national  securities  exchanges 
to  jirohihit,  by  ride,  the  initial  or 
continued  listing  of  any  eijuitv  security 
of  an  issuer  (with  certain  excejitions) 
that  is  not  in  comjiliance  with  the  rule's 
reiiuirements  regarding  issuer 
comjiensation  committees  and 
compensation  advisers. 

In  response.  Nasdaq  submitted  the 
proposed  rule  change,  which  includes 
rules  intended  to  com|)ly  with  the 
reipiirements  of  Rule  1()C-1  and 
additional  jirovisions  designed  to 
strengthen  the  Exchange’s  listing 
standards  relating  to  comjien.sation 
committees.  The  (Commission  believes 
that  the  proposed  rule  change  satisfies 
the  mandate  of  Rule  10(^1  and 
otherwise  will  promote  effective 
oversight  of  its  listed  i.ssuers’  executive 
compensation  practices. 

The  (Commission  notes  that  a  number 
of  the  commenters  generally  supported 
the  projiosed  rule  change,  although 
some  commenters  offered  suggestions  to 
clarify  or  improve  various  jjrovisions  of 
Nasdaij’s  proposal.  The  (Commission 
believes  that  the  projiosed  rule  change, 
as  modified  by  Amendment  Nos.  1  and 
2.  appropriately  revi.ses  Nasdaej’s  rules 
for  compensation  committees  of  listed 
comjianies.  for  the  following  rea.sons: 

A.  (Minpansation  Comm/7/ee 
Composition  and  Charter 

The  (Commission  believes  that  it  is 
reasonable  for  Nasehu]  to  require  each 
company  li.sted  on  its  market  to  have  a 
compensation  committee.  Although  the 
Alternative  ()])tion  to  a  formal 
committee  in  the  Exchange’s  current 
rules  may  have  been  u.sefnl  to  a  small 
number  of  companies.""'’  the 
(Commission  agrees  that  the  heightened 
importance  of  compensation  decisions 
and  oversight  of  executive 
comjien.sation  in  today’s  environment, 


"•  '  Stu-  supra  notii  (1. 

"•^' .S'of  II.K.  K(!|).  No.  11  1-517.  loiiil  I'Apliin.ilorv 
.Slatoinont  ol  tlio  Coniinittoo  of  (',(nili!r(!ii(:(!.  'I'illo  IX. 
.Siihlillo  !•:  "Accoiintiibilily  iind  Fxociilivo 
Coniptaisalioii."  at  872-87:i  (Coni.  K(!p.)  (luno  20. 
201(1). 

"•‘•As  slatiul  by  Nasdaip  as  of  |imi!  :i().  2012.  oiilv 
25  of  its  2.0:10  listod  coiiipanios  roliod  oi)  tlu; 
AlUTiiativo  Option  in  lion  of  baving  a  slandin^ 
coinponsalion  connnitUH!.  Saa  Notion. 


as  well  as  the  benefits  that  can  result  for 
investors  of  having  a  standing 
committee  overseeing  compensation 
matters,  makes  it  a])])ropriate  and 
consi.stent  with  inve.stor  protection  and 
the  public  intere.st  under  .Section  ()(b)(.')) 
of  the  Act  for  Nasda(|  to  raise  its 
standards  in  this  regard.  In  making  this 
determination  the  (Commission  is  aware 
that  Rule  1()(C-1  does  not  retpiire  listed 
companies  of  national  .securities 
exchanges  to  have  a  committee 
dedicated  to  com])en.sation  nuitters. 
Nevertheless,  it  is  consistent  with 
.Section  {)(h](.'))  of  the  Act  for  Nasdat)  to 
retpiire  all  its  listed  companies  to  have 
an  indejiendent  compensation 
committee  overseeing  executive 
conqiensation  matters  becau.se  of  the 
importance  and  accountability  to 
investors  that  such  a  formtil  structure 
can  provide. The  Commission  al.so 
notes  that  some  of  the  other 
retpiirements  of  Rule  1()(C-1  ajiply  only 
when  a  com]jany  has  a  committee 
overseeing  comjien.sation  matters."*^ 
Thus,  the  retjuirement  to  have  a 
comjiensation  committee  will  trigger  the 
additional  iirotections  for  shareholders 
cretited  by  the.se  requirements. 

.Similarly,  the  (Commission  believes 
that  it  is  ajiprtqiriate  for  Nasdatj  to  rai.se 
its  standards  to  retpiire  the 
compensation  committee  of  each  issuer 
to  have  at  least  two  memhers,  instead  of 
jiermitting  a  sole  individual  to  be 
resjionsible  for  conqiensation  policy, 
iind  that  this  furthers  inve.stor  jirotection 
and  the  public  interest  in  accordance 
with  .Section  ()(b)(.5).  In  light  of  the 
imjiortance  of  comjien.sation  matters, 
the  added  thought  <ind  objectivity  that  is 
likely  to  result  when  two  or  more 
individuals  deliberate  over  how  much  a 
li.sted  conqiany  should  jiay  its 
executives,  and  what  form  such 
comjien.sation  should  take,  is  consistent 
with  the  goal  of  jiromoting  more 
acconntahility  to  shareholders  on 
executive  comjien.sation  matters. 
Moreover,  given  the  comjilexitv  of 
executive  comjien.sation  jiackages  for 
corjiorate  executives,  it  is  reasonable  for 
Nasdaq  to  retjuire  li.sted  comjianies  to 
have  the  injiut  of  more  than  one 
committee  member  on  such  matters. 
Finally,  we  note  that,  as  Nasdatj  stated 
in  its  filing,  only  a  small  numher  of 


"•".SV-c.  (•.<>.,  .Soclion  .'l(i:iA.()5  ottbd  Now  York 
.Slock  lv\ch<iH};o  ("NY.SF")  bislod  C()iii|)iiny  Mamiiil. 
\vbii;b  (lotis  not  i)rovi(l(!  tor  an  Altornalivo  Option 
as  is  currently  allowed  under  Nasdac|  rules. 

Under  Knle  1(IU-1 .  Ibe  ])rovisions  ot  Knle 
l(lU-1(b)(2)(i)  (coin:ernin};  Ibe  antbority  lo  retain  or 
obtain  the  advice  ota  coni|)C!nsalion  adviser)  and 
Knle  l()(’.-l(b)(;i)  (concerninf>  tnndina  tor 
compensation  advisers)  do  not  apply  to  members  ot 
Ibe  board  ot  directors  who  over.see  e.xecniive 
compensation  mailers  on  bebaltottlie  board  ot 
directors  outside  a  committee  strncturo. 
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currently  listed  comjjanies  have  a 
compensation  committee  of  only  one 
memher.  The  Ciommission  helieves  that, 
with  the  transition  period  proposed  hy 
Nasdac]  for  such  com])anies  to  add  an 
additional  memher,  the  two-immiher 
re(inirement  will  not  h(!  an  onerous 
hnrden  for  such  companicis  and  should 
actually  stnmgthen  their  review  of 
compensation  matters. 

The  pro])osal  hy  the  Exchange  to 
recpure  a  compensation  committee  to 
have  a  written  charter  detailing  the 
committee’s  authority  and  responsihility 
is  also  consi.stent  with  Section  (i(h)(.'5)  of 
the  Act  and  will  helj)  li.sted  comj)anies 
to  comj)ly  with  the  rules  being  adopted 
hy  Nasdaq  to  fulfill  its  mandate  under 
Rule  l()Ci-l.  For  examjile,  as  noted 
above,  under  Nasdacj’s  i)roposal  the 
charter  mu.st  set  forth  the  com])ensation 
committee’s  responsibilities  as  well  as 
the  specific  authority  concerning 
compensation  advisers  as  recpured 
under  Rule  l()(i-l."’“  A  written  charter 
will  ahso  provide  added  trans])arencv  for 
shareholders  regarding  how  a  company 
determines  comj)ensation  and  may 
clarify  and  improve  the  proc:ess  it.self.  In 
this  regard,  the  Commission  notes  that 
Nasdati’s  re(]uiri;ment  that  listed 
com])anies  review  and  reas.sess  the 
adequacy  of  the  compen.sation’s 
committee  charter  on  an  annual  basis 
will  also  hel])  to  ensure  accountability 
and  transparency  on  an  on-going  basis. 
The  (Commission  also  notes  that  .several 
exchanges  already  recinire  their 
comjjensation  committees  to  have 
written  charters. 

As  discn.ssed  above,  under  Rule  10(C- 
1  the  exchanges  must  adopt  listing 
standards  that  require  each  memher  of 
a  comj)ensation  committee  to  he 
independent,  and  to  develo])  a 
definition  of  indejjendence  after 
considering,  among  other  relevant 
factors,  the  source  of  compensation  of  a 
director,  including  any  consulting, 
advisory  or  other  compensatory  fee  paid 
hy  the  issuer  to  the  director  as  well  as 
whether  the  director  is  affiliated  with 
the  issuer  or  any  of  its  subsidiaries  or 
their  affiliates. 

'file  Commission  notes,  however,  that 
Rule  1  ()(]-!  leaves  it  to  each  exchange 
to  formulate  a  final  definition  of 
indejiendence  for  the.se  j)nrj)o.ses, 
subject  to  review  and  final  Commission 

"’"'rlu!  (^diniiiission  notes  tlial  llio  provision  llial 
is  rociuinid  in  the  oliiirlor  rogardinf’  the  aiitliorily  ol 
tlio  coinmitliM!  to  rotain  compensation  advisers,  the 
re(piir(!ment  tliat  thecoinpanv  lund  siicli  advisers, 
and  the  reijuiriMnent  tliat  the  committee  considi!!' 
independence  lactors  heldre  .selectin”  such  advisers 
does  not  apply  under  the  Nasdaij  |)roposal  to 
.Smaller  Reporting  (Companies.  .See  stipni  notes  112- 
(i.S  and  accom|ianyin}'  text. 

"■’•.See.  e.«..  NY.SR  Listed  (Company  Manual. 
.Section  30;tA.0,S. 


apj)roval  jiursuant  to  Section  in(h)  of 
the  Act.  As  the  (iommission  stated  in 
the  Ritle  10(i-l  Adopting  Release, 

“given  the  wide  variety  of  issuers  tlnit 
are  listtul  on  exchanges,  we  believe  that 
the  exchiinges  .should  ht;  ])rovided  with 
flexibility  to  develop  indej)endence 
retptirements  approitritite  for  the  issuers 
listed  on  each  exchtmge  and  consistent 
with  the  re(|nirements  of  the 
indeijendence  standards  set  forth  in 
Rule  l()C-1(h)(1 This  discretion 
comports  with  the  Act,  which  gives  the 
exchanges  the  authority,  as  self- 
regnlalory  organizations,  to  propo.se  the 
standards  they  wish  to  set  for 
companies  that  .seek  to  he  listed  on  their 
markets,  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder,  and, 
in  particular.  Section  (i(h)(.5)  of  the  Act. 

As  noted  above,  in  addition  to 
retaining  its  existing  independence 
standards  that  currently  apply  to  hoard 
and  compensation  committee  memhers, 
which  include  certain  bright-line  te.sts, 
Nasdac)  has  determined  to  ado])t  a 
definition  that  prohibits  a  director  who 
receiv(!.s  comi)ensation  or  fees  from  a 
listed  company  (other  than,  among  other 
things,  director  com])en.sation)  from 
serving  on  the  company’s  compensation 
committee.  '7' 

As  the  Exchange  noted  in  its  propo.sal, 
under  the  bright-line  tests  of  its  general 
rul(!.s  for  director  independence, 
directors  can  still  he  considered 
independent  and  serve  on  li.sted 
companies’  compensation  committees  if 
they  receive  fees  that  do  not  exceed 
certain  thresholds.'^-  This  is  in  contra.st 
to  Nasdaej’s  reejuirements  to  serve  on  a 
listed  company’s  audit  committee, 
which  bar  a  director  who  receives  any 
compensatory  feies  from  the  comjiany.  In 
considering  the  Fees  Factor  under  Rule 
lOC-l,  Nasdaq  stated  that  it  did  not  see 
any  compelling  justification  to  .set  a 
different  standard  with  resjject  to  the 
acceptance  of  compensatory  fiHis  for 
members  of  the  comjjensation 
committee  than  for  memhers  of  audit 
committees. 

The  ("ommission  notes  that,  while 
two  commenters  opposed  Nasdaej’s 
pro])osed  outright  bar  on  the  recei})t  of 
these  fees,'^-'  other  commenters 
believed  that  the  Exchange’s  ])ropo,sal 
relating  to  conqien.satory  fees  fell  short 

''"As  (ixplaiuud  turllicr  iu  llu)  Kuli!  l()(;-l 
Adopting  Ruluasu.  prior  to  final  approval,  llu; 
(ioiuinission  will  considor  wliollior  thu  uxchaui’us' 
proposod  lull!  (:lianf>iis  aro  oonsisloni  with  llio 
ri!i|uir(!niiinls  of  Suction  l)(l))  and  .Siartion  H)(i  of  thu 
Rxchanf>u  Act. 

S(!(!  supra  notu  33-31;  and  accompanying  tuxt. 

.S'uu  Nasdai)  l.istiiif^  Rnlus  .')l)(),')(a)(2)(H)  and 

(D). 

.S’ui!  (iorporatu  .Sucrutarius  l.uttur  and  I’innaclu 
l.utlur  and  supra  notus  1(II)-1().S  and  accompanying 
tuxl. 


of  Rule  l()(l-Ts  reejuirements  or 
otherwi.se  |)ro])osed  additional 
reejiiirements.'^^’  In  resjKm.se  to  the 
commenters  o])|)o.sing  the  fee 
jfrohihition,  the  Exchange  stated  that  it 
carefully  weighed  the  benefits  and 
burdens  of  its  jirojio.siil  and  concluded 
that  a  director’s  recei|)t  of  comjfensatory 
fees  from  a  coinjiany  (other  than 
coinjeensation  for  board  and  board 
committee  service  or  comj)en.sation 
under  a  retirement  |)lan  for  j)rior  service 
with  the  conijfany  as  described 
above  could  render  the  memher 
unwilling  or  unable  to  jfrovide  a  trnlv 
indejKMident  voice  on  executive 
comjfen.sation  decisions. The 
Exchange  further  stated  that,  although 
certain  individuals  may  he  excluded 
from  the  comjfensation  committee 
because  of  the  jirojjosal’s  fee  restriction, 
the  restriction  was  warranttul  given  the 
heightened  imjfortance  of  executive 
comjfensation  decisions  in  today’s 
business  environment. 

The  (Commission  believes  that  the 
Exchange  has  comjjlied  with  Rule  ItXi- 
1  and  Section  lOd  and  that  the  jfrojjosed 
comjiensatory  fee  restriction,  which  is 
designed  to  jfrotect  investors  and  the 
jjuhlic  inteuLst,  is  consistent  with  the 
re(|uirements  of  Section  (i(h)(.'))  of  the 
Act.  The  (iommi.ssion  notes  that  the 
comjjensatory  fee  restriction  will  helj)  to 
ensure  that  comjfensation  committee 
memhers  cannot  receive  directly  or 
indirectly  fees  that  could  jiotentially 
influence  their  decisions  on 
ctnnjjensalion  matters. 

'fhe  (Commission  recognizes  that  some 
commenters  did  not  believe  that  the 
Nasdac]  |jroj)osal  went  far  enough 
hecau.se  the  Exchange  did  not 
adequately  consider  the  comjiensation 
that  directors  receive  for  board  or 
committee  service  in  formulating  its 
standards  of  indejjendence  for  service 
on  the  comjiensation  committee,  and,  in 
jjarticnlar,  the  levels  to  which  such 
comjjen.sation  may  ri.se. The 
Commi.ssion  notes,  however,  that,  as 
Nasdaej  .stated,  to  the  extent  a  conllict  of 
interest  exists  because  directors  set  their 

.S’(!u  .\FL-C1()  Lullur.  Brown  l.uttur.  iind 
Tuiiiii.sturs  Luttur,  inaintainin”  that  Na.s(lai|'s 
proposal  "lalls  short”  ol  thu  Riilu  1()(;-1  provision 
ruipiirins  uxchangus  to  considur  a  diriictor's  soiircu 
ol  uonipiinsation.  Suu  also  supra  notus  12.3-127  and 
accoinpanviii”  tuxt. 

.S'l.-u.  (31  l.utti!!’  ("thu  (^inncil's  poliuius  on 

indup(!ndun(:(!  r(!latin^  to  till!  acuuptancu  of 
uompunsatorv  luus  aru  cluarlv  inoru  narrowlv  drawn 
than  tho.su  ot  INasdaq's  proposall"). 

''".SV.'i!  supra  notus  3.'j-3(i  and  a(:(:onipanvin}>  tuxt. 

.S’uu  Nasdaq  Rusponsu  huttur,  supra  notu  (i. 

'■"As  statud  hy  coniinunturs.  "Ihli^h  diructor  fuus 
r(!lativu  to  othur  .soiircus  of  inuoniu  c:an  coinproniisu 
diructor  ohjuctivitv"  and  "|h|i‘>hly  jiaiil  dirisctors 
also  inav  hu  inoru  inclinud  to  ajijirovu  lari'u 
uxucutivu  pay  pa(:ka{>us."  AFl.-(30  Luttur.  .S'uu  also 
'I'uamsturs  Luttur. 
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own  compensation,  conij)anies  must 
(li.sclo.se  (lircictor  coinj)ensation,  and 
invcistors  will  becoiiK!  aware  of 
excessive  or  non-cnstoinary  director 
compensation  through  this  means. In 
addition,  a  company  hoard  must  make 
an  affirmative  determination  that  (iach 
Independent  Director  has  no 
relation.shi])  that,  in  the  o])inion  of  the 
hoard,  would  interfere  with  his  or  her 
inde|)endent  judgment  in  carrying  out 
director  responsihiliti(XS.  and  a  hoard 
could  therefore  consider  dircictor 
compcmsation  in  that  context.  The 
(Commission  heliev((s  that  these 
arguments  are  sufficient  to  find  tliat 
Nasdac]  has  complied  with  the 
riKjuircmients  of  Rule  1()(’,-1  in  this 
nigcjrd. 

With  respect  to  the  Affiliation  Factor 
of  Rule  lOCC-1.  Na.sdac]  has  concluded 
that  an  outright  har  from  service  on  a 
company’s  compen.sation  committije  of 
any  diujctor  with  an  affiliation  with  the 
company,  its  snhsidiaries,  and  their 
affiliatt;s  is  inappro|)riate  for 
compensation  committ(;es.  Nasdacj’s 
existing  indepenchmce  standards  will 
also  continue  to  a])plv  to  those  directors 
serving  on  the  compen.sation  committee. 
Nasdacj  maintains  that  it  may  h(! 
appropriate  for  ctirtain  affiliates,  such  as 
repres(intatives  of  significant 
stockhohhirs.  to  serve  on  compensation 
committ(;es  “since  their  int(;re.sts  arc; 
likely  aligned  with  tho.se  of  otluir 
stockholders  in  seiiking  an  aj)])roi)riate 
executive  compensation  program."  In 
sj)ite  of  the  argument  of  one  commentcM' 
in  favor  of  an  outright  han  on  affiliations 
with  the  com])any.'“"  the  (Commission 
h(diev(is  that  Nasda(]’s  approach  of 
r(!(]uiring  hoards  only  to  consider  such 
affiliations  is  njasonahle  and  consistimt 
with  the  r(!{|uirements  of  the  Act. 

The  Commission  not(^s  that  (Congress, 
in  nHjniring  tlie  (Commission  to  diriict 
the  exchanges  to  consider  the  Affiliation 
Factor,  did  not  (Uiclare  that  an  absolute 
har  was  neccjssary.  Moreo\’(;r,  as  the 
(Commission  stat(;d  in  the  Rule  1()C-1 
Adopting  Rehurse,  “In  (istahlishing  their 
independence  retiuinanents.  the 
exchanges  may  determine  that,  even 
though  affiliated  directors  are  not 
allowed  to  serve  on  audit  committ(;(!s. 
such  a  blanket  prohibition  would  he 
inappropriate  for  comj)ensation 
committe(;s,  and  certain  affiliattis,  sncli 
as  representativcjs  of  significant 
.shareholders,  should  he  jKninitted  to 
.serve.”  In  d(!termining  that  Nasdacfs 

Niisdii<|  Kospoiisc!  t.(!U(!r. 

Toiliiislors  iiiul  suimi  nolo  121)  and 

accompanying  Icixl. 

""  Riilo  lOC-l  Adopliii};  Rolciaso.  At  tin:  saino 
timo.  Ilio  (Commission  nolitd  that  si»niticant 
sliar(diold(!rs  may  have  ollutr  ndalionships  willi  Iho 
lisl(Kl  companv  lliat  would  result  in  suet) 


affiliation  standard  is  consistent  with 
Sections  ()(h)(.'5)  and  lOC  under  the  Act. 
the  (Commission  notes  that  Nasdatfs 
projiosal  retjuires  a  company’s  hoard,  in 
selecting  comjKm.sation  committee 
members,  to  consider  whether  anv  such 
idfiliiition  would  im])aira  director’s 
judgment  as  a  member  of  the 
comjiensation  committee.  We  believe 
that  this  should  give  comjxmies  the 
Ilexihility  to  assess  whether  ;i  director 
wlio  is  an  affiliate,  including  a 
significant  shareholder,  should  or 
should  not  serve  on  the  conpiany’s 
comjien.sation  committee,  depending  on 
the  director’s  particular  affiliations  with 
the  company. 

As  to  consideration  hv  Na.sdatj  of 
whether  it  should  adopt  any  additional 
relevant  indeiiendence  factors,  the 
Exchange  stated  that  it  reviewed  its 
rules  in  the  light  of  Rule  1()(C-1,  hut 
concluded  that  its  existing  rules 
tog(^ther  with  its  proposed  rules  are 
sufficient  to  ensure  committee  member 
independence.  The  (Commission 
believes  that,  through  this  review,  the 
Exchange  has  com])lied  with  the 
retjuirement  that  it  consider  relevant 
factors,  including,  hut  not  limited  to.  the 
Fees  and  Affiliation  f  actors  in 
determining  its  definition  of 
independence  for  compen.sation 
committee  members.  The  (Commission 
does  not  agree  with  the  commenters 
who  argued  that  the  Exchtmge’s 
])roposal  falls  short  of  the  reciuirements 
and/or  intent  of  Section  1()(C  of  the  y\ct 
and  Rule  1()(C-1."'^  The  (Commission 
notes  that  Rule  1()(C-1  retjuires  each 
exchange  to  consider  relevant  iactors  in 
determining  indejiendence 
reejuirements  for  members  of  a 
comjHmsation  committee,  hut  does  not 
rtHjiiire  the  final  definition  and  the  rules 
imj)o.sed  on  listed  comjianies  to  reflect 
any  such  additional  factors. 

As  noted  above,  several  commenters 
argued  that  Nasdatj  should  retjuire  other 
ties  htttween  directors  and  the  comjiany, 
including  business  and  jiersonal 
relationshijis  with  executives  of  the 
comjiany,  to  he  considered  hy  hoards  in 
making  indejiendence 
determinations. The  (Commission  did 
emjihiisize  in  the  Rule  1()(C-1  Adojiting 
Releti.se  that  “it  is  imjiortant  for 

slianiliolilurs'  iiilonssls  not  ali^^nad  with  tlio.so 

()l OlluM'  .sliiirolioldiM's  and  that  llu;  nxcliangns  niav 
want  to  nonsidar  llu!S(!  olhai'  li(!s  Im^Iwcmmi  a  listed 
issuin'  and  a  dii'actor.  While  the  I'ixehange  did  not 
adopt  any  additional  factors,  the  current  alliliation 
standard  would  still  allow  a  companv  to  prohibit 
a  director  whose  allilialions  "impair  the  director's 
judgment"  as  a  member  of  the  committee.  Sar  also 
inira  notes  Itri-l K4. 

.See  siijmi  notes  1 10-1 1 1  and  accompanying 

text. 

.See  .sn/H'o  notes  123-124  and  accompanying 

text. 


exchanges  to  consider  other  ties 
between  a  listed  is.sner  and  a  director 
*  *  *  that  might  imjiair  the  director’s 
judgment  its  a  member  of  the 
comjiensation  committee,”  and 
noted  that  “the  exchcinges  might 
conclude  that  jiersonal  or  business 
relationshijis  between  members  of  the 
compensation  committee  and  the  listed 
issuer's  executive  officers  should  he 
addressed  in  the  definition  of 
indejiendence.”  However,  the 
(Commission  did  not  reejuire  exchanges 
to  reach  this  conclusion  and  thus 
Niisdatj’s  decision  that  such  ties  need 
not  he  included  exjilicitly  in  its 
definition  of  indejiendence  does  not 
render  its  jirojiosal  in.sufficient. 

In  exjilaining  why  it  did  not  include, 
sjiecifically,  jiersonal  and  business 
relationshijis  as  a  factor,  Na.sdatj  cites  its 
standards  for  Indejiendent  Directors, 
generally,  which  reejuire  the  hoard  of 
directors  of  a  listed  issuer  to  make  an 
affirmative  determination  that  each  such 
director  has  no  relationshiji  that,  in  the 
ojiinion  of  the  hoard,  would  interfere 
with  the  exercise  of  indejiendent 
judgment  in  carrying  out  the 
resjionsihilities  of  a  director.'"-'’  All 
comjiens.'ition  committee  members  mu.st 
meet  the  general  indejiendence 
standards  under  Nasdiuj’s  rules  in 
ciddition  to  the  two  new  criteriti  being 
adojited  herein.  The  Commission 
therefore  exjiects  that  hoards,  in 
fulfilling  their  obligations,  will  ajijily 
this  standard  to  each  such  director’s 
individual  resjionsihilities  as  a  hoard 
member,  including  sjiecific  committee 
memhershijis  such  as  the  comjiensation 
committee.  Although  jiersonal  and 
business  relationshijis.  related  jiartv 
transactions,  and  other  matters 
suggested  by  commenters  are  not 
sjiecified  either  as  bright-line 
discjualifications  or  exjilicit  factors  that 
mu.st  he  considered  in  evaluating  a 
director’s  indejiendence,  the 
Commission  believes  that  comjiliance 
with  Nasdatj’s  rules  and  the  jirovision 
noted  above  would  demand 
consideration  of  such  factors  with 
resjiect  to  comjiensation  committee 
members,  as  well  as  to  all  Indejiendent 
Directors  on  the  hoard. 

The  Commission  does  not  believe  that 
Na.sdatj  is  reejuired  in  the  current 
jirojio.sed  rule  change  to  consider 
further  revisions  of  its  indejiendence 
rides  as  suggested  hv  .some 
commenters,'""  although  it  may  wish  to 
do  .so  in  the  future.  Finally, 
notwithstanding  the  concern  of  some 

'  Id. 
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coniinenters,***^  the  Coninii.ssion 
coniirnis  that  Rule  1()t;-l  does  not  mean 
that  a  director  cannot  Ik?  disejnalified  on 
the  l)asis  of  one  factor  alom?.  Altliongh 
Nasdac]  does  not  .state  tliis  explicitly,  tlie 
(lomini.ssion  h(?lie\'es  that  nothing  in 
Rule  1()f]-l  or  in  Na.sdac|’.s  cnrn?nt  or 
proj)osed  rules  implies  otherwise?. 

Nasdaej  pro])oses  that  the 
“Exceptional  and  Einnt(?d 
(iircnmstances”  provision  in  its  current 
rules,  which  allows  one  director  who 
fails  to  meet  the  Exchange’s 
Independent  Director  definition  to  serve 
on  a  compensation  committee  nmler 
certain  conditions,  ajjjily  to  the 
enhanced  inde])endence  standards 
discussed  above  that  the  Exchange  is 
adoj)ting  to  comply  with  Rule  lOC^-l. 

The  Commission  believes  that  the 
discretion  granted  to  each  exchange  by 
Rule  10(--1.  generally,  to  determine  the 
inde])endence  standards  it  adopts  to 
comply  with  the  Rule  includes  the 
leeway  to  carve  out  exceptions  to  those 
.standards,  as  long  as  they  are  consi.stent 
with  the  Act.  Nasdaq  also  cites,  in 
justifying  the  exception,  the  provision  of 
Rule  1()C-1  that  permits  an  exchange  to 
exempt  a  ])articnlar  r(?lationshi|)  with 
r(?sj)ect  to  members  of  the  compensation 
committee  as  tin?  exchange  determines 
is  a])j)ropriate,  taking  into  consideration 
the  size  of  an  i.ssner  and  any  other 
relevant  factors.  In  this  resp(?ct,  Naschni 
states  that  the  (?xception.  although 
infrecpiently  used,  lias  been  valuable, 
and  states  that  the  flexibility  afforded  by 
the  exception  is  particularly  im])ortant 
for  a  smaller  comjnmv. 

Regarding  the  justification  for  such  an 
exception,  the  Commission  notes  that  it 
long  ago  ai)proved  as  consistent  with 
the  Act  the  same  excejjtion  and  concej)t 
in  the  context  of  Nasdaefs  definition  of 
Indejjendent  Director  under  Exchange 
Rule  .'ih().'5(a](2),>“"  with  respec:t  to 
compensation  committees,  as  well  as  for 
nominations  committees  and  audit 
committees.  Although  the  additional 
independ(?nce  standards  re(|uired  by 
Rule  l()A-3  for  audit  committees  are  not 
subject  to  this  excejjtion,  the 
Commi.ssion  notes  that  Rule  lOC-1 
grants  exchanges  more  discretion  than 
Rule  l()A-3  when  considering 
independence  standards  for 
com|)ensation  committee  memhershijj. 
One  commenter  was  also  concerned  that 
the  hoard  could  include  a  non- 
independent  director  indefinitely  on  its 
compensation  committee  by  using  the 
exception.'*”’  The  Commi.ssion  notes 
that  a  meinher  aj)j)ointed  under  the 
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ExcejJtional  and  Limited  (arcumstances 
provision  may  not  .serve  longer  than  two 
years.  Further,  in  the  Nasdac)  Response 
L(?tt(?r,  the  Exchange?  stated  that  it  tracks 
the?  use  of  the  exception  by  listed 
com])anies  and  would  have  discretion 
in  its  rules  to  deny  tin?  use  of  the 
(?xc(?ptiou  if  it  thought  a  company  was 
abusing  it.'"" 

B.  Authovity  of  Cominittoos  to  Hotain 
(jonifuinsotion  Advisors:  Fiindinu;  and 
ludopondonco  of  (Join ponsat ion 
Advisors  and  Factors 

As  discussed  above,  Nasdaci  proposes 
to  set  forth  explicitly  in  its  rules  the 
recjuiremeiits  of  Rule  1()C-1  regarding  a 
compen.sation  committee’s  authority  to 
retain  conqien.sation  advisers,  its 
responsibilities  with  respect  to  such 
advisers,  and  the  li.sted  company’.s 
obligation  to  ]?rovide  approj)riate 
funding  for  ])ayment  of  rea.sonahle 
compensation  to  a  compensation 
adviser  retained  by  the  committee.""  As 
such,  the  Commission  believes  these 
provisions  meet  the  mandate  of  Rnle 
1()C-1  and  an?  consistent  with  the  Act. 

As  discussed  above,  tin?  proposed  rule 
change  recpiires  the  compensation 
committee  of  a  listed  company  to 
consid(?r  the  six  factors  relating  to 
indep(?ndence  that  are  enumerat(?d  in 
the  pro])osal  h(?fore  selecting  a 
com])en.sation  consultant,  legal  conn.sel 
or  other  advi.ser  to  tin?  comjiensation 
committee.  The  Commission  h(?lieve.s 
that  this  provision  is  consi.st(?nt  with 
Rule  1()C-1  and  Section  ()(h](.'))  of  the 
Act. 

As  noted  above,  one  commenter 
believed  that  Rule  lOC-l  could  he  read 
as  not  requiring  a  compensation 
committee  to  consider  the  enumerated 
indej)endence  factors  with  res])ect  to 
regular  outside  legal  counsel  and  sought 
confirmation  of  this  reading  from 
Nasda(|.  "'“  This  reading  is  incorrect  and 
Nasdaq  has  amended  its  rule  language 
to  clarify  this  i.ssue.  The  Commission 
notes  that  Rule  1()C-1  includes  an 
instruction  that  specifically  recpiires  a 
compen.sation  committee  to  conduct  the 
inde])endenc(?  assessment  with  r(?s})ect 
to  “any  compen.sation  consultant,  legal 
conn.sel  or  other  adviser  that  ])rovi(le.s 
advice  to  the  comj)ensation  committee, 
other  than  in-house  counsel.’’  '  To 
avoid  any  confusion,  Nasdac],  in 
Amendment  No.  1.  added  rule  text  that 

Sat!  stiimi  141. 
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reflects  this  instruction  in  its  own 
rules."'-* 

In  aj)i)roving  this  aspect  of  the 
pro])osal.  the  Commi.ssion  notes  that 
comj)liance  with  the  rule  requires  an 
independence  assessment  of  any 
com])ensation  consultant,  legal  coun.s(?l. 
or  other  adviser  that  provides  advice  to 
the  comp(?n.sation  committee,  and  is  not 
limit(?d  to  advice  concerning  executive 
coin|)ensation.  However.  Na.sdarj  has 
proposed,  in  Amendment  No.  2,  to  add 
language  to  the  provision  regarding  the 
indejKindence  assessment  of 
com])ensation  advisers  to  state  that 
the  comp(?nsation  committee  is  not 
re(]uir(?d  to  conduct  an  indejKindence 
assessment  for  a  compensation  adviser 
that  acts  in  a  role  limited  to  the 
following  activities  for  which  no 
disclosure  is  required  under  Item 
4()7(e)(3)(iii)  of  Regulation  S-K:  (a) 
Consulting  on  any  hroad-l)as(?(l  plan  that 
does  not  discriminate  in  sco])e.  terms,  or 
operation,  in  favor  of  executive  officers 
or  directors  of  the  company,  and  that  is 
available  generally  to  all  salaried 
employ(?es;  and/or  (h)  providing 
information  that  either  is  not 
cnstomiz(?d  for  a  jjarticular  issuer  or  that 
is  customized  ha.sed  on  parameters  that 
are  not  developed  by  the  adviser,  and 
about  which  the  adviser  does  not 
provide  advice.  Nasdac]  states  that  this 
exception  is  based  on  Item  4()7(e)(3)(iii) 
of  Regulation  S-K.  which  j)rovides  a 
limited  exce])tion  to  the  Commi.ssion’s 
reejuirement  for  a  registrant  to  disclo.se 
any  role  of  compensation  consultants  in 
determining  or  recommending  the 
amount  and  form  of  a  regi.strant’s 
executive  and  director  comj)en.salion."'" 

The  Commission  views  Nasdaq’s 
proimsed  exception  as  rea.sonahle,  as  the 
Commi.ssion  determined,  when 
adojjting  the  com})ensation  consultant 
disclosure  requirements  in  Item 
4()7(e)(3Kiii).  that  the  two  excepted 
categories  of  advice  do  not  raise  conflict 
of  interest  concerns."'^  The  Commission 
akso  made  similar  findings  when  it 
noted  it  was  continuing  such  exce])tions 
in  the  Rule  IOC-1  Adopting  Release, 
including  excej)ting  such  roles  from  the 
new  conflict  of  intere.st  disclosun?  rule 
re(juir(?d  to  implement  Section 

Sec  supra  luilc?  ,'>4  and  accninpanving  Uixl. 
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1()("((;)(2).  The  Commission  also  believes 
that  the  exception  should  allay  some  of 
the  concerns  raised  by  the  commenters 
regarding  the  scope  of  the  independence 
assessment  nKpiirement.  Hased  on  the 
above,  the  Commission  iKdieves  these 
limited  exceptions  are  consistent  with 
the  investor  j)rotection  })rovisions  of 
.Section  (i(h)(5)  of  the  Act. 

Regarding  the  belief  of  another 
commenter  that  the  independence 
assessment  retpnrement  could 
(li.scourage  compen.sation  committees 
from  obtaining  the  advice  of  advisers,'”*' 
the  Commission  notes  that,  as  already 
discussed,  nothing  in  the  jiroposed  rule 
prevents  a  comj)ensation  committee 
from  selecting  any  ach  iser  that  it 
jirefers,  including  ones  that  an;  not 
indejjendent,  after  considering  the  six 
factors.  In  this  regard,  in  Amendment 
No.  1  Nasdaq  added  specific  rule 
language  .stating,  among  other  things, 
that  nothing  in  its  rule  recpdres  a 
comjiensation  adviser  to  he 
independent,  only  that  the 
comp(;nsation  committee  must  consider 
the  six  ind(;j)endence  factors  h(;fore 
selecting  or  receiving  advice  from  a 
compensation  adviser. 

Regarding  the  commenter's  concern 
over  the  burdens  that  the  Exchange 
])ro])o.sal  imj)oses.-'"'  the  C’ommission 
notes  that  Rule  1()C-1  explicitly 
r(;(iuir(;s  exchanges  to  n;(]uire 
consideration  of  these  six  factors.-'" 
Mor(;over.  five  of  the  six  factors  wen; 
dictated  by  (Congress  itself  in  the  Dodd- 
Frank  Act.  As  jireviously  stated  by  the 
Commi.ssion  in  adopting  Rule  lOC-l. 
the  recjuirement  that  compensation 
committees  consider  the  independence 
of  potential  com])ensation  advisers 
l)(;fore  they  are  selected  should  helj) 
assure  that  compensation  committees  of 
affected  listed  com|)anies  are  better 
informed  about  jjotential  coidlicts, 
which  could  reduce  the  likelihood  that 
they  are  unknowingly  influenced  by 
conflicted  compensation  advisers. 

The  changes  to  Na.sdacfs  rules  on 
compensation  advisers  should  therefore 
lM;nefit  investors  in  Nasdac]  listed 
companies  and  are  consistent  with  the 
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reiluirements  in  .Section  (ifhK.'i)  of  the 
Act  that  rules  of  the  exchange  further 
investor  protection  and  the  public 
interest. 

Finally,  one  commenter  riiijuested 
guidance  “on  how  often  tin;  required 
independence  a.sse.ssment  should 
occur.”-''*  'I’his  commenter  oh.served 
that  it  “will  he  extremely  hnrdensome 
and  disriqitive  if  ])rior  to  each  such 
Icompensation  committeel  meeting,  the 
committee  had  to  conduct  a  new 
as.se.ssment.”  The  ('-ommission 
anticipates  that  compensation 
committees  will  conduct  such  an 
indejiendence  a.sse.ssment  at  least 
annually. 

C.  Application  to  Smaller  Reporting 
(Jompanies 

The  Commission  believes  that  the 
recpiirement  for  Smaller  Re|K)rting 
Companies,  like  all  other  listed 
companies,  to  have  a  compensation 
committee,  comjio.sed  soliily  of 
Indejiendent  Directors,  with  at  lea.st  two 
meml)(;rs  is  reasonable  and  consistent 
with  the  |)rotection  of  investors.  The 
Commission  notes  that  Nasdatfs  rules 
for  compen.sation  committees  have  not 
made  a  distinction  for  .Smaller 
Reporting  ('.ompanies  in  the  pa.st. 
However,  consist(;nt  with  the  exemption 
of  .Smaller  R(;porting  (ximpanies  from 
Rule  lOC.-l,  tile  Exchange  has  decided 
not  to  recjuire  .Smaller  Rejiorting 
Compani(;s  to  nu;et  its  proiiosed  new 
indepiindence  reipiirements  as  to 
comjiensatorv  fees  and  affiliation  as 
well  as  the  requiniments  concerning 
com|)ensation  advisiirs. 

Nasdaq  will  also  re(]uire  a  .Smaller 
Rejiorting  Coinjiany  to  adojit  a  formal 
written  comjien.sation  committee  charier 
or  hoard  resolution  that  sjiecifies  the 
comjien.sation  committee’s 
resjionsiliililies  and  authority,  hut  the 
iximjiany  will  not  Ik;  r(;{juired  to  revii;w 
and  reassess  the  adeijuacy  of  the  charter 
or  hoard  resolution  on  an  annual  basis. 
'I'his  is  differ(;nt  from  oth(;r  Nasdaij 
listed  conijianies,  which  must  include 
the  committee's  resjionsiliilities  and 
authority  s]iecifically  in  a  formal  written 
charier  ami  must  review  the  charter’s 
adeijnacy  on  an  annual  basis. 

Tin;  (kimmission  believes  that  these 
jirovisions  an;  consistent  with  the  Act 
and  do  not  unfairly  discriminate 
between  i.ssu(;r.s.  The  (Kimmission 
believes  that,  for  similar  reasons  to 
those  for  which  .Smaller  R(;|iorting 
(’oinjianies  are  exeinjiled  from  the  Rule 
1()C-1  reijuirements,  it  makes  sense  for 
Nasdaij  to  jirovifle  .some  flexibility  to 
.Smaller  Rejiorting  (Conijianies  regarding 
whether  the  comjiensation  connnilt(;e’s 
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resjionsiliilities  should  he  set  forth  in  a 
formal  charter  or  through  hoard 
re.solution.  Further,  because  a  .Smaller 
Rejiorting  (Comjiany  does  not  need  to 
include  in  its  charter  or  hoard  re.solution 
the  additional  jirovisions  regarding 
comjiensation  advisers  that  Nasdaq  is 
riKjuiring  all  other  listed  comjianies  to 
include  to  comjily  with  Rule  KKC-l,-'" 
and  in  view  of  the  jiotential  additional 
costs  of  an  annual  review,  it  is 
reasonable  not  to  reijuire  a  .Smaller 
Rejiorting  CComjiany  to  conduct  an 
annual  as.sessment  of  its  charter  or 
hoard  re.solution. 

D.  Opportunity  To  (hire  Defects 

Rub;  10(C-1  reijuires  the  rules  of  an 
exchange  to  jirovide  for  ajijirojiriate 
jirocedures  for  a  listed  issuer  to  have  a 
rea.sonalile  ojijiortunity  to  cure  any 
defects  that  would  he  the  basis  for  the 
exchange,  under  Rule  lOCC-1,  to  jirohiliit 
the  issuer’s  listing.  Rule  10(C-1  also 
sjiecifies  that,  with  resjiect  to  the 
indejiendence  standards  adojited  in 
accordance  with  the  reijuirements  of  the 
Rule,  an  exchange  may  jirovide  a  cure 
jieriod  until  the  earlier  of  the  niixt 
annual  shareholders  meeting  of  flu; 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
memher  to  he  no  longer  indejiendent. 

The  (Commission  notes  that  the  cun; 
Jieriod  that  Nasdaij  jirojioses  for 
comjianies  that  fail  to  comjily  with  the 
enhanced  indejiendence  n;(juirements 
designed  to  comjily  with  Rule  1()(C-1  is 
not  exactly  the  .same  as  the  cure  jieriod 
that  the  Rule  sets  forth  as  an  ojition.^”'’ 
The  Nasdacj  jirojiosal  adds  the  jiroviso 
that,  if  the  annual  shareholders  meeting 
occurs  no  lati;r  than  180  days  following 
the  event  that  caused  the 
noncomjiliance.  the  comjiany  instead 
has  180  days  from  the  event  to  regain 
comjiliance. 

The  Commission  believes  that, 
although  the  cure  jieriod  jirojiosed  liy 
Nasdatj  gives  a  comjiany  more  leeway  in 
certain  circumstances  than  the  cure 
Jieriod  suggested  under  Rule  lOC-1,  the 
accommodation  is  fair  and  reasonable. 
As  a  general  matter,  it  allows  all 
comjianies  at  lea.st  180  days  to  cure 
noncomjiliaiu;e.  To  give  a  sjiecific 
examjile,  the  jirojiosal  would  afford  a 
comjiany  additional  time  to  comjily. 
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roipiironionts. 

Sal!  supra  nolos  42-44  and  accoinpanvin^  loxt. 
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tlian  tli(i  Rule  lOC-1  option,  where  a 
nieinh(;r  of  the  compen.sation  committee 
cea.ses  to  h(!  indejjendent  two  weeks 
Indore  the  company’s  next  annual 
meeting.  The  (iommission  further  notes 
that  it  has  a})i)roved  a  similar  cure 
|)eriod  in  the  ct)ntext  of  other  Nasdat] 
corporate  governance  recpiinanents.-'"* 
'I’he  (Commission  agrees  with  tin; 
nnder.standing  of  the  commenter  who 
helieved  that  Rule  1  ()('-!  recjuires  that 
an  exchange  provide  a  company  an 
opportunity  to  cure  any  defects  in 
compliance  with  any  of  the  new 
r(!(|nirements.“"^  The  ("ommi.ssion 
believes  that  Nasdacfs  general  due 
process  jn'ocedures  for  the  delisting  of 
companies  that  are  out  of  compliance 
with  the  Exchange's  rules  .satisfy  this 
reqinrement.^'’"  In  j)articidar.  Nasdacj’s 
rules  provide  that,  unless  continued 
listing  of  the  comj)any  raises  a  ])nhlic 
int(;rest  concern,  when  a  company  is 
deficient  in  comi^liance  with,  among 
other  rules.  Rule  .'ItiO.'j,  which  includes 
the  Exchange’s  standards  for 
compensation  committees,  the  listed 
company  may  suhmit  a  jilan  for 
com])liance.  The  rules  permit  the 
ICxchange’s  staff  to  extend  the  deadline 
for  regaining  comjiliance,  under 
established  parameters,  and.  if  the 
company  do(!s  not  regain  compliance 
within  the  time  period  j)rovided  by  all 
aj)])licahle  staff  extensions — at  which 
l)oint  the  staff  will  immediatelv  issue  a 
determination  indicating  the  date  on 
which  the  t:ompany's  securities  will  he 
sus|)ended — a  company  can  still  recpiest 
review  by  a  hearings  panel. 

The  Commission  believes  that  the.se 
g(!neral  proc:edures  for  com))anies  out  of 
compliance  with  listing  re(|uirements, 
in  addition  to  the  particular  cure 
provisions  for  failing  to  meet  the  new 
inde])endence  standards,  adequately 
meet  the  mandate  of  Rule  lOC-1  and 
also  are  consistent  with  investor 
jaotection  and  the  jjuhlic  intere.st  since 
they  giv(!  a  com])any  a  reasonable  time 
period  to  cure  non-com|)liance  with 
these  imjjortant  requirements  before 
they  will  he  delisted. 

E.  Exemptions 

As  discn.ssed  above,  asset-hacked 
issuers  and  other  j)a.ssive  issuers, 
coojjeratives.  limited  partnerships, 
registered  management  investment 
companies,  and  controlled  companies 
are  exempt  from  Nasdacj’s  existing  rules 


,S(!(:iirili(!s  Kxchiin^i!  Act  Rcshuisi!  No. 
r.4421  (.SopUiinlinr  1 1, 2()()(i),  71  KR  ."i4(i‘)H 
(.S(!|)UMnl)i!r  18.  2(){)(>)  (iipproviil  (if  Fill;  No. 
NA.SI)AQ-2l)0(i-(n  I .  modifying  Iho  ciiro  poriod 
iiviiiliililo  lo  an  issuer  llial  loses  an  independenl 
direclor  or  andil  eonimitlee  memlier). 

.See  .supra  nole  l!i4  and  accompanying  text. 

-"“.See.  genera //i'.  Nasdaij  Ride  .'>810. 


relating  to  comjjen.sation,  and  Nasdac] 
jiroposes  to  extend  the  exemptions  for 
these  entities  to  the  new  recinirements  of 
the  jiropo.sed  rule  change.  The 
Commission  notes  that  Rule  1()C-1 
allows  exchanges  to  exempt  from  the 
listing  rules  adopted  jmrsuant  to  Rule 
1()C-1  certain  categories  of  i.ssiiers,  as 
the  national  securities  exchange 
determines  is  ai)propriate.-"''  The 
Commission  believes  that,  given  the 
specific  characteristics  of  the 
aforementioned  types  of  issuers,^"’  it  is 
reasonable  and  consistent  with  Section 
()(h)(5)  of  the  Act  for  the  Exchange  to 
exemj)t  them  from  the  new 
reiiuirements. 

S])ecifically  with  regard  to  investment 
comjianies,  tlie  (commission  received 
one  comment  letter  sujjjiorting  the 
Exchange’s  proposal  to  exempt  such 
companies  from  the  Rule  l()(c-l 
requirements.-”  As  the  commenter 
noted,  although  Rule  lOC-l  exempts 
certain  entities,  including  registered 
o])en-end  management  inve.stment 
companies,  from  the  enhanced 
indejiendence  reijuirements  for 
memhers  of  compen.sation  committees, 
it  did  not  explicitly  exempt  other  types 
of  registered  management  inve.stment 
com])anies,  including  closed-end  funds, 
from  any  of  the  reijuirements  of  Rule 
lOC-1.  ilnder  the  Nasdac]  propo.sal,  both 
closed-end  and  open-end  funds  would 
he  exempt  from  all  the  retpurements  of 
the  rule. 

The  commenter  sup])orted  this  aspec:t 
of  the  ))ro])o.sal,  stating  that  both  open- 
end  and  clo.sed-end  funds  typically  are 
externally  managed  and  do  not  emplov 
executives  or  by  their  nature  have 
employees.  The  commenter  helieved 
that  such  funds  are  adequately  governed 
by  oth(;r  federal  regulation  with  resjject 
to  corporate  governance  matters, 
generally,  and  comjjensation  matters, 
sjjecifically.-'^  The  Commission 
believes  that  this  exemption  is 
reasonable  hecau.se  the  Inve.stment 
("omjjany  Act  of  1940  already  assigns 
inqjortant  duties  of  investment 
com])any  governance,  such  as  apj)roval 


-"''Tlu;  Coinmissimi  iioliis.  monioviir.  lli.il,  in  llii; 
case  (il  liiniUid  parlmirship.s  and  opan-iind 
iiigisliirnd  inanagiiiniinl  invnstmnnl  cninpanios.  Ruin 
ilsiill  providiis  iixninptions  tmin  llui 
indispiindiinci!  ni(|uinMniinls  nl  tlui  Ridii.  Tlu; 
(iominis.sinn  n(il(;s  that  (:()ntmll(;d  (:()nipani(;s  an; 
pr()vid(;d  an  automatic  (;x(;m|)tion  Iroin  tlu; 
application  oi  tlu;  i;ntiii;tv  ol  Ruh;  HKi-l  hv  Ruli; 
tl)(:-l(h)(,'>).  Tlu;  additional  Na.sda(|  provisions 
n;(piinng  listi;d  compani(;s  to  have;  a  lwo-mi;ml)i;r 
coin|i(;nsalion  committ(;(;  and  a  \vritl(;n  coinmitt(;(; 
cliarti;!'.  will,  of  coursi;.  not  a|iply  to  tlu;  i;xi;inpli;d 
i;ntilii;s.  which  an;  curn;nlly  n;(piin;d  to  havi; 
iu;itlu;r  a  comp(;nsntion  committ(;(;  nor  tlu; 
Alti;rnalivi;  Option. 

.S'w;  .supra  S(;ction  II. II. 4. 

,SV;(;  ICI  L(;ll(;r. 


of  the  inve.stment  advisory  contract,  to 
independent  directors,  and  because 
such  entities  were  already  generallv 
exenq)t  from  Nasdaej’s  existing 
compensation  committee  requirements. 
The  Commission  notes  that,  as  the 
commenter  stated,  that  ahno.st  all 
registered  investment  conqianies  do  not 
employ  executives  or  emjiloyees  or  have 
compensation  committees. 

The  Commission  notes  that  Nasda(j 
projjoses,  however,  to  amend  its  current 
rule  for  foreign  jirivate  issuers,  which 
allows  suc;h  issuers  to  follow  their  home 
country  practice  in  lieu  of  the 
Exchange’s  standards  regarding  a 
comjjany’s  compensation  decision¬ 
making  proce.ss.  The  current  rule 
includes  the  jfroviso  that  the  issuer 
must  disclose  its  reliance  on  the 
exemption.  Nasdaej  jfropo.ses  to  conform 
its  rules  in  this  regard  with  the 
provision  of  Rule  1()C-1  permitting  a 
foreign  jjrivate  issuer  to  follow  home 
country  practic;e  only  when  it  meets  the 
additional  condition  that  the  issuer 
disclo.se  the  rea.sons  why  it  does  not 
have  an  independent  compensation 
committee. 

E.  Tnmsition  to  the  New  Rules  for 
(Companies  Listed  as  of  the  Effective 
Date 

The  Commission  believes  that  the 
deadlines  for  compliance  with  the 
pro])osars  various  provisions  are 
rea.sonahle  and  should  afford  listtul 
companies  adecpiate  time  to  make  the 
changes,  if  any.  necessary  to  meet  the 
new  .standards.  The  Commission  notes 
that  the  j)rovision  in  the  original 
proposal  re(]uiring  comjfanies  to  comply 
with  certain  of  the  reijuirements 
immediately  has  been  revised  in 
Amendment  No.  1  to  allow  companies 
until  July  1.  2013  to  .satisfy  the.se 
requirements.-'-*  The  Commi.ssion  also 
believes  that  the  revised  deadline 
])ropo.sed  in  Amendment  No.  1,  which 
gives  companies  until  the  earlier  of  their 
first  annual  meeting  after  January  1.5. 
2014.  or  October  31, 2014,  to  complv 
with  the  remaining  provisions  is  more 
clear-cut  than  the  deadline  in  the 
original  propo.sal  and  also  matches  the 
deadline  .set  forth  by  the  New  York 
Stock  Exchange  in  its  proposed  rule 
change  to  comply  with  Rule  lOC-l.-'-* 

(/.  Phase-in  Schedules:  IPOs;  Ooinpanies 
That  Lose  their  Exemptions:  (iompanies 
Transferrin}>  Prom  Other  Markets 

The  (Commission  believes  that  it  is 
reasonable  for  Nasdaci  to  allow,  with 


‘  Sal'  supiii  not(;s  73-74  liir  tin;  iimvisions  In 
which  tlu;  iu;w  transition  (hiti;  iip|)li(;s. 

.See  .S(;(:m-ilii;s  Kxchiinsi;  Act  Ri;h;!i.si;  No. 

8801  1  (0(:lol)i;r  <1.  2012).  77  FR  82.141  (Oclolmr  1.1. 
2012)  (Noli(:(;ofFili;No.  .SR-NY.Sl-;-20 12-40). 
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n^spoct  to  IPOs,  i.oiupanios  oinoi-gins 
from  h;mkrui)t(-.v.  comiianios  coasing  to  cor 
\h'.  controiloil  companios,  and  P'>' 

c,oinpani(is  transiorrinft  from  otlmr  •»' 

markets,  the  same  i)has(!-in  schedule  lor 
compliance  with  the  new  re(inirements  No 
as  is  permitted  under  its  current  coi 

compensation-relatecl  rules. 

The  (’ommission  also  believes  th.it  the  s(.! 
phase-in  schedule  for  companies  that  wl 

cease  to  he  Smaller  Keiiorting  ad 

C.ompanies.  as  revised  in  Amendment  1 1 
No.  1 .  affords  such  companies  ample  Di 

lime  to  c.ome  into  compliance  with  the  a 
hill  pano]ilv  of  rules  that  apply  to  other  1), 
companies.  In  the  Commission’s  view.  oi 

the  revi.sed  schedule  also  oilers  such  ir 

c.ompanies  more  clarity  in  determining  \\ 
when  they  will  he  subject  to  the  p 

heightened  reipiirements.  n 

V.  Accelerated  Approval  of 
Amendment  Nos.  1  and  2  to  the  ^ 

Proposed  Rule  (.hange  i 

The  Commission  finds  good  cause.  , 

pursuant  to  Section  l‘)(l))(2)  ol  the  t 

Ac  t  ^  for  approving  the  proposed  rule  < 
change,  as  modified  by  Amendment  ] 

Nos.  1  and  2.  prior  to  the  :tOth  day  alter  , 
the  date  of  inihlicalion  of  notice  in  the 
Federal  Register.  The  change  made  to 
the  proposal  by  Amendment  No.  1  to  set 
forth  in  detail  the  reciiiireineiils  ol  Rule 
l()C-l(hK2H4)  explicitly  in  the 
Kxchange's  rides,  rather  than 
incorjiorating  these  details  by  relereiic.e 
as  in  the  original  proposal.- "•  is  not  a 
.snhslantive  one  and  merely  codities  the 
original  intent  of  that  provision. 

Moreover,  the  change  improves  the 
proposal  because  it  brings  together  the 
full  set  of  the  Exchange’s  rules  on 
compensation  committees  in  one  place. 
Iherehv  easing  compliance  for  listed 
companies  and  benefiting  investors 
seeking  an  understanding  ol  an  issuer  s 
obligations  with  regard  to  determining 
executive  comiiensation. 

The  change  made  by  Amendment  No. 

1  to  reciuire  companies  currently  listed 
on  Nasdaci  to  comply  with  certain  of  the 
new  rules  by  )uly  1. 2()i:t  rather  than 
immediately,  as  originally  projiosed.- 
reasonably  affords  companies  more  time 
to  take  the  stejis  necessary  lor 
compliance.  The  change  to  recpiire  such 

companies  to  comply  with  the 

remaining  provisions  by  the  earliei  ot 
their  first  annual  meeting  after  January 
15.  2014.  or  October  31. 2014.  rather 
than  hv  the  deadline  originally 
propo.sed,^"’  still  allows  ample  time  lor 
companies  to  adjust  to  the  new  rules, 
and  accords  with  the  deadline  set  by 

2ir.  15  II..S.C.  7Ks(1))(2). 

Hoc  siipio  noli!  49  iind  accompiinyins 

.S«,-  suimi  nolo  74  ami  accompaiiyinf;  text. 

21K  slipni  noli!  7B  and  ai.cnnipanying  Inxt. 


NYSE  in  its  propo.sed  rule  change  to  m 

complv  with  Rule  lOC-l .  which  was  lx; 
pnhli.siied  at  the  same  lime  as  the  ‘  i 

Nasdaii 

The  revision  made  by  Amendmenl 
No.  1  to  the  pha.se-in  rules  lor 
companies  llial  cease  to  he  Smallei  <• 

Reporting  ('.oinpanies--'’  establishes  a 
schedule  that  is  easier  to  under.stand.  ' 

while  still  affonling  such  companies 
adequate  lime  to  come  into  compliance.  J 
The  ('oinmission  notes  that  the  Stall 
Dale  of  the  phase-in  period  for  such  a  i' 
( imipanv  is  six  months  alter  the 
Determination  Date,  and  the  company  is  < 
oiveii  no  less  than  another  six  months  i 
from  the  Start  Date  to  gain  c.omiiliance  < 
with  the  rules  from  which  it  had  been 
previously  exempt.  Moreover,  with 
respect  to  the  enhanced  indeiiendence 
standards  for  compensation  committee 
niemhers  (relating  to  fees  and  allihalion 
with  the  company),  only  one  memhei 
must  meet  these  standards  within  six 
months  after  the  Start  Date.  The 
companv  is  given  nine  months  Ironi  he 
Start  Date  (i.e..  fifteen  months  Irom  the 
Determination  Dale)  to  have  a  majoiity 
of  committee  niemhers  meeting  the 
standards,  and  a  full  year  from  the  Start 
Date  (/  e..  eighteen  months  Ironi  the 
Determination  Date)  to  fully  conqily 
with  the  standards. 

The  addition  hv  Ainendmenl  No.  1  ol 
a  preamhle  to  proposed  Rule  5(U)5(d)  to 
■  set  forth  the  obligations  ol  a  company 
during  the  transition  period  until  the 
new  rules  ajiply  introduces  no 
substantive  change.--'  It  merely  mirrors 
the  instructions  in  the  preamhle  to  the 
Sun.setting  Provisions,  jiroviding  clarity 
for  listed  companies.  The  inclusion  in 
'•  Amendment  No.  1  of  language  in 
Nasdaii’s  rules  that  reipiires  a 
compensation  committee  to  conduct  the 
indeiiendence  assessment  with  respect 
T  to  “anv  compensation  consultant,  legal 
counsel  or  other  adviser  that  provides 
advice  to  the  compensation  committee, 
other  than  in-house  coun.sel”  merely 
reflects  an  instruction  in  Rule  IPt -1 
itself.---  Finally,  the  addition  of  lurther 
guidance  hv  Amendment  No.  1  merely 
clarifies  that  nothing  in  the  Exchange  s 


rules  reipiires  a  compensation  adviser  to 
he  independent,  only  that  the  ^ 
conniensation  conimiHee  consider  t  lie 
independence  factors  before  selecting  or 
receiving  advice  from  a  compensation 
advi.ser,--'  and  is  not  a  substantive 

'  ' Anunuhiienl  No.  2  excluded  advisers 
that  provide  certain  tyiies  ol  services  ^ 
from  the  indeiiendence  assessment.— 

As  discussed  above,  the  Commission 
has  alreadv  determined  to  exclude  such 
iidvisers  from  the  disc  losure 
reiiuireinenl  regarding  compensation 
advi.sers  in  Regulation  S-K  hecau.se 
these  tvpes  of  .services  do  not  raise 
confliid  of  interest  concerns.  l‘or  all  the 
reasons  discussed  above,  the 
Commission  finds  goinl  cause  to 
accelerate  approval  ol  the  proposed 
changes  made  by  Amendment  Nos.  1 
and  2. 


:;'"Tlu'  ('.(iinniission  njci^ivtul  (iiu!  t;omnu!nt  liXlur 
,, Latins  lo  tins  ,>r<.visi..n  in  the  NY.S1-;  pn.i.osal,  in 
which  the  cdinmenler  siiiipt'iled  tins  IranMlinn 
,„,ri(.<l  Inr  cmni>liance  will.  Hie  new  c.nnpensal.on 
cnininitlee  independence  standards  Init  heliexed 
It, at  a  l.inser  lierind  slu.nid  lie  provide,  to 
impte.neni  th.i  oth.ir  lisli.iK  standards  hat  N't  St. 
propostid.  .See  l.eller  I"  Idiwil"!"'  M,  Mnri.liy. 
.Secretarv.  ('.oininission.  troin  Rolierl  It.  l.aniin. 
C.liair.  Securities  t.aw  Coniinillee.  file  .Socu4y  ot 
Corporate  Secretaries  ^  Cov.irnance  l-rotessionats. 
c..ncerninf.  File  No.  .SK-NY.Sl':-2in  2-49.  dated 
llecemtier  7.  21)12. 

2:!.i  stijira  note  95  and  acconijiaiu  in^  text. 

icn  .See  snpni  note  72. 

222  Sf^e  siipm  note  194  and  accompanying  text. 


VI.  Solicitation  of  Comments 

Interested  persons  tire  invited  to 
sulimit  written  data,  views,  and 
arguments  concerning  the  loregoing  and 
whether  Amendment  Nos.  1  and  2  are 
consistent  with  the  Act.  Comments  may 
he  suhniitted  by  any  ol  the  following 
methods; 

Ehicii'onic  Cownwnts 

•  Use  the  Commission’s  Internet 
comment  form  (hitp://mnv.s(H:oav/ 
nilcs/sro.shtnil):  or 

•  Send  an  eiii.iil  to  ni/e- 
conwwnis@sac.<’ov.  Please  include  File 
Numlier  SR-NASDAQ-2ni2-1()9  on  the 
subject  fine. 

Popt-i'  (jonuiwnis 

•  Send  paper  comments  in  triplicate 
to  Eliztiheth  M.  Murphy,  Secretiiry. 
Securities  and  Exchange  Coniini.ssion, 

100  E  Street  NE.,  Washington.  D(. 
20540-1090. 

All  suhmissions  should  relei  to  File 
Number  SR-NASDAQ-2012-109.  This 
file  number  should  he  inchuled  on  the 
subject  line  if  email  is  used. 

To  help  the  Commission  proce.ss  and 
review  yonr  comments  more  efficiently, 
iilease  use  onlv  one  method.  The 
Coniini.ssion  will  po.st  all  comments  on 
the  Commission’s  Internet  Web  site 

'■  (/)//n.V/u’iisi\.sfic\gov'/rii/e.s/.sTO..sh/iJi/). 

Copies  of  the  submission,  all  .subsequent 
,  amendments,  all  written  statements 
with  resjiect  to  the  proposed  rule 
c.haiige  that  are  filed  with  the 
(Aimmission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commi.ssion  and  any  person,  other  than 
tho.se  that  may  he  withheld  Irom  the 


22:.  Soa  Siipiv  niilo  iind  iic.coinpiinyinR  Uixl. 

SCO  supra  iwlns  59-liO  and  accompanying  text. 
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])iil)li(:  in  accordance  with  the 
provisions  of  5  D.S.t',.  5.'i2,  will  he 
available  for  Whih  site  viewing  and 
printing  in  the  Connnission's  Public: 
Reference  Room  on  official  hnsinciss 
clays  hetwcien  the  hours  of  1  ():()()  a.m. 
and  3  j).m.  (lopic's  of  snc:h  filing  ahso 
will  he;  available  for  inspc;c:tic)n  and 
c;c)pying  at  the  princi])cd  offic;e  of 
Nasdaep  All  cominc;nts  rc;c:eivecl  will  he 
posted  without  c;hange:  the  Commission 
clc)c;s  not  edit  ])ersc)n;d  identifying 
iidormation  from  submissions.  You 
.shcndcl  submit  only  information  that 
yon  wish  to  make  available  pnhlic:ly.  All 
submissions  shoidd  rc;fer  to  Idle 
Nnml)c;r  SR-NA.SDAQ-2()12-105),  and 
shoidd  he  submitted  on  or  hcifore 
February  12,  201.3. 

VII.  (Conclusion 

In  summary,  and  for  the  reasons 
cli.sc;nssed  in  more  detail  above,  the 
Commi.ssion  believes  that  the  rules 
being  aclc)])tecl  by  Nasdaep  taken  as 
whole,  shoidd  benefit  invcistors  hv 
hel])ing  listed  c.ompanies  make 
informed  decisions  regarding  the 
amount  and  form  of  c;xec;ntive 
compensation.  Nasdacj’s  new  rules  will 
help  to  mec;t  Congress’s  intent  that 
c:om])ensatic)n  c:c)mmittee.s  that  are 
resiionsihle  for  setting  c:c)m])ensation 
polic;y  for  exee:ntive.s  of  listed 
e:c)m|)anie.s  consi.st  onlv  of  independent 
clirc;c:tor.s. 

Nasclaci’s  rules  also,  consistent  with 
Rule  1()C-1,  reepure;  c;c)mpen.sation 
c:c)mmittees  of  listed  c:c)m]janie.s  to 
a.ssc;ss  the  inclependenc:e  of 
cc)m])ensation  advi.sers,  taking  into 
c:onsicleration  six  s]iee;ified  fai:tors.  'Fliis 
should  hel]j  to  assure  that  i:c)mpensation 
i:ommittees  of  Nasdacj-listed  c:omj)anit;s 
are  hi;tter  informed  about  jiotential 
conflicts  whem  selec;ting  and  receiving 
advice  from  advisers.  Similarly,  the 
jirovisicms  of  Nasdac|’s  standards  that 
recinire  c:c)m])c;n.sation  committees  to  be 
given  the  authority  to  engage  and 
oversee  c:ompensation  advisers,  and 
recinire  the  listed  com])any  to  provide 
for  appropriate  funding  to  c:omi)en.sate 
.snc;h  advisers,  should  help  to  su])pc)rt 
the  c;c)mpensatic)n  committcie’s  role  to 
oversee  exc;c:ntive  cc)m])ensation  and 
hel])  provide  compensation  c:ommittees 
with  the  re.sourc:es  nec:c;ssary  to  make 
better  informed  comiiensation 
clec:isions. 

For  the  forc;going  rcia.sons,  the 
Commi.ssion  finds  that  the  ijrojjosed 
rule  c;hange,  as  modified  by  Amendment 
Nos.  1  and  2,  is  c.onsistent  with  the  Ac:t 
and  the  rides  and  regulations 
thereunder  applii:ahle  to  a  national 


securities  exchange,  and,  in  particular, 
with  Section  (ilhjl.l)  of  the  Ai:t.^-'’ 

II  is  th(Uvfoni  orclf^rcd,  pursuant  to 
Sec:tion  l‘)(i))(2)  of  the  Act.^^‘>  that  the 
])roposed  ride  change,  SR-NASDAQ- 
201 2-1  on,  as  mc)clific;d  by  Amendment 
Nos.  1  and  2,  is  approved. 

I''c)r  the;  Connnission.  liv  the;  Division  of 
'I’l'iKling  and  Marki;ls.  pnrsnanl  to  (Icdcigatocl 
anlliority.“-^ 

Kevin  M.  O’Nciilt, 
l)(-[)iilv  Socralan'. 
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I.  Introduction 

On  Sciptnmhor  2.'i,  2012,  Ni;w  York 
Stock  Exchange  LLC  (“NYSE”  or 
“Exchange")  filed  with  the  Securities 
and  Exchange  Commi.ssion 
(“Commission"),  pursuant  to  Section 
10(h)(1)  of  the  .Securities  Exchange  Act 
of  1034  (“Act”)'  and  Rule  lOh^ 
thereunder,-  a  propo.sed  rule  change  to 
modify  the  Exchange’s  rides  for 
compen.sation  committees  of  listed 
issuers  to  comply  with  Rule  10(;-1 
under  the  Act  and  make  other  related 
changes.  On  October  1,  2012,  NYSE 
filed  Amendment  No.  1  to  the  proposed 
rule  change.  The  propo.sed  rule  change, 
as  modified  by  Amendment  No.  1 
thereto,  was  published  for  comment  in 
the  Federal  Register  on  October  l.'i, 

201 2.-*  The  Commission  siihseipiently 
extended  the  lime  period  in  which  to 
either  a])prove  the  proim.sed  ride 
change,  disapprove  the  propo.sed  rule 
change,  or  in.stitnte  proceedings  to 
determine  whether  to  disapprove  the 
])ropo.sed  ride  change,  to  lannarv  13, 


U)  ii..s.(;.  7»i(i))(.'-)). 

15  7«s(l))(2). 

17  c:fk  2no.:t(i-:t(ii)(i2). 

'  15  ll-.s.c.  78s(l))(l). 

-  17  CFR  240.1ill)-4. 

Svo  .Sdciiritios  Fx(:haii}>o  Act  Rolonsc!  No.  (18(11 1 
(OctolM!!- >1.  2012),  77  F-’R  (12541  ("Notico"). 


201 3.'^  The  Commission  received  seven 
comment  letters  on  the  propo.sed  rule 
change,'*  as  well  as  a  response  to  the 
comment  letters  from  NS'.SE  Eiironext, 
Inc.  regarding  the  NY.SE  jiroposal."  On 
December  4,  2012.  the  Exchange  filed 
Amendment  No.  2  to  the  projiosed  ride 
change,  which  was  later  withdrawn.’’ 
On  lannarv  8.  2013,  the  Exchange  filed 
Amendment  No.  3  to  the  projiosed  rule 
change." 


.S'ry;  .Socurilios  Kxdi;m<;o  Acl  Rolcxiso  No.  (18:ii:i 
(NovtanlMii-  28.  2012).  77  FR  7185.1  (Oocomlxa  4, 
2012). 

~'St!0  l.olUas  lo  Fli/.:il)(4li  M.  Murpliv.  .SoenSarv. 
Commission,  from:  I  homas  R.  Moorti.  Vico 
l’n!si(liai(.  Ct)r|iora(o  .Socrolarv  and  Cliiof 
Covornanco  Ofllcor.  Amoripriso  Financial.  Inc.. 

(lal(!(l  {)c:lol)or  18.  2012  ("Aimiripriso  l.ottor"):  ). 
Rolnal  Brown.  )r..  Diroclor.  Corporate  S:  Commercial 
Law  l’ro<>ram.  llniver.silv  of  Denver  .Sturm  College 
of  Law.  dated  Dc:lol)(a'  .'10.  :1012  (‘'Brown  Lettia-"): 
Dorolhv  Donohue.  De|)uty  Ceneral  Counsel. 
.Securities  Ri;eidation.  Investmtail  Company 
Instilnle.  datcal  November  1.  2012  ("ICl  LelUa'"): 
Brandon  ).  Rees.  Acting  Director.  Office  of 
Inveslment.  AFL-CIO.  dated  Novianber  5.  2012 
("AFL-CIO  Lciller");  Carin  Zelenko.  Director. 

Capital  .Slralefiies  Deparlment.  Inlcaiiational 
Brotherhood  of 'nannsters.  dated  November  5.  2012 
("Teamsters  Letter"):  Wilson  .Sonsini  Coodrich 
Rosali.  I’rcdessional  Corporalitm.  dat(!d  Noxaanher 
14.  2012  ("Wilson  .Sonsini  L(!llia'"):  and  RolMal  B. 
Lamm.  Chair.  .Secnriti<!s  Law  Committee!.  The 
.Society  of  Corporate  .Siicretaries  (t  Covernance 
I’rofessionals.  dat(!d  D(!cemh(!r  7.  2012  ("Corporate 
.Secrt!tari(!s  L!:lt(!r"). 

In  addition,  the  Commission  rec(!ived  one! 
comment  on  a  snhstantiallv  similar  proposal  hv 
NY.SF  Area.  Inc.  ("N'i'.SF  Area")  hv  a  parly  that  did 
not  specifically  comment  on  Ihi!  NY.SFi  niing.  .Sec 
.Securities  li.xchan^e!  Acl  Ri!lease  No.  OBOOO  (October 
0.  2012).  77  FR  (>2587  (()ctoh<!r  15.  2012)  (SR- 
N't'SFArca-20t2-1 05).  'I’he  comment  letter  receiveid 
on  the  NYSK  .Area  filing  is  a  lellea  from  )(!ff 
Mahont!V.  Ceneral  Counsel.  Council  of  Institutional 
Investors  lo  l':ii/'.ahi!th  M.  Murphv.  .Secretary. 
Commission,  dated  Novi!mhi!r  1.  2012  ("Cll 
L(!ller").  .Since  the  comment  l(!ll(!r  niceived  on  lh(! 
NY.SF  Area  filing  discusses  i.ssues  directly  r(!laled 
to  the  NY.SF  filing,  the  Commission  has  included 
it  in  its  discussion  of  this  Filing. 

'■.See  Letter  to  FJlizaheth  M.  Murphv.  .Secretary. 
Commission,  from  )anel  McCinness.  Fixeculive  Vici! 
I’residenI  and  Corporate  .Sec:retarv.  .NY.SFi  Fnronexl. 
Inc.,  dated  january  10.  201  (I  ("NY.SF  Response 
Feller").  In  llu!  NS’.SFi  Response  Letter.  NY.SF 
Furonext.  Inc.,  the  parent  company  of  NY.SF.  stales 
that,  as  the  comimmts  made  hv  the  letters  submitted 
on  the  NY.SF  and  NY.SF  Area  proiiosals  are 
applicable  in  substance  lo  Nl'Sh.  NY.SF;  Area  and 
NY.SF;  MKT  LLC.  its  response  will  address  the 
comments  on  behalf  of  all  Ihrei!  exchanges. 

'  .AiiKindmenl  No.  2.  dated  December  4.  2012.  was 
withdrawn  on  lannarv  7.  201  :i. 

"In  Amendment  No.  3  lo  .SR-NY.SF;-2012-40. 
NY.SF;  (a)  Revised  the  transition  piiriod  for 
compani(!S  that  ceasi!  to  he  .Smaller  Riiporting 
Companies  lo  comply  with  the  full  range  of  new 
reipiirements.  sna  infrii  notes  70-7.'l  and 
accompanying  text;  (h)  changed  references  in  the 
rule  text  from  Regulation  .S-K.  Item  10(f)(1)  lo 
Fxchange  .Act  Rule  12l)-2:  (c)  added  commentary  lo 
stall!  that  the  inde])(!nd(!nce  assessment  of 
compensation  advisers  reiiuired  of  comp(!nsation 
committees  does  not  ne(!d  to  he  conducted  for 
advisers  whose  roles  are  limit(!d  to  those  entilliHl 
lo  an  exception  from  the  compensation  adviser 
disclosure  rules  under  Item  407(e)(;i)(iii)  of 
R(!gulalion  .S-K.  .si.'i!  infm  notes  4.5-48  and 
accompanying  text;  and  (d)  add(!d  commentary  to 
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'I’liis  order  apjjroves  the  proposcut  rule 
change,  as  inoditied  by  Ainendinent 
Nos.  1  and  3  tlienjlo.  on  an  accelerattul 
basis. 

II.  Description  of  the  Proposed  Rule 
Change 

A.  U(i(:k}>r(nind:  Uiilti  1()(J-l  Undar  the 
Act 

On  March  30,  2011.  to  iinphnnent 
Section  KK;  of  the  Act.  as  added  by 
Section  952  of  the  Dodd-Frank  Wall 
.Stnuit  Reform  and  Consumer  Protection 
Act  of  2010  (“Dodd-Frank  Act”).*'  the 
Commission  pro])osed  Rule  1 0f  1-1 
under  the  Act."’  which  directs  each 
national  securities  exchange 
(hereinafter,  “exchange")  to  prohibit  the 
listing  of  any  erpiity  security  of  any 
issuer,  with  certain  exceptions,  that 
does  not  com])ly  with  the  rule’s 
r(!(piirements  regarding  compensation 
committees  of  listed  i.ssuers  and  ndatcid 
nuiuirements  regarding  compensation 
advisers.  On  jnne  20,  2012,  the 
(Commission  adoptcid  Rule  lOfC-l.' ' 

Rule  10(C-1  re(]uir(;.s.  among  other 
things,  each  exchange;  to  adopt  rules 
providing  that  each  member  of  the 
compensation  committee  of  a  listed 
issuer  must  he;  a  me;mhe;r  e)f  the;  hexirel 
e)f  elire;e:tors  e)f  the;  issuer,  anel  must 
e)lhe;rwise;  he;  inele;pe;nele;nt.' *  In 
ele;te;rmining  the  inele;i)e;neie;ne:e; 
stanelarels  fe)r  me;mhe;rs  e)f  e:e)mpe;nsatie)n 
e:e)mmitte;e;s  e)f  liste;el  i.ssuers.  Rule;  lOfC- 
1  re;ejuire;.s  the;  e;xe;hange;.s  te)  e;e)nsiele;r 
relevant  laelors.  inedueling,  hut  neit 
limite;el  tee;  (a)  The;  .se)ure;e;  e)f 
e:e)mpe;nsatie)n  e)f  the  elire;e:le)r,  inclueling 
any  e:e)nsulting.  aelviseerv  e)r  e)ther 
e;e)mpe;nsatorv  fe;e;  paiel  by  the;  issuer  te; 
the  elire;e;tor  (here;inafte;r.  the;  “Fe;e;s 
Faeleer"):  anel  (h)  whe;ther  the  elireelor  is 
affiliate;el  with  the;  issuer,  a  suhsieliary  e)f 
the  issue;r  or  an  affiliate;  e)f  a  suhsieliarv 
of  the;  issuer  (hereinafter,  the 
“AlTdiatiem  f'ae;tor”).'‘* 


stiiti!  Iliilt  till!  iii(l(!|)(!i)(l(!n(:i;  iissiissiiKMit  of 
coinpcnsatidii  advisors  rot|iiir(!d  of  coininaisation 
cdinniitloos  doos  nol  rotiuiro  tlio  advistjr  to  Im? 
indopondeait.  only  tliat  tlio  (:()inp(;nsati()n 
ooiniiiilloo  considi!!'  tlio  onuinoratod  iactors  lioloro 
soliHMin**  or  rocoiviiig  advico  from  llio  ade  isor.  .S'oo 
infm  notos  4!)-.'il  and  accompanying  loxt. 

“I’nhiic  Law  11  124  .Slat.  ItKKI  (2010). 

.S'cc-  .Soenrilios  Act  Koloaso  No.  OlOtl.  .Sociirilios 
Lxcliango  Act  Koloaso  No.  I>414‘l  (March  :10.  201 1). 
7li  FK  IKOlili  (April  li.  201 1 )  (“Kiilo  lOC-l 
I’roposing  Koloaso"). 

' '  Sift!  .Socnriliecs  Act  Koloaso  No.  (Kl.'lO.  .Soenrilios 
l')xi:hango  Act  Koloaso  No.  07220  ()mio  20.  2012).  77 
1  K  :i8422  ()nno  27.  2012)  ("Knlo  10(>-1  Adopting 
Koloaso"). 

For  a  dolinition  ed  Iho  lorm  "componsation 
commilloo"  lor  purposos  of  Kulo  HKi-l.  .s'oo  Knlo 
10(:-l(c)(2)(i)-(iii). 

".Sec  Knlo  10(:-l(a)and  (l))(l). 

"  .S’oo  ill.  SiH!  nisi)  Knlo  1IK;-l(l))(l)(iii)(A).  which 
sols  forth  oxom))lions  from  llu;  indopondonco 
rotpiiromonts  for  corlain  calogorios  of  issuors.  In 


In  aelelitiem.  Rule  1()(C-1  reeiiiirets  the; 
listing  rule;s  of  e;xe;hcmge;s  tei  m:melate; 
that  e:e)m])e;nsalie)n  e;e)mmitle;e;s  he;  give;n 
the;  aiitheirity  tei  re;tiiin  eir  eihtain  the; 
aelvie:e;  eif  a  e:e)mpe;nsatie)n  aelvise;r,  iiiiel 
hiive  elire;e:l  respeinsihility  feir  the 
appe)intme;nt,  c;e)m])e;n.satie)n  tmel 
e)ve;rsight  eif  the;  weak  eif  <mv 
t:e)mpt;n.satie)n  aelviser  lhe;y  re;t<iin.''’  The; 
e;xe:hange;  rule;s  inii.st  alsei  proviele;  that 
e;ae;h  li.ste;el  issue;!’  proviele;  feir 
appreipriate;  ftineling  feir  the;  piiyme;nt  eif 
re;ase)nal)le;  eximpensalion,  eis  ele;te;rmine;el 
by  the;  eximpen.siitiein  t;e)mmilte;e;,  tei  iiny 
e;e)m])e;n.satie)n  aelvi.ser  re;taine;el  by  the; 
e:omi)e;n.siitie)n  e:e)mmitte;e;. Finally, 
ameing  either  things.  Rule;  1()(C-1  re;e|uire;.s 
eae:h  e;xe'.hange;  tei  preiviele;  in  its  ruleis 
that  the;  e:eimpe;n.satiein  eieimmiltee  eif 
e;ae:h  listeid  issueir  may  .se;le;e:t  a 
e;om]ien.satiein  e:einsultimt,  leigal  e:ounse;l 
eir  either  aelvi.seir  to  the;  e;eim|ie;n.satiein 
e:eimmi1te;e;  einly  afteir  taking  into 
e;onsiele;ratiein  six  laedors  .spe;e:ifie;il  in 
Rule;  lOfC-l,'^  as  we;ll  as  anv  other 
faedeirs  ielentifieel  tiy  the;  re;le;vcmt 
exeliange;  in  its  listing  .stanelarels."’ 

B.  NYSE’s  Proposed  Ihile  (diaiige,  os 
Amended 

'I’ei  e:eim|ily  with  Rule;  1()(C-1,  NYSE 
preipei.se;s  tei  amenel  threie;  se;e:tieins  eif  its 
ruleis  e:eine:erning  e:eirpeirate;  geive;rnane:e; 
reiepiireiments  feir  e:eimpanie;.s  listeiel  ein 
the;  Exe:hange;:  NY,SE  Eisteel  (Ceimpany 
Miintial  (“Manual”)  Se;e:tiein  3()3A.()(), 
“Corjieinite  CCeive;rnane:e;  Stanelarels;” 
Seediein  3()3A.()2,  “lnele;pe;nele;ne:e  Teists;” 
anel  .Se;e;tiein  3()3A.()5,  “(Compeinsation 
Ceimmitteie;.”  In  aelelitiem,  NYSE 
preijieiseis  tei  make;  seinie  either  e:hange:s  tei 
its  ruleis  reigareling  ceinijien.satiein 
eximmitteies.  Tei  ae:e;omj)lish  these; 
changes,  the;  Exediange;  propeiseis  tei 
re|)lcie:e;  eairrent  Seiedieins  3()3A.()(), 
3()3A.()2  anel  3()3A.()5  of  the:  Manual 
with  new  operative  teixt  that  will  he; 
effeiedive  ein  July  1, 2013. 

Curreint  Seiedion  3()3A.05  eif  the 
Manual  jirovieleis  that  e;ae:h  listeel 
exmipany  have;  a  eximpen.sation 
ceimmitteie,  anel  that  .sue:h  eximpensation 
ceimmitteie  he  eximjieiseiel  entireily  of 


iiddilion.  an  oxchango  may  oximipt  a  particular 
rolalionship  with  rospoci  to  momhors  of  a 
componsation  commiltoo  from  tlioso  roepiiromonls 
as  it  do(mis  a|)|)ro|)rial(c  taking  into  considoralion 
llu!  siz(!  of  an  issuer  and  any  oIIkt  rolovanl  factors. 
.S’oo  Kulo  ltl(;-l(l>)(l)(iii)(lij. 

''■.S’oo  Kulo  Hl(;-l(l))(2). 

"•.S'oo Kulo  ii)(:-i(l))(:i). 

'^.S’l^oKulo  1  tie ;-l (h)(4).  Thosix  factors,  which 
NYSF;  projiosos  to  sol  forth  in  its  ridos,  aro  spocifiod 
in  tho  toxt  accompanying  not(!  43.  infrii. 

"‘Olhor  provisions  in  Kulo  KKi-l  redalo  to 
oxeanptions  from  tho  rulo  and  a  rispiiromonl  that 
oach  oxchango  provido  for  appropriato  procoduros 
for  a  listod  issuer  to  have  a  roasonahio  o|)portuni|y 
to  curi!  any  dofoc:ts  that  would  ho  tho  basis  for  Iho 
oxchango.  under  Kulo  llKi-l.  to  prohihit  Iho  i.ssuor's 
listing. 


“Inelepenelenf  Direedeirs”  anel  have;  a 
writtein  e:harte;r.-" 

Unele;r  its  preipei.sal,  NYSE  will  retain 
its  existing  reieiiiirement  that  e;ae:h  listeel 
e:eim]iany  he;  re;eiuire;el  (ti  htive  a 
eximpemsciliein  e:timmilte;e;  eximpei.seel 
emtirely  eif  Inelejieaielent  Dire;e;teir.s,  as 
eleifineiel  in  NYSfC’s  rules.-'  IJneler  the: 
preipei.seel  amenelmeint,  heiweveir,  eicie.ii 
e;eim|ie;n.satiiin  e:eimmitte;e;  me;mlie;r  must 
tiksei  satisfy  aelelitieinal  inele;pe;nele;ne:e; 
reiejuireiments,  as  elei.seailieiel  in  .Se;e;tieiii 
il.H.l  heleiw.’^’i 

NYSE  will  alsei  retain  the:  eixisting 
reiepiireaneait  th.il  a  listeel  i.ssuer  iieleijit  a 
feirmal  writtein  eximpeinsatiein  e:eimmitte;e; 
eihiu  ter--’  tliiit  speeafieis  the  .se:eipe  of  the; 
e;eimmitte:e;’s  reispiinsihilitieis  anel  how  it 
e:arrie;s  eiut  theise  reisjieinsihilities, 
inedueling  strueiture,  eiperatieins  anel 
memhership  reeiuireaneaits.-'*  The; 
propeiseel  amenelment  to  the:  rule;  wtiulel 
re;e|uire;  the;  e:harte;r  tei  spe:e:ifv  aelelitieinal 
respeinsiliilitieis  anel  authority  with 
resjieied  tei  retaining  its  eiwn  iielvi.sers; 
appeiinting.  eximpensating,  anel 
eiveir.seeing  such  aelvi.sers;  exinsielering 
e:e;rlain  inele;pe:nele;ne:e;  faedeirs  hefeire; 
seleieding  anel  re:e:e;iving  aelviex;  freim 
aelvisers:  anel  reiexiiving  ftineling  freim  the; 
eximiiany  tei  eingage  them,  which  are; 
eliseaisseiel  in  eletail  in  Seediein  11. B. 2 


"Indopiiiulont  Diroclors".  as  (hdinod  in  .Sciclion 
a(i:iA.(12(a)-(h)  of  Iho  Manual  and  usod  lua'oin. 
includos  a  lwo-|)art  lost  for  indop(!ndonc(!.  Tho  rulo 
sots  forth  spocific  calogorios  of  dinjclors  who 
cannot  lx;  considmcul  indo|>(mdont  hocauso  ol 
c(!rtain  discrolo  ndationships  ("hrighl-lino  l(!sls"); 
and  also  provides  that  a  lisicsd  company’s  hoard 
mako  an  aflirmativo  (hdormination  that  (sicli 
iiuhipimdemt  diroclor  has  no  matinial  rolalionship 
that,  in  tho  opinion  oftlu;  hoard,  would  raise 
concerns  ahoul  indopiMidonco  from  managiMnonl. 

III.  .S’oo  also  Iho  (iommemtarv  to  .Section  aiKlA. (12(a) 
of  lh(!  Manual. 

-"  .S’oo  .Section  iKiaA.O.Slh)  of  Iho  Manual. 

.S’r-o  id. 

--  .S’oo  proposed  .Sejclion  a(ia.\.ll2(a)(ii)  of  Iho 
Manual  (conemning  Iho  considoralion  of  diriiclor 
com|)(msation  and  affiliation). 

Kulo  KKi-l  roepiiros  a  compensation  commitl(!0 
to  have  ciu'tain  spocifiod  authority  and 
rosiionsihililios.  Snnsupixi  notes  l.S-17  and 
accompanying  text.  Tho  existing  NYSF  rulo  already 
roipiiros  componsation  commilloos  of  listed 
companios  to  have  a  charter  sotting  forth  s|)(tcifiod 
rosponsihilitios.  and  Iho  proposed  rulo  u|)dalos  Iho 
language  concorning  this  authority  and  sot  of 
rosponsihilitios  and  adds  tho  roiiuirod  conloni 
discussed  infra  at  text  accompanying  notes  411-42. 

^  '  Sun  .Section  a(iaA.().S(h)  of  Iho  Manual.  Tho 
existing  (iommontaiy  to  .Section  a(ia.\.(I.S.  which 
.NY.SF;  pro|iosod  to  rojilaco  with  a  comparahio 
provision,  curronlly  provides  that  "if  a 
com|)on.sali(m  consultant  is  to  assist  in  Iho 
evaluation  of  diroclor.  (iFO  or  oxoculivo  officer 
com|)onsation.  tho  compensation  commitloo  charier 
should  give;  that  commilloo  solo  authority  to  retain 
and  torminato  Iho  consulting  firm,  including  solo 
authority  to  approve  tlu;  firm’s  foes  and  olhor 
rolonlion  l(!rms."  .S’oo  discussion  infra  a\  text 
accom|>anying  notos  a(l-4]. 
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-•'Set;  proposiKl  .S(!(:ti()n  ;)():C\.()5(I))  ol  llu;  ;t();<A.(l2(n)(ii)  ol  llio  Manual. 

Manual.  Hacau.sc  smallnr  |■(lp()|■ling  enmpanins  an;  ai 

luil  n!(|uir(!fl  In  comply  with  the  now  (:onip(msatif)n  ;>2  Nolic.o.  siipni  noli:  H. 
ailvi.sor  indopondonco  conskloralions  in  |)io|)osod 
.Soclion  ;t()3A.(I.T(c)(iv).  see  infra  notes  32- .at)  and 


.Section  :i0:)y\.l)l)  (.Smaller  Ke|)orlin”  Companies)  of 


or  has  heen  within  the  last  three  years,  an  employee 
of  the  listed  com|)anv.  or  an  immediate  family 
memher  is.  or  has  heen  within  the  last  three  years, 
an  execiiliye  officer,  of  the  listed  company:  (ii)  'rhe 
director  has  receiyed.  or  has  an  immediate  family 


affiliate  of  a  siihsidiary  of  the  listed 
company.-’* 

With  respect  to  the  Fees  Factor,  NYSE 
also  pro])oses  to  amend  the  commentary 
to  ])rovide  that  the  hotird  slionld 
consider  whether  tht;  director  receives 
compensation  from  any  person  or  entity 
tliat  would  impair  his  ability  to  make 
independent  judgments  tihout  the  li.sted 
compiiny’s  executive  compensation.  *" 

With  resjfect  to  the  Affiliation  Factor. 
NYSE  propostts,  similarly,  to  amend  the 
commentary  to  provide  that  the  hoard 
should  consider  whether  an  affiliate 
relationshij)  places  the  director  under 
the  dirtict  or  indirect  control  of  the 
listed  comj)any  or  its  senior 
management,  or  creates  a  direct 
relationship  between  the  director  and 
members  of  senior  management,  “*  *  * 
in  each  ca.se  of  a  nature  that  would 
imj)air  his  ability  to  make  independent 
judgments  about  the  listed  comjfany’s 
executive  comjfensation.”  *' 

Although  Rule  10(1-1  retinires  that 
exchanges  consider  “relevant  factors” 
not  limited  to  the  Fees  and  Affiliation 
Factors,  NYSE  states  that,  after 
reviewing  its  current  and  jfroposed 
listing  rules,  it  conclnded  not  to  ])ropo.se 
any  specific  ninnerictil  ttt.sts  with 
res])ecl  to  the  factors  specified  in 
projiosed  Section  303A.()2(a)(ii)  or  tt) 
adoj)t  a  riHjiiirement  to  consider  tiny 
other  sjfecific  factors.  In  its  proposal. 
NYSE  stated  that  if  did  not  intend  to 
ado])t  an  ah.solnte  ])rohihition  on  a 
hoiird  making  an  affirmative  finding  that 
a  director  is  independent  solely  on  the 
basis  that  the  director  or  any  of  the 
director's  affiliates  are  shareholders 
owning  more  than  some  specified 
percentage  of  the  li.sted  company.-*^ 
Further,  as  stated  in  its  filing,  NYSE 
believes  that  its  exi.sting  “hright-line" 
indejjendence  standards,  as  set  forth  in 
Section  3()3A.{)2(t))  of  the  Manual,  are 
sufficiently  broad  to  encompass  the 
types  of  relationships  which  would 
generally  he  material  to  a  director’s 
independence  for  compensation 
committee  .service.’*-*  Additionally, 


'-''See  proposed  .Section  .'tl).'!A.t)2(ii)(ii)  ol'ihe 
Miinuiil.  See  also  Notice,  supra  note  3. 

"'See  propo.sed  (ioinmenliiry  to  Section 


"See  id.  The  rollowin}>  iire  the  "hri^hl-line’'  tests 
set  lortli  in  .Section  SD.'tA. 1)2(1)):  (i)  The  (lir(H:tor  is. 


below  and  .set  forth  in  j)ro])osed  Section 
3()3A. ().')((:)  of  the  Manual.--'’ 

1.  (lompen.sation  (lommiftee 
(It)mposition  and  Independence 
.Stiindards 

NYSE  proposes  to  amend  Section 
3()3A.()2(a)  of  the  Manual,  which  would 
continue  to  ])rovide  that  no  dii’ecfor 
(liiiilifies  its  “independent”  unless  the 
hoiird  of  directors  of  the  li.sted  comijany 
affirmatively  determines  that  the 
director  has  no  material  relationship 
with  the  li.sted  company.  As  noted 
above,  NYSE’s  rules  currently  re(]iiire 
etich  memher  of  a  li.sted  comj)imv’s 
comiJensation  committee  to  he  an 
Independent  Director,  as  defined  in 
.Section  3()3A.()2(a)  of  the  Manual.-'* 

Rule  1()C-1,  as  discussed  above, 
provides  that  excdiange  standards  must 
retpiire  compensation  committee 
members  to  he  indeijendent.  and  further 
IMOviftes  that  each  exchange,  in 
determining  indepentlence  for  this 
pnrpo.se,  must  consider  relevant  factors, 
including  the  Fees  Factor  and 
Affiliation  Factor  described  above.  In  its 
])roj)osal,  NY.SE  discussed  its 
consideration  of  these  factors, 
pro])o.sed  the  following;-** 

With  re.s|)ect  to  the  Fees  and 
Affiliation  Factors,  NY.SE  proposes  to 
ado])t  a  j)rovision  .stating  that  the  hoard 
of  directors  of  the  li.sted  com|)any  would 
he  retpiired,  in  affirmatively 
determining  the  indej)enflence  of  any 
director  who  will  serve  on  the 
comj)en.sation  committee  of  the  hoard, 
to  consider  all  factors  specifically 
relevant  to  determining  whether  a 
director  has  a  relationsliip  to  the  li.sted 
comj)anv  which  is  material  to  that 
director’s  ability  to  he  independent  from 
management  in  connection  with  the 
duties  of  a  compensation  committee 
memher,  inchuting,  hut  not  limited  to: 
(A)  The  .source  of  compen.sation  of  such 
director,  including  any  consulting, 
advisorv  or  other  comjjen.satory  fee  jjaid 
by  the  listed  com])anv  to  such  director; 
and  (8)  whether  such  director  is 
iiffiliated  with  the  li.sted  company,  a 
subsidiary  of  the  li.sted  company  or  an 


iiccoinpanving  text,  ihoir  cliarlors  aii:  not  i-(:(|uii-(!tl 
In  r(:rii;t:l  ihi.s  |-(:(|uin:ni(:nl.  Siur  (dso  pi-opnsi;(l 


ihi;  Manual. 

See  suimi  nolo  10. 

.S’oo  Notico,  sapra  nolo  .'). 

-"See  Notico.  sapra  note  lor  Iho  lixclianf’o'.s 
explanation  ol  its  reasons  Ibi-  the  proposed  change. 
See  infra  .Sections  II.H.;i  and  1I.H.4  c:oncerning 
entities  that  would  he  exempt  Irom  this 
reipiirenienl. 


memher  who  has  received,  during  anv  twelve 
month  period  within  the  last  three  years,  more  than 
.Sl2l).l)l)ll  in  direct  compensation  Irom  the  listed 
companv.  other  than  director  and  committee  lees 
and  |)ension  or  other  lorms  ol  ilelerred 
compensation  lor  prior  service  (provided  such 


NY.SE  .stated  that  Section  3()3A.()2(a) 
already  retjnires  the  hoard  to  consider 
any  other  material  relationships 
between  the  director  and  the  listed 
com])any  or  its  management  that  are  not 
the  subject  of  “hright-line”  tests  from 
.Section  .3().'fA.()2(h)  of  the  Manual.’*-* 
NY.SE  believes  that  the.se  re(|uirement.s 
with  respect  to  general  director 
independence,  when  combined  with  the 
specific  considerations  required  by 
})ropo.sed  .Section  3()3A.()2(a)(ii), 
represent  an  a])proj)riafe  standard  for 
conqiensation  committee 
independence.-*-'’ 

NY.SE  jn'0|)oses  a  cure  period  for  a 
failure  of  a  li.sted  company  to  meet  its 
committee  composition  requirements 
for  independence.  Under  the  provision, 
if  a  li.sted  company  fails  to  comply  with 
the  compensation  committee 
composition  requirements  because  a 
memher  of  the  comjjensation  committee 
ceases  to  he  independent  for  rea.sons 
outside  the  member’s  reasonable 
control,  that  person,  only  so  long  as  a 
majority  of  the  members  of  the 
conqiensation  committee  continue  to  he 
independent,  may  remain  a  memher  of 
the  compensation  committee  until  the 
earlier  of  the  next  annual  shareholders’ 
meeting  of  the  listed  comjiany  or  one 
year  from  the  occurrence  of  the  event 
that  t:<m.sed  the  memher  to  he  no  longer 
independent.’*'*  The  propo.sed  rule  also 
retinires  a  company  relying  on  this 
provision  to  |)rovide  notice  to  NY.SE 
promptly.’*^ 


cumpcnsiiliiui  is  not  conlingoni  iu  any  way  oii 
(:oulinui:(l  survici:):  (ill)  (,-\)  Tin;  (lircclor  is  a  i:ui-|-i;nl 
partner  or  cmployoi:  ol  a  firm  that  is  tin;  lisloil 
(:om|)anv's  inicrual  or  oxturnal  auditor:  (H)  tiu; 
diria:loi-  has  an  immcdiati;  lamily  momhor  who  is 
a  ourront  partnor  ol  such  a  linn:  ((i)  the  diroclor  has 
an  immcdiati:  lamily  memher  who  is  a  current 
emiiloyee  ol  such  a  linn  and  personally  works  on 
the  listed  companv's  audit:  or  (D)  the  director  or  an 
immeiliate  lamily  memher  was  within  the  last  three 
years  a  partner  or  emplovee  ol  such  a  firm  and 
personally  worked  on  the  listed  company's  audit 
within  that  lime:  (iv)  The  director  or  an  immediate 
lamily  member  is,  or  has  heen  within  the  last  three 
years,  employed  as  an  e.xecutive  officer  of  anolher 
companv  where  anv  of  the  listed  companv's  present 
executive  officers  at  the  same  lime  serves  or  served 
on  that  company's  compensation  commillee:  (v) 

The  director  is  a  current  employee,  or  an  immediale 
family  memher  is  a  current  executive  officer,  of  a 
company  that  has  made  |)ayments  to.  or  received 
|)aymenl.s  from,  the  listed  company  for  properly  or 
services  in  an  amount  which,  in  any  of  the  last 
three  fiscal  vears.  exceeds  the  greater  of  .$1  million, 
or  2"fi  of  suc:h  other  companv's  consolidated  gross 
revenues.  For  purposes  of  .Sec  tions  3l),')A.I)l. 
:il):iA.f);t.  :)l)3A.I)4.  :)l):»A.I)3  and  :)f):tA.I)!).  a  director 
of  a  business  development  companv  is  considered 
to  he:  independt:nt  if  he  or  she  is  not  an  "interested 
person"  of  the  company,  as  defined  in  .Sc:clion 
2(a)(l(l)  of  the  Investment  Companv  Act  of  l‘)4l). 

See  Notice,  sapra  note  i). 

See  id. 

"•Sire  proposed  .Section  3t),')A.III)  "Cure  l’c:riod  for 
Compensation  Commillee  Independence  Non- 
Compliance"  of  the  Manual. 

See  id. 
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NYSE  modified  the  suggested  cure 
period  language  contained  in  Rule  10('- 
l(a}(3}  by  limiting  the  cure  jxjriod’s  u.se 
to  circumstances  where  the  committee 
continues  to  have  a  majority  of 
inde|«!ndent  directors,  as  NYSE  believes 
this  would  ensure  that  the  applicable 
committee  coidd  not  take  an  action 
without  the  agrecmient  of  one  or  more 
independent  directors. 

2.  Authority  of  Committees  to  Retain 
C,om|)ensation  Advisers:  Funding;  and 
IndejMMulence  of  Compen.sation 
Advisers 

In  its  propo.sed  rule  change.  NY.SE 
propo.ses  to  fulfill  the  recjuirements 
imposed  by  Rule  l()('.-l(h)(2)-(4)  under 
the  Act  concerning  compensation 
advisers  by  setting  forth  those 
rerpurements  in  its  own  rules  and 
re(juiring  these  new  rights  and 
responsibilities  to  he  included  in  the 
compensation  committee’s  charter.-*” 
Thus,  projjo.sed  Section  3().3A.05(c)(i}- 
(iii)  of  the  Manual  projjo.ses  to  adoj)t  the 
re(|uir(!ment.s  that  NY.SE  believes  are 
r(!(juired  by  Rule  l(){;-l(h){2)-(3)  that:  (i) 
The  compensation  committee  may.  in 
its  sole  di.scretion.  retain  or  obtain  the 
advice  of  a  compensation  consnltant. 
independent  legal  counsel  or  other 
advi.ser:  (ii)  the  cj)mj)ensation 
committee  shall  lx;  directlv  resj)onsihle 
for  the  appointment,  compensation  and 
oversight  of  tin;  work  of  any 
compensation  consultant.  inde|)endent 
legal  conn.sel  or  other  advi.ser  njtained 
by  the  com|)ensation  committee:’*"  and 
(iii)  the  listed  comj)any  must  provide  for 
appropriate  funding,  as  det(!rmined  by 
the  comjjen.sation  committee,  for 


■"*  Sc(f  .\’()li(;ii.  siipni  noli; 'rho  Coniinission 
iidlos  tliiit  while  .\Y.SK  does  not  provide  anv  new 
pr(H:(uliin!s  tor  an  issiuT  to  have  an  op|)ortunitv  to 
cure  anv  otlier  delects  with  resiMict  to  its  proposed 
coinpiMisation  coinniittee  riKpiinniunits.  ciirnnd 
N^'.SK  rules  provide  issuers  with  an  opportunitv  to 
Clin?  didects.  and  ap|M;al.  heldrt?  their  s<!curities  are 
delisted  lor  rule  violations.  .Sec  NY.SE  Listed 
Coinpanv  Manual.  S(H:tions  802.02  (‘'(^ontintusl 
Listin'’ — Kvaluation  ami  Follow-up  Froraulurfis  lor 
Domestic  Companies")  and  804. Ot)  ("I’rocedure  lor 
Delistin""). 

*'‘Kuh!  10C-1(I))(4).  d(M!s  not  iiu:lud(!  the;  word 
"inde|X!ndent"  Ixddre  "liJgal  counsel"  and  risjuires 
an  iiulependence  assessment  lor  any  le<>al  counsel 
to  a  compensation  committis;.  other  than  in-housc; 
counsid.  In  providing  commentary  to  jiroposixl 
.Sisdion  .’tO.'tA.O.SlhKiii).  as  modilied  hv  Amendment 
No.  .4.  NY.SL  providiis  lor  two  limitiul  exceptions. 
.Serf  infru  notes  4.5^8  and  accompanying  t(!xt. 

-’"The  proposal  also  iiududes  a  provision,  derived 
Irom  Knh’  UKl-l.  st.iting  that  nothing  in  the  rule 
may  Im;  construed:  (A)  To  retjuire  the  compensation 
committee  to  implement  or  act  consistently  with 
the  advic:e  or  recommendations  ot  the 
compensation  consultant,  independent  legal 
counsel  or  other  adviser  to  the  com|Mmsation 
committee;  or  (B)  to  alL’ct  the  ahilitv  or  obligation 
ot  the  compensation  committee  to  (exercise  its  own 
judgment  in  tulllllment  of  the  duties  (d  the 
compmisation  committee.  .See  Commentarv  to 
S(H:tion  :<():<A.05  to  tlu;  Manual. 


paymont  of  nia.sonahlo  compun.sation  to 
a  coniponsation  con.sultanl. 
iudopoiichait  lugal  couusol  or  any  ofhor 
advi.ser  retained  by  the  coinjtensation 
coinniittee. ' ' 

Propo.sed  .Section  3()3A.().‘i(c)(iv)  of 
the  Manual,  as  amended,  also  sets  forth 
explicitly,  in  accordance  with  Rule 
that  the  compensation 
committee  m:iy  .select,  or  receive  advice 
from,  a  compensation  consultant,  legal 
counsel  or  other  adviser  to  the 
comjjen.sation  committee,  other  than  in- 
hon.se  legal  counsel,  only  after  taking 
into  consideration  all  factors  relevant  to 
that  person’s  independence  from 
management,  including  the  following 
six  factors  set  forth  in  Rule  IOC-1 
regarding  independence  assessments  of 
compen.sation  advi.sers.^^ 

The  six  factors,  which  are  .set  forth  in 
full  in  the  propo.sed  rule,  are:  (A)  The 
provision  of  other  services  to  the  listed 
company  by  the  person  that  employs  the 
compensation  consultant,  legal  conn.sel 
or  other  advi.ser;  (H)  the  amount  of  fees 
received  from  the  listed  coinpanv  hv  the 
person  that  employs  the  compen.sation 
consultant,  legal  counsel  or  other 
advi.ser.  as  a  percentage  of  the  total 
revenue  of  the  jierson  that  emplovs  the 
compen.sation  consnltant.  legal  conn.sel 
or  other  advi.ser;  (Ci)  the  policies  and 
procedures  of  the  person  that  em|)lov.s 
the  compen.sation  consnltant.  legal 
conn.sel  or  other  adviser  that  are 
designed  to  jirevent  conllicts  of  interest: 
(D)  any  hnsine.ss  or  personal 
relationship  of  the  compensation 
consultant,  legal  counsel  or  other 
advi.ser  with  a  member  of  the 
com|)ensation  committee:  (E)  any  stock 
of  the  listed  company  owned  by  the 
compensation  consultant,  legal  counsel 
or  other  advi.ser;  and  (F)  any  business  or 
personal  relationship  of  the 
compen.sation  consultant,  legal  conn.sel. 
other  advi.ser  or  the  jjerson  emjiloving 
the  adviser  with  an  executive  officer  of 
the  listed  comnanv."*  ’ 

As  jirojjo.sen.  Section  3()3A.0.')(c)(iv) 
of  the  Manual  would  not  include  any 
specific  additional  factors  for 
consideration,  as  NY.SE  stated  that  it 
believes  the  list  included  in  Rule  lOC- 
1(I))(4)  is  very  comjirehensive  and  the 
propo.sed  li.sting  standard  would  also 
reipiire  the  compen.sation  committee  to 
consider  any  other  factors  that  would  he 
relevant  to  the  advi.ser’s  independence 
from  management.’*’* 

The  propo.sed  commentarv  to 
jiroposed  Section  .30.3 A. 05  of  the 
Manual,  as  modified  by  Amendment 


•"  Strr  N(ili(:(!.  .s'u/wu  noli!  :L 
•'^.S'f?(;Rul(!  l(K;-l(h)(4). 

■>  ' Stm  also  Kul(!  lOC-l  (l))(4)(i)-(vi). 
•''*  .S’ec  Nolico,  saimi  noli!  :l 


No.  3.'-'’  further  states  that,  as  provided 
in  Rule  lOC-1,  a  compensation 
committee  is  recpiired  to  conduct  the 
independence  assessment  outlined  in 
j)ro])osed  .Section  303A.05(c)(iv)  with 
respect  to  any  compensation  consultant, 
legal  counsel  or  other  advi.ser  that 
provides  advice  to  the  conpiensation 
committee,  other  than  (i)  in-house  legal 
counsel  *"  and  (ii)  any  compen.sation 
consultant,  legal  counsel  or  other 
advi.ser  who.se  role  is  limited  to  the 
following  activities  for  which  no 
disclosure  would  he  reijuired  under 
Item  4()7(e)(3)(iii)  of  Regulation  .S-K: 
Consulting  on  any  hroatl-hased  jilan  that 
does  not  di.scriminate  in  scojie.  terms,  or 
o|)eration,  in  favor  of  executive  officers 
or  directors  of  the  listed  company,  and 
that  is  available  generally  to  all  salaried 
employees;  or  providing  information 
that  either  is  not  customized  for  a 
particular  company  or  that  is 
customized  based  on  parameters  that  are 
not  developed  hv  the  compensation 
consultant,  and  about  which  the 
comjiensation  consultant  does  not 
provide  advice.’*^  NYSE  noted  that  this 
.second  exception  is  ha.sed  on  Item 
4()7(e)(3)(iii]  of  Regulation  .S-K,  which 
provides  a  limited  exception  to  the 
Commission’s  reijuiremeni  for  a 
registrant  to  disclose  anv  role  of 
compen.sation  advisers  in  determining 
or  recommending  the  amount  or  form  of 
a  registrant’s  executive  and  director 
comjiensation.^*' 

The  proposed  commentary  to  .Section 
3l)3A.()5  of  the  Manual,  as  modified  by 
Amendment  No.  3.  also  clarifies  that 
nothing  in  the  rule  requires  a 
compen.sation  consnltant.  legal  counsel 
or  other  compen.sation  advi.ser  to  he 
independent,  only  that  the 
compen.sation  committee  consider  the 
enumerated  independence  factors  before 
selecting  or  receiving  advice  from  a 
compen.sation  adviser.^"  It  further 


'  •  Sai‘  supra  noto  8.  NYSL'.s  proposal  as  suhniitlod 
ori’’inallv  only  contaiiuMl  an  (jxetiplion  lor  in-hon.so 
l(!gal  connstil.  As  doscrihod  Ixdow.  tho  Lxchani^t! 
ainondod  its  |)ro|)osal  to  add  an  oxcoption  lor 
advis(!rs  whoso  rolo  is  liinilod  to  certain  hroad- 
hasod  plans  or  to  providing  non-ciistoini/.od 
inlorination. 

■"'.S'cc  proposed  Coinnientarv  to  .Section  :i().'lA.t),S 
of  the  Manual. 

•' .See  Exhibit  .S  to  .Xinendinent  No.  :i  (aiiKoiding. 
in  part,  the  proposed  Coininentary  to  .S(!ction 
.'tl);iA.0.a  ol  the  .Manual). 

.See  Ainendinent  No.  :i;  sou  also  1 7  CI-'R 
22‘).4l)7(e)(4)(iii).  'Die  ICxchange  believes  that  its 
proposed  exception  Iroin  the  independence 
assessment  retpiirement  is  appropriate  because  the 
tvpes  ol  services  (ixcepted  do  not  raise  conflict  of 
interest  concerns,  and  noted  that  this  is  the  same 
reason  for  which  the  Commission  excluded  these 
tvpes  of  services  from  the  disclosure  recpiirement  in 
Hem  4ll7(e)(:i)(iii)  of  Regulation  .S-K. 

■•''.See  Exhibit  .'i  to  Amendment  No.  :L  supra  note 

8. 


FpriPral  Reeisler/Vol.  78.  No.  14/Ti.es,lay.  |mniar^2.  2013/NoUcos 


rlarifios  that  comiKMisation  committoes  N 
may  soloct  or  roc;oivo  advice  from  any  M 
compensation  adviser  they  prefer.  at^ 

including  ones  that  are  not 

independent,  alter  considering  the  six  m 

independence  factors  .set  forth  m  M 

Section  :f()3A.orj(c)(iv)(AHh') 

Manual.''’"  The  Exchange  clarihed  that.  pi 

while  the  compensation  committee  is 
retpiired  to  consider  the  independence  ^ 

of  compensation  advisers,  the 
compensation  committee  is  not 
iirechided  from  selecting  or  receiving 
advice  from  comiiensation  advisers  that 
are  not  independent.''’ '  ^ 

3.  Application  to  Smaller  Reporting 
(Companies  1 

Rule  lOC-l  includes  an  exemption  for  ( 

smaller  reporting  comiianies  from  all  1 

tho  roquirBinents  inchulod  within  the  i 

rule.''’-  Consistent  with  this  Rule  lOC-l 
provision.  NYSE,  as  a  general  mattei. 
proposes  that  a  smaller  reporting 
companv,  as  defined  in  Rule  12l)-2 
under  the  Act  (hereinafter,  a  “Smaller 
Reporting  Company”),  not  be  subject  to 
the  new  reipiirements  set  forth  in  its 
iiroiiosal  specificallv  to  comply  with 
Rule  lOC-l.-’-'  Thus.  NYSE  jiroposes  not 
to  reipiire  Smaller  Reporting  Com})anies 
to  coniplv  with  either  the  enhanced 
independence  standards  for  members  of 
compensation  committees  relating  to 
compensatorv  fees  and  affiliation  oi  the 
compensation  adviser  independence 
f’onsidonitioiis.’'*  ^ 

NYSE  proposes  in  Section  3n3A.()t)  ol 

the  Manual  that  Smaller  Reporting 
Companies  are  not  reqiiirtnl  to  comply 
with  Section  303A.02(a)(ii)  concerning 
the  additional  independence  factors  for 
members  serving  on  the  t:ompensation 
committee.  A  Smaller  Reporting 
Companv  will  be  required  to  continue  to 
comply  with  the  pre-exislmg  portions  of 
proposed  Section  3()3A.().‘i  of  the 
Manual,  including  the  requirements  of 
Section  3()3A.()rj(i;)  txmcerning  the 
compensation  committee’s  authority, 
responsibility  and  funding  of 
compensation  advisers,  ffowever,  N^  SE 
proposes  an  excejition  from  the  new 
portion  of  proposed  Section 
3()3A.05(cKiv]  that  would  otherw'ise 
recniire  the  Smaller  Rejiorting 
Company’s  compensation  committee  to 
consider  independence  factors  hefoie 
selecting  such  advisers,  which  goes 
beyond  NYSE’s  exi.sting  requirements.-’ 


NYSE  argues  that,  under  this  approach. 
Smaller  Reporting  Companies  w'ill 
effectively  he  subject  to  the  same 
requirements  as  is  currently  the  case 
under  the  exi.sting  reiinirements  of  the 
Manual,  hut  they  will  not  he  subject  to 
anv  of  the  lunv  reciuirements  of 
projiosed  Sections  303A.()2(a)(ii)  and 
3()3A.().'i(c)(iv)."’7 


Sl!(!  ill. 

Son  Aiiumdinent  No.  3.  snimi  noU;  ». 

Sar  sii/>m  .Suction  II. A:  .s'cc  nisi)  Knlo  1IK-- 
l(b)(.'i)(ii). 

-■:>  17  Cl'K  240.1 2l)-3. 

.-i-*  Sor  proijosctl  .Section  3l)3A.0l)  ol  tlio  Minuial. 
r.r.  siiprii  text  accoinpanyin}>  notes  20  and  4.1. 
--As  noted  above.  NYSb  curn'ntly  retpiires  such 
autboritv.  responsibility  and  lundino  be  i)rovided 


4.  Exeiiqitions  iss 

NYSE  proposes  that  its  existing  co 

exemptions  from  the  Exchange’s  pr 

comiiensation-related  listing  rules  all 

currentlv  in  place,  which  are  set  forth  in  th 
Section  '3()3A.0()  of  the  Manual,  apply  fil 
also  to  the  new'  requirements  of  the  si] 

proposeil  rule  change  and  thereby  will  gc 
continue  to  provide  a  general  exemiition  fe 
from  all  of  the  compensation  committee  N 
requirements  of  Section  3()3A.().3  of  the  p; 
Manual.-’"  These  include  exemptions  to  a] 

the  follow'ing  issuers;  Any  listed  C( 

company  of  w'hich  more  than  .'i07«  of  u 

the  voting  pow'er  lor  the  election  of  s; 

directors  is  held  by  an  individual,  a  d 

groiii)  or  another  company  (in  other  ii 

w'ords,  a  controlled  comiiany):  limited  f 

partnerships;  companies  in  hankrupti.y,  ( 

closed-eml  and  o]Km-end  management  .s 

investment  comiianies  that  are  ( 

reoistered  under  the  Investment  i 

Conqianv  Act  of  1 1)4();  passive  hiisiness  , 
organizations  in  the  form  of  tru.sts  (sucli  ] 
as  rovaltv  trusts)  or  derivatives  and  ; 

sjiecial  piiriiose  securities:  and  issuers 
w'hose  onlv  listed  equity  .stock  is  a 
preferred  .stock.^’"  NYSE  .states  that  these 
categories  of  issuers  typically:  (i)  Are 
externally  managed  and  do  not  directly 
einplov  executives;  (ii)  do  not  by  their 
nature  have  employees;  or  (iii)  have 
executive  compensation  policy  .set  by  a 
body  other  than  the  hoard.""  In  light  of 
o  these  structural  reasons  why  these 
if  categories  of  issuers  generally  do  not 
have  compensation  committees,  the 
Exchange  believes  that  it  w'ould  he  a 
significant  and  unnet:essarily 
burdensome  alteration  in  their 
governance  structures  to  reipiire  them  to 
IE  coinplv  with  the  proposed  new' 

reiiuirements  and  that  it  is  appropriate 
to  grant  them  an  exemption."' 

bv  all  listud  uunipanios  In  coiuiaMisaliun 
(:()miniltiH!S,  inchuliiis  I'V  Sinallur  Ktiporlinf; 

“  (;(,nu.anius.  supra  luxi  aw-....n,.any.ns  m.lu  24. 
As  .Sinallui-  Rupurting  ('.oiupanius  will  not  Du 
n-iiuii-ud  lo  uoinplv  with  Ibu  (-.onsuluralmn  ol 
Ml  uuUain  indupundunuu  lautors  wbun  sului.ting  an 

advisor,  tboir  uharlors  will  not  bo  rotpurod  lo  rolU.i.t 
this  provision. 

Sri!  Nolioo,  sajirii  nolo  3. 

'i''.Soc  ill  In  addition,  snob  oxoinpl  ooinpanios 
would  also  Iboroby  bo  oxoinpl  from  Ibo  onbaiu.od 
indopondonoo  nxpiiroinonls  lor  oomponsalion 
ooininilloo  (.omiiosilion  dosoribod  in  proposod 
al.  .Sootion  3l)3A.02  of  iho  Manual. 

!>‘>Srr  Soolion  3113A.00  ol  ibo  Manual, 
uch  Nolioo.  supra  nolo  3. 

,.,1  <!‘Srriil. 


(Concerning  foreign  private  issuers.'’- 
NYSE’s  current  rules  in  Section  3()3A.ll 
of  the  Manual  permit  any  such  issuer  to 
follow'  its  home  country  practice  in  lieu 

of  many  of  NYSE’s  corporate 

governance  listing  standards,  including 
"he  Exchange’s  compensation-related 
listing  rules.  Section  3()3A.()()  of  the 
Manual  currentlv  jirovides  that  listed 
companies  that  are  foreign  private 
issuers  are  permittecl  to  follow'  home 
country  ])ractice  in  lieu  of  the 
provisions  ol  Section  3()3A,  hut  this 
allowance  is  granted  on  condition  that 
the  issuer  di.scloses  in  its  annual  report 
filed  w'ith  the  (Commission  any 
siunifit:ant  ways  in  w'hich  its  corporate 
<>("vernant;e  practices  differ  from  tho.se 
follow'ed  hv  domestic  companies  under 
NYSE  listing  standards.""  NYSE 
propo.ses  that  this  allowance  continue  to 
ap])ly.  generally,  to  the  Exchange  s 
compensation  committee  rules  as 
revised  hv  the  instant  proposal  on  the 
same  condition,  namely  that  the  is.suer 
discloses  any  significant  w-ays  m  whidi 
its  corporate  governance  practices  differ 
from  those  follow-ed  by  domestic 
companies  under  NYSE  listing 
standards  in  its  annual  report."-*  N\  SE 
does  not  jiroiiose  to  add  any  additional 
requirements  to  this  disclosure 
recpiirement  apiilicahle  to  foreign 
private  issuers,  and  argues  that  an 
additional  statement  as  to  why  fly* 
companv  does  not  conqily  w'ould  likely 
simply  he  that  the  foreign  iirivate  issuer 
e  was  not  required  to  do  so  by  home 
country  law'.'’-'’ 


Transition  to  the  New  Rules  for 
(Comjianies  Listed  as  of  the  Effec.tive 
Date 

The  projiosed  rule  change  jirovide.sj^ 
that  certain  of  the  new-  recjuireinents  for 
listed  coinjiaiiies  w'ill  he  effective  on 
Julv  1, 2013  and  others  w'ill  be  effective 
after  that  date.""  Specifically.  NYSE 
jirojioses  to  amend  Section  303A.00  to 

'•nindur  NYSR's  listing  rules,  •loreign  pnv:il(! 
issuer"  lias  the  same  meaning  and  is  delmed  m 
a,:«.r.lanee  with  ibe  .SKC  s  .lelinition  ol  loreign 
Iirivate  issuer  sel  out  in  Rule  3b-4((:)  ( 17  (.1  R 
240.3b-4).  Srr  .Section  103.1)1)  ol  Ibe  Manual. 

'■:i  Srr  .Section  3()3.\.  1 1  of  Ibe  Manual.  II  a  loreign 
private  issuer  is  not  required  to  lile  its  annual 
report  with  the  (;onimissioii  on  l-orm  20-1- .  U  may 
cillier  make  this  disclosure  in  another  aiimial  repoit 
tiled  with  Ibe  ('.ommission  or  make  Ibis  disclosure 
available  on  or  Ibrougli  its  Web  site. 

Srr  Notice,  supra  note  3. 

'.r.  .See  ill.:  see  also  Ciommeiitary  lo  Section 
:U)3A.1 1  ol  the  Manual. 

During  the  transition  periods  described  bereiii. 
existing  comiiensalion  commitlee  independence 
standards  would  continue  lo  apply  pending  the 
1,-ansition  to  the  new  independence  standards.  1  be 
l-xi-ham-e  believes  that  its  iirior  use  ol  a  similai 
transition  period  was  satislactory  and  that  it  is 
reasonable  to  follow  the  same  apiiroach  in 
i  onnection  with  the  proposed  changes  to  the 
compensation  commillee  independence  standards. 


provido  transition  pnriods  hv  which 
listed  CO, npanios  would  l)e  ixuiiniod  to 
(:oniply  with  the  now  Section 
:«):iA.()2(a)(ii)  compensation  committee 
(tirector  independence  standards. 
Ihirsuant  to  the  proposal,  listed 
companio.s  woidd  have  until  the  earlier 
ol  their  first  animal  meetine  alter 
laiuiarv  l.'i.  2014.  or  October  31. 2014. 
to  comply  with  the  new  standards  for 
(•omjiensation  committee  director 
independence.  Kxistinj.  compen.sation 
(.ommittee  independence  standards 
would  continue  to  apply  pending  the 
transition  to  the  new  independence 
standards.  NYSE  propo.ses  that  all  other 
propo.sed  sections  of  the  proposal  would 
liei.ome  effective  on  July  1. 2013  for 
jnirpo.ses  of  compliance  hv  currently 
listed  issuers  that  are  not  otherwise' 
exempted.  On  July  1. 2013.  such  i.ssners 
will  he  recpiired  to  comjdv  with  the 
provisions  relating  to  the  authority  of  a 
(  omjien.sation  committee  to  retain 
eomjiensation  consultants,  legal 
coiin.sel.  and  other  compen.sarion 
ai  visers;  the  authority  to  fund  such 
adyi.sers;  and  the  responsihility  of  the 
eommittee  to  consider  indejiendence 
tactors  before  .selecting  or  receiving 
advice  from  such  advi.sers.'^^ 

(5.  Compliance  Schedules;  fPO.s- 
Companies  that  Lo.se  their  Exemptions; 
Coinpanies  1  ransferring  from  Other 
Markets 

SE  s  existing  rules  ])ermit  (;ertain 
companies  listing  on  the  Ex(;hange  to 
phase-in  compliance  with  all  of  the 
Exchange  s  appli(;ahle  indej)enden(;e 
re(|uirenients  for  comj,en.sation 
(-•ommittees  after  the  date  that  the 
socurities  first  trade  on 

N'l  NY.SE  l„  pmsmoils 

(.urrent compliance  jieriods  for  tho.se 
(-•ategories  of  issuers  with  respect  to  the 
enhan(;ed  indej,endence  standard  for 
(lire(;tor.s  .serving  on  the  compensation 
committee,  which  means  that 
companies  listing  in  conjunction  with 
tlieir  initial  public  offering.s,'’-' 
companies  listing  in  connection  with  a 
spin-off  or  (;arve-oiit.  companies  li.stin<> 
iijion  emergen(;e  from  hankrujitcv.  amf 
comjianies  that  cease  to  (pialify  as  a  i 
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not, Hi  NV.SI-;  .|r„.„lv  r.H|uin>s  tim,  il 

.1  <.i)iii|..(nsiiti(in  consiilliiiil  is  to  assist  in  the 
•^valualu.n  „l  ,linH;l„r.  CIX)  axactiliva  „llic,.r 
^om|.,H,sali(in.  Ili„  conipi.iisalion  coininilloo  c  harier 
..ulcl  «.ve  lhal  c;,..n,niUee  .sc.le  acthcri.  v  Ic,  relail; 
•111  IcMiiimalc!  Ihc!  eonsiiltino  linn,  inclnclinu  .snle 
■'"llxinly  1(1  approve;  llic!  ririn's  Iches  and  o||„^r 
lolfMition  t(!niis. 

.SV-e  .Section  atiaA.OO  ol  the  Manual 
K.oinpliancc!  Dalcxs). 

olhe^U  ol  .Section  aoaA 

"llu  r  than  .Sections  atl.lA.Ofi  and  ;«),aA  12(l)|  i 

company  is  considered  to  he  lislinj.  in  conjiniclion 
»i  h  an  initial  public  ollerine  ii.  inimediatelv  prior 
to  li.stins  it  d,„,s  not  have  a  class  ol  coniinon  slock 
re{>isl(!n!d  under  the  Act. 


controlled  c:ompany  would  continue  to 
he  entitled  to  a  transition  |)eriod  under 
winch  the  (;onipiinv  must  have;  At  hsist 
one  independent  memher  that  meets  tiie 
enhanced  standards  (coiu.erning  fees 
received  by  memhers  and  their 
affiliations)  on  its  coiiijien.sation 
committee  hv  the  li.sting  date;  at  lea.st  a 
ina)ority  of  indejiendent  memhers  that 
meet  the  enhaiu.ed  standards  on  the 
compensation  (.ommiltee  within  90  days 
ol  the  listing  date;  and  a  fully 
indejiendenl  comjjensation  committee 
where  .ill  memhers  meet  the  enhanced 

daU*  "*  **’‘'  li^lhig 

I  f'^'npmiies  that  cea.se  to  (pialify  as 

oreign  jirivate  i.ssuers  would  continue 
o  liave  a  transition  period  under  which 
they  mu.sf  have  a  fully  independent 
comjien.sation  committee  where  all 
memhers  meet  the  enhan(;ed  stamhirds 
within  .six  months  of  that  determination 
(.ompanie^s  listing  upon  transfer  from 
another  market  would  have  one  year 
from  the  li.sting  date  to  .sali.sfy  aU  the 
ie(]uirement.s  of  Set;! ion  303 A  to  the 
extent  the  national  .securities  exi.hange 
on  which  they  were  listed  did  not  have 
till!  same  requirement. 

For  a  company  that  was.  hut  has 
ceased  to  he.  a  Smaller  Reporting 
f,omi,anv.  the  propo.sed  rule  change,  as 
modified  by  Amendinent  No.  3. 
establishes  a  compliance  .schediile  based 
on  certain  dates  relating  to  the 
company’.s  change  in  statics. 7'*  Pursuant 

n  Role  121,-2  under  the  Act.  a  company 

tests  Its  status  as  a  Smaller  Reporting  ' 
Company  on  an  annual  basis  as  of  the 
last  business  day  of  h.s  must  recently 
completed  .se(;ond  fi.scal  cpiarter  (the 
Smaller  Rejiorting  Conijianv 
Determination  Date”).  A  (;om,,anv  with 
a  public  float  of  S?.-,  million  or  more  as 
ol  the  Smaller  Reporting  Company 
Determination  Date  will  cease  to  he  a 

.Smaller  Reporting  Coinjianv  as  of  the 
Higinning  of  the  fi.s(;al  year  following  ' 
he  Smaller  Reporting  Qinijianv 
Determination  Date.  Under  NYSE’s  1 

proposal,  the  day  of  this  change  in  | 


status  is  the  beginning  of  the 
compliamie  ])eriod  (“Start  Date”).7i 
By  SIX  iiumths  from  the  Start  Date,  the 
comjiany  will  he  required  to  comply 
with  Se(;tion  3()3A.O.'5(c)(iv)  of  the  ‘ 
Manual,  which  sets  forth  the  iirovision 
(le.scrihed  above  rtdating  to  the 
ie(|uirement  that  the  committee 
considitr  indepemleiH;e  fa(;tor.s  before 
siuecting  comjien.sation  advi.sers.^^  Six 
months  from  the  Start  Date,  the 
comjiany  will  begin  to  comjilv  with  the 
additional  requirements  in  Section 
303A.()2(ii)  regarding  mi'inher 
indejiendence  on  the  comjiensation 
committee.  Under  the  jirojiosid.  as 
amended  a  comjiany  that  has  (;ea.sed  to 
1)0  a  Sma  ler  Rejiorting  Comjiaiiv  will  he 
permitted  to  jiha.se  in  its  comjiliance 
witli  the  enhanced  indejiendence 
reijuirements  for  comjien.sation 
taimmittee  memhers  (relating  to 
comjien.satory  fees  and  affiliation)  as 
follows;  (i)  One  memher  must  .siitisfy  the 
requirements  by  six  months  from  the 
Start  Date;  (ii)  a  majority  of  memhers 
inii.st  .satisfy  the  requirements  hv  nine 
months  from  the  Start  Date;  ami  (iii)  all 
members  must  .satisfy  the  recjiiirements 
liy  one  year  from  the  Start  Date.^  i 


l),t,.S  '  '"'i'  (Ecinpliiiii,:,.. 

I). K.s)  ,i.s  .,i,„„„|o,|.  |„  th,,  p,, I  ,„.if.i„;,|lv 

•SuIiiiii||,h|.  Ill,,  cc.lliplii,,!,:,,  sell,,, bile  wci.s  to  ivcpiiic 
(•oiiipbancc,  with  tin,  ,!nliim,:,„|  .slaiulanl.s  lor 
•lire, dor  iiiclcpcul,,!,,;,,  .six  iiionibs  all,,,  ||,„ 

•  aiinpany  ,,„as„s  to  b„  a  .Siiiall„r  Koporliii,. 
Emiipany.  but  i,„„„„|ial„  ,:o,„p|ia,„:„  uill,  all  o||„t 

atpiiioiiionis.  In  Aiii„ii,liii„ii|  No.  a.  NY.SIJ  stales 
bat  ivliil,.  111,,  revise, I  eoinpli;,,,,;,,  sdiediile  is 
•bllen, 111  Iron,  wlial  il  oriKinallv  propo.s,,,!.  the 
j»i„„„l„<|  version  will  allow  eonipanies  siillidenl 
bine  to  a,l|„sl  to  ||,„  ,liH,„„n,:„s.  as  nianv 
companies  will  likely  not  l„„:o,„„  aware  ol  ||,„ir 

•  .naiiKi,  111  status  iinlil  sif-nibcanllv  alter  the 

;  •Elomul  woul,l  ll„„-el,„„  not  utilize 

.  bansilion  perio,|  as  originally  propo.se,|  m  hri,,.. 
Ibdiiselves  into  coinpliance  with  II,,,  „nlianc,'(l  " 
re,|i,,,,,,,,„„l.s.  a,„l  that  su,:l,  eonipanies  woul,!  have 

'’'’‘•"'"'"S  coinplianl  williin 
111,  bansilion  per„„l  as  originally  propo.sed. 


III.  CJomments  on  the  Pioposed  Rule 
(.hange  and  NYSE’s  Response 

As  staled  jireviously.  the  Commi.ssion 
leceived  a  tot;il  of  seven  comment 
letters  on  the  NYSE  jirojio.sal.^-i  and  one 
P'oposal  hv 

N’t  SE  Arca.7--  f  he  Uommission  is 
treating  the  comment  letter  .suhmitted 
on  the  NYSE  An;a  filing,  for  which  a 

c  N^  SE  filing,  as  also  being  ajiiilicahle 

MYW  NYSE  and  ' 

N^  SE  Area  filings  addre.ss  the  .same 
.siihstantive  issues.  NYSE  Euronext.  Inc., 
on  behalf  of  NYSE,  resjionds  to  the.se 
comment  letters  for  the  NYSE 
jiropo.sal.)’*) 

Thr(!e  commenters  (.'xjiressed  gmieral 
supjmrt  for  the  j,rojK,.sal.  although  two 
believed  that  it  needed  to  he  amended 
Detore  being  aj,j, roved. ~7  Some 


.SV,„  Ainondincnl  No.  .'i.  siijira  not,,  a 

a,l,lili,,n.  this  will  r,,,p,ir,.  Ill,,  oompanv  to 

iipdal,,  il.s  (.liarinr  to  r„ri<,d  ihi.s  additional 
in.sponsi hilit  v  ol  Ibo  coinpon.salioi,  connnill,,,,.  Srr 
.S,„.lion  .llUA.O.Sddldi)  otlh,;  Manual. 

During  111,,  ooinplian,;,,  s,:h,„lul„.  a  oonipanv 

"dl  1),.  ,,,(|uir„d  loconlinuulocoinplv  Willi  ||„. 

1  iild.s  proviously  applicald,,  toil, 

.SV,„  siiimi  nolo  .S. 

S(‘<!  id. 

.S'„„  not,,  (i. 

”.SV,c  A„i„ripri.s„  l,,„|„r.  wliiol,  support,,,!  Il„. 
proposal  but  ,„|i„v,„|  that  oorlain  aspuds  ,v,„v  not 
suibcionlly  dinar  Slid,  that  ||,„  propiL.I  ,„„„l,„|  J 
b,^ani„„(l„d  to  providn  addition;, |  darilv;  ICI  LdInr 
Miidi  urgnd  approval  ol  tlin  proposal;  and 
(.orporalo  .Sncrnlarins  l.„||„r.  ,v|,id,  gnnnrally 

C()Mliiiii„(l 
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coinnienters  supported  specific 
provisions  of  the  pro])osal,^“  some 
opposed  specific  provisions,^’'  and  some 
sought  clarification  of  certain  as])ects  of 
tlie  j)roposal.""  Some  commenters 
Ixdieved  that  tlie  pro])osal  fell  short  of 
meeting  the  recinirements  of  Rule  KKi- 
1  and  h(!li(!ved  that  it  should  have  heen 
more  stringent.'"  These  and  other 
comments,  as  well  as  NYSE’s  res])onses 
to  some  of  the  comments  that  raised 
issues  with  the  pn)i)osal.  are 
summarized  hcdow. 

A.  Definition  of  Independence 

1.  tionsideration  of  Dir(!ctor 
(iom])ensation 

Three  commenters  believed  that  the 
proj)o.sal  falls  short  of  the  requirements 
of  Rule  lOC-l,  whic:h,  in  their  view, 
nujuires  that  fees  paid  to  a  director  for 
servic;e  on  the  company’s  hoard  also  h(; 
considered."^  Two  of  tliese  commenters, 
after  noting  that  the  proj)o.sal  did  not 
recjuire  hoards  of  directors  to  also 
consider  the  comjjen.sation  paid  to  the 
directors  for  their  service  on  the  hoard 
in  determining  the  inde])endence  of 
directors  .serving  on  the  com])ensation 
committee,  argued  that  the  pro])o.sal 
falls  short  of  the  re(]nirements  of  Rule 
1()(’-1,  which,  in  their  view,  recpdres 
that  fees  ])aid  to  a  director  for  service  on 
the  conqjanv’s  hoard  also  he 
considered.""  The  other  commenter 
argued  that  the  language  of  Section  lOfi 
of  the  Act  itself,  as  well  as  its  legislative 
history,  indicates  Congress’s  intent  that 
such  fees  he  considered.'"  These 
commenters  believed  that  compensation 
for  hoard  service  can  result  in  "the 
im])airmont  of  indejiendence  as  a  result 
of  excessive  fees,’’"'*  hecau.se  “|hligh 
director  fees  relative  to  other  sources  of 
income  can  compromi.se  director 
objectivity,’’"'’  and  “Ihjighly  paid 
directors  also  may  he  more  incdined  to 
ajjprove  large  executive  pay 


supporlod  tin:  |>r(jp().sal.  lull  hiditjvod  lluit  corlain  ol 
its  as|)i!(:ts  wore  imnocossarily  l)iirdi!ns«ino  iir  not 
sulliciontlv  clear  such  that  tin;  proposal  needed  to 
1)(!  amended  lielore  l)ein<>  approviui  hv  the 
(toinini.ssion. 

drown  Letter,  (ill  Letter,  and  ICI  L(St(!r. 

™Si;(;  AI'’L-(;i()  Letter,  drown  i.e^tter.  and  Wilson 
.Sonsini  L(!tter.  .See  oAso  (ill  Liittiir.  whicli  stated  that 
it  l)elieved  tliat  siuicil'ic  aspects  of  tlie  NY.SE  Area 
proposal  were  lackin{>. 

""  .See  Aineriprise  Letter  and  Corporate 
.Secretaries  Letter. 

.See  AI’L-CK)  Letter,  drown  Letter.  ClI  Letter, 
and  'I’eanisters  Letter. 

.See  Ifrown  Letter.  /\FL-C1()  Letter,  and 
Teainsters  Letter. 

"■*  .See  AFl.-C.K)  Letter  ami  Teainsters  Letter, 
noting  that  Rule  U)C-1  reciuires  the  exchanges  to 
consider  a  director's  "source  of  coin|)ensation."  and 
arguing  that  this  phrase  includes  direi'.tor  fees. 

.See  drown  Letter. 

Id. 

.See  AFL-CIO  Letter  and  Teainsters  Letter. 


packago.s.”  Ouc  of  those  commontors 
Ijoliovod  that  the  nujuiromont  of  Section 
lOC  of  the  Act  and  Rule  lOC-l  to 
consider  the  source  of  conqjensation  of 
a  director  goes  further,  and  applies  to  all 
tyjjes  of  compensation  that  a  director 
may  receive,  including  com])ensation 
ptiid  by  ;my  person,  including  non- 
issuers."" 

In  its  resjionse  to  comments,  NYSE 
stated  that,  as  all  non-management 
directors  of  a  listed  com])any  are  eligible 
to  receive  the  same  fees  for  service  as  a 
director  or  hoard  committee  member, 
NYSE  does  not  believe  that  it  is  likely 
that  director  com])en.salion  would  he  a 
relevant  consideration  for  c:ompensation 
committee  indejjendence.""  NYSE  noted 
that,  howiiver,  the  proposed  rules 
reepure  the  hoard  to  consider  all 
relevant  factors  in  making  compensation 
committee  indejjendence 
determinations.""  Therefore,  NYSE 
believes  that,  to  the  extent  that 
excessive  hoard  compensation  might 
affect  a  director’s  independence,  the 
jiroposed  rules  would  require  the  hoard 
to  consider  that  factor  in  its 
determination."' 

2.  Fer.soual  or  Ihisiness  Relationshi|)s 
Between  Directors  and  Officers 

Some  commenters  believed  that  the 
proposed  rules  should  explicitly  reepure 
the  hoard  of  a  listed  couqiany,  when 
considering  affiliations  of  a  director  in 
determining  eligibility  for  compen.satiou 
committee  memhershi]),  to  consider 
personal  or  business  relationships 
lietween  the  diree;tor  and  the  conqjanv’s 
(ixeculive  officers."^  As  exj)re.ssed  by 
two  oflhe.se  cemnnenters.  “too  many 
cor|)orate  directors  have  significant 
personal,  financial  or  business  ties  to 
th(i  senior  executives  that  they  are 
res])on.sihle  for  compen.sating.’’"" 

Some  commenters  believed  that 
related  jiarty  tran,sactions  shoidd 
ex])licitly  he  included  as  a  relevant 
factor  in  determining  independence  for 
memhcirs  of  comjjen.sation 
committees. The  additional 
requirements  suggestiid  by  commemters 
also  included,  for  example, 
di,s(pialification  of  a  director  from 
membership  on  the  comjjensation 
committee  if  an  immediate  family 
member  of  the  director  received 
compensation  in  exce.ss  of  .$120, 000  a 
year  from  the  couqjany  ev(;n  if  that 


Id. 

'"'Sea  lirown  Liilli!i'. 

""Saa  NY.SF  Rcspoiisu  Lulltir. 

""  Saa  id. 

Saa  id. 

AF1,-(1()  Lultiir.  Hniwn  Lullur,  (11  I.uttur. 
iiiul  TiiiimsUiis  Lullor. 

’’■'AF'L-dO  and  Tnamsinrs  Lntinr. 

Saa  AFL-CK)  Lnllor  and  Tnainslors  Liillur. 


family  memhm’  was  not  an  (ixecutive 
officer  of  the  company;"'’  or  if  the 
director  has,  or  in  the  j)a.st  five  v(!ars  has 
had,  a  p(;rsonal  contract  with  the 
c.omj)auy,  with  an  excicutive  offic(!r  of 
the  comj)anv,  or  with  any  affdiate  of  the 
company."" 

One  commenter  acknowledged  that 
the  pro])osal  would  reepure 
consideration  of  all  factors  sp(;cifically 
relevant  to  diitermining  whether  a 
director  has  a  relationshij)  which  is 
material  to  that  dircictor’s  ahilitv  to  he 
independent  from  management,  hut 
argued  that  such  nxiuirement  is  not 
sufficient  to  (msure  that  hoards  weigh 
personal  or  business  relationships 
l)etween  directors  and  executive 
officers."'  In  siqiporl,  the  commenter 
argued  that:  (1)  Such  relationships  were 
not  technically  with  the  ‘‘li.st(ul 
company’’  and  therefore  woidd  at  least 
create  confusion  as  to  whether  it  should 
he  considered:  (2)  the  omission  of  an 
(jxplicit  reference  to  this  relationship 
was  inconsistent  with  otluir  ap])roache.s 
taken  in  the  proposal  that  made 
reference  to  certain  other  relationships; 
and  (3)  legislative  history  makes  it  clear 
that  (iongrtjss  expected  tluLse 
relationships  to  he  explicitlv  considered 
in  determining  dircictor  indenendence."" 

In  response.  NYSE  noted  tliat  the 
existing  independcaice  standards  of 
NYSE  recpiire  the  hoard  to  make  an 
affirmative  determination  that  there  is 
no  material  relationshij)  between  the 
director  and  the  com|)any  which  would 
affect  the  director’s  inde])endence."" 
NYSE  further  stated  that  commentary  to 
Section  303A.()2(a)  explicitly  notes  with 
re.s])ect  to  the  hoard’s  affirmative 
determination  of  a  director’s 
indej)endence  that  the  concern  is 
indej)endence  from  management,  and 
NYSE  MKT  EEC  and  NYSE  Area  have 
always  interj)reted  their  resjiective 
director  indej)en(lence  requirements  in 


Saa  AFL-CIO  l,(!lli!r  and  Tnainslors  l.oltor. 
NY.SITs  dolinition  of  Indopondont  Dirootor  alroadv 
di.s(|ualifios  a  diroclor  from  momliorshii)  on  tho 
componsation  committoo  if  an  iminodiato  fainilv 
inomlior  of  tho  diroclor  rocoivos  in  oxcoss  of 
.S12(). ()()()  from  llio  companv  or  was  an  oxocniivo 
officor  of  Iho  companv. 

.S’oo  CM  Oillor.  Tho  comnionlor  acknowlodgod. 
howovor.  dial  oxi.sling  diriHlor  ro(|iiironionls 
iniplicilly  ro(|iiiro  lliis  considoralion.  hul  similarly 
roconiniondod  dial  llio  imporlanco  of  llio  faclor 
riHiuiros  il  ho  oxplicil  in  Iho  NY.SF  Area's  proposal. 
Oiilsido  Iho  scopo  of  lliis  proposal.  Iho  comnionlor 
also  snggoslod  N^'.Sf;  Area  coiisidor.  al  sonio  fiiliiro 
dale,  dovolopinga  nioro  coniprohonsivo  and  rohnsi 
dofinilion  of  indopondoni  diroclors  dial  could  ho 
applic:ahlo  lo  all  hoard  comniilloos  and  providod  a 
proposod  dotinilion  for  Nl'.Si:  .Area's  lainsidoralion. 
As  nolod  ahovo.  Iho  coninioni  lollor  rotors 
spocifically  lo  NYSF  Area,  hnl  apjilios  o(|nally  lo 
Iho  NA'SF  proposal. 

Saa  lirown  Lollor. 

””  Sai‘  id. 

””  Saa  NY.SF:  Rosjioiiso  Lollor. 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  |anuary  22,  2013 / Notices 


4577 


the  .same  way.'""  (Consequently.  NYSE 
stated  tliat  it  did  not  believe  that  any 
turlher  clarification  of  this  recjninanent 
is  neces.sarv."" 

As  to  a  requirement  to  consider 
related  j)artv  transactions,  NYSE 
respoiuled  that  it  believes  that  this  is 
imnec.essary  as  the  existing  director 
inde|)endence  standards  re(|nire  hoards 
to  consider  all  material  factors  relevant 
to  an  independence  determination,  as 
do  the  sjKicific  compensation  committee 
independence  requirements  of  the 
propo.sed  rules.'"- 

3.  Sufficiency  of  Single  Factor  and 
Additional  (Comments  on  Indej)endence 

Two  commenters  explicitly  .sought 
clarification  that  a  single  factor  can 
result  in  the  loss  of  independence.'"-*  In 
its  r(;sj)onse  letter.  NYSE  confiriiKul  that 
it  has  interj)reted  the  existing  general 
hoard  independence  .standards  as 
providing  that  a  single  relationship 
could  he  sufficiently  material  that  it 
would  render  a  director  non- 
independent.  NYSE  stated  it  was  not 
aware  that  there  has  been  any  confusion 
with  re.sj)ecl  to  this  interpretation.'"-' 
(Consecpiently,  NYSIi  did  not  believe  it 
is  necessary  to  include  in  the  propo.sed 
rules  a  statement  that  a  single  factor 
may  he  sufficiently  material  to  nnider  a 
director  non-indej)endent,  as  this  is 
chiarlv  the  intention  of  the  rules  as 
drafted. 

Some  of  the  above  commenters 
expressed  the  belief,  in  general,  that  the 
definition  of  an  indei)endent  dircictor 
should  he  more  narrowly  drawn,  that 
the  bright-line  te.sts  of  independence 
should  he  strengthened,  and  that  the 
standards  of  independence  should  he 
uniform  for  all  committees  nuiniring 
indej)endent  dinictors. '"" 

One  commenter  believed  that  the 
nujuirement  that  the  hoard  "must 
consider  all  factors  specifically  relevant 
to  determining  whether  a  director  has  a 
relationshij)  to  the  listed  company 
which  is  material  to  that  director’s 
ability  to  he  independent  from 
management  in  connection  with  the 
duties  of  a  compensation  committe(! 
member’’  was  vague  and  unnecessary  in 
light  of  the  comj)rehensive  factors 
already  nHpiinul.'''^  In  responding  to 
this  commenter.  NYSE  disagreed,  noting 
that  tlu!  requirement  to  consider  all 
material  relationships,  not  jn.st  those 


.Sec  id. 

""  Soo  id. 

Sfi>  id. 

"’■*.S’c<-.\KL-(;i()  l.((lliii-  iiiul  TiNimsIcirs  l.iilliir. 
NY.SI-;  K(!sp<)ns(! 

Soi‘  id. 

"‘‘•.ScrC.ll  l,<!lt«!i'.  .M-'l.-dlO  l.(!ll(!r.  <111(1  'l'(!<iiiist(!rs 
l.iillor. 

"’^.SVfdOirporato  .Sacrcliiriii.s  l.(!lU!|-. 


enumerated,  was  essential,  as  it  is 
impossible  to  foresee  all  relationships 
that  may  he  material.""* 

/i.  (jompfuisai ion  Advisor  Indopondonco 
Fnctors 

The  (Commission  received  letters  from 
four  commenters  relating  to  the 
provision  of  the  jiroposed  rule  change 
that  recpiires  a  comi)en.sation  committee 
to  take  into  consideration  the  factors  set 
forth  in  the  propo.sal  in  the  selection  of 
a  compensation  consultant,  legal 
counsel,  or  other  advi.ser  to  the 
committee. '"" 


1.  Additional  Factors  for  (Consideration 

One  commenter  generally  siqiported 
the  proposal’s  recjiiirement  that  a  hoard 
consider  six  indejicmdence  factors 
before  engaging  an  advi.ser,  hut  believed 
that  at  least  one  additional  factor  shoidd 
he  considered:  "whether  the 
compensation  c:ommittee  consultants, 
legal  counsel  or  other  advi.sers  recpiire 
that  their  clients  contractually  agree  to 
indemnify  or  limit  their  liability.’’  * '" 
The  commenter  believed  that  such 
contractual  i)rovi.sions.  which  the 
commenter  indicated  have  become 
standard  practice  for  many  consultants, 
"raise!  conllict  of  intenist  red  flags"  that 
every  com])en.sation  committee!  she)idel 
e:e)nsiele!r  in  ele!te!rmining  the 
ineie])e!nele!ne:e  e)f  the  ce)nsnltant. ' ' ' 

In  re!.spe)n.se!,  NY.SE  stiitexl  that  it  eliel 
ne)t  he!lieve!  that  this  is  an  appre)])riate! 
adelitie)!!  heuianse!  :i  r(!latie)n.ship  weenie! 
affe!e:t  an  .eelviser’s  inele!jje!nele!ne:e!  from 
manageanent  eenly  if  it  gave  rise  to  a 
e:e)ncern  that  it  woidel  snhjeuit  the 
aelvi.se!!'  te)  influence  by  management.' 

It  was  ne)t  apparenit  te)  NY.SIC  why  the 
e!xi.stene:e!  of  contrae:tnal  inele!mnifie;ation 
and  limitation  of  liability  jereevisieens 
we)ulel  snhj(!e:t  an  aelvi.ser  te)  any 
influence  by  management  and. 
thereefore.  it  is  neet  cleeir  how  they  eire 
relevant  to  an  ineleepenelene:)! 
eleteerminatieen."  *  NYSE  expreessexl  nee 
view  e)n  the  elesirahility  of  .sne:h 
agreements."-* 

2.  Neen-lnelepenelent  (Ceen.sultants 

One  e:ommente!r  snggesteul  that, 
althe)ugh  the  pe)rtie)n  of  the  j)re)])osal 
whie:h  re!late.s  te)  the  e;ompe!n.satie)n 
e:e)nnnitte!e!’.s  n.se  e)f  a  e;e)mpe!ns:itie)n 
e;e)n.snlt;mt  was  the)ughtfnlly  elrafteel  anel 


'"".S’(.‘(;  NY.S1-;  Response  l.(!ll(!r. 

S(}t}  Ameripri.sc!  l.iSler.  Wilson  .Sonsini  l,((llei-. 
CM  l.(!ller.  iind  Corporale  .S(!(:i(!liiries  l.iMIcir. 

'  .S’(!(?  CM  l.elt(!r.  As  noted  iiliove.  tin!  connnent 

l(!tl(ri-  reliiis  spiieilieiillv  lo  NY.SR  Ai'cii.  lint  iipplies 
(!(|niillv  to  tli(!  NY.Sl-:  proposid. 

' ' '  .S'(?(?  Cll  l.(!tter. 

'  .S'(!(?  NY.Sli  R(!.spons(!  l,ettei'. 

' ' '  Sar  id. 

'  '•>  Sar  id. 


ae:e:nriitely  r)!fle!e:t.s  the  suhstance  t)f  Rule 
1()(C-1.  the!!')!  was  a  ])e).s.sil)ility  that  a 
reiaele!!'  may  not  ])re)pe!rly  inte!ri)re!t  the 
inteneletel  mexming  e)f  ])rt)po.se!ti  St:e:tie)n 
3()3A.().')(e’.)  e)f  the  Manual  e;e)ne;e!rning 
the  u.se  e)f  e:om])e!n,sation  e;e)nsultants, 
le!g;tl  e:e)un.se!l  ;inel  aelvisers  that  art!  ne)t 
inelt!pt!ntlt!nt. F’ir.st,  the  t:e)mme!nte!r 
.suggt!stt!el  the  use  e)f  the  example 
"intle!i)t!nelt!nt  lt!gal  e:e)un.se!l’’  might  ht! 
rexttl  tt)  rtitjuirt!  the  t;t)mpen.s;ition 
t;t)mmittet!  tt)  only  use  inelepenelent 
lt!gal  t;t)unse!l.  when  Rule  1()(C-1  we)ultl 
t)the!rwise!  permit  a  t:t)mpe!n.satit)n 
e:t)nnnitte!t!  to  re!e:t!ive  aeivit;e!  from  ne)n- 
inelepenelent  counsel,  such  as  in-he)u.se 
t;ounsel  e)r  t)ut.sitle  t:oun.st!l  retaineul  by 
management.' '"  Se!e:ontl,  the  t:oinme!ntt!r 
suggeesteel  that  the  ])re)pe).sal  t:ould  he! 
revisetl  to  emphasize  that  a 
t:t)m])e!n.satit)n  t:onnnitte!e!  is  not 
rt!.spt)n.sil)lt!  ft)r  atlvi.sers  retaineel  by 
management  or  other  ])artit!.s.'  Third, 
the  commenter  suggesteel  that  the 
.st!t;tit)n  atltlressing  the  funeling  t)f 
e:on.sult!int.s  shteulel  ht!  revistHl  te)  iniike 
cltxir  that:  (a)  Retainexl  legal  e:e)uns)!l 
need  not  he  intlt!])e!ndent:  anel  (h) 
e!xpt!n.st!s  of  an  aelvi.ser,  in  atiditie)n  tt)  its 
t:t)mpt!nsatie)n.  woultl  also  he  pre)vielt!d 
Ibr  by  the  i.ssiit!!  . '  Ft)urth,  the 
ce)nnnt!nter  suggeesteel  th.it  the  pre)])t).s<il 
he!  chirifietl  tt)  reepiirt!  a  t:e)mpe!n.satie)n 
t:e)nnnittt!t!  tt)  tiike  into  iie:ct)unt  the 
inelt!pt!ndt!nt:t!  rt!tiuirt!int!nts  t)nly  wht!n 
selee.ting  a  e:t)n.sultant  lt)r  matters  relateel 
tt)  e!xt!t:utive  ce)mpt!n.satit)n,  rather  than 
ft)!'  t:onsultant.s  .seleu'.ttul  to  assi.st  with 
any  t)the!r  rt!S])t)nsil)ilitie:.s  the  t:e)nnnittt!t! 
may  have  in  aelelition  to  t!Xt!t:utive 
t:t)mpe!nsatie)n.  *  In  res])t)nst!,  NYSE 
nt)te!el  thiit  Amendment  Nt).  3  amended 
the!  ])re)j)e).st!tl  rule  te!xt  to  ])rt)vide!  that: 

(i)  Nt)thing  in  the  ])ropt)St!tl  rult!.s 
reujuires  a  e:om])ensation  ceen.sultant, 
legal  t:oun.sel  e)r  other  t:t)mj)t!n.sation 
aelvi.ser  to  he  indepemelent,  eenly  that  the 
t:ompe!n.sation  committee  t:t)nsitler  the 
enumerateel  indepentlent:e  fae:tors  before 
.selt!cting  a  e:t)m])e!n.satie)n  aelvi.ser;  anti 

(ii)  the  e:e)mpe!nsatie)n  t:onnnittt!e  may 
.sele!e:t  any  ce)mpen.sation  aelvi.ser  tht!y 
prt!ft!r  including  t)nt!S  that  are  not 
inelepenelent,  aftt!r  ct)n.sielt!ring  the  six 
intie!])t!nelt!ne:t!  iat:tt)rs  eeutlineel  in  the 
prope)st!el  rnltes.'^"  In  <itlelitit)n,  NYSE 
nt)tt!ti  that  Rule  lOCl-l  anel  the  SEC’s 
atle)])ting  relexise  reft!!'  e)nly  te) 
t:t)m])ensatie)n  eitlvisers  genta'allv 
witht)ut  e:arving  e)ut  compensatie)!! 
aelvisers  retaineel  by  the  e:e)m])en.sation 
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committee  with  r(!.sj)e(:t  to  matters  other 
than  executive  compensation.'-' 

One  commenter  believed  tlial  the 
propo.sed  rule  could  h(!  read  as  riujuiring 
a  com])ensalion  committee  to  consider 
the  independence  factors  set  forth  in 
Rule  IOC-1  when  selecting  any 
consultant  providing  advice  to  the 
compensation  committee,  including  anv 
outside  legal  couu.sel  that  might  i)rovide 
legal  advice  to  a  com])en.satiou 
committee.'--  The  commenter  argued 
that  outside  ksgal  couu.sel  often  |)rovides 
advice  to  compensation  committees  on 
matters  other  than  how  much  a 
c:ompanv  shoidd  pay  an  executive.'--' 
The  commenter  suggested  it  would  not 
1)1!  “necessary  or  a  good  use  of  nisources 
for  com])ensation  committees  to  review 
independence  factors  for  such  attorneys 
providing  advice  to  the  com|)ensation 
committee.”  The  commenter  stated 
that  no  other  rule  r(!()nires  a  hoard 
committee  to  consider  the 
independence  of  its  regidar  legal 
counsel,'--'’  and  noted  that,  while  it  mav. 
at  times,  he  a})])ropriate  for  a  hoard  or 
a  committee  to  consider  inde])endence 
factors,  such  a  consideration  should  not 
hi:  made  j)art  of  a  listing  standard  that 
singles  out  the  compen.sation 
committee."^"  The  commenter  suggested 
that  different  language  originally 
propo.sed  hy  'I’he  NvXSDAQ  Stock 
Market  LLC  reilected  a  more  halanced 
rule  that  only  reipured  the 
com])en.sation  committee  to  consider  the 
inde])endence  when  selecting 
inde])endent  legal  counsel,  not  every 
outside  attorney  that  ])rovide.s  advit:e  to 
the  compen.sation  committee.'-^ 

In  response,  NYSE  .stated  that  it 
believes  that  its  pro])o.sal  is  dictated  by 
Rule  l()(f-1,  which  excludes  only  in- 
house  legal  counsel  from  the 
reiiuirement  to  conduct  an 
independence  analysis  with  respect  to 
any  legal  counsel  consulted  by  the 
com])ensation  committee,  including  the 
company’s  regular  securities  or  tax 
counsel.'-"  NYSE  noted  that  the  Rule 
lOCi-l  Adopting  Relea.se  provides  that 


'  - 1  So(^  id. 

Wilson  .Sonsini  l.otliir. 
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“|t|he  exemption  of  in-house  counsel 
from  the  Independence  analysis  will  not 
affect  the  obligation  of  a  compensation 
committee  to  consider  the 
independence  of  outside  legal  couu.sel 
or  compensation  consultants  or  other 
advisers  retained  hy  management  or  hv 
the  issue)’.” 

Another  commenter,  while  generally 
supjiorting  the  pro])o.sal,  maintained 
that  the  I'eciuired  inde|)endence 
asse.ssment  will  he  “time-consuming 
and  hui’den.some”  due  to  the  scojie  of 
information  that  will  need  to  he 
gathered  in  order  to  conduct  the 
recjuired  indejieudence  asse.ssment.'"" 
'I'liis  commenter  believed  that 
uncertainty  over  the  scope  of  the 
reipiirement  could  have  a 
counterproductive  effect  of  discouiaging 
comjiensation  committees  from 
obtaining  the  advice  of  advisers  subject 
to  the  rule,  jiarticularly  iii  situations 
where  (juick  action  is  required  of  the 
compensation  committee,  and  further 
identified  a  number  of  specific  issues 
that  it  believed  the  Exchange  should 
iiddress  to  provide  greater  clarity 
legarding  tlie  standard.'"' 

In  respon.se,  NYSE  di.sagi’eed  with  the 
commenter,  arguing  that  it  was 
impo.ssihle  to  specifically  enumerate 
every  category  of  relationship  which 
might  he  material  to  a  compen.sation 
committee  adviser’s  indejieudence.'"" 
NYSE  believes  that  it  is  therefore 
neces.sarv  for  a  coiujiensation  committee 
to  conduct  a  more  flexible  analysis.'"" 
NYSE  believes  that  it  would  not  he 
(i|)])ro|)riate  for  it  to  identify  additional 
relevant  factors  in  the  rule,  as  it  would 
he  imj)o.s.sil)le  to  jiredict  every  category 
of  relationshij)  that  might  he  material.'"" 

C.  Oppoiiunilv  to  Caiio  Dofocts 

One  commenter  sujijiorted  the  rule 
|)rojK).sed  by  the  Exchange  to  jiermit 
issuers  a  jieriod  of  time,  under  sjiecified 
conditions,  to  cure  failures  to  comjily 
with  the  indejieudence  reejuirements  for 
comjiensation  committee  memliers.'"-'’ 
The  commenter  was  concerned, 
however,  that  the  jiiiijiosed  rules  did 
not  sjiecify  a  cure  jieriod  for  any  other 
form  of  non-comjiliance  with  the  new 
rules.'""  The  commenter  believed  that  a 
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comjiany  should  he  allowed  to  take 
corrective  action  within  a  reasonable 
time  after  the  comjiany’s  senior 
executives  learn  of  the  non-comjiliance. 

In  resjionse,  NYSE  noted  that  it  had 
exi.sting  jiolicies  and  jirocedures  that 
govern  non-comjiliance  with  rules 
generally  and  that  these  jirovisions 
would  ajijily  to  any  events  of  non- 
comjiliance  under  the  jirojio.sed 
rules.'""  NYSE  believes  these  jirovisions 
jirovide  it  with  the  aliilitv  to  grant  a 
discretionary  jieriod  for  an  issuer  to 
return  to  comjiliance,  and  noted  that  the 
determination  of  a  reasonable  cure 
Jieriod  can  only  he  made  in  light  of 
sjiecific  facts  and  circumstances.'"" 

D.  Exoinplions 

The  Commission  received  one 
comment  letter  sujijiorting  the 
Exchange’s  jirojiosal  to  exemjit 
inve.stment  companies  from  the  Rule 
KKi-l  riKjuirements. '""  As  the 
commenter  noted,  although  Rule  KKi-l 
exemjits  certain  entities,  including 
registered  ojien-end  management 
inve.stment  comjianies.  from  the 
enhtmeed  indejieudence  reijuirements 
for  members  of  comjiensation 
committees,  it  did  not  exjilicitly  exemjit 
other  tyjies  of  investment  comjianies 
registered  under  the  Investment 
(kimjianv  Act  of  l‘)4()  (“Investment 
Comjiiiny  Act”),  including  clo.sed-end 
funds,  from  any  of  the  reejuirements  of 
Rule  lOC-1.  Under  the  jirojiosal,  both 
clo.sed-end  and  ojien-end  funds  would 
be  exemjit  from  all  the  requirements  of 
the  rule.  The  commenter  snjijiorted  this 
aspect  of  the  jiiojiosal.  .stating  that  both 
ojien-end  and  clo.sed-end  funds 
tyjiically  are  externally  managed  and  do 
not  emjiloy  executives  or,  hy  their 
miture,  have  emjiloyees.  The  commenter 
agreed  with  the  jirojiosal  that  it  would 
be  significantly  and  unnecessarily 
hurdensome  to  require  such  entities  to 
comjilv  with  the  jirojiosed 
reijuirements,  and  further  noted  that  any 
conflicts  with  resjiect  to  comjiensation 
of  inve.stment  advisers  are  governed  by 
the  Inve.stment  Comjiany  Act.'-*" 
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H.  Transition  Pariod 

One  comiuentor  voiced  support  for 
the  transition  period  proposed  for 
coinjiliance  with  the  new  compensation 
connnittee  indej)endence  standard,  hnt 
Ixdieved  that  the  Exchange  should 
provide  a  longer  period  for  companies 
to  satisfy  projjosed  Section  3()3A.()r)  of 
the  Manual,  relating  to  the  authority  of 
a  compensation  committee  to  retain 
compensation  consultants,  legal 
counsel,  and  other  compen.sation 
advisers:  the  authority  to  fund  such 
advisers:  and  the  responsihilitv  of  the 
committee  to  c;onsider  independence 
factors  Ixifore  selecting  such  advisers.'"*' 

In  response,  the  Exchange  stated  that 
it  believes  that  the  transition  periods  are 
sufficient  to  enable  companies  to 
become  compliant  on  a  timely  basis  in 
a  manner  that  is  not  nndidy 
burdensome. '•*-  The  Ext:hange  also 
noted  that  the  proposed  transition 
j)eriod  was  identical  to  that  u.sed  at  the 
time  of  the  initial  implementation  of 
NYSE’s  curnmt  hoard  and  committee 
inde])endence  requirements  and  that 
NYSE  believes  that  the  transition  j)eriod 
was  not  unduly  burdensome  for 
companies  at  that  time.'^  * 

IV.  Discussion 

After  careful  review,  the  (lommi.ssion 
finds  that  the  NYSE  ])roposal,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.'^"*  In  j)arlicular.  the 
('.ommi.ssion  finds  that  the  amended 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  (i(b)  of  the 
Act. '■*■'■’  as  well  as  with  Section  KK^  of 
the  Act  '•*“  and  Ride  1()C-1 
thereunder.'"*^  Sjiecifically,  the 
Commission  finds  that  the  propo.sed 
rule  change,  as  amended,  is  consistent 
with  .Section  (i(h)(5)  of  the  Act,'^“  which 
requires  that  the  rules  of  a  national 
.securities  exchange  he  designiHl,  among 
other  things,  to  prevent  frandnlent  and 
manijjulative  acts  and  jiractices:  to 
promote  just  and  equitable  jirinciples  of 
trade:  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
ojjen  market  and  a  national  market 
.system:  and,  in  general,  to  protect 
investors  and  the  public  intere.st:  and 
not  he  designed  to  permit,  among  other 
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things,  unfair  discrimination  between 
issuers. 

The  development  and  enforcement  of 
meaningful  listing  standards  for  a 
national  securities  exchange  is  of 
substantial  imjiortance  to  financial 
markets  and  the  investing  ])uhlic. 
Meaningful  listing  .standards  are 
esjieciallv  important  given  investor 
expei;tations  regarding  the  nature  of 
companies  that  have  achieved  an 
exchange  listing  for  their  .securities.  The 
corporate  governance  standards 
embodied  in  the  listing  rules  of  national 
securities  exchanges,  in  jiarticular,  plav 
an  important  role  in  assuring  that 
comiianies  listed  for  trading  on  the 
exchanges'  markets  observe  good 
governance  practices,  including  a 
reasoned,  fair,  and  impartial  apjjroach 
for  determining  the  compensation  of 
corporate  executives.  The  Commission 
believes  that  the  NYSE  projio.sal  will 
foster  greater  transjiarency. 
acconntahilitv,  and  objectivity  in  the 
oversight  of  compen.sation  practices  of 
listed  issuers  and  in  the  decision¬ 
making  proce.s.ses  of  their  comjien.sation 
committees. 

In  enacting  .Section  IOC  of  the  Act  as 
one  of  the  reforms  of  the  Dodd-Frank 
Act,'"*"  (^ongre.ss  resolved  to  reipiire  that 
“hoard  committees  that  set 
compen.sation  policy  will  consist  only 
of  directors  who  are  inde|)endent.” 

In  June  2012,  as  re(|uired  hv  this 
legislation,  the  Commission  adopted 
Rule  lOC-1  under  the  Act,  which 
directs  the  national  securities  exchanges 
to  prohibit,  by  rule,  the  initial  or 
continued  listing  of  any  equity  security 
of  an  issuer  (with  certain  exceptions) 
that  is  not  in  com])liance  with  the  rule's 
requinnuents  riigarding  issuer 
conqiensation  committees  and 
compen.sation  advisers. 

In  respon.se,  NYSE  submitted  the 
jiroposed  rule  change,  which  includes 
rules  intended  to  comply  with  the 
requirements  of  Ride  lOC-1  and 
additional  provisions  designed  to 
strengthen  the  Exchange’s  li.sting 
standards  relating  to  comjiensation 
committees.  The  Commission  believes 
that  the  ])roposed  rule  change  satisfies 
the  mandate  of  Rule  lOC-l  and 
otherwise  will  promote  effective 
oversight  of  its  listed  i.ssners’  executive 
compen.sation  juactices. 

The  Commission  notes  that  a  number 
of  the  commenters  generally  siqijKirted 
the  pro])Osed  rule  change,  although 
some  commenters  offered  suggestions  to 
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clarifv  or  improve  various  jirovisions  of 
NY.SE’s  proposal  or  NY.SE  Area's 
suhstantially  similar  pro])osal.  The 
Commission  believes  that  the  jiroposed 
rule  change,  as  modified  by  Amendment 
Nos.  1  and  3,  appropriately  revises 
NY.SE’s  rules  for  conqiensation 
committees  of  listed  companies,  for  the 
following  reasons: 

A.  Compensation  Coininitlee 
(Composition 

As  discn.ssed  above,  under  Ride  lOC- 
1.  the  exchanges  must  adojit  li.sting 
standards  that  reiiuire  each  meniher  of 
a  compen.sation  committee  to  he 
independent,  and  to  develo])  a 
definition  of  indiqiendence  after 
considering,  among  other  relevant 
factors,  the  source  of  comjiensation  of  a 
director,  including  any  consulting, 
advisory  or  other  compensatory  fee  jiaid 
by  the  issuer  to  the  director,  as  well  as 
whether  the  director  is  affiliated  with 
the  issuer  or  any  of  its  subsidiaries  or 
their  affiliates. 

The  Commission  notes  that  Rule  lOC- 
1  leaves  it  to  each  exchange  to  formulate 
a  final  definition  of  indejiendence  for 
the.se  purposes,  subject  to  review  and 
final  Commission  apjiroval  pursuant  to 
.Section  19(1))  of  the  Act.  As  the 
Commi.ssion  stated  in  the  Rule  lOC-l 
Adopting  Release,  “given  the  wide 
variety  of  i.ssners  that  are  listed  on 
exchanges,  we  believe  that  the 
exchanges  .should  he  provided  with 
flexibility  to  develoj)  independence 
reiiuirements  ap])ro])riate  for  the  issuers 
listed  on  each  exchange  and  consistent 
with  the  requirements  of  the 
independence  standards  set  forth  in 
Rule  1()(M  (h)(1).’'  '•'’*  This  discretion 
conqiorts  with  the  Act,  which  gives  the 
exchanges  the  authority,  as  self- 
regulatory  organizations,  to  i)ropo.se  the 
standards  they  wish  to  set  for 
comjianies  that  seek  to  he  listed  on  their 
markets  consistent  with  the  Act  and  the 
rules  and  regulations  thereunder,  and, 
in  particular,  .Section  (i(l))(.'j)  of  the  Act. 

As  noted  above,  in  addition  to 
retaining  its  exi.sting  independence 
.standards  that  currently  ajijily  to  hoard 
and  compen.sation  committee  members, 
which  include  certain  bright-line  tests, 
NY.SE  has  enhanced  its  li.sting 
reijuirements  regarding  com])ensation 
committees  by  adojiting  additional 
standards  for  inde])endence  to  conq)ly 
with  the  Fees  Factor  and  Affiliation 
Factor,  as  well  as  the  other  standards  set 
forth  in  Rule  lOC-l.  The  NY.SE’s 


As  (!xplain(!(l  liirtli(!i’  in  llio  Kulo  lOC-l 
Ailopliiig  Roloaso.  prior  to  liiial  a|)|)roval.  Ilio 
Coiiiiiiissioii  will  consitlor  wliollior  llio  oxdiaiigos" 
proposoil  rulo  cliaiigos  aro  coiisistniil  with  llio 
roi|iiiroiiioiits  ot.Soolion  (ifli)  and  .Section  lOC  of  llio 
Act. 
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proposal  also  adopts  the  cure 
prociidures  re(juired  in  Rule  10(1-1  (a)(3) 
for  compensation  committee  members 
who  cease  to  he  independent  for  reasons 
outside  their  n;asonat)le  control,  so  long 
as  the  majority  of  the  nieml)(!rs  of  the 
com])ensation  committee  continue  to  he 
independent,  and  retains  the 
r(!(|uirement  that  listed  i.ssuers  have  a 
compensation  committee  composed 
entirely  of  in(lej)(!n(lent  directors  as 
nuiuired  hy  Rule  10(1-1. 

Further,  as  discus.sed  in  more  detail 
Indow,  the  NYSE  ])roi)osal  retains  the 
r(!(purement  that  the  compensation 
committee  have  a  written  charter  that 
addresses  the  committee’s  pur])ose  and 
responsibilities,  and  adds  requirements 
to  sjjecify  the  compensation 
committee’s  authority  and 
responsibilities  as  to  compensation 
advisers  as  set  forth  under  Rule  1()C-1. 
Finally,  to  help  in  assuring  that 
companies  comply  with  these 
provisions.  Exchange  rules  will 
continue  to  recpiire  that  the 
com])ensation  committee  charter 
address  an  annual  performance 
evaluation  of  the  compensation 
committee.  Taken  as  a  whole,  the 
(lonuni.ssion  believes  that  these  changes 
will  strengthen  the  oversight  of 
executive  compensation  in  NYSE-listed 
companies  and  further  greater 
accountability,  and  will  therefore 
further  the  protection  of  investors 
consistent  with  Section  ()(1))(5)  of  the 
Act. 

The  (lommission  believes  that  the 
Extdiange’s  pro])o.sal.  which  recpiires  the 
consideration  of  the  additional 
indejjendence  factors  for  compensation 
committee  members,  is  designed  to 
protect  inve.stors  and  the  public  interest 
and  is  consistent  with  the  requirements 
of  Sections  ttlhK.I)  and  10(1  of  the  Act 
and  Rule  lOC-l  thereunder. 

With  resjject  to  the  P’ees  Factor  of 
Rule  lOC-l,  the  Exchange  commentary 
states  when  considering  the  source  of  a 
director’s  compen.sation  in  determining 
indei)endence  for  comjxmsation 
committee  service,  the  hoard  should 
c;onsider  whether  the  director  receives 
comjHmsation  from  any  person  or  entity 
that  would  impair  his  ability  to  make 
indejKMident  judgments  about  the  listtal 
company’s  executive  com|)en.sation.  In 
addition  to  the  continued  ap])lication  of 
the  NYSE’s  current  bright-line  tests, 
NYSE’s  new  rules  also  retpiire  the  hoard 
to  consider  all  relevant  factors  in 
making  indejjendence  determinations 
for  compensation  committee 
inemhershij).  The  Exchange  believes 
that  the.se  requirements  of  propo.sed 
S(!ction  3()3A.02(a)(ii)  of  the  Manual,  in 
addition  to  the  general  director 
independence  njquirements,  repre.sent 


an  appropriate  standard  for 
conqjen.sation  committee  independence 
that  is  consistent  with  the  nuiuirements 
of  Rule  10(1-1  and  the  Fees  Factor. 

The  (lommission  hcjlieves  that  the 
provisions  notiul  above  to  address  the 
Fees  Factor  give  a  hoard  broad 
llexihility  to  consider  a  wide  varietv  of 
fees,  including  any  consulting,  advisory 
or  other  compensatory  fee  paid  by  the 
issuer  or  entity,  when  considering  a 
director’s  independence  for 
compensation  committee  service.  While 
the  Exchange  does  not  bar  all 
comj)en.satory  fees,  the  aj)j)roach  is 
consistent  with  Rule  10(1-1  and 
provides  a  basis  for  a  hoard  to  prohibit 
a  director  from  being  a  membijr  of  the 
com])en.sation  committee,  shoidd  the 
director  receive  compensation  that 
impairs  the  ability  to  make  independent 
decisions  on  executive  compensation 
matters,  even  if  that  compensation  does 
not  exceed  the  threshold  in  the  bright- 
line  test.'-'’^  The  (lonuni.ssion,  therefore, 
believes  that  the  propo.sed 
conqKmsatory  fee  recpiirements  comply 
with  Rule  lOCl-l  and  are  designed  to 
protect  investors  and  the  jmhlic  intercist, 
consi.stent  with  Section  (i(h)(.'j)  of  the 
Act.  The  (lommission  notes  that  the 
compensatory  fee  consichaation  mav 
help  ensure  that  comptmsation 
committee  members  are  less  likelv  to 
have  received  fees,  from  either  the 
issuer  or  another  entity,  that  could 
])otentialIy  influence  tlmir  decisions  on 
comj)en.sation  matters. 

1’he  (lommission  recognizes  that  some 
commenters  did  not  believe  that  the 
j)roposal  went  far  enough  because  the 
Exchange  did  not  aderpiately  consider 
the  compensation  that  directors  receive 
for  board  or  committee  .service  in 
formulating  its  standards  of 
indejjendence  for  service  on  the 
compensation  committee,  and,  in 
particular,  the  levels  to  which  such 
comj)en.sation  may  rise,'^>*  or  otherwise 
favored  additional  requirements. The 
Commission  notes,  howev(;r,  that  to  the 
extent  a  conllict  of  interest  exists 
because  directors  set  their  own 
com])en.sation,  comjianies  must  disclose 
director  compensation,  and  inve.stors 
will  become  aware  of  excessive  or  non- 


supra  noil!  :t:i.  soltiii”  liiilh  llio  oxisting 
hriglit-lini!  Ic.sis. 

'  .S’lV!  Al'l,-(1()  l.iiltiir.  Itiown  l.iillnr.  :mil 
I’oninstors  I,(!tli!r.  in!iintainin<>  that  NY.Sl”s  propo.sai 
"lalls  sliort"  III  till!  Kiili!  l()(',-l  provision  ri!i|uiiin{; 
i!xi:han”i!S  In  i:onsiili!r  a  ilirnolor's  sonri.i!  of 
ooinponsalion.  Sra  alsn  supra  nolos  ‘I2-‘I(>  anil 
accompanying  loxl.  As  stati!il  liv  cominonlors. 
"Ihligli  iliroclor  Inns  rclalivi!  In  ollii!r  sources  of 
inconu!  c:an  coinproniisi!  iliroclor  olijoclivitv"  anil 
"lliliglilv  paiil  iliroctors  also  may  lio  moro  inclinoil 
to  approvi!  largo  oxociilivo  pav  packages. "  A[-l.-(l() 
Letter.  .S'ee  also  I'eamsters  Letter. 

Safi.  fi.g..  Oil  Loiter. 


customary  director  compensation 
through  this  means.  In  addition,  as 
NYSE  states,  a  comjtany’s  hoard  of 
directors  must  consider  all  relevant 
factors  in  making  comjjensation 
committee  independence 
determinations,  and  if  director  fees 
could,  in  the  ojfinion  of  the  hoard, 
impair  the  director’s  independent 
jinlgment  with  respect  to  comj)en.sation- 
relattul  matters,  the  hoard  could 
therefore  considttr  director 
compen.sation  in  that  context.'-'’"’  The 
(lommission  httlieves  that,  based  on  the 
NYSE’s  argument  and  the  disclosure 
ntquirements  noted  above,  these 
arguments  are  sufficient  to  find  that 
N’YSE  has  complied  with  the 
requirements  of  Rule  lOC-l  in  this 
regard. 

With  respect  to  the  Affiliation  Factor 
of  Rule  10(1-1.  NYSE  has  concluded 
that  an  outright  bar  from  service  on  a 
conqtany’s  conqrensation  committee  of 
any  director  with  an  affiliation  with  the 
company,  its  subsidiaries,  and  their 
affiliates  is  inappropriate  for 
compen.sation  committees.  NYSE’s 
exi.sting  independence  standards  will 
akso  continue  to  apply  to  those  directors 
serving  on  the  compensation  committee. 
NYSE  maintains  that  it  may  he 
apj)ropriate  for  certain  affiliates,  such  as 
representatives  of  significant 
stockholders,  to  serve  on  compen.sation 
committees  as  ‘‘share  ownership  in  tint 
listed  company  aligns  the  director’s 
interests  with  those  of  nnaffiliated 
shareholders,  as  their  stock  ownership 
gives  them  the  same  economic  interest 
in  ensuring  that  the  li.sted  companv’s 
executive  c:ompensation  is  not 
exce.ssive.”  In  sjjite  of  the  argument  of 
two  commenters  in  favor  of  an  outright 
ban  on  affiliations  with  the  company,'-'’" 
the  Commission  believes  that  N'YSE’s 
approach  of  requiring  hoards  only  to 
consider  such  affiliations  is  reasonable 
and  consistent  with  the  requirements  of 
the  Act. 

The  Commission  notes  that  Congress, 
in  requiring  the  Commission  to  direct 
tilt!  exchanges  to  consider  the  Affiliation 
Factor,  did  not  declare  that  an  absolute 
bar  was  necessary.  Moreover,  as  the 
Commission  stated  in  the  Rule  10(1-1 
Adopting  Release,  “In  establishing  their 
indejMiiidence  reriuirements,  the 
exchanges  may  determine  that,  even 
though  affiliated  directors  are  not 
allowed  to  .serve  on  audit  committees. 


'’‘^•.S'l!!!  N^’.SK  Rospuiisi!  Ii!lti!r.  supra  null!  li.  Thi! 
Oiiininissiiiii  niso  itiitiis  that  in  llii!  NY.SI-i  Kospiinsi! 
l.i!lli!i-.  till!  Lxcliangi!  slaln.s  that  to  llii!  iixlcnl  that 
oxcossivi!  Iiiianl  laiinpnnsatiiin  might  aHi!i;t  a 
ili|-i!i:li)i-',s  inili!pi!nili!ni:i!.  llii!  nnw  rulos  wiiulil 
i-i!ipiiri!  till!  liiianl  to  lainsiilnr  that  lai:li)i-  in  its 
iniii!pi!nili!ni:i!  ilntnrmi nation. 

'•’‘'\S’i!i- Ti!am.sli!r.s  Lotli!!- anil  AI-'L-(1()  Lotlor. 
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such  a  hlankot  ])n)hil)ition  would  ho 
ina])pr()))riato  for  (:oiu])on.sation 
commitfoos,  and  certain  affiliates,  such 
as  repre.sentatives  of  sigiuiicant 
sliareholders,  should  h(!  periuilted  to 
.serve."  hi  delenuiniug  that  NYSF's 
afilliation  standard  is  consistent  with 
Sections  (i{h)(.'i)  and  10(',  under  the  Act. 
the  Conunission  notes  that  NYSF's 
proposal  reipdres  a  company's  hoard,  in 
selecting  compensation  committee 
memhers.  to  consider  whether  any  such 
airdiation  would  impair  a  director's 
judgment  as  a  member  of  the 
comjiensation  committee.  The  NYSE 
rule  further  states  that,  in  considering 
alTiliate  relationshi}).s.  a  hoard  should 
consider  whether  such  affiliate 
relation.ship  places  the  director  under 
the  direct  or  indirect  control  of  the 
listed  comjiany  or  its  .senior 
management  such  that  it  would  impair 
the  ability  of  the  director  to  make 
independent  judgments  on  executive 
compensation.  We  believe  that  this 
should  give  comjianies  the  Ilexihility  to 
a.sse.ss  whether  a  director  who  is  an 
affiliate,  including  a  significant 
shareholder,  should  or  should  not  serve 
on  the  comjiany's  compensation 
committee,  depending  on  the  director's 
jiarticular  affiliations  with  the  company 
or  its  senior  management.'’’'* 

As  to  whether  NY.SE  should  adopt 
any  additional  relevant  indejiendence 
factors,  the  Exchange  stated  that  it 
reviewed  its  rules  in  light  of  Ride  10(1- 
1.  and  concluded  that  its  existing  rules 
together  with  its  proposed  rules  are 
sufficient  to  ensure  committee  memher 
independence.  The  Commi.ssion 
believes  that,  through  this  review,  the 
Exchange  has  conijilied  with  the 


1(K;-1  Adopting  R(d(!iis(!.  .\t  llie  saino 
liino.  tli(!  Coininission  noUul  tliiil  signiliciint 
sliarolioldors  may  liav(!  oIIum'  rtdalionsliips  witli  llu; 
lisl(((l  company  lliai  wonid  msnil  in  sucti 
stiaroholchirs'  inlorosts  not  being  aligned  with  tiuise 
ol Oilier  sliareholders  and  that  the  exchanges  may 
wani  lo  f:onsider  these  otlier  ties  hetueen  a  listed 
issuer  and  a  director.  While  the  Exchange  did  not 
ado|it  anv  additional  taclors.  thecnrnmt  alTiliation 
standard  would  still  allow  a  coni|iany  to  prohihit 
a  director  whose  alHliations  "impair  his  ahilitv  to 
make  independent  judgment"  as  a  memher  ot  the 
committee.  .Sr-e  also  suimi  notes  dl-da  and 
accompanving  text. 

''•'•'rile  (iommission  notes  that  one  commenter 
suggested  there  was  amhiguitv  as  to  whether  hoards 
must  considfM'  husiness  or  pirr.soiial  n!lationshi|>s 
hetween  directors  and  senior  management.  .SVv? 
Brown  Udter.  In  response.  NY.SR  noted  that  its 
existing  independence  standards  reipiire  the  hoard 
to  make  an  alfirmative  d(!t(!rniination  that  there  is 
no  material  relationship  hetween  the  dinxitor  and 
theconipanv  which  would  ailecl  llu!  director’s 
inde|iendence.  N^’.SI-i  noted  that  liommentary  to 
.Section  Mf);{.A.l)2(a)  ol  the  Manual  explicitlv  notes 
with  respix:t  to  the  hoard’s  aH'innative 
determination  ol  a  director’s  independence  that  the 
concern  is  independence  Iroiii  management. 
C)onse(|uentlv.  NY.SK  does  not  helieve  that  anv 
lurther  claritication  ol  this  retiuirement  is 
nece.ssary.  .S’er?  NY.SH  Response  Letter. 


riHpiinmumt  that  it  consider  roloviiut 
factors,  imduding,  hut  not  limited  to.  the 
Fees  and  Affiliation  Factors  in 
determining  its  definition  of 
inde])endence  for  com])en.sation 
committee  members.  The  (Commission 
does  not  agree  with  the  commenters 
who  cirgued  that  the  Exclntnge's 
propositi  falls  short  of  “the  reiiuirements 
and/or  intent"  of  Section  1()(C  of  the  Act 
and  Rule  1()(C-1.  The  (Commission  notes 
that  Rule  1()(C-1  reijuires  eitch  exchiuige 
to  consider  relevant  factors  in 
determining  independence 
reiiuirements  for  memhers  of  a 
compensation  committee,  hut  does  not 
require  the  exchange's  pro])osal  to 
reflect  any  such  additional  factors. 

As  noted  above,  several  commenters 
argued  thiit  the  proiiosal  should  require 
that  other  ties  hetween  directors  and  the 
comiiany.  including  husine.ss  and 
personal  relationships  with  executives 
of  the  company,  he  considered  by 
hoards  in  making  independence 
determinations."’*'  The  Commi.ssion  did 
enqihasize  in  the  Rule  1()(C-1  Adojiting 
Release  that  “it  is  important  for 
exchanges  to  consider  other  ties 
hetween  a  listed  i.ssuer  and  a  director 
*  *  *  that  might  impair  the  director's 
judgment  as  a  memher  of  the 
compen.sation  committee."  and 
noted  that  "the  exchanges  might 
conclude  that  personal  or  husiness 
relationships  hetween  memhers  of  the 
compen.sation  committee  and  the  listed 
issuer's  executive  officers  should  he 
addressed  in  the  definition  of 
independence."  However,  the 
("onunission  did  not  require  exchanges 
to  reach  this  conclusion  and  thus 
NYSE's  decision  that  such  ties  need  not 
he  included  explicitly  in  its  definition 
of  indejiendence  does  not  render  its 
proiKxsal  insufficient. 

In  explaining  why  it  did  not  include, 
specifically,  personal  and  husine.ss 
relationships  as  a  factor,  NYSE  cites  its 
standards  for  Independent  Directors, 
generally,  which  require  the  board  of 
directors  of  a  listed  issuer  to  make  an 
affirmative  determination  that  each  such 
director  has  no  material  relationship 
with  the  listed  conqiany  with  resjiect  to 
their  independence  from 
management.""  All  compensation 
committee  memhiirs  must  meet  the 
general  inde]K!ndence  standards  under 
NYSE's  rules  in  addition  to  the  two  new 
criteria  being  adopted  herein.  The 
(Commission  therefori!  expects  that 


sii/mi  nolo.s  <12-11)2  itnd  accoinpiinving 
1(1x1.  As  iioidd  iihovd.  011(1  coiniiuiiit  IdlUir  nil'drs 
spdcillciilly  lo  NI’.SIO  Area,  hot  applids  (xpiallv  to 
Ihd  .NY.SIJ  proposal. 

"■".S’dd  siifmi  Hold  1  1. 

.S’dd  .Sdclioii  ;i()HA.()2(a)  otlhd  Manual.  .S’dd 
also  NY.SL  Rdsponsd  LdlUir. 


hoards,  in  fnlfilling  their  obligations, 
will  apply  this  standard  to  each  such 
director's  individual  responsibilities  as 
a  hoard  memher,  including  specific 
committee  memher,shi]),s  such  as  the 
conqiensation  committee.  Although 
lier.sonal  and  business  relationships, 
related  jiarty  transactions,  and  other 
matters  sugge.sted  by  commenters  are 
not  siiecified  either  as  bright-line 
di.s(]ualificalion.s  or  explicit  factors  that 
must  he  considered  in  evaluating  a 
director's  independence,  the 
(Commi.ssion  believes  that  compliance 
with  NYSE's  rules  and  the  jirovision 
noted  above  would  demand 
consideration  of  such  factors  with 
respect  to  compen.sation  committee 
members,  as  well  as  to  all  Independent 
Directors  on  the  hoard. 

Notwithstanding  the  concern  of  some 
commenters,  the  (^Commission  confirms 
that  Rule  lOC-l  does  not  mean  that  a 
director  cannot  he  di.squalified  on  the 
basis  of  one  factor  alone.  Although 
NYSE  does  not  .state  this  explicitly  in  its 
I’ules,  in  resjionse  to  comments,  the 
Exchange  confirmed  that  they  have 
interpreted  their  current  rules  as 
providing  that  a  single  relationship 
could  he  sufficiently  material  that  it 
would  render  a  director  non- 
inde])endent.  The  (Commi.ssion  believes 
that  nothing  in  Ride  1()(C-1  or  in  NYSE's 
cinrent  or  ])roposed  rules  implies 
otherwi.se. 

Finally,  the  (Commi.ssion  does  not 
helieve  that  NYSE  is  re(]uired  in  the 
current  iirojio.sed  ride  change  to 
consider  further  revisions  of  its 
independencx!  rules  as  sugge.sted  by 
.some  commenters,  although  it  may  wish 
to  do  so  in  the  futui’e  after  it  has 
experience  with  its  rules.  The 
(Commi.ssion  notes  that  the  NYvSE 
provision  requires  a  hoard  to  further 
exercise  approjiriate  discretion  to 
consider  all  factors  specifically  relevant 
in  determining  whether  a  director  has  a 
relation.shi])  to  the  listed  company 
which  is  material  to  that  director's 
ability  to  he  independent  from 
management  in  connection  with  the 
duties  of  a  compensation  committee 
memher.  The  (Commi.ssion  notes  that 
one  commenter  argues  this  provision  is 
vague  and  unneces.sarv  and  should  he 
deleted  from  the  iiropo.sal.""^  The 
(Commi.ssion  does  not  agree  with  the 
commenter.  however,  that  the 
consideration  of  the  explicitly 
enumerated  factors  will  he  sufficient  in 
all  cases  to  achieve  the  objectives  of 
•Section  l()(C(a)(3),  hecau.se  it  is  not 
])os.sihle  to  fore.see  all  po.ssihle  kinds  of 
relationships  that  might  be  material  to  a 
compensation  committee  member’s 


"<-.S’(,'(!C;()r))()nil(!  .S(!(:i'(!liiri(!.s  Lntter. 
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indepondcaice.  Wo  thoroforo  holiovo  the 
flexiljility  ])rovidod  in  NYSE’s  now 
(:oni|)onsation  connnittoo  indopomlonco 
standards  ])rovi(los  coinpanios  with 
giiidanco,  wliilo  allowing  thorn  to 
idontify  thoso  rolationshijjs  that  might 
raiso  (piostions  of  indopomlonco  lor 
sorvico  on  tho  coinponsation  comnhttoo. 
For  thoso  roasons,  wo  holiovo  tho 
diroctor  indopomlonco  standards  aro 
consistont  with  tho  invostor  ])rotoction 
provision  of  Soction  ()(1))(5)  of  tho  Act. 

B.  Authority  of  (ioniinittoHS  to  Hotain 

C. omponsotion  Advisors;  Funding;  and 
Indopondonco  of  Componsation 
Advisors  and  Factors 

As  discussod  ahovo,  NYSE  proposes 
to  sot  forth  explicitly  in  its  rulos  tho 
nuiuiromonts  of  Rule  1()C-1  regarding  a 
comj)onsation  coinmittoo’s  authority  to 
retain  comijonsation  advisors,  its 
ros))onsit)ilitios  with  respect  to  such 
advisors,  and  tho  listed  coin])any’s 
obligation  to  provide  appropriate 
funding  for  payment  of  reasonable 
componsation  to  a  com])onsation 
advisor  retained  by  tho  connnittoo.  As 
such,  tho  Commi.ssion  holiovos  tho.so 
])rovisions  moot  tho  mandate  of  Rule 
lOC-l  '“•*  and  aro  consistont  with  tho 
Act."‘-» 

In  addition,  tho  (Commission  holiovos 
that  ro(|uiring  companies  to  specify  tho 
enhanced  componsation  connnittoo 
responsibilities  through  tho 
componsation  committoo’s  written 
charter  will  help  to  assure  that  there  is 
ado(]uato  transjjaroncy  as  to  tho  rights 
and  rosj)onsit)ilitios  of  componsation 
committee  momhors.  As  discai.ssod 
ahovo,  tho  proposed  rule  change 
lauiuiros  tho  comjKmsation  committee  of 
a  listed  coinjiany  to  consider  tho  six 
factors  relating  to  indopondonco  that  aro 
omunoratod  in  tho  ])ro])osal  before 
selecting  a  componsation  c:onsultant, 
legal  counsel  or  other  advisor  to  tho 
componsation  committoo.  Tho 
Commission  holiovos  that  this  jirovision 
is  consi.stont  with  Rule  lOC-l  and 
Soction  (i(b)(5)  of  tho  Act. 

As  notoil  above;,  one  commontor 
boliovod  that  Rule  lOC-l  could  bo  road 
as  not  roejuiring  a  comj)on.sation 
committoo  to  consider  tho  omunoratod 
indopondonco  factors  with  respect  to 
regular  outside  legal  coun.sol  and  sought 
to  have  NYSE  revise  its  jjroposal. 

This  reading  is  incorrect,  and  NYSE’s 
rule  language  reflects  tho  aj)j)ropriato 
reading.  'Fho  Ciommission  notes  that 
Rule  lOCi-l  includes  an  instruction  that 
sj)ocifically  requires  a  componsation 


'  17  CFR.  24().1()(:-1. 

15  U.S.C. 

Wilson  Sonsini  Loltor  and  siipni  notos 
122-127  and  ac:(:oin))anyins  loxl. 


committee  to  conduct  tho  indopondonco 
a.sso.ssmont  with  rosjioct  to  “any 
componsation  consultant,  legal  counsel 
or  other  advi.sor  that  provides  advice  to 
tho  componsation  committee;,  other  ihcin 
in-heni.se;  eienm.sol.’’  Te;  avoiel  any 
eionfusiem,  NYSE  aelele;el  rule;  text  tluit 
re;fle;e:ts  this  instrue'.tie)n  in  its  own 
rules.  "'7 

In  cippreiving  this  aspoed  eif  tho 
preijiosal,  the;  (iemnnissiem  ne)te;s  that 
eiomplianco  with  tho  rule;  re;e|uire;s  an 
inele;ponele;nce;  asso.ssmont  eif  any 
comjionsatiem  ceinsultant,  le;gal  counsel, 
or  either  aelvisor  that  provielos  aelvieie;  to 
the;  ceimponsatiem  ceimmitte;o,  anel  is  not 
limitoel  to  aelvico  e:e)nce;rning  e;xe;e:utive; 
componsatiem.  He)we;ve;r,  NYSE  has 
propeisoel.  in  Amonelmont  No.  3,  to  aelel 
ianguago  to  tho  preivision  re;gareling  tho 
inele;pe;nele;ne;e;  a.sse;.ssme;nl  of 
eiomjiensation  aelvisors  to  state;  that 
the;  eximponsation  e:ommitte;e;  is  neit 
re;quire;el  to  e:onelue:t  an  inelojionelonex; 
assessment  feir  a  eximjions.ition  aelvise;r 
that  ae:ts  in  a  role;  limite;el  to  the; 
folleiwing  ae;tivitie;s  feir  whiedi  nei 
elisedeisure;  is  re;quire;el  unel(;r  Item 
4()7(e;)(3)(iii)  of  Re;gulation  S-K:  (a) 
Cemsulting  on  any  breiael-basoel  plan  that 
eleios  neit  ejise:riminate;  in  sexipo,  terms,  eir 
eqioratiem,  in  faveir  eif  e;xe;e:utive;  offieiors 
eir  elire;e:te)rs  eif  the;  eximjiany,  anel  that  is 
available;  generally  to  all  salarioel 
ompleiyoos;  anel/eir  (b)  preivieling 
infeirmation  that  either  is  not 
exi.steimizoel  feir  a  ]iartiexilar  i.ssuor  eir  that 
is  existomizoel  basoel  ein  parameitors  that 
are;  not  ele;ve;loj)e;el  by  tho  aelvisor.  anel 
abeiiit  which  the;  aelvise;r  eleios  neit 
preivielo  aelviex;.  NYSP]  states  tluit  this 
e;xex;ption  is  baseiel  ein  Item  4()7(o)(3)(iiiJ 
eif  Reigulation  S-K,  whieih  provielos  a 
limitoel  exception  to  the;  Commission’s 
re;e|uire;mont  feir  a  registrant  to  eliscleise; 
any  role  of  eiomjionsation  consultants  in 
elotermining  eir  reieximmoneling  tho 
amenmt  anel  form  of  a  registrant’s 
e;xe;cutive;  anel  eliroedeir  compensation."’*' 

The;  Commissiein  vie;ws  NYSE’s 
lireiijeisoel  e;xex;ptiein  as  roaseinablo,  as  the; 
Commissiein  ele;te;rminoel,  when 
aeleijiting  the;  eximpe;nsatiein  exinsultant 
elisedeisure;  re;e]uire;me;nts  in  Item 
4t)7(e;)(3)(iii),  that  the;  twei  e;xex;]ite;el 
e;ate;geirie;s  of  aelviex;  elei  not  raiso  exinilied 
eif  intorei.st  exinexirns.'^"  The;  (iommission 


Insiruclion  to  pani^niph  (l))(4)  ot  Kiilo 

siiimi  nolo  4(i  and  ac:(:oinpanving  loxl. 

"■“.S'or'  iniiposod  tAinniKnilarv  lo  .Soclion 
:III.'IA.(I5((;).  as  ainondod  l)y  AinondinonI  No.  2. 

"■■’.Soo  17  CFK  22<l.4(17(o)(:i)(iii). 

I’roxv  Ilisclosiiro  Fnhaiuaniuail.s. 
.Soiairilios  Acl  Roloaso  No.  !I(1K(I  (Doc.  111.  2110(1).  74 
FR  (i«;i:i4  (Doc.  22.  200(1).  at  (i«24H  (  "Wo  aro 
pcasnadiKl  liv  cominonlors  wlio  nolod  llial  snrvovs 
llial  jirovido  gonoral  inronnalion  ro}>ariling  llio  idrin 
and  amount  ol Componsation  typically  |)aid  to 
oxocutivo  olficors  and  directors  witliin  a  particular 


alsei  made;  similar  finelings  when  it 
ne}te;el  it  was  ceintinuing  such  oxex;])tieins 
in  the;  Rule;  lOC-l  Aelopting  Re;le;ase;, 
inedueling  oxex;pting  sue.h  reile;s  freim  the; 
now  exinflied  of  int(;re;.st  eli.sedeisure;  rule 
r(;ejuire;el  tei  implement  Se;e:tion 
10(](e;)(2).  The;  Commissiein  alsei  bolioveis 
that  the  oxex;ptiein  shoulel  allay  some;  of 
the;  exincorns  raisoel  by  tho  eximmontors 
re;gareling  the;  sexipo  eif  tho  ineloponelonex; 
asseissmont  re;quire;me;nt.  Basoel  on  tho 
above,  the;  (ximmi.ssion  tie;liove;s  the;.se; 
limitoel  e;xex;ptions  are;  exinsiste;nt  with 
the;  investor  preite;e;tiein  preivisions  eif 
vSoction  (i(b)(5)  eif  the;  Act. 

Re;gareling  the;  belief  eif  aneithor 
commontor  that  tho  ineloponeloneio 
assessment  re;quire;me;nt  coulel 
eliscotirago  comjion.sation  committeios 
from  obtaining  tho  aelviex;  of  aelvise;rs.'^' 
the;  (ximmission  neitos  that,  as  alroaely 
eliscussoel,  neithing  in  the;  proposoel  rule; 
prevents  a  eximponsatiein  eximmittoo 
from  seloeding  any  aelvise;r  that  it 
jirofors.  inedueling  eine;s  theit  are;  not 
inelojionelont,  afte;r  exinsiele;ring  tho  six 
faedeirs.  In  this  r(;gard,  in  Amonelmont 
Nei.  3,  NYSE  aeleloel  spoedfic  rule; 
language  .stating,  among  other  things, 
that  neithing  in  its  rule;  re;quire;s  a 
eximponsatiein  aelvisor  to  he; 
indoponelont.  only  that  the; 
eximponsiition  eximmitte;e;  must  exinsielor 
tho  six  ineloponelonex;  facteirs  bofeiro 
se;le;cting  eir  re;ex;iving  aelviex;  freim  a 
eximjionsatiein  aelvisor.'^-  Rogareling  the; 
eximmontor’s  exinex;rn  eivor  tho  burelons 
that  the;  Exediango  jiropeisal  impeise;s.  the; 
(ximmi.ssion  neitos  theit  Rule;  10(i-l 
oxjilicitly  re;ejuire;.s  (;xediange;.s  tei  re;eiuire; 
exinsieloration  eif  thei.so  six  faedeirs. ' 
Meiroeivor,  five;  eif  tho  six  faedeirs  wore; 
elictatod  bv  Ceingre;.ss  it.solf  in  tho  Deielel- 
Frank  Ae:t.  As  previously  .stated  by  tho 
Commission  in  aelopting  Rule  1()C-1. 
tho  roquiromont  that  eximponsatiein 
eximmitte;e;.s  exinsielor  the;  inele;jM;nele;nex; 
of  peitontial  eximponsatiein  aelvisors 
bofeiro  they  aro  soleiedoel  shoulel  help 
eissuro  that  componsation  ceimmitteios  of 
affoedoel  listoel  eximjianios  aro  botte;r 
infeirmoel  abeiiit  peitontial  exinflicts. 
whie.h  coulel  roeluex;  tho  likoliheieiel  that 


industry  {>iini!rally  do  not  raise  tlio  potential 
conllicts  ol  interest  that  tlu!  ainendinents  ar(! 
intendiul  lo  address."). 

.S'ee  (’.orporale  Secretaries  l.elUu  and  siipni 
note  12(1  and  accoinpanviii”  t(!Xt. 

S(!(‘  snpni  notes  4(l-5(l  and  accoin|)anving  text. 

'^■'Tlie  ('.oininission  also  do(!s  nol  a”ree  with  the 
arf>umenl  ol  one  coininent(!r  that  NY.SF  .Area's 
suhstantiallv  similar  proposal  must  reepnre 
compensation  committees  to  speciticallv  consider, 
amon^  the  indepemdence  factors  redating  to 
compensation  advisers,  whethix  such  an  adviser 
reepnres  that  clients  c.ontraclually  agret!  to 
indemnify  or  limit  Ilnur  liability.  .See  (ill  Fetter.  The 
(Commission  views  as  reasonable  the  Fxcdiange’s 
htdief  that  the;  six  factors  siX  forth  in  Ride  Ul('.-1 
are  sufficient  for  the  reipiired  independence 
assessment. 
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they  are  unknowingly  intliienced  l)y 
contlicted  compensation  advi.sers. 

Finally,  one  coininenter  recjue.sted 
guidance  “on  how  often  the  required 
independence  assessment  should 
(K;cur.”  This  coininenter  oh.served 
that  it  "will  he  extremely  hnrdensome 
and  di.srnptive  if  jirior  to  each  such 
|i:om|)ensation  committeel  meeting,  the 
committee  had  to  conduct  a  new 
assessment."  The  (kimmission 
anticijiates  that  compen.sation 
committees  wilt  conduct  such  an 
independence  assessment  at  least 
annuallv. 

The  changes  to  NYSF’s  rules  on 
comiKMisation  advisers  should  therefore 
henefit  investors  in  NYSF-listed 
companies  and  are  consistent  with  the 
reijnirements  in  Section  (i(h)(.'))  of  the 
Act  that  rules  of  the  exchange  further 
investor  protection  and  the  jiulilic 
interest. 

f/.  Application  to  Smaller  Reporting 
(Companies 

The  Commi.ssion  believes  that  the 
reijuirement  for  Smaller  Reporting 
('ompanies,  like  all  other  listed 
companies,  to  have  a  compen.sation 
committee,  composed  .solely  of 
lnde])endent  Directors  is  reasonahle  and 
consistent  with  the  jiroteclion  of 
investors.  The  Commission  notes  that 
NY.SK's  rules  for  compensation 
committees  have  not  made  a  distinction 
for  Smaller  Reporting  ('.onijianies  in  the 
past.  However,  consistent  with  the 
exemption  of  Smaller  Reporting 
(aanjianies  from  Rule  1()C-1,  the  NYSE 
jiropo.sal  would:  (i)  Exempt  Smaller 
Reporting  (kmipanies  from  having  to 
consider  the  additional  inde])endence 
napiirements  as  to  compen.satorv  fees 
and  affiliation:  and  (ii)  exempt  their 
com|)ensation  committees  from  having 
to  consider  the  additional  independence 
factors  for  compensation  advisers. 

Under  this  ajijiroach.  Smaller  Reporting 
Comjianies  will  effectively  he  subject  to 
the  same  requirements  as  is  cnrrentlv 
the  case  under  the  existing  requirements 
of  the  Manual  for  all  companies  with 
resjiect  to  having  a  written  charter  that 
provides  the  comjien.sation  committee 
with  the  sole  authoritv  and  funding  for 
the  mtention  of  compen.sation 
consultants. 

The  Commission  believes  that  these 
provisions  are  consistent  with  the  Act 
and  do  not  unfairly  discriminate 
between  issuers.  The  (kimmission 
believes  that,  for  similar  reasons  to 
tho.se  for  which  Smaller  Rejiorting 
Conqianies  are  exempted  from  the  Rule 


S(‘v  Rule  UK)-1  Adopting  Kcdoiist!.  siijmi  nolo 

11. 

'''’.S'of.-Oorporiilo  .Socriitiirios  l.oltor. 


lOC-l  reipiirements,  it  makes  sen.se  for 
NYSE  to  provide  .some  flexibility  to 
Smaller  Reporting  (kinqianies.  Further, 
because  a  Smaller  Reporting  (knnpany 
does  not  need  to  include  in  its  charter 
the  additional  provision  regarding  the 
imhqiendence  of  compensation  advisers 
that  NYSE  is  recpiiring  all  other  listed 
comiianies  to  include  to  conqily  with 
Rule  1  ()(’-!,' and  in  view  of  the 
potential  additional  costs  of  such 
review,  it  is  reasonahle  not  to  reciuire  a 
Smaller  Rejiorting  (kimpany  to  conduct 
such  analysis  of  coniiiensation  advi.sers. 

D.  Opportunitv  To  (Jure  Defects 

Rule  reciiiires  the  rules  of  an 

exchange  to  jirovide  for  apjiropriate 
procedures  for  a  listed  issuer  to  have  a 
reasonahle  opjiortnnitv  to  cure  any 
defects  that  would  he  the  basis  for  the 
exchange,  under  Rule  lOC-l,  to  jirohihit 
the  issuer’s  listing.  Rule  1  ()(]-!  also 
specifies  that,  with  respect  to  the 
indejiendence  standards  adopted  in 
accordance  with  the  re(|uirements  of  the 
Rule,  an  exchange  may  jirovide  a  cure 
period  until  the  earlier  of  the  next 
annual  shareholders  meeting  of  the 
listed  issuer  or  one  year  from  the 
occurrence  of  the  event  that  caused  the 
niemher  to  he  no  longer  independent. 

The  (’.ommission  notes  that  the  cure 
jieriod  that  NYSE  propo.ses  for 
companies  that  fail  to  comply  with  the 
enhanced  indejiendence  recpiirements 
designed  to  comply  with  Rule  1()C-1  is 
the  same  as  the  cure  period  suggested 
under  Rule  lOf]-!.  hut  NYSE  limits  the 
cure  jieriod's  use  to  circumstances 
where  the  committee  continues  to  have 
a  majority  of  independent  directors,  as 
NY.SE  believes  this  would  ensure  that 
the  applicable  committee  could  not  take 
an  action  without  the  agreement  of  one 
or  more  independent  directors.  The 
Commission  believes  that  the 
accommodation,  including  the  proposed 
period  and  limitation,  although  it  gives 
a  comjiany  le.ss  leeway  in  i;ertain 
circum.stances  than  the  cure  jieriod 
provided  as  an  option  by  Rule  1()C-1,  is 
fair  and  reasonahle  and  consistent  with 
investor  jirotection  under  Rule  ()(h)(.'i) 
by  ensuring  that  a  compensation 
committee  cannot  take  action  without  a 
majority  of  independent  directors  even 
when  a  memher  cea.ses  to  he 
independent  and  the  committee  is 
entitled  to  a  jieriod  to  cure  that 
situation. 


'■'•As  (lis(:iiss(!(l  siii)r(i  luilcs  .'ili-.')?  iind 
accoinpiinying  loxl.  tha  chaitiM' ol  a  .Sinallar 
R(!|)()i'ling('.(>inpany  will  not  ha  nspiinul  to  inchulo. 
like;  tlia  charters  oi Othar  lislad  conipanias.  a 
racpdi'iMiianl  lhal  Ilia  cdiiiiiiitlaa  consider 
indapandanca  laclors  hainra  salacting  such 
advisers.  h(x:aiisa  .Sinai lar  Ka))orling  Coiniianias  are 
not  siihjact  to  that  ra(|uira]nant. 


'rhe  Commission  agrees  with  the 
imderstiinding  of  the  coininenter  who 
believed  thiit  Rule  lOC-1  retjuires  that 
an  exchange  jirovide  a  comjiany  an 
ojijiortunity  to  cure  anv  defects  in 
comjili;mi:e  with  anv  of  the  new 
retjiiirements.  The  (kimmission  believes 
that  NYSE’s  genenil  due  jiroce.ss 
jirocedures  for  the  deli.sting  of 
comjianies  that  tire  out  of  comjiliance 
with  the  Exchange’s  rules  .satisfy  this 
recjiiirement.  For  examjile.  NYSE’s  rules 
Jirovide  that,  unless  continued  listing  of 
the  comjiany  raises  a  jiulilic  interest 
concern,  when  a  comjiiiny  is  deficient  in 
comjiliance  with  listing  .standards,  the 
Exi:hange  will  jirovide  the  comjiany 
with  an  ojijiortunity  to  jirovide  NYSE 
with  a  jilan  of  definitive  action  the 
comjiany  has  taken,  or  is  taking,  that 
would  hring  it  into  conformity  with 
continued  li.sting  standards  within  18 
months  of  receijit  of  a  notice  of  a 
deficiency. 

'I’he  Commission  believes  that  these 
general  jirocedures  for  comjianies  out  of 
comjiliance  with  listing  requirements, 
in  addition  to  the  jiarticnlar  cure 
jirovisions  for  failing  to  meet  the  new 
indejiendence  standards,  adeijuately 
meet  the  mandate  of  Rule  1()C-1  and 
also  are  consistent  with  investor 
Jirotection  and  the  jiulilic  intere.st,  since 
they  give  a  comjiany  a  reasonable  time 
Jieriod  to  cure  non-comjiliance  with 
the.se  imjiortant  reijuirements  before 
they  will  he  delisted. i7« 

R.  Rxein})tions 

The  ('commission  believes  that  it  is 
ajijirojiriate  for  NYSE  to  exemjit  from 
the  new  reijuirements  established  hv  the 
jirojio.sed  rule  change  the  .same 
categories  of  i.ssuers  that  are  exemjit 
from  its  existing  standards  for  oversight 
of  executive  comjiensation  for  listed 
comjianies.  Although  Rule  l()(c-l  does 
not  exjilicitly  exemjit  some  of  the.se 
categories  of  issuers  from  its 
reijuirements,  it  does  grant  discretion  to 
exchanges  to  jirovide  additional 
exemjit  ions.  NYSE  states  that  the 
rea.sons  it  adojited  the  existing 
exemjit  ions  ajijily  equally  to  the  new 
reejuirements,  and  the  Commission 
believes  that  this  a.ssertion  is  reasonable, 

NYSE  jirojiosed  to  exemjit  limited 
jiartnershijis.  comjianies  in  liankrnjitcy 
jiroceedings  and  ojien-end  management 
investment  comjianies  that  are 
registered  under  the  Investment 
Ccomjiany  Act  from  all  of  the 
reejuirements  of  Rule  1  ()(;-!.  The 


"’■.S'(,‘(;  .sii/iiTi  loxi  nccdiiipiiiiying  iiotos  i:i7-i:i8. 
Si'o  also  NY.SR  Riisponso  l.iitliir.  .siipni  nolo  (i. 

'■"TIui  Coiiiiiiission  notds  lliiit  tlio  giiiuiial 
lirociuliinis  lo  cuni  non-complianco  aclaqualalv 
addro.ss  tlio  coininonls  mada  in  tlui  Corporato 
Sacrolarias  Lallor. 


4584 


Federal  Register / Vol.  78,  No.  14 /Tuesday,  January  22,  2013 / Notices 


Coniiiiission  l)oliov(!s  such  ox(;iupti()ns 
are  reasonaljle,  and  notes  that  such 
entities,  which  wen;  already  generally 
exeni])t  troin  NYSE’s  existing 
coin])ensation  committee  re(iuirem(;nts, 
also  are  exempt  from  the  compensation 
committee  inde])(;ndence  recpnrements 
specifically  under  Ride  lOC-l.  NYSE 
also  proposes  to  exempt  closed-end 
management  investment  comjianies 
registered  under  the  Investment 
(ioinjiany  Act  from  the  reipurements  of 
Rule  1()C-1.  The  Commission  believes 
that  this  exemption  is  reasonable 
because  the  Investment  Com])any  Act 
already  assigns  imjjortant  duties  of 
investment  coinjiany  governance,  such 
as  approval  of  the  investment  advisory 
contract,  to  independent  directors,  and 
l)ei:ause  such  entities  were  already 
generally  exempt  from  NYSE’s  existing 
compensation  committee  reciuirements. 
The  Commission  notes  that,  as  one 
commenter  stated,  typically  registered 
investment  comjianies  do  not  employ 
executives  or  emjiloyees  or  have 
comjiensation  committees.  The 
Commi.ssion  notes  that  the  existing 
language  ofthe.se  exemjitive  jirovisions 
is  not  changed,  hut  that  the  provisions, 
which  go  beyond  Rule  lOC-Ts 
exemptions,  are  consistent  with  Ride 
1()C-1. 

The  Commission  further  believes  that 
other  jn'0])osed  exemption  jirovisions 
relating  to  controlled  companies.''” 
asset-hacked  i.ssners  and  other  jia.ssive 
issuers,  and  issuers  who.se  only  listed 
eijiiity  stock  is  a  preferred  stock  are 
rea.sonahle,  given  the  specific 
characteristics  of  these  entities.  As 
noted  hv  the  Exchange,  many  of  those 
issuers  are  externally  managed  and  do 
not  directly  emjjloy  executives;  do  not, 
by  their  nature,  have  employees,  or  have 
executive  compensation  policy  set  hv  a 
body  other  than  their  board. 

The  NYSE  projiosal  would  continue 
to  permit  foreign  jnivate  issuers  to 
follow  home  country  })ractico  in  lieu  of 
the  provisions  of  the  new  rules,  without 
reipiiring  any  further  disclosure  from 
such  entities.  The  Commission  believes 
that  granting  exemptions  to  foreign 
])rivate  issuers  in  deference  to  their 
liome  countrv  practices  with  resjject  to 
comjiensation  committee  practices  is 
ajipropriate,  and  believes  that  the 
exi.sting  disclosure  reijuirements  will 
help  investors  determine  whether  thev 
are  .satisfied  with  the  alternative 
standard.  The  Commission  notes  that 
such  entities  are  exempt  from  the 
compensation  committee  independence 


''■'Tlio  (loinniission  ncilos  tliiil  controllod 
(:(ini|)anios  an;  |)rovicl(!(l  an  automatic  oxomption 
from  tho  application  of  tho  ontiri;tv  of  Kulo  lOO- 
1  by  Rule  1()C:-1(1))(.t). 


reiinirements  of  Rule  IOC-1  to  the 
extent  such  entities  di.sclose  in  their 
annual  reports  the  rea.sons  they  do  not 
have  independent  compensation 
committees. 

E.  TninsHion  to  tho  Now  Hiilos  for 
(^oiuponios  Listod  os  of  tho  /i//er/yv'e 
Da  to 

The  (’.ommission  believes  that  the 
deadlines  for  compliance  with  the 
proposal’s  various  provisions  are 
reasonable  and  should  afford  li.sted 
companies  adequate  time  to  make  the 
changes,  if  any,  necessary  to  meet  the 
new  standards.  The  (Commission 
believes  that  the  deadline  pro])osed  is 
clear-cut  and  matches  the  revised 
deadline  set  forth  by  The  NASDAQ 
Stock  Market.'””  Accordingly,  the 
deadline  gives  companies  until  the 
earlier  of  their  first  annual  meeting  after 
January  15,  2014,  or  October  31,  2014, 
to  comjily  with  the  remaining 
])rovisions. "" 

C.  Cjomplianoo  Sohodidos:  IPOs; 
Companios  That  Loso  Thoir  Exomptions; 
Ooinpanios  Transfon'in<>  From  Othor 
Markots 

The  (Commission  believes  that  it  is 
reasonable  for  NYSE  to  allow,  with 
res])ect  to  IROs,  companies  listing  in 
conjunction  with  a  carve-out  or  s|)in-off 
Iran.saction,  companies  emerging  from 
bankruptcy,  comjianies  ceasing  to  he 
controlled  comjianies,  companies 
ceasing  to  qualify  as  a  foreign  private 
issuer,  and  companies  transferring  from 
other  markets,  the  same  pha.se-in 
schedule  for  compliance  with  the  new 
requirements  as  is  permitted  under  its 
current  compen.sation-related  rules. 

The  (Commission  also  believes  that  the 
compliance  schedule  for  companies  that 
cease  to  he  Smaller  Rejiorting 
Companies,  as  revised  in  Amendment 
No.  ci,  affords  such  com])anies  ample 
time  to  come  into  compliance  with  the 
full  jianoply  of  rules  that  aj)ply  to  other 
companies.  In  the  C.ommission’s  view, 
the  revised  schedule  also  offers  such 
companies  more  claritv  in  determining 
when  they  will  he  subject  to  the 
heightened  requirements. 


'"".SVv;  Anudulmunt  No.  1  lo  I’ilo  No.  .SK- 
NA.SDAQ-2(n2-IO!);  saa  (itso  .S(>(:ui  ilios  Kx(;liiin<>i! 
Act  Riiluaso  No.  (i«(n:i  (0(.lol)(!r  9.  2012).  77  FK 
(i2,')(i;i  (OcIoIkm'  15,  2012)  (Notice  of  I'  ilo  No.  SR- 
NA.SI)AQ-20 12-10!)). 

""  'I’lu!  proposal  is.  howaiver,  otlutrwi.so  (ilfiHlivo 
on  |ulv  I,  201  ;t.  and  issiuMS  will  lx;  r(K|nired  to 
comply  with  tlu;  new  coinpensiition  committee 
cdiarter  and  advi.ser  laxpiireimmts  as  of  that  date.  As 
notcxl  above,  ccutain  (!xistin<i  issiims.  such  as 
smaller  reiiortin^  companies,  are  exemi)t  from 
com|)lianc:e  with  the  new  indep(mdent;e 
refiuirement  with  res))ect  to  com|)ensation 
committee  service. 


V.  Accelerated  Approval  of 
Amendment  No.  3  to  the  Proposed  Rule 
(Change 

The  (Commi.ssion  finds  good  cause. 
])ursuant  lo  Section  lt)(l))(2)  of  the 
Act,"*^  for  ajijiroving  the  proposed  rule 
change,  as  modified  by  Amendment 
Nos.  1  and  3,  prior  to  the  3()th  day  after 
the  date  of  publication  of  notice  in  the 
Federal  Register. 

The  chtmge  made  to  the  jiroposal  by 
Amendment  No.  3  to  change  a  reference 
from  Item  10(11(1)  of  Regulation  S-K  to 
a  reference  to  Exchange  Act  Rule  12h- 
2  is  not  a  substantive  one  and  nierelv 
references  an  otherwise  identical 
definition. 

The  revision  made  by  Amendment 
No.  3  to  the  comjiliance  rides  for 
companies  that  cease  to  he  Smaller 
Reporting  (Companies  "*■*  establishes  a 
schedule  that  is  easier  to  understand, 
while  still  affording  such  comjianies 
adequate  time  to  come  into  compliance 
with  the  apjilicable  requirements.  The 
(Commission  notes  thcit  the  Start  Date  of 
the  compliance  jieriod  for  such  a 
comjianv  is  six  months  after  the  Smaller 
Reporting  (Coni|)any  Determination  Date, 
and  the  company  is  given  no  less  than 
another  six  months  from  the  Start  Dale 
to  gain  compliance  with  the  rules  from 
which  it  had  been  previously  exemiit. 

As  originally  jiroposed  a  Smaller 
Reporting  (Company  had  to  comjily 
within  six  months  of  the  Smaller 
Reporting  (Company  Determination  Date, 
and  for  the  adviser  assessment  at  the 
Smaller  Reporting  (Coinjiany 
Determination  Date.  The  (Commission 
believes  the  amendments  to  the 
transitions  for  issuers  that  lose  their 
status  as  a  Smaller  Reporting  Company 
will  afford  such  companies  additional 
time  to  comply  and  avoid  issues 
involving  inadvertent  non-compliance 
hecau.se  of  the  provision  that  originally 
ajiplied  immediately  on  the  Smaller 
Rejiorting  CComiiany  Determination  Date. 
The  amendments  akso  provide 
additional  clarity  on  when  the  time 
frames  commence,  and  as  such  the 
(Commission  believes  good  cause  exists 
to  accelerate  approval. 

The  change  to  commentary  made  by 
Amendment  No.  3  lo  exclude  advisers 
that  |)rovide  only  certain  types  of 
.services  from  the  indejiendence 
assessment  is  also  appropriate.  As 
discussed  above,  the  ("ommi.ssion  has 
already  determined  to  exclude  such 
advi.sers  from  the  disclosure 
reijuirement  regarding  comiiensation 
advi.sers  in  Regulation  S-K  because 
the.se  types  of  .services  do  not  raise 


"'^15  ll.S.C.  7K.s(h)(2). 

Sue  nolos  7l)-7:i  mid  iuxxmipanving  loxl. 
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conflict  of  interest  concerns.  Finally,  the 
addition  of  further  guidance  by 
Aineiuhnent  No.  3  merely  flarifies  that 
nothing  in  the  Exchange’s  rules  re{|uires 
a  com])ensation  adviser  to  he 
independent,  only  that  the 
compensation  committee  c.onsider  the 
independence  factors  before  .selecting  or 
receiving  advice  from  a  compensation 
a(lvis(M',  and  is  not  a  substantive  change, 
as  it  was  the  intent  of  the  rule  as 
originally  j)ropo.sed. 

For  all  Ine  reasons  di.scussed  above, 
the  (Commission  finds  good  cause  to 
accelerate  a])proval  of  the  proposed 
changes  made  by  Amendment  No.  3. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing  and 
whether  Amendment  No.  3  is  consistent 
with  the  Act.  (Comments  may  he 
submitted  by  any  of  the  following 
methods: 

Electronic  (Minmcnts 

•  D.se  the  (Commission's  Internet 
comment  form  [htti}://\\  \v\\’.scc.>io\/ 
rnlcs/sro.shtml)-,  or 

•  Send  an  email  to  rulc- 
connucnts@s(!c.}>ov.  iMease  include  File 
Number  SR-NYSl’C-2()  12-40  on  the 
subject  line. 

Paper  (ionnnents 

•  Send  j)aper  comments  in  triplicate 
to  Flizalxith  M.  Murphy.  Secretary. 
Securities  and  Exchange  (Commission, 
100  F  Street  NE..  Washington.  D(C 
20.'i40-1000. 

All  submissions  should  refer  to  File 
Number  SR-NYSE-201 2-40.  This  file 
number  should  he  incliuhul  on  the 
subject  line  if  email  is  used.  To  help  the 
(Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  (Commission  will 
post  all  comments  on  the  (Commission's 
intermit  Web  site  (http://\\'\\’\v.sec.gov/ 
riiles/sro.shlml).  (Copies  of  the 
submission,  all  suhseejnent 
amendments,  all  written  statements 
with  respect  to  the  jiroposed  rule 
change  that  are  filed  with  the 
Commi.ssion.  and  all  written 
communications  relating  to  the 
j)roposed  rule  change  between  the 
(Commi.ssion  and  anv  person,  other  than 
tho.se  that  may  he  withheld  from  the 
public  in  accordance  with  the 
provisions  of  ."i  U.S.CC.  .').'j2.  will  he 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Fuhlic 
Reierence  Room  on  official  business 
days  between  the  hours  of  1  ():()()  a.m. 
and  3:00  j).m.  (Co|)ies  of  such  filing  also 
will  h(!  available  for  in.s|)(K;tion  and 
copying  at  the  j)rincipal  office  of  NYSE. 


All  comments  r(!ceived  will  he  posted 
without  change:  the  (Commi.ssion  does 
not  (ulit  personal  ichmtifying 
information  from  submissions.  You 
should  submit  only  information  that 
yon  wi.sh  to  make  available  publicly.  All 
submissions  should  refer  to  File 
Number  SR-NYSE-2()12-4n,  and 
should  he  submitted  on  or  hefon; 
I'ehruarv  12.  2013. 

VII.  (Conclusion 


l-’or  the  (Commission.  l)y  tlie  Division  of 
1'riuling  and  Markcits.  pursuant  to  ddegated 
antliority.  "*'■ 

Kevin  M.  O’Neill, 

Depiilv  Secrelarv. 

If'R  Doc.  2()i:!-ni  UK)  I’ilod  l-l(i-t;i;  K:4.'')  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  8157] 


In  summary,  and  for  the  reasons 
disciKssed  in  more  detail  above,  the 
(Commission  helicives  that  the  rules 
being  ado|)ted  hv  NYSE,  taken  as  whole, 
should  benefit  investors  by  heljting 
listed  comjtanies  make  iid'ormed 
decisions  regarding  the  amount  and 
form  of  executive  compensation. 

NYSE’s  new  rules  will  help  to  meet 
(Congress’s  intent  that  compensation 
committees  that  are  responsible  for 
setting  compensation  policy  for 
executives  of  listed  companies  consist 
only  of  indejjendent  directors. 

NYSE’s  rules  akso,  consi.stent  with 
Rule  1()(C-1,  re{|uire  compimsation 
committees  of  listed  companies  to 
a.sse.ss  the  independence  of 
com])ensation  advisers,  taking  into 
consideration  six  .s])ecified  factors.  This 
shouhl  help  to  assun;  that  compensation 
committees  of  NYSE-listed  companies 
are  belter  informed  about  ])otential 
c:onflicts  when  .selecting  and  receiving 
advice  from  advisers.  Similarly,  the; 
])rovisions  of  NYSE’s  standards  that 
re(|uire  com])en.sation  committeiis  to  he 
given  the  authority  to  engage  and 
oversee  compensation  aclvisers,  and 
retjuire  the  li.sted  company  to  provide 
for  a])propriate  funding  to  t;ompensate 
such  advisers,  .should  help  to  support 
the  com])ensation  committee’s  role  to 
oversee  executive  compensation  and 
help  provide  compensation  {:ommittees 
with  the  resources  nece.ssarv  to  make 
better  informed  com])ensation 
decisions. 

For  the  foregoing  reasons,  the 
(Commission  finds  that  the  ])roposed 
rule  change.  SR-NYSE-2()1 2^9.  as 
modified  by  Amendment  Nos.  1  and  3, 
is  consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  a])])licahle  to 
a  national  securities  exchange,  and,  in 
jjarticular,  with  Section  (i(h)(.'i)  of  the 
Act.'"-* 

It  is  therefore  ordered,  pursuant  to 
Section  19(l))(2)  of  the  Act.'”'*  that  the 
l)roposed  rule  change.  SR-NYSE-201 2- 
49,  as  modified  by  Amendment  Nos.  1 
and  3,  he.  and  it  hereby  is,  a})j)roved. 


!.'■>  IL.S.C.  7Hr(l))(5). 
l.'i  IL.S.C.  7Ks(l))(2). 


Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
“Albrecht  Durer:  Master  Drawings, 
Watercolors,  and  Prints  From  the 
Albertina” 

summary:  Notii;e  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19.'l90.'5  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  7\ffairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2081,  e/  seq.:  22  U.S.C.  0501  note,  et 
se(].).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  230-3  of  7\ugust  28,  2000 
(and,  as  appropriate,  Dehjgation  of 
Authority  No.  257  of  April  15,  2003),  1 
hereby  determine  that  the  objects  to  he 
included  in  the  exhibition  “Albrecht 
Diirer:  Master  Drawings,  Watercolors, 
and  Prints  from  the  Albertina,’’ 
imported  from  abroad  for  tem])orary 
exhibition  within  the  United  .States,  are 
of  cultural  significance.  The  objects  are 
im])orted  pursuant  to  a  loan  agreemeid 
with  the  foreign  owner  or  custodian.  1 
also  determine  that  the  exhibition  or 
dis])lay  of  the  exhibit  objects  at  the 
National  Callery  of  Art,  Washington, 

DC,  from  on  or  about  March  24.  2013, 
mdil  on  or  about  )une  9,  2013.  and  at 
possible  additional  exhibitions  or 
venues  yet  to  he  determined,  is  in  the 
national  interest.  1  have  ordered  that 
Public  Notice  ofthe.se  Determinations 
he  published  in  the  k’ederal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Paul  W. 
Manning,  Attorney- Adviser.  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State  (telephone:  202-(i32-()409).  The 
mailing  address  is  U.S.  Dej)artment  of 
State,  SA-5,  L/PD,  Fifth  Floor  (Suite 
51103),  Wa.shington,  DC  20522-0.505. 

Dated:  janiiarv  10.  2013. 

|.  Adam  Kreli, 

Principal  Deputy  Assistant  Secretary,  linrean 
of  Edncational  and  Cnltaral  A  ffairs. 
Dejxirtnient  of  State. 

IKK  Doe.  2l)i:i-(m‘l.'j  I-ilod  l-l«-i;i:  H:4,S  am) 
BILLING  CODE  4710-05-P 
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DEPARTMENT  OF  STATE 

[Public  Notice  8156] 

Culturally  Significant  Object  Imported 
for  Exhibition  Determinations:  “Gutai: 
Splendid  Playground” 

summary:  Notice  is  herehv  given  of  the 
following  (leterininations:  Pursuant  to 
the  authority  vested  in  me  hv  the  Act  of 
October  in,’l9().'5  (79  Stat.  OBf);  22  IJ.S.C. 
2459),  Executive;  Order  12047  of  March 
27,  1978,  tlie  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 

2081,  e/  .s«/.;  22  IJ.S.C.  0501  note,  at 
saq.).  Delegation  e)f  Authority  No.  234  of 
Oe:te)he;r  1,  1999,  and  Delegatieni  of 
Autliority  Nee.  230-3  of  August  28,  2000 
(and,  as  appropriate.  Delegation  of 
Authority  Ne).  257  e)f  A])ril  15,  2003),  I 
lie;re;hy  eletermine  that  tlie  e)hjeK:t  to  he 
inedudeel  in  the  exliihition  “Gutai: 
Splendiel  Playgreeunel,”  importeel  from 
ahre)ad  lor  temporary  exhihitiejii  within 
the  United  Stateis,  is  e)f  cultural 
signifie:ance.  Tlie  ohjeict  is  importeel 
])ursuant  tei  a  leian  agreememt  with  the 
tdreign  eiwner  eir  custodian.  1  edsei 
eleteninine  that  the  exhibition  or  elisplay 
eif  the  exhibit  ohje!e;t  at  the  .Seilemiem  R. 
Guggenheim  Mnseum,  New  York,  Nenv 
Yeirk,  freim  een  eir  ahemt  Ee;hrnary  15, 
2013,  until  em  eir  ahemt  May  8,  2013.  anel 
at  pei.ssihle  aelelitiemal  exhibitions  eir 
venueis  vet  tei  he;  eleteainineul.  is  in  the 
natiemal  inteireist.  I  have  ordereel  that 
Public  Neitice  eif  the.se  Dedeirminations 
he;  pnhlisluKl  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Feir 
further  information,  inchuliug  a 
elei.se:riptie)u  of  the  eixhihit  eihjeict,  e:e)utact 
Paul  VV.  Mauuiug,  Attorney-Adviser, 
Office  eif  the  Legal  Adviser,  U.S. 
Department  of  State  (telejiheine:  202- 
032-0409).  The  mailing  aeldre.ss  is  U.S. 
Dejiartment  of  State,  SA-5.  L/PD,  Fifth 
Floor  (Suite  5H03),  Washington,  DG 
20522-0505. 

llaleul:  lainiary  14.  201.3. 

].  Adam  Kredi, 

Principal  Dcpntv  Assistant  Sccrctarw  Binvau 
of  Educational  and  (inltnral  A  ffairs. 
Department  of  State. 

|FR  Hoc.  2e)i:j-en  lO?  Kilod  am| 

BILLING  CODE  4710-05-P 

DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Applications  for  Certificates  of  Public 
Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits 

Notie;e  of  Ajiplic;alions  for  Geatificates 
eif  Public  Gonveniene.e  anel  Neexissily 
anel  Feireiign  Air  Carrier  Permits  Fileel 


Uneler  Sulipart  13  (feirmerly  Siihpart  Q) 
eluring  the  Weiek  Ending  January  5, 

2013.  'I’lie  feillowing  Applie:atieins  feir 
Gertifie;ate!.s  eif  Pnlilie:  Geinveniene:e  anel 
Neceissity  <mel  Feireign  Air  G.iirrier 
Peirmits  weire  fileiel  uneler  .Snhpart  13 
(feirmerly  Snli]iarl  Q)  eif  the  De;partmemt 
eif  Tran.s]ieirtiitiein’.s  Preitieehind 
Reigulatieins  (Se;e  14  GFR  301.201  et. 
seu].).  The;  ehie  elate  feir  Answers, 
(Jeinfeirming  Applie:atiein.s.  eir  Meitiems  tei 
Meielify  Se:ei]ie  are  set  feirth  lieleiw  feir 
eaich  ajijilicatiein.  Feilleiwing  the  Answer 
perieiel  DOT  may  preiexiss  the  eepplicatiem 
by  expediteel  preie;eeiure.s.  Sue:h 
preK:eelnre;.s  may  e:einsi.st  of  the  adoptiein 
eif  a  .sheiw-cause  eireler,  a  temtative  eireleir, 
eir  in  ajijiropriate  eiaseis  a  final  eireler 
without  further  ]ire}e:e;eelings. 

Docket  Nuinhar:  DO'r-(l,S'r-2012- 
0220. 

Dote  Filed:  Deicemlier  31,  2012. 

Due  Dote  for  Answers,  (Conforming 
Applicotions.  or  Motion  to  Modify 
Scope:  January  22,  2013. 

Description:  Ajiplication  of  USA  Jet 
Airlines,  Ine:.  (“USAJ”)  reiepie.sting  the 
Department  of  Tr<m.s]iortatiein  eli.se.laim 
jnriselictiein  eiver  the  e;orpeirate 
reieirganizatiem  eif  USAJ  in  whie:h  USAJ 
will  he  e;einverteel,  feir  tax  jirei]ieise;s/ 
jilanning,  from  a  Deihiware  e.eirponetiem 
tei  a  Delaware  limite:el  liability  ceimpany 
heiaring  the  name  USA  Jet  Airlines,  Ine:. 
ein  Dee;e!mlie;r  31, 2012  (the  “Diite  eif 
Reuirgcinizcitiein. 

Docket  Number:  D()'r-()ST-2013- 
0005. 

D(de  Filed:  Jemuary  4,  2013. 

Due  Dote  for  Answers,  (Conforming 
Applicotions,  or  Motion  To  Modify 
Scope:  Jimnary  25,  2012. 

Description:  Ajiiilication  of  G.A.L. — 
(Jargo  Airlines  Ltel.  (“G.A.L. — Cargo”) 
re!(]uesting  the  i.ssuane:e  of  an  ameneled 
feirengn  ;nr  e:arrier  jiermit  as  now 
alloweel  uneler  the  new  U.S. -Israel 
Agreiement,  for  expaneleel  authority  to 
ceindue:t  the  following  seirvices:  (i) 
.Se;hi;elule;d  anel  charter  feireign  air 
transportation  of  preijierty  anel  mail 
between  any  jieiint  eir  peiints  in  Israel 
anel  any  point  eir  jioints  in  the  United 
.States;  (ii)  scheduleel  anel  charteir  feireign 
air  transpeirtation  of  preiperty  anel  mail 
from  any  jioint  eir  ]ieiint.s  hehinel  Israel 
via  Israel  anel  via  any  intermediate 
jioints  tei  any  jieiint  eir  jieiints  in  the; 
Uniteel  .States  anel  to  any  jieiints  heiyonel; 
(iii)  either  e:harter  feireign  air 
transjieirtation  eif  jireijierty  anel  mail 
jiursuant  tei  the  reiejuireaneaits  uneler  14 
GFR  jiart  212;  anel  (iv)  transjieirtatiein 
autheirizeel  by  any  ieelelitieinal  route  eir 
other  rights  maele  iivailahle;  tei  Israeli 
e:arriers  in  the  future.  (J.A.L.  Cargo 
further  re;ejue;.sts  a  e:orre;sjieinding 
exeiujitiein  to  the  eixteait  neicessarv  tei 
enable  it  tei  jiroviele  the  .seirvice 


ele;scrihe;el  ahemt  jiending  issuance  of  the; 
ameneleel  fore;ign  air  e:arrier  jiermit  anel 
.such  aelelitiemal  or  either  relief  as  the; 
De;jiartme;nt  m;iy  ele;em  nece;.s.sary  eir 
ajijirojiriate. 

ttiii'bara  ).  liairsteiii. 

Acting  Program  Manager,  Docket  Operations. 
Federal  Itegister  Liaison. 

IFK  Doc.  2en:{-en  cei  Filed  I-IK-K):  iim| 

BILLING  CODE  4910-9X-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  Kake 
Access,  AK 

ACTION:  Notie:e  of  intent. 

SUMMARY:  The  Western  Federal  Lands 
flighway  Division  of  the  Fedeaal 
Highway  Aelministratiem  (FHWA)  is 
issuing  this  notice;  tei  aelvi.se  the  jiuhlie: 
that  FHWA  will  jirejiare  an 
Fnvireinmental  lmjiae;t  State;me;nt  (ELS) 
feir  a  jireijieiseel  transjieirtation  jiroje;e:t  tei 
inijireive  ae:e:e;.ss  tei  anel  freim  the 
e:emnnnnity  eif  Kake;  in  .Semthe;ast  Alaskei. 

Public  Involvement:  ()jijieirtnnitie;s  feir 
jiuhlie;  inveilve;ment  will  he  jireivieleel 
elnring  the;  .se;eiping  jiroe;e;.s.s,  jiuhlie; 
meeitings.  anel  a  jiuhlie:  he;aring.  Leitters 
ele;se;riliing  the;  jireijiei.sed  ae;tion  and 
.se)lie:iting  ceimments  will  he;  sent  tei 
ajijireijiriate  Fe;eleral.  .State,  anel  leie:al 
agene:ies.  Tribal  governments,  anel  to 
jirivate  eirganizations  and  e:itize;n.s  who 
have;  jireiviemsly  e;xjire;s.se;d  eir  are;  known 
to  have;  inte;re;st  in  this  jireiject.  To 
ensure;  that  the;  full  range;  eif  issneis 
relateul  tei  this  jireijioseul  ae;tion  is 
aelelres.seiel  anel  all  .signifie:ant  issues  are; 
iele;ntifie;el,  e:omment.s  anel  suggestions 
are  inviteel  freim  all  intereisted  iiartieis. 

Public  .Scojiing  Meetings  will  he  helel 
in  the  eiarlv  .Sjiring  eif  2013  to  reiceive 
eiral  anel  written  comments  on 
emvironmental  cone:erns  that  shemlel  he 
adelre;s.se;d  in  the;  FIS.  The  jiuhlie; 

.se;ojiing  meietings  will  he;  held  at  dateis, 
times,  and  loe:ations  tei  he  jiuhlished  in 
general  e;ire;ulatiem  newsjiapers  in  the 
jiroject  are;;i. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Traffalis  at  FHWA,  (ilO  Fa.st  5th 
.Street,  Vane:ouver,  WA  5)8001;  Kake- 
AccessFIS@dot.gov  or  300-01 5)-7787.  A 
jireijee:t-sjie;e;ific  Web  site  will  alsei  he; 
ele;velojie;el,  which  will  also  ae;e’.ejit 
jiuhlie:  e:onnne;nt.s,  jilea.se  gei  tei 
www.wfl.fhwu.dot.gov/projects/uk/kuke/ 
for  further  ujielates. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA.  in  ceiojieration  with  ADOTKPF, 
will  jirejiare;  an  FIS  em  a  jireijiei.sal  tei 
aelelre;.ss  the  neieel  feir  an  iiujiroved 
transjieirtation  system  for  acce.ss  to  anel 
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from  the  community  of  Kake  in 
Southeast  Alaska.  In  its  3004  Soutlujast 
Alaska  Trans|)ortation  Plan  (and  2011 
.SATP  Scoping  Rej)ort  and  updates  as 
postiul  at  hlti)://(i()i.(iI(isk(i.go\’/s(irng/ 
projticls/satp/inctfw.shtiul.  ADOT&Pl"' 
identified  the  need  to  improve  the 
transj)ortation  system  between 
•Southeast  (k)mmnnities,  including  the 
netid  to  provide  local  acce.ss  for  the 
community  of  Kake  to  a  major 
transportation  and  commercial  huh. 

This  FIS  will  he  coordinated  with  the 
Kake  to  Petersburg  Transmission  intertie 
Ids.  which  is  akso  in  progress.  The 
We.stern  Federal  Lands  Highway 
Division  of  FIIWA  will  he  the  lead 
federal  agency  for  the  Kak(;  Access  FIS. 

(airrently,  Kake  is  accessible  by 
mainline  ferry  twice;  a  week  and  by 
.schedided  air  taxi  service  to  Juneau  and 
Sitka  and  chartered  aircraft  to 
P»;ter.shurg.  Preliminary  alternatives 
were  identified  during  the 
transportation  planning  pha.se.  and  will 
he  evaluated  during  development  of  the 
FLS.  These  alternativ(;s  include: 

(1 J  The  Northern  (iorridor  alternative, 
which  h(;gins  in  Kake;  and  reconstructs 
s(;gments  of  logging  roads  and 
constructs  new  road  segments  to  extend 
a  roadway  that  terminates  in  the  (iity  of 
Kupreanof  across  Wrangell  Narrows 
from  downtown  P(;t(;rsl)urg; 

(2j  Tin;  Intertie  corridor  alternative, 
which  conn(;cts  Kake  with  Petersburg  hv 
following  om;  of  the  alternatives  being 
considered  in  the  Transmission  int(;rtie 
FIS; 

(3j  The  .Southern  (iorridor  alternative 
to  Kah  .Sheets  Hay.  which  follows 
exi.sting  mainline  logging  roads  .south 
from  Kake  before  div(;rging  along  a  new 
aliginn(;nt  to  Kah  .Sheets  Hay  where 
ferry  .si;rvice  would  provide  access  to 
Mitkof  Island  and  P(;ter.sl)nrg.  Prince  of 
Wales  Island  and  K(;tchikan.  or 
Wrangell: 

(4j  The  .South{;rn  (iorridor  alternative; 
to  Tot(;m  Hay.  which  includes 
upgraeling  (;xisting  mainline  logging 
roads  and  construction  of  new  roadway 
.south  from  Kake  to  Totem  Hay  wh(;n; 
lerry  .service  would  provide  access  to 
Mitkof  Island  and  Pi;ter.sl)urg,  Prince  of 
Wales  Island  and  Ketchikan,  or 
Wrangell:  and  {.'ij  the  Kake;  Ferrv  .Se;rvie:e; 
hnpre)ve;me;nt  alte;rnative;  we)ulel  imprewe 
elire;e:t  ferry  servie:e;  he;twe;en  Kake;  anel 
Jnne;au.  .Sitka,  eer  Pe;te;rsl)urg  using 
e;xisting  Alaska  Marine;  Highway  .Se;rvie:e; 
fe;rrie;s  anel  ferry  terminals  eer  by  aeleling 
a  ne;w  fe;rrv  tei  he;tter  se;rve;  the 
e:e)nnnunity. 

The  FLS  also  will  evaluate;  the;  Ne; 
Ae:tion  alternative. 

Aiilheirily:  23  IK.S.C:.  31.5;  49  Cl  R  1.48. 


Issue;cl  e)ii:  |anuiirv  15.  2013. 

KoIh;i  t  H.  I.ale;  HI, 

Dimetor  of  Project  Ih'livorv,  Waslarn  Podorol 
Ldiuls  Uii’hwoy  Division.  Podoval  Ilif’hwoy 
Adndnislralion. 
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BILLING  CODE  P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 3  0002] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
TERRAPIN;  Invitation  for  Public 
Comments 

agency:  Maritime  Aehnini.stratie)n. 
Department  e)f 'rranspe)rtatie)n. 
action:  Ne)tie;e;. 

summary:  As  authe)rize;el  by  4(i  II.S.C. 
12121.  the;  .Se;e:re;tarv  e)f  Transi)e)rtatie)n. 
as  re;pre;.se;nte;el  by  the  Maritime; 
Aelministnitie)!!  (MARADJ.  is  authe)rize;el 
te)  grant  waive;rs  of  the;  lJ..S.-huilel 
re;ejuire;me;nt  eif  the  e:e)astwise;  laws  unele;r 
e;e;rtinn  e;ire:umstane:e;s.  A  re;eiue;st  fen' 
sue:h  <i  waive;r  has  l)e;e;n  re;e:e;ive;el  by 
MARAD.  The;  ve;s.se;l,  anel  a  l)rie;f 
ele;.se:ri])tie)n  e)f  the;  jireipeiseel  .se;rvie:e;.  is 
listeel  l)e;le)w. 

DATES:  .Submit  eieemments  ein  eir  he;fe)re; 
Fe;hruiirv  21 . 2013. 

ADDRESSES:  (ieimments  shenilel  re;fe;r  te; 
ele)e:ke;t  numher  MARAD-2()1 3-0002. 
Written  e;e)nnne;nts  may  he;  suhmilteel  by 
hanel  eir  by  mail  te;  the;  DeieTet  (ilerk, 

II. .S.  De;partme;nl  eef  Transi)e)rtatie)n. 
De)e:ke;l  ()|)e;ratie)ns,  M-30,  We;sl 
Huileling  Cheeunel  Floeir,  Roe)m  W12-140, 
1200  New  Je;rse;y  Avenue;  .SF.. 
Washingtein,  DC  20.')00.  Ye)u  may  alse; 
se;nel  eiennments  e;le;e;tre)nie;ally  via  the; 
Interne;!  at  http://\v\v\v.n;oul(dions.o()v. 
All  e:e)nnne;nts  will  he;e:e)me  part  eif  this 
ele)e;ke;t  anel  will  he;  available  leer 
inspe;e:tion  ;mel  eieipying  at  the;  ahewe; 
aeleire;ss  he;twe;e;n  10  a.m.  anel  |).m., 
F.T..  Meinelay  thremgh  Frieliiy.  e;xe:e;pt 
fe;ele;ral  heeliehivs.  An  ele;e;lre)nie:  versiem 
e)f  this  eie)e:ume;nt  anel  all  de)e:ume;nts 
e;nte;ri;el  inte;  this  ele)e:ke;t  is  available  een 
the;  Weirlel  Wiele;  We;h  at  Idtp:// 

FOR  FURTHER  INFORMATION  CONTACT: 
Linehi  Williams,  l)..S.  De;p<utme;nt  e)f 
Transpeerlatiein.  Maritime 
Aehninistratiem,  1200  Ne;w  Je;rse;y 
Ave;nue;  .SF.,  Reeenn  W23-4.'j3, 
Washingteen,  DC  20.'500.  Te;le;])he)ne;  202- 
3()0-0n03.  Fmail 
IJn(ia.\Villi(iins@(i()f.g()v. 

SUPPLEMENTARY  INFORMATION:  As 
ele;.scril)e;el  by  the  ap])lie;ant  the  inteneleel 
.se;rvie:e  of  the  vessel  TFRRAPIN  is: 


inlnndnd  Commnrci(d  Usn  of  Vossol: 
Limiteel  sightseeing  e:ruising  hay  anel 
elelt.i  wate;rs. 

Ctoooiaphic  Hnojou:  “Calilbrnia.” 

The;  e;e)mj)le;te;  a])i)lie:atie)n  is  given  in 
DOT  eloe-.ket  MARAD-201 3-0002  at 
htlp://\\  \\  \v.ivouhdions.oov.  lnte;re;ste;el 
])artie;s  mav  e;e)mme;nl  e)n  the;  e;ffe;e:t  this 
ae:tie)n  imiy  have;  een  II..S.  ve;.sse;l  huilelers 
eer  businesses  in  the;  II..S.  that  use;  IJ..S.- 
Ihig  ve;s.se;ls.  If  MARAD  eletermines,  in 
ae:e:e)relane:e;  with  40  II..S.C.  12121  anel 
MARAD’s  re;gulatiems  at  40  OFR  Part 
388.  that  the  issuane:e;  e)f  the;  waiver  will 
have;  an  uneluly  aelve;rse;  e;ffe;e:t  ein  a  IJ..S.- 
ve;sse;l  huileler  eir  a  l)usine;ss  that  uses 
l]..S.-nag  ve;sse;ls  in  that  husine.ss,  a 
waiver  will  ne)t  he  granteel.  Oeemments 
shoulel  re;fe;r  te;  the  ele)e;ke;t  numher  eif 
this  ne)tie:e  and  the  vessel  name  in  eereler 
feir  MARAD  tei  ])ro])e;rly  e:e)nsiele;r  the; 
e;e)nnnents.  Ceimments  shenilel  alsei  .state 
the;  e:e)nnne;nte;r’s  intere;.st  in  the;  waiver 
applie;atie)n.  anel  aelelrei.ss  the;  waiver 
e:rite;ria  given  in  ^  388.4  eif  MARAD’s 
re;gulatiems  at  40  CFR  Pent  388. 

Privacy  Act 

Anveme;  is  iihle  tei  se;are;h  the; 
e;le;e;tre)nie:  feirin  eif  all  e:e)mme;nts 
re;ce;ive;el  intei  any  eif  our  eleie:ke;ts  liy  the; 
name;  eif  the;  inelivielual  sulimitting  the; 
e;einnne;nl  (eir  signing  the  e:einnne;nt.  if 
sulimitte;el  ein  lie;h;ilf  eif  an  asseie'.iatiein, 
business,  hilieir  uniein,  e;te:.).  Yeiu  may 
revieiw  DOT’s  e;eim|ile;te;  Privae:y  Ae:l 
.Statemeint  in  the;  Fe;deral  Register 
pulilishe;el  ein  Aiiril  11,  2000  (Veihune 
(i.'i.  Numlie;r  70:  Pageis  10477-78]. 

I)iili;(l:  laiiuary  14.  2013. 

Hy  ()i(l{;r  eii  the;  Maritinie;  AdiiiiiiisInitor. 
jidie;  P.  Agarwal, 

Sneratorv.  Maritiimf  Adininislmtion. 
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BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-201 3  0001] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
WINDROSE;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Aelministratiein, 
De;])artme;nt  eif  Transjieirlatiein. 
action:  Notieie. 

SUMMARY:  As  autheirizeiel  by  40  l)..S.(:. 
12121,  the;  .Seie:relarv  eif 'rranspeirlatiein, 
as  re;pre;sente;el  hv  the  Maritime; 
Aelministratiein  (MARADJ,  is  autheirizee 
to  grant  waivers  of  the  l]..S.-hnilel 
re;epiire;me;nt  of  the  ceiastwise;  laws  unele; 
e;e;rtain  cire:nmstane:e.s.  A  request  for 
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sucli  a  waiver  lias  been  received  by 
MAKAD.  The  vessel,  and  a  brief 
de.scription  of  the  propo.sed  service,  is 
listed  liehnv. 

DATES;  Submit  comments  on  or  before 
February  21 , 201 3. 

ADDRESSES:  (Comments  should  refer  to 
docket  number  MARAD-201 3-0001 . 
Written  comments  may  be  submitted  bv 
band  or  by  mail  to  the  Docket  Clerk, 

Ik.S.  De])artment  of  Transportation. 
Docket  ()|)erations.  M-30.  We.st 
Building  Cronnd  Floor,  Room  \V12-140, 
1200  New  Jersey  Avenue  SE.. 
Washington,  DC  20.'590.  Yon  may  also 
send  comments  electronically  via  the 
Internet  at  htij)://\v\v\\’. ivguhitions.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  p.m., 

E.T.,  Monday  through  Friday,  except 
federal  holiclays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Wc>b  at  http:// 
ww’w.rogu  I  (I  tions.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
binda  Williams,  II. S.  Dejjartmcmt  of 
Transportation,  Maritime 
Administration.  1200  New  Jer.sey 
Avenue  SE.,  Room  W23^.'j3, 
Washington.  DC  20.'j00.  Telephone  202- 
300-0003,  Email 
Lindo.\  Villi(nns@dot  .gov. 

SUPPLEMENTARY  INFORMATION; 

As  described  by  the  ai)])licanl  the 
intended  sc;rvice  of  the  vessed 
WINDROSE  is: 

INTENDED  COMMERCIAL  USE  OF 
VESSEL:  Carry  |)asseng(!rs  for 
sight.seeing  tours. 

'CEOCRAFHIC  RECION:  Florida. 
Puerto  Rico,  Virginia,  Maryland, 
California,  Hawaii,  Wa.shington. 

'fhe  comj)lete  ajjplication  is  given  in 
DOT  doc:ket  MARAD-201 3-0001  at 
http:/ /\v\v\v. ivgidntions.gov.  Intercjsted 
])arti(;s  may  coinmcmt  on  the  effect  this 
action  may  have  on  U.S.  vtissel  builders 
or  bnsine.sses  in  the  U.S.  that  use  IJ.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  40  U.S.C.  12121  and 
MARAD’s  rcignlations  at  40  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  nndnly  adverse  (;ffec:t  on  a  U.S.- 
vessel  builder  or  a  bnsinc^ss  that  n.ses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  nnmbcir  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAD  to  jiroperly  consider  the 
comments.  Comments  should  also  .state 
the  commenter's  interest  in  the  waiveer 
apj)lication,  and  addre.ss  the  waiver 
criteria  given  in  §388.4  of  MARAD’s 
regulations  at  40  CFR  Part  388. 


Privacy  Ac;! 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  onr  dockets  by  tin; 
name  of  the  individual  submitting  tin; 
comment  (or  signing  the  comment,  if 
submitted  on  behali Of  an  association, 
bnsin(!ss,  labor  union,  etc.).  Yon  may 
review  DOT’s  com])lete  Privacy  Act 
Stateimmt  in  the  Federal  Register 
published  on  A])ril  11, 2()()()  (Volume 
O.'l.  Number  70;  Pages  19477-78). 

By  Ordtir  ol  the  Miiritinu!  Administrator. 
Dated:  |amiary  14.  2013. 

Julie  P.  Agarwal, 

Sacivlnry,  .Mariliinn  Adininislnilion. 

IKK  Doc.  2()i:t-()n2()  Kilod  )t:4.5  iini| 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MARAD-201 3  0004] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
JOCELYN  MICHELLE;  Invitation  for 
Public  Comments 

agency:  Maritime  Administration, 
Detpartment  of  Trans|)ortation. 
action:  Notice. 

SUMMARY:  As  authorized  by  4(5  U.S.C. 
12121.  the  Secretiiry  of  Transportation, 
as  r(5])resented  by  the  Maritime 
Administration  (MARAD).  is  authorized 
tognmt  waivers  of  the  U.S.-bnild 
rtKpiirement  of  the  c:oastwise  laws  inuhir 
certain  circnm.stances.  A  recpie.st  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
de.scri])tion  of  the  ])roposed  .service,  is 
listed  below. 

DATES;  Submit  comments  on  or  befon; 
February  21 , 2013. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD— 201 3-0004. 
WTitten  comments  may  be  submitted  bv 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Trans])ortation. 
Docket  (li)erations,  M-30,  West 
Building  Cronnd  Floor,  Room  Wl  2-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  D(i  20.‘590.  Yon  may  also 
send  comments  electronically  via  the 
Internet  at  http:/ /\v\v\v. ivgulations.gov. 
All  comments  will  hecome  ])art  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
Federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
ivww. ivguIations.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Dejjartment  of 
Transportation,  Maritime 
Administration.  1200  New  Jersey 
Avenue  SE.,  Room  W23-4.'i3, 
Washington,  DC  20.')90.  Telej)hone  202- 
30(5-0903.  Email 
Linda. \VilIiains@dot. gov. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  inteiuhul 
.service  of  the  ves.sel  JOCELYN 
MICHELLE  is: 

Intvndvd  (ionunvrcial  I  Isa  Of  Vassal: 
Commercial  dive  boat  used  for  transport 
of  personnel  involved  in  underwater 
insj)ection  su])i)ort  and  light 
construction  support. 

Gaographic  Hagion:  California. 

The  complete  application  is  given  in 
DOT  docket  MARAD-2()13-()()()4  at 
http://\v\v\v. ragulations.gov.  Interested 
parties  may  comment  on  the  (dfect  this 
action  may  have  on  U.S.  vessel  builders 
or  busiue.sses  in  the  U.S.  that  u.se  U.S.- 
flag  ve.ssels.  If  MARAD  determines,  in 
accordance  with  4(5  U..S.C.  12121  and 
MARAD’s  regulations  at  4(5  CFR  part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  ailverse  effect  on  a  U..S.- 
ves.sel  builder  or  a  business  that  u.ses 
U.S. -Hag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  uiunbiM’  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  .stati; 
the  commenter’s  interest  in  the  waiver 
ajjplication,  and  addre.ss  the  waiver 
criteria  given  in  §388.4  of  MARAD’s 
regulations  at  4(5  CFR  part  388. 

Privacy  Act 

Anyone  is  able  to  .search  the 
electronic  fonn  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
hnsiness,  labor  union,  etc.).  You  may 
review  DO'f’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11, 2()()()  (Volume 
(55,  Number  70;  Pages  19477-78). 

Bv  Order  of  the  Maritime  Administrator. 

Datiul;  lamiary  14,  2013. 

Julie  P.  Agarwal, 

Sacraldix.  Maritima  Adininislnilion. 
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DEPARTMENT  OF  TRANSPORTATION 


Maritime  Administration 

[Docket  No.  M ARAD-201 3  0003] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
MAGEWIND;  Invitation  for  Public 
Comments 

agency:  Maritime  Admini.stration. 
ncipartment  of  Transportation. 
action:  Notice. 

SUMMARY:  As  autliorized  by  4(i  IJ..S.(]. 
12121.  the  Secretary  of  Transjxntation, 
as  rej)res(;nted  by  the  Maritime 
Administration  (MARAD).  is  authorized 
to  grant  waivers  of  the  ll.S.-huild 
nujuirement  of  the  coa.stwise  laws  under 
certain  circumstances.  A  recpiest  for 
such  a  wai\  er  has  heim  receiv(;d  l)y 
MARAD.  The  ve.ssel.  and  a  laief 
de.scri])tion  of  the  propo.sed  service,  is 
li.sted  indow. 

DATES:  Submit  comments  on  or  Indore 
February  21.  2013. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2()1 3-0003. 
Written  comments  may  he  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
l).S.  De])artment  of  Trans|)ortation, 
Docket  Operations.  M-30,  We.st 
Building  (iround  Floor.  Room  \V12-140. 
1200  New  jersey  Avemw;  SE.. 
Washington.  D(]  20.500.  You  may  also 
.send  comments  electronically  via  the 
Internet  at  hti p://\\  \v\v.wfi,uhilions.gov . 
All  comments  will  become  j)art  of  this 
docket  and  will  In;  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  .5  j).m., 
E.T.,  Monday  through  Friday,  except 
federal  holitlays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
\\'\\\v.reguIations."()\'. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams.  IJ.S.  De|)artmenl  of 
T rans])ortat ion.  Mari t i me 
Administration.  1200  New  Jensey 
Avenue  SE..  Room  W23-453, 
Wa.shington,  DC'.  20500.  Telephone  202- 
300-0003.  Email 
LindnA  1  'illi(inis@dnt.gov. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
.service  of  the  vessel  MACEWIND  is: 

Intcndtnl  C.omnumAul  Use  of  Vessel: 
Day  and  overnight  charters. 

Ueooropliic  liegion:  ‘‘(’alifornia, 
Onigon,  Washington,  and  Puerto  Rico.” 

The  complete  a])plication  is  given  in 
DOT  docket  MAR  AD-20 13-0003  at 
htt})://\vww.regulations.^ov.  Inter(;sted 
parties  may  comment  on  the  effect  this 
action  mav  have  on  U.S.  vessel  builders 


or  businesses  in  the  II.S.  that  use  l).S.- 
flag  ves.sels.  If  MARAD  determines,  in 
accordance  with  4()  IJ.S.f;.  12121  and 
MARAD's  regulations  at  40  Ol'R  Part 
388.  that  the  issuance  of  the  waiver  will 
have  an  unduly  adver.se  effect  on  a 
vessel  builder  or  a  husimiss  that  uses 
U.S. -flag  ves.sels  iu  that  business,  a 
waiver  will  not  he  granted.  (Comments 
should  refer  to  the  docket  numher  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAD  to  projjerly  consider  the 
comments,  (k)mments  should  also  slate 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  388.4  of  MARAD’s 
regulations  at  40  UFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
receivcul  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  as.sociation, 
husine.ss,  labor  union,  etc.).  You  may 
r(!\'iew  DO'r’s  complete  Privacy  Act 
Statmnent  in  the  Federal  Register 
published  on  April  11, 2()()()  (Vt)lume 
05.  Numher  70;  Pages  19477-78). 

Uy  ()r(i(!r  of  llie  Maritime  Adminislraloi. 

Dated:  |aiiiiarv  14,  2013. 

Julie  P.  Agarwal, 

Sacrelerv.  Maritime  Administration. 

IKK  Dec.  2()1:M)1  1  Id  Filed  I-IH-Kt;  atii| 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

Proposed  Information  Collections; 
Comment  Request 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau;  Treasury. 

ACTION:  Notice  and  recpiest  for 
comments. 

SUMMARY:  As  jiart  of  our  continuing 
effort  to  reduce  paiierwork  and 
respondent  hunlen,  and  as  reipiired  by 
the  Pajierwork  Reduction  Act  of  1995, 
we  invite  comments  on  the  propo.sed  or 
continuing  information  collections 

11. sted  below  in  this  notice. 

DATES:  We  must  receive  your  written 
comments  on  or  before  March  25,  2013. 
ADDRESSES:  You  may  send  comments  to 
Mary  A.  Wood,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  at  any  of  these 
addres.ses: 

•  U.S.  mail:  1310  (i  Street  NW.,  Box 

12,  Washington,  D(i  20005; 

•  Hand  deliverv/conrier  in  lien  of 
mail:  1310  .Street  NW.,  Suite  200E, 
Washington,  IXi  20005; 


•  202-453-2080  (facsimile);  or 

•  formcomments@ttl).gov  (email). 

Please  send  sejiarate  comments  for 

each  s])ecific  information  collection 
li.sted  below.  You  mu.st  reference  the 
information  collection's  title,  form  or 
recordkeejiing  re(|uirement  numher,  and 
OMB  numher  (if  anv)  in  your  comment. 
If  you  submit  your  comment  via 
facsimile,  please  send  no  more  than  five 
8.5  X  11  inch  jiages  in  order  to  ensure 
our  eciuipment  is  not  overburdened. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
obtain  additional  information,  copies  of 
the  information  collection  and  its 
instructions,  or  cojiies  of  any  comments 
received,  contact  Mary  A.  Wood, 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau,  1310  G  .Street  NW.,  Box  12. 
Washington.  DCi  20005;  or  telephone 
202-453-2205. 

SUPPLEMENTARY  INFORMATION; 

Request  for  (iommenls 

The  Dejiartment  of  the  Treasury  and 
its  Alcohol  and  Tobacco  Tax  and  Trade 
Bureau  (TTB),  as  jiart  of  their 
continuing  effort  to  reduce  paperwork 
and  resj)ondent  burden,  invite  the 
general  public  and  other  Federal 
agencies  to  comment  on  the  proposed  or 
continuing  information  collections 
listed  below  in  this  notice,  as  reephred 
hv  the  Paperwork  Reduction  Act  of  195)5 
(44  U.S.C.  3501  et  seq.). 

Comments  submitted  in  response  to 
this  notice  will  he  included  or 
summarized  in  our  recpiest  for  Office  of 
Management  and  Budget  (OMB) 
apjnoval  of  the  relevant  information 
collection.  All  comments  are  jiart  of  tlie 
jiuhlic  record  and  subject  to  di.sclosure. 
Please  do  not  include  any  confidential 
or  inappropriate  material  in  your 
comments. 

We  invite  comments  on:  (a)  Whether 
this  information  collection  is  necessary 
for  the  projier  performance  of  the 
agenc:y’s  functions,  including  whether 
the  information  has  jiractical  utility;  (h) 
the  accuracy  of  the  agency’s  estimate  of 
the  information  collection’s  burden;  (c) 
ways  to  enhance  the  cpiality,  utility,  and 
clarity  of  the  information  collected;  (d) 
ways  to  minimize  the  information 
collection’s  burden  on  resjiondents, 
including  through  the  use  of  automated 
collection  teclmicpies  or  other  forms  of 
information  technology;  and  (e) 
estimates  of  cajiital  or  start-uj)  costs  and 
costs  of  operation,  maintenance,  and 
purchase  of  services  to  |)rovide  the 
recpiested  information. 

Information  (iolleclions  Open  for 
(Comment 

(Currently,  we  are  .seeking  comments 
on  the  following  TTB  forms  and 
recordkeejiing  requirements; 
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Titio:  Dra\vl)a(;k  on  Wines  Exported. 

OMB  (jontrol  Ninnh(;r:  1. 'll  3-00 l(i. 

777?  Form  Niimhors:  .'5120.24. 

Abstract:  VVlien  proprietors  export 
wines  that  have  been  produced, 
|)ackaged,  mannractnred,  or  liottled  in 
the  D.S.,  they  may  tile  a  claim  for 
drawl)ack  of  tin;  Federal  alcohol  excise 
taxes  that  have  already  been  paid  or 
determined  on  the  wine.  'I'liis  form 
notifies  TTB  that  the  wine  was  in  fact 
ex])orted  and  thus  helps  to  |)rotect  the 
revenue  and  prevent  fraudulent  claims. 

(hirrcnt  Actions:  We  are  submitting 
this  information  collection  as  a  revision. 
We  are  making  minor  revisions  to  the 
form  for  clarity.  The  burden  has  slightly 
increascul  as  a  result  of  a  slight  increase 
in  the  numher  of  resi^ondents. 

Type  of  Review:  Revision  of  a 
currently  aj)proved  collection. 

Affected  Public:  Business  or  other  for- 
])rofit. 

Estimated  Number  of  Respondents: 

30. 

Estimated  Total  Annual  Burden 
Honrs:  1 34. 

I'itle:  Specific  Trans])ortation  Bond — 
Distilled  Spirits  and  Wines  Withdrawn 
for  Trans])ortation  to  Manufacturing 
Bonded  Warehouse — (ilass  Six;  and 
(iontinuing  Transportation  Bond — 
Distilled  Spirits  and  Wines  Withdrawn 
for  Trans])ortation  to  Mannfacluring 
Bonded  Warehouse — (ilass  Six. 

OMR  Oontrol  Number:  1  .'ll  3-0031 . 

TTB  Eoriu  Numbers:  .'ll 00. 12  and 
.'ll  10.07.  resjiectivelv. 

Abstract:  TTB  F  .'■iioo.12  and  TTB  F 
.'5110.07  are  specific  bonds  that  protect 
the  Federal  alcohol  excise  tax  liability 
on  distilled  sjiirits  and  wine  while  in 
transit  from  one  type  of  bonded  facility 
to  another.  The  forms  identify  the 
.shipment,  the  parties  involved,  the  date, 
and  the  amount  of  bond  coverage. 

Current  Actions:  We  are  submitting 
this  information  collection  for  extension 
purpo.ses  only.  The  information 
collection,  e.stimated  numher  of 
respondents,  and  (xstimated  total  annual 
burden  hours  remain  unchanged. 

Type  of  Review:  Extension  of  a 
currentlv  approved  collection. 

Affected  Public:  Busimiss  or  other  for- 
])rofit. 

Estimated  Number  of  Respondents: 

10. 

Estimated  Toted  Annmd  Burden 
Hours:  10. 

Title:  Usual  and  Cu.stomarv  Business 
Records  Relating  to  Tax-1*’ ree  Alcohol. 

OMR  Control  Number:  l.'513-00.'59. 

TTB  Recordkeeping  Number:  .'ll. '50/3. 

Abstract:  Tax-free  alcohol  is  used  for 
nonheverage  purj)o.se.s  by  educational 
organizations,  hosjiitals,  laboratories, 
etc.  The  use  of  alcohol  free  of  Federal 
excise  tax  is  regulated  to  prevent  the 


product’s  illegal  diversion  to  taxable 
l)(!verage  use.  These  records  maintain 
spirits  accountability  and  protect  tax 
revenue  and  public  safety.  The  record 
retention  r(!(|uirement  for  this 
information  collection  is  3  years. 

Current  Actions:  We  are  suhmitting 
this  information  collection  for  extension 
purpo.ses  only.  The  information 
collection,  e.stimated  numher  of 
respondents,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Type  of  Review:  Extension  of  a 
currently  apj)roved  collection. 

Affected  Public:  Not-for-profit 
institutions;  Federal  (Government;  and 
State,  local,  or  tribal  governments. 

Estimated  Number  of  Respondents: 
4,7.'51. 

Estimated  Toted  Annual  Burden 
Hours:  One  (1). 

Title:  Letterhead  Apj)lications  and 
Notices  Relating  to  Denatured  Spirits. 

OMR  Cerntre)!  Numbeu':  1.'513-()0()1. 

TTB  Recen  d  Numbeer:  .‘51. '50/2. 

A/;.s7roc7;  Denatured  spirits  are  used 
for  nonhev(!rage  industrial  ])urposes  in 
the  manufacture  of  jjersonal  and 
hou.sehold  products.  Permits  and 
a])j)lication.s  control  the  spirits’ 
authoriz(Kl  u.ses  and  distribution,  and 
protect  tax  revenue  and  j)ul)lic  .safety. 
Letterhead  aj)j)lication  and  notice 
re(|uirement.s  are  u.sed  by  TTB  officials 
to  ensure  that  lawful  and  a])propriate 
actions  are  taken  with  regard  to 
denatured  .sj)irit.s.  The  record  r(;tention 
requirement  for  this  information 
collection  is  3  years. 

Curremt  Ae:tions:  We  are  suhmitting 
this  information  collection  for  extension 
])ur]3oses  only.  The  information 
collection,  estimatcnl  numher  of 
re.s])ondent.s,  and  e.stimated  total  annual 
burden  hours  remain  unchanged. 

Tvpe  of  Review:  Extension  of  a 
currently  ajjproved  collection. 

Affee:teei  Public:  Business  or  other  for- 
jjrofit;  not-for-profit  institutions;  and 
State,  local,  or  tribal  governments. 

Estimeiteei  Number  of  Respondents: 
3,778. 

Estimeiteei  Total  Annued  Burden 
//ours:  1.889. 

Title:  'I’ohacco  Products  Importer  or 
Manufacturer — Records  of  Large  (agar 
Wholesale  Prices. 

OMR  Number:  1. '5 13-0071. 

TTB  Reeieirdkeeping  Number:  .'5230/1 . 

Abstreict:  'Phis  information  collection 
a])plie.s  to  importers  and  manufacturers 
of  large  cigars.  Records  are  needed  to 
verify  the  .sale  prices  of  those  cigars  as 
the  Federal  exci.se  tax  is  ha.sed  on  the 
sale  price.  This  collection  ensures  that 
the  aj)j)ropriate  Federal  excise  tax  has 
been  paid.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 


Current  Aeitiems:  W’v.  an;  submitting 
this  information  collection  for  extension 
]nir])oses  only.  The  information 
collection,  e.stimated  numher  of 
r(;.spondent.s,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Type  eif  Review:  Extension  of  a 
currently  a])proved  collection. 

Affeicted  Public:  Business  or  other  for- 
profit. 

Estimeiteei  Number  eif  Resfionelents: 
818. 

Estimated  Teital  Annued  Burden 
Hemrs:  1 .90(5. 

Title:  Apj)Iication,  Permit,  and 
Report — VVine  and  Beer  (Puerto  Rico); 
and  Application.  Permit,  and  Report — 
Distilled  Spirits  Produces  (Puerto  Rico). 

OMR  Contred  Number:  l.'513-()123. 

TTB  Reexuel  Feum:  .'ll 00.21  and 
.'ll  1 0..‘51 .  respectively. 

Abstreict:  TTB  F  .‘5100.21  serv(;.s  as  a 
jiermit  to  compute  the  Federal  exci.se 
tax  on,  tax  pay,  and  withdraw 
shipments  of  wine  or  beer  from  Puerto 
Rico  to  the  United  States,  as 
substantively  re(juired  by  27  ("FR  2(5.93. 
TPB  I*’  .'5110.51  is  a  permit  to  compute 
the  Federal  excise  tax  on.  tax  pay,  and 
withdraw  shij)ments  of  distilled  spirits 
products  from  Puerto  Rico  to  the  United 
States,  as  suhstantivelv  recjuired  hv  27 
UFR  2(5.78. 

Current  Actions:  We  an;  suhmitting 
this  information  collection  for  extension 
pnr|)ose.s  onlv.  The  information 
collection,  e.stimated  numher  of 
respondents,  and  estimated  total  annual 
burden  hours  remain  unchanged. 

Tvpe  eif  Review:  Extension  of  a 
currently  approved  collection. 

Affecteel  Public:  Business  or  other  for- 
profit. 

Estimeiteei  Number  eif  Respemelents: 

35. 

Estimated  Teited  Annued  Burden 
Hours:  (5. 

Title:  Pt;tition  for  the  e.stahlishment  of 
an  American  Viticultural  Area. 

OMR  Contreil  Number:  1513-0127. 

TTB  Receirelkeeping  emel/eir  Feirm 
Number:  None. 

Abstreied:  'I’TB  establishes  American 
Viticidtnral  Areas  (AVAs)  through  the 
regulatory  proce.ss  ha.sed  on  j)etitions 
submitted  from  the  public.  TTB 
regulations  in  27  (GFR  part  9  sj)ecify  the 
information  that  must  he  included  in 
the  petition  for  TTB  to  consider  cn;ating 
a  new  AVA  or  amending  the  name, 
hoimdarv,  or  other  terms  of  an  existing 
AVA. 

Current  Actions:  We  are  .submitting 
this  information  collection  as  an 
extension.  The  estimated  numher  of 
respondents  and  e.stimated  total  annual 
burden  hours  remain  unchanged. 

Tvpe  of  Review:  Extension  of  a 
currently  apjjroved  collection. 
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Affected  Public:  Business  or  other  for- 
j)rofil;  farins. 

Estinuited  Number  of  Ilesiiondents: 
11. 

Estimated  Total  Annucd  Ihirden 
Hours:  1 .430. 

Diited:  |aiuiary  lii.  2013. 

Amy  R. 

Assistant  Director,  Ite^ulations  and  Itidinf’s 
tyivision. 

IKK  Doc.  2013-01(1(12  Filotl  l-lH-13:  »:4.'>  am| 
BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Financial  Crimes  Enforcement  Network 

Bank  Secrecy  Act  Advisory  Group; 
Solicitation  of  Application  for 
Membership 

agency:  Financial  Crimes  Enforcement 
Network  (“FinCEN”).  Treasury. 

ACTION:  Notice  amt  recine.st  for 
nominations. 

SUMMARY:  F’inCEN  is  inviting  the  piihlic 
to  nominate  financial  institutions  ami 
trade  groups  for  nieml)(!rshi])  on  the 
Bank  Secrecy  Act  Advisory  Group.  New 
meml)(!rs  will  he  selected  for  three-year 
memhership  terms. 

DATES:  Nominations  must  Ik;  receivcul 
by  February  l.'j.  2013. 

ADDRESSES:  AiJjdications  may  he  mailed 
(not  sent  by  facsimile]  to  Regulatory 
I’olicy  and  Programs  Division.  Financial 
Crimes  Enforcement  Network.  P.O.  BOX 
39.  Vienna.  VA  22183  or  emailed  to: 
BSAAC@fincen.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ina 
Boston.  Senior  Advisor.  Office  of 


Outreach.  Regulatorv  Policy  and 
Programs  Division,  at  202-3.'j4-(i4()(). 
SUPPLEMENTARY  INFORMATION:  fhe 
Annnnzio-Wylie  Anti-Money 
Eaundering  Act  of  1992  riMjuired  the 
Secretary  of  the  Treasury  to  establish  a 
Bank  Secrecy  Act  Advisory  Crouj) 
(“B.SAAC")  consisting  of  repre.sentatives 
from  federal  regulatory  and  law 
enforcement  agencies,  financial 
institutions,  and  trade  groups  with 
memhers  subject  to  the  recjuirements  of 
the  Bank  Secrecy  Act.  31  CFR  lOOO — 
l()t)9  et  secj.  or  Section  (iO.'iOi  of  the 
Internal  Revenue  Code  of  198().  The 
BSAAC  is  the  means  by  which  the 
Secretary  receives  advice  on  the 
operations  of  the  Bank  Secrecy  Act.  As 
chair  of  the  BSAACi.  the  Director  of 
F'inCEN  is  responsible  for  ensuring  that 
relevant  issues  are  placed  before  the 
BSAAC  for  review,  analysis,  and 
discussion.  Ultimately,  the  BSAA(f  will 
make  policy  recommendations  to  the 
Secretary  on  issues  considered. 

BSAAC  memhershij)  is  ojien  to 
financial  in.stitutions  and  trade  groups. 
New  memhers  will  he  selectcid  to  serve 
a  three-year  t(!rm  and  must  designate 
one  individual  to  represent  that  member 
at  ])lenary  meetings.  In  compliance  with 
Executive  Order  13490  of  janiiary  21, 
2009.  and  White  House  policy,  member 
organizations  may  not  designate  a 
rejiresentative  to  particijiate  in  BSAAC 
plenary  or  siihconunittiH!  meetings  who 
is  currently  regi.stered  as  a  lobbyist 
pursuant  to  2  U.S.C.  1003(a). 

It  is  imjiortant  to  provide  complete 
an.swers  to  the  following  items,  as 
aiijdications  will  he  evaluated  on  the 
information  jirovided  through  this 
a])})lication  jnocess.  A])plications 
should  consi.st  of: 


•  Name  of  the  organization  reqiie.sting 
memhership 

•  Point  of  contact,  title,  address,  email 
address  and  phone  numher 

•  D(!scription  of  the  financial  institution 
or  trade  group  and  its  involvement 
with  the  Bank  Secrecy  Act,  31  CFR 
1000-1099  (!t  seep 

•  Reasons  why  the  organization’s 
partieijiation  on  the  BSAAC  will 
bring  value  to  the  groii]) 

Organizations  may  nominate 
themselves,  hut  apjilieations  for 
individuals  who  are  not  rejiresenting  an 
organization  will  not  he  considered. 
Memhers  must  he  able  and  willing  to 
make  the  neces.sary  time  commitment  to 
partieijiate  on  siihcommittees 
throughout  the  year  by  phone  and 
attend  biannual  plenary  meetings  held 
in  Washington  DC  the  second 
Wednesday  of  May  and  October. 
Members  will  not  he  remunerated  for 
their  time,  .services,  or  travel.  In  making 
the  selections,  FinCEN  will  seek  to 
complement  current  BSAAC  memhers 
in  terms  of  affiliation,  indiistrv,  and 
geograjihic  representation.  The  Director 
of  F'inCEN  retains  full  di.scretion  on  all 
memhershi]!  decisions.  'I'he  Diixictor 
may  consider  jnior  vears’  ajijilications 
when  making  selections  and  does  not 
limit  consideration  to  institutions 
nominated  by  the  ])ul)lic  when  making 
.selections. 

Ilat(!(i:  lamiarv  1.5.  2013. 

|(!niiifer  Sliasky  (^alvery. 

Director,  Financial  Crimes  Enforcement 
Network. 

IKK  Doc.  2013-01174  Filed  l-lK-13:  H:4.S  am| 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  430,  431, 433,  435,  440, 

447,  and  457 

Office  of  the  Secretary 

45  CFR  Part  155 
[CMS-2334-P] 

RIN  0938-AR04 

Medicaid,  Children’s  Health  Insurance 
Programs,  and  Exchanges:  Essential 
Health  Benefits  in  Alternative  Benefit 
Plans,  Eligibility  Notices,  Fair  Hearing 
and  Appeal  Processes  for  Medicaid 
and  Exchange  Eligibility  Appeals  and 
Other  Provisions  Related  to  Eligibility 
and  Enrollment  for  Exchanges, 

Medicaid  and  CHIP,  and  Medicaid 
Premiums  and  Cost  Sharing 

AGENCY:  (kmturs  for  M(;di(:aro  & 

Modicaid  Sorvico.s  (C'M.S),  HITS. 

ACTION:  Propo.sod  rulo. 

SUMMARY:  This  propo.scd  ruli;  would 
iniploniunt  provisions  of  ihu  Patient 
Protection  and  Affordable  dare  Act  of 
2010  and  the  Health  dare  and  Education 
Reconciliation  Act  of  2010  (collectively 
referred  to  as  the  Affordahle  dare  Act), 
and  the  dhildren's  Health  Insurance 
Program  Reauthorization  Act  of  2005) 
(dlilPRA).  This  proposed  rule  reflects 
new  statutory  eligibility  j)rovisions; 
propo.s(!.s  changes  to  j)rovide  states  inon; 
flexibility  to  coordinate  Medicaid  and 
the  dhildren’s  Health  Insurance 
Program  (dHlP)  eligibility  notices, 
ajjjieals,  and  other  related 
administrative  ])rocedures  with  similar 
procedures  us(h1  hv  other  health 
coverage  programs  authorized  under  the 
Affordahle  dare  Act;  modc*rnizes  and 
stnuunlines  existing  rules,  eliminates 
obsolete  rules,  and  updates  jjrovisions 
to  reflect  Medicaid  eligibility  pathwavs; 
revises  the  rules  ndating  to  the 
substitution  of  coverage  to  improve  the 
coordination  of  ('.HIP  coverage  with 
other  coverage;  implements  other 
dlllPRA  eligibility-related  j)rovisions, 
including  eligibility  for  newborns 
who.se  moth(!rs  were  eligible  for  and 
receiving  Medicaid  or  dlllP  coverage  at 
the  time  of  birth;  amends  certain 
])rovisions  included  in  the  “State 
Flexibility  for  Medicaid  Benefit 
Packages”  final  rule  puhli.shed  on  April 
30.  2010;  and  imj)lements  specific 
jmwisions  including  eligibility  aj)peal.s, 
notit:es,  and  verification  of  eligihilitv  for 
(jualifying  coverage  in  an  eligible 


em])lover-sj)on.sored  plan  for  Affordahle 
Insurance  Exchanges.  This  rule  also 
proposes  to  update  and  simplify  the 
complex  MedicaitI  pnnniums  and  cost 
sharing  reejuirements,  to  ])romote  the 
most  efiective  u.se  of  .services,  and  to 
assi.st  states  in  identifying  cost  sharing 
flexibilities. 

DATES:  To  he  assured  consid(;ration, 
comments  mu.st  Im!  received  at  one  of 
the  addresses  jirovided  below,  no  later 
than  5  p.m.  on  February  13,  2013. 
ADDRESSES:  In  commenting,  please  reler 
to  file  code  (1MS-2334-P.  Bcicause  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

You  may  suhjuit  comments  in  one  of 
four  ways  (])lea.se  choose  only  one  of  the 
ways  li.sted); 

1.  EIm:tronicallv.  You  may  submit 
electronic  comments  on  this  regulation 
to  htt})://\\’\v\v.re<^iikitions.<^ov.  Follow 
the  “Submit  a  comimmt”  instructions. 

2.  By  raguhir  mail.  You  may  mail 
written  comments  to  the  following 
address  ONLY:  Centers  for  Medicare  8: 
Medicaid  .Services.  Department  of 
Health  and  Human  .Servic(!s,  Attemtion: 
OM.S-2334-P,  I’.O.  Box  HOKi.  Baltimon;, 
MD  21 244-801 1). 

Please  allow  sufficient  time  for  mailed 
comments  to  he  received  before  the 
clo.se  of  the  comment  period. 

3.  By  a.xprass  or  ovorniy,ht  mail.  You 
may  send  written  comments  to  the 
following  address  ONLY:  Qmters  for 
Medicare  &  Medicaid  .Services, 
Dej)artm(!nt  of  Health  and  Human 
.Services,  Attention:  OM.S-2334-P.  Mail 
.Stop  (^4-2()-().'j,  7.'j()()  .Setairitv 
Boidevard.  Baltimore.  MD  21244-1850. 

4.  Bv  hand  or  courioi.  Alternatively, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  ONLY  to  the 
following  addresses  jjrior  to  the  close  of 
the  comment  period: 

a.  For  delivery  in  Washington,  DC' — 

(.enters  for  Medicare  &  Medicaid 

.S(!rvices,  Dcijiartment  of  H(;alth  and 

Human  .Services,  R{)om  445-(L  Hubert 

H.  Humj)hrey  Building,  200 

Independence  Avenue  .SW.. 

Washington,  DC  20201. 

(Because  access  to  the  interior  of  the 
Hubert  H.  Hum|)hrey  Building  is  not 
readily  available  to  persons  without 
federal  government  identification, 
commenters  are  encouraged  to  leave 
their  comments  in  the  ('MS  drop  slots 
located  in  the  main  lobby  of  the 
building.  A  stamp-in  clock  is  available 
for  pm  sons  wishing  to  retain  a  proof  of 
filing  by  stamping  in  and  retaining  an 
extra  cojjy  of  the  comments  being  filed.) 

h.  For  delivery  in  Baltimore,  MD — 


('enters  for  Medicare  8:  Medicaid 
.Servic(!s,  Department  of  Health  and 
Human  .Services,  7500  .Security 
Boulevard.  Baltimore.  MD  21244-1850. 

If  you  intend  to  deliver  your 
comments  to  the  Baltimore  address,  call 
telephone  number  (410)  780-715)5  in 
advance  to  scheduh;  your  arrival  with 
one  of  our  staff  members. 

(iomments  erroneously  maihul  to  the 
addre.sses  indicated  as  aj)pro])riate  for 
hand  or  courier  delivery  may  he  delayed 
and  received  after  the  comment  ])eriod. 

For  information  on  viewing  ])ul)lic 
comments,  see  the  h(!ginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  deLone,  (410)  780-0015,  or 
.Stephanie  Kaminsky.  (410)  780^053, 
for  provisions  related  to  revisions  to 
eligibility  m)tice  and  fair  hearing  appeal 
])rocess(!s  and  additional  eligibility 
changes  for  Medicaid  and  CHIP. 

Melis.sa  Harris,  (410)780-335)7,  for 
provisions  related  to  essential  health 
hmiefits. 

Leigha  Basini,  (301)  45)2-4  3  07,  for 
])rovisions  related  to  Affordahle 
Insurance  Exchanges. 

SUPPLEMENTARY  INFORMATION: 

Exec:utive  Summary 

This  j)ro))o.sed  rule  would  imjjlenient 
provisions  of  the  Patient  Protection  and 
Affordal)le  (iare  Act  of  2010  and  the 
Ihialth  (iare  and  Education 
Reconciliation  Act  of  2010  (collectively 
rederred  to  as  the  Affordahle  (^are  Act), 
and  the  (Children’s  Health  Insurance 
l^rogram  Reauthorization  Act  of  2005) 
(CHIPRA).  This  rule  reflects  new 
statutory  eligibility  provisions,  j)ro])oses 
changes  to  ])rovide  states  more 
flexibility  to  coordinate  Medicaid  and 
CHIP  eligibility  notices,  appeals,  and 
other  related  administrative  procedures 
with  similar  procedures  used  by  other 
health  coverage  j)rograms  authorized 
under  the  Affortlahle  Care  Act.  This 
proposed  rule  also  modernizes  and 
stnnimlines  existing  rules,  eliminates 
obsolete  rules,  and  uj^dates  provisions 
to  reflect  new  or  revised  Medicaid 
eligibility  pathway.s.  This  rule  also 
implements  CHIPRA  eligibility-related 
provisions,  including  eligibility  for 
newborns  whose  mothers  were  eligible 
for  and  receiving  Medicaid  or  CHIP 
coverage  at  the  time  of  birth. 

This  ])roj)osed  rule  amends  the  final 
rule  pul)lish(!d  on  .^jjril  30,  2()1(),  titled 
“.State  Flexibility  for  Medicaid  Benefit 
Packages,”  which  iinjilemented  the 
j)rovisions  of  .section  15)37  of  the  Social 
Security  Act  (the  Act),  and  established 
a  state  ojition  to  jjrovide  Medicaid 
benefits  using  l)enc:hmark  or 
benchmark-equivalent  coverage.  In  an 
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effort  to  bring  consistency  and  clarity  to 
])art  440,  we  are  removing  the  terms 
“benchmark  and  l)(!nclmiark-e(iui valent 
plan"  where  they  a])])ear  together  and 
are  rej)lacing  these  terms  with 
“Alternative!  Benefit  Plan." 

Beginning  in  2014,  individuals  and 
small  businesses  will  he  able  to 
purchase  private:  health  insnrane:e 
thre)ugh  e:ompetitive  marketplaces 
e;alleel  Afforelahle  lnsurane;e  Exedianges, 
eer  “lixc.hanges."  This  pre)pe)seel  rede 
we)ulel:  (1)  Se!t  fe)rth  stanelarels  for 
aeljudie:ating  appe:als  e)f  inelivielual 
eligibility  determinations  anel 
e!xemptions  from  the  inelivielual 
respe)nsihility  reejuirements,  as  well  as 
eleteerminations  of  ennpleeyer-sponseereel 
e:e)verage,  anel  determinatie)ns  of  SHOP 
ennploye^r  anel  emjjloyee  eligibility  for 
purjjexseis  of  implementing  seedion 
1411(f)  of  the  Afforelahle  Care  Ae:t,  (2) 
se:t  forth  .stanelarels  fe)r  aeljuelic:ating 
a})j)e!als  e)f  e:m])le)ye:r  anel  empleweH! 
edigihility  to  partici])ate  in  the  vSHQP,  (3) 
ontline  e;riteria  relateel  to  the 
ve:rifie:ation  of  enrollmemt  in  anel 
eiligihility  for  minimum  e)sse:ntial 
e:e)verage  through  an  eligible  em])le)yer- 
sj)e)nsoreel  plan,  anel  (4)  further  specify 
eir  amenel  stanelarels  relateel  te)  e)the!r 
eligibility  anel  enrollment  pre)visie)ns. 
The  intent  e)f  this  rule  is  to  afford  state:s 
substantial  elise:re!tie)n  in  the  elesign  anel 
operatieen  of  an  Exe:hange,  with  grexiter 
stanelarelization  jerovieleel  where 
elireedeel  by  the  statute  e)r  where  there 
are  comjjelling  praedie:al,  effiedenev  eer 
e;onsumer  jeroteudion  reasems. 

This  rule  al.se)  pre)pe).ses  te)  u])elate  anel 
simplify  the  ce)mj)lex  Meelie.aiel 
premiums  anel  e;e)st  sharing 
reeieiirements  te)  promote  the  most 
effeedive:  use  e)f  servie:e.s  anel  to  assist 
.states  in  ielemtifying  co.st  sharing 
flexibilities.  To  that  enel,  we  ])re)])e)se  to 
upelate  the  maximum  allowable  cost 
sharing  lewels,  in  particidar  expanding 
upon  the  flexibilities  relateel  to  drugs 
anel  emergency  elej)artment  (ED)  usage. 
VVe  pre)pe).se  nenv  e)])tie)n.s  for  states  te) 
e!stal)li.sh  higher  e;e).st  sharing  for  non- 
preferreel  drugs,  anel  to  impeese  higher 
e;e)st  sharing  for  ne)n-emerge)ne:v  use  e)f 
the  ED. 

Besiehis  the  speedfie;  upelates  to 
ne)minal  amounts,  we  ])re)pe)se  to  greatlv 
sim])lify  and  streamline  the  entire: 
premiums  anel  e:e)st  sharing  lugulation 
“in  a  manne:r  that  is  exensistent  with 
simpliedty  of  aehninistratie)n  anel  the: 
best  inte:re:.sts  of  the:  reedpients,"  in 
ae:e:e)relance  with  seedion  19()2(a)(19)  e)f 
the  Aed.  This  pre)j)e).seel  rule  won  lei  no 
le)nge:r  distinguish  he:twe:en  the:  two 
.statuteery  authe)ritie:s  fe)r  premiums  anel 
e;e)st  sharing  (seedions  Ittlfi  anel  191  BA 
of  the  Aed)  anel  insteael  would  simply 
lay  out  the:  j)aramete:rs  uneler  whiedi 


premiums  anel  ce).st  sharing  are: 
permitteel. 

Finally,  this  rulemaking  pre)viele:s 
iiotiex:  that  we:  are:  e:e)nsiele:ring,  fe)r 
purpe)se:s  of  the:  initial  e)pe:n  enrollment 
pe:rie)el  leer  enreelhnent  in  a  Qualifieel 
Health  Plan  through  the:  Exe.hange, 
whe:the:r  varie)us  provisieens  e)f  the: 
Me:elie:aiel  anel  (illll’  re:gulalie)ns  sheeidel 
he:  e:ffe:edive:  ()edohe:r  1,  2013,  e)r  whether 
a  late:r  e:ffe:edive:  elate:  is  appropriate. 
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for  Me:elie;aid  Benefit  Pae:kages 

1.  .Subpart  C — B):ncbmark  Benefit  anel 
Bencbmark-Eeiuivale:nt  Coverage 

2.  Other  Changes  to  .Sim|)lify.  Modernize 
and  Clarify  Medie:aid  Bene:lunark 
Reeiuirements  and  Make  Tee:bnical 
Corrections  to  Coverage  Reepurements 

III.  Eligibility  Ajepeals  and  Other  Provisieues 

Relateel  to  Eligibility  and  Enrollment  for 
Exchanges 

A.  Bai:kgi’ound 

1.  Legislative  Overview 

2.  Stakeholeler  Ce)nsedtation  anel  Input 

3.  .Strue;ture  of  the  I’roposed  Rede 


4.  Alignment  with  Related  Rules  anel 
Published  Information 
B.  Provisions  e)f  the:  Pro])osed  Regulations; 
Part  13.3 — -Exe:bange:  Establisl)me:nt 
.Standards  anel  Other  Related  .Standards 
Under  the  Afforelable  Care:  Ae;t 

1.  Hefinitions 

2.  A|)proval  of  a  State  Exchange 

3.  Functions  of  an  Exchange: 

4.  Ce)nsume:r  Assistane:e  Toe)ls  and 
Programs  of  an  Exe:bange 

3.  Certified  Application  Counselors 
(j.  Autborizeel  Representatives 

7.  Ceneral  standards  for  Exchange  notie;es 

8.  Definitions  and  ge:neral  standards  for 
e!ligibility  determinations 

9.  0])tions  for  e:ondue:ting  e;ligibility 
eleterminations 

10.  Eligibility  standarels 

11.  Eligibility  ])re)ce:ss 

12.  Verifie.ation  ])roe:ess  related  to 
eligibility  for  enrollment  in  a  QHP 
through  the  Exchange 

13.  Verifications  related  to  eligibility  for 
insnrane:e  affordability  pre)grams 

14.  Eligibility  reeletermination  eluring  a 
benefit  year 

13.  Annual  eligibility  re:eletermination 
It).  Administratie)!)  e)f  advane:e:  payments  of 
the  |)remium  tax  credit  and  cost -sharing 
reductions 

17.  Coordination  with  Medicaid.  CHIP,  the 
Basic  Health  Program,  and  the  Pre¬ 
existing  Condition  Insurance  Plan 

18.  .Special  eligibilitv  standards  and 
process  for  Indians 

19.  Enrollment  of  tiualified  individuals 
intoQHP's 

20.  .Special  enrollment  i)eriod.s 

21.  Termination  of  coverage 

22.  .Subpart  F — Appeals  of  Eligibilitv 
Detern)inatit)ns  for  lixebange 
Participation  and  Insurance  Affordabilitv 
Progranis 

23.  Definitions 

24.  Ceneral  Eligibility  Ap|)eals 
Recpiirements 

23.  A])|)eals  Coordination 
2f).  Notice  of  Aj)peal  I’rocedures 

27.  Ap|)eal  Requests 

28.  Eligibility  Pending  Appeal 

29.  Dismissals 

3t).  Informal  Resolution  and  Hearing 
Requirements 

31.  Ex])edited  Ai)peals 

32.  A])peal  Decisions 

33.  Appeal  Record 

34.  Employer  Apjjcals  Process 
33.  Fnm;tions  of  a  SHOP 

30.  .SHOP  Employer  and  Emj)loyee 
Eligibility  ,\|)peals 

IV.  Medicaid  Premiums  and  Cost  Sharing 

A.  Backgrovind 

B.  Provisions  of  Proposed  Rule 

V.  Collection  of  Information  Re(|uirements 

VI.  Response  to  comments 

VII.  .Summary  of  Preliminary  Regulatory 
im])act  Aualvsis 

Acronyms 

Because  of  tlu:  many  organizations 
and  terms  to  wliicli  we  refer  l)y  tu:ronym 
in  this  proposed  rule,  we  are  li.sting 
the.se  acronyms  and  their  corresponding 
terms  in  alplialietical  order  lielow: 

[tbel  Act  .Social  Security  Act 
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Aliorilahlc  (^an;  Act  'I’lio  Aliordablo  (^an; 
/\cl  of  2010  (whicli  is  llio  collective;  t(;rni 
for  tlu;  I’ationt  Protection  and  Affordable 
(iart;  Act  (Pub.  b.  11 1-148)  and  tbe  Ilealtb 
(’.iire  and  Education  R(;coiu:ilialion  ,\ct 
(Pol).  1..  111-1.52)) 

APIX',  ,\id  to  l-'aniilies  with  0(;|u;ndent 
(liildren 

IIH.X  Balanced  Budget  Act  of  1t)*l7 
BMP  Basic;  H(;alth  Program 
(IBP  (;bildn;n's  1  lc;altb  Insurance  Program 
l]HIPK.'\  (liildren’s  H(;altb  lnsuraiu;e 
Program  R(;antbori/.ation  Act  of  200tl 
(;M.S  C;enti;rs  fcjr  Medicare  S:  M(;dicaid 
.Services 

Itbe]  Cx)de  Intccrnal  R(;vc;nne  (axle  of  1080 
OILS  13(;i)artm(;nt  of  Hom(;land  S(;ciirity 
1)01.  II..S.  l)e|)artment  of  Labor 
DRA  Dcclicit  Redm:fion  .Xct  of  200.5 
Li  rt;  Earn(;d  Income  Tax  (ac;dit 


Program  (.5  U.S.C  8901.  el  sec].) 

I•■1•■E  Fed(;rally-facililat(;d  Exebange; 
l•■|•■p  Federal  financial  i)artici|)ation 
FM.\P  Fedi;ral  medit;al  assistanc;e 
pc;rc:entage 

FPL  Federal  poverty  level 
HC;ER.\  H(;altb  Care  and  Ediu:alion 
R(;conciliation  .Xi;!  of  2010  (Pub.  L.  111- 
1.52.  (;nacted  March  30.  2010) 

MILS  III..S.  I)(‘|)arlmenl  of)  ll(;altb  and 
Unman  Services 
IMS  Indian  ll(;altb  .S(;rvic(; 

INA  Immigration  and  Nationality  Act 
IR.X  Individual  Retir(;menl  Account 
IRC  Internal  Revenue  (xmIc;  of  1980 
IR.S  Internal  Rc!V(;niie  .S(;rvice 
M.XCI  Modified  adjusted  gross  income 
OMB  Office  of  ,Manag(an(;nt  and  Budge;! 

OPM  U.S.  Offic;c;  of  Pc;rsonnel  Management 
PILS  Act  Public;  Hc;altb  .Sc;rvic;e  Ac;t 
PR.X  Papc;r\vork  Rc;cliic:lion  Ac;l  of  1985 
PRW'OR.X  Pc;rsonal  Rc;sj)onsibilitv  and 
XX'ork  Opportimitv  Rc;c;onc;iliation  Ac;l  of 
1990 

QMP  Qnalitmd  nc;altb  Plan 
.SHOP  Small  Businc;ss  Hc;altb  Options 
Program 

SMI)  .Slate  .Mc;clic.aid  lJin;c;tor 
SNAP  .Sci|)|)lc‘mc;ntal  Nutrition  Assistanc;c; 
Program 

.SP.X  .State  Plan  Amc;ndmc;nt 
.S.SA  .Soc;iid  Sc;c;urity  .Xclministration 
.S.Sl  .Supplc;mc;ntal  .Sc;c;nrily  Inc;c)mc; 

.S.SN  .ScM.ial  .Sc;c;urily  numbc;r 
TANF  ■rc;m|)orary  Assislanc;c;  for  Nc;(;clv 
Familic;s 

I.  Medicaid  Eligibility  Expansion  Part  II 
A.  B(ick<>r<)un(l 
1.  Introduction 

Tlu;  Patic;nt  Protc:ction  anti  Aiiordablc; 
Care  Act  (Pub.  I..  111-148,  onactod  on 
March  23.  2010),  was  am(;ndt;d  by  tlu; 
Ht;alth  (]art;  and  Education 
RcMxmciliation  Act  ol  2010  (Pub.  I..  111- 
1.52,  (;nact(;d  on  March  30.  2010).  Tho.sc; 
laws  arc;  coll(;ctiv(;ly  r(;f(;rr(;d  to  as  tlu; 
Affordable  Care  Act.  In  addition,  .setetion 
20.5  of  the  Medicare  &  M(;dicaid 
Extc;nders  Act  of  2010  (Pub.  L.  111-300. 
enact(;d  I3t;cemb(;r  15.  2010)  (MMEA) 


;nul  tbe  Middle  (3ass  Tax  Relief  and  Job 
Ca(;atic)n  Act  of  2012  (Pub.  L.  No.  112- 
00.  enatded  Kt;briiary  22,  2012)  made 
additional  amendments  to  tbe  .Social 
.S(;t:urity  Act  (tbe  Act)  provisions 
aff(;ct(;d  by  the  Affordable  Care  Act. 

The  Affordable  Can;  Act  (;xtends  and 
simplifies  Medicaid  eligibility  and  on 
March  23.  2012,  we  issued  a  final  rule 
(referrt;d  to  as  tbe  “Medicaid  eligibility 
final  ride”)  addressing  cc;rtain  key 
Medicaid  eligibility  is.suc;.s. 

This  propo.st;d  rule  providc;.s  states 
with  additional  ni;xibility  in  beneficiary 
app(;als.  notices  and  related  procedures, 
updates  CM.S  regulations  to  fully  reflect 
changes  in  Medicaid  eligibility  created 
under  tbe  Affordable  Care  Act  and 
existing  legislations,  and  moderniz(;s 
administrative  procedures  to  further 
promote  coordination  across  multiple 
health  coverage  jirograms,  including 
purcha.se  of  t:overage  through  the 
Exchange  with  advance  payments  of  the 
jiremium  tax  credits  and  cost  sharing 
reductions,  as  authorized  by  the 
Affordable  Care  Act,  Medicaid  and  the 
Children's  Health  Insurance  Program 
(CHIP).  These  coviirage  programs  an; 
collectively  referred  to  as  “insurance 
a  f fon lability'  | ) rogra  ms .  ” 

2.  Ei;gislative  Overview 

This  proposed  rule  rellects  and 
implements  Medicaid  and  CHIP 
eligibility  and  (;nrollnu;nt  provisions  of 
tbe  Affordable  Care  Act  including: 

•  .Sections  1411  and  1413,  which 
ensure  coordination  in  the  eligibility, 
verification,  and  enrollment  sy.stems  for 
Medicaid,  CHIP,  basic  Health  Programs, 
and  Exchanges.  This  includ(;.s  ensuring 
verification  of  individuals'  citizenshi]) 
status. 

•  .Section  201)1.  which  jirovides  for 
expanded  Medicaid  eligibility  for  adults 
under  age  05. 

•  .Section  2002.  which  .sets  out  new 
financial  eligibility  methodologies  for 
Medicaid  for  certain  populations. 

•  .Sections  2004  and  10201,  which 
ex])and  Medicaid  coverage  for 
individuals  underage  20  who  were 
receiving  Mitdicaid  when  they  aged  out 
of  foster  can;. 

•  .Section  2101,  which  sets  new 
financial  eligibility  methodologies  for 
flHlP. 

•  .Sections  2201  and  1413,  which 
simplify  and  coordinate  eligibility  and 
enrollment  .systems  across  insurance 
affordability  programs. 

•  .Section  2202,  which  permits 
hospitals  to  make  presumptive 
eligibility  determinations  for  all 
Medicaid  eligible  jjopuliitions. 

•  .Section  2303,  which  jirovides  a 
state  option  for  Medicaid  coverage 
limited  to  family  planning  or  family 


jdanning  related  services  under  the  state 
plan. 

This  projiosiid  rule  also  makes 
changes  to  the  Children's  Health 
Insurance  Program  (CHIP)  that  reflect 
and  implement  certain  provisions  of  the 
.Social  .S(;curity  Act.  Affordable  Care  Act 
and  the  Children's  Health  Insurance 
Program  Reautborization  Act  of  2009 
(Pub.  E  111-3,  enacted  on  February  4, 
2009)  (CHIPRA)  including: 

•  Sections  111,113,  and  211  of 
CHIPRA.  which  r(;(]uire  automatic 
eligibility  for  newborns  whose  mothers 
wen;  receiving  medical  assistance  at  the 
time  of  birth. 

•  .Section  2105(c)(10)  of  the  .Social 
.Security  Act,  as  well  as  sections  1900 
and  1900 A  of  the  .Social  .Security  Act, 
which  ajijily  a  cost-effectiveness  te.st  to 
])remium  assistance  set  forth  at  Section 
10203(b)  of  the  Affordable  Care  Act. 

3.  Overview  of  the  Proposed  Rule 

The  projiosed  amendments  to  42  CFR 
parts  430,  431, 435,  and  457  in  this  rule 
])ropose  the  following  policies: 

•  Amendments  to  jiart  430  subjiart  B 
jiropose  electronic  submission  of  state 
plans  and  plan  amendments. 

•  Amendments  to  part  431  subpart  A 
and  ])art  433  subjiart  D  pro])ose 
updated,  .streamlined,  and  coordinated 
(;ligibility,  beneficiarv  notice  and  ajijieal 
functions  for  Medicaid  and  CHIP. 

•  Am(;ndnu;nts  to  part  435  subparts 
A.  B,  C  and  D  ntllect  statutory  changes 
to  Medicaid  eligibility.  These 
amendments  al.so  add  new  or  revised 
definitions  and  delete  existing 
regulations  that  are  rendered  obsolete. 

•  Amendments  to  part  435  subparts  E 
and  F  rellect  statutorily-reiiuired 
changes  to  state  jnocedures  to  verify 
citizenship  or  non-citizen  status. 

•  Amendments  to  jiart  435  subpart  C 
reflect  the  statutorily-required  shift  to 
MACI-based  financial  eligibility 
methods  for  most  jiojmlations,  as  set 
forth  in  the  final  Medicaid  eligibility 
final  rule  issued  on  March  23,  2012  at 
(77  FR  17144). 

•  Amendment  to  jiart  435  subparts  ) 
and  K  and  the  addition  of  a  new  .sub]iart 
M  jiropose  standards  to  promote  the 
establishment  by  states  of  a  .seamle.ss 
and  coordinated  .system  to  determine 
eligibility  of  individuals  seeking 
assistance  and  to  enroll  them  in  the 
appropriate  insurance  affordability 
])rogram.  .Subpart  M  would  delineate  the 
resjionsibilities  of  tbe  state  Medicaid 
agency  in  tbe  coordinated  system  of 
eligibility  and  enrollment  established 
under  tbe  Affordable  Care  Act. 
Comparable  amendments  would  be 
made  to  CHIP  requirements  at  part  457. 

The  proposed  amendments  to  45  CFR 
jiart  155  in  this  rule  also  propo.se 


EP.SDT  liarly  and  periodic  screening. 

diagnosis,  and  treatin(;nt 
I'EMBP  Fi;tleral  Employees  H(;alth  Ben(;fits 
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nKluiremenls  necessary  to  facilitate  the 
creation  of  the  Afiordahle  Insurance 
Exchange  eligihility  and  enrollment 
.system  established  hy  the  Affordahle 
Can;  Act. 

n.  Provisions  of  thn  Proposed  Ihilo 

The  following  (le.scrij)tions  are 
.structured  to  exj)lain  the  provisions 
IxMiig  proi)osed  and  do  not  necessarily 
follow  the  order  of  the  regulation’s  text. 

1.  Appeals 

(a)  Generallv  (§§431.10.  431.20.5. 
431.200,  431.221, 431.242,  431.244. 
435.4,  435.907,  435.1200  and  45  CFR 
155.302) 

The  Medicaid  eligihility  final  rule 
puhlished  on  March  23,  2012  at  (77  FR 
17144)  (“Medicaid  eligihility  final 
rule”),  along  with  the  Exc:hange 
eligihility  final  rule  ])uhlished  on  March 
27,  2012  (77  FR  18310).  established  a 
coordinated  system  of  eligihility  and 
enrollment  in  a  QflP  through  the 
ICxchange  and  for  all  insurance 
affordability  ])rograms,  consistent  with 
the  Affordahle  Care  Act.  In  this 
projjo.sed  rule,  we  pro])ose 
modifications  to  Medicaid  procedures, 
similar  to  those  finalized  in  the 
Medicaid  eligihility  final  rule,  to 
|)romote  coordination  of  notices  and 
appeals  of  eligibility  determinations. 
Consistent  with  sections  1413  and  2201 
of  the  Affordahle  Care  Act,  the  ])roposed 
revisions  aim  to  coordinate  Medicaid 
fair  hearings  under  section  lt)02(a)(3)  of 
the  Act  with  aj)j)eals  of  eligihility 
determinations  for  enrollment  in  a  QHP 
and  for  advance  payment  of  the 
j)remium  tax  credit  and  cost-sharing 
reductions  under  section  1411(f)  of  the 
Affordahle  Care  Act.  Under  the 
authority  of  .section  1943(h)(3)  of  the 
Act,  we  propose  to  jjrovide  states  with 
options  for  coordinating  appeals  to  align 
with  the  options  they  have  for  eligibility 
determinations. 

To  promote  coordination  of  ap])eals 
when  there  are  ajjjjeals  of  both  the  level 
of  advance  payment  of  the  ])remium  tax 
credit  or  cost-sharing  reductions  granted 
for  enrollment  in  a  QHP  through  the 
Exchange  and  a  denial  of  Medic:aid,  we 
j)ropose  at  §431.1()(c)(l)(ii)  to  j)ermit 
Miulicaid  agencies  to  delegate  authority 
to  conduct  fair  hearings  of  eligihility 
denials  based  on  the  applic;ahle 
modified  adjusted  gross  income  (MACl) 
.standard  to  an  Exchange  or  Exi:hange 
ap])eals  entity  (hereinafter,  when  we 
refer  to  a  delegation  of  authority  to 
conduct  Medicaid  fair  hearings  to  an 
Exchange,  we  also  intend  this  reference 
to  include  delegation  to  an  Exchange 
a])j)eals  entity),  provided  that 
individuals  are  given  the  option  to  have 


the  fair  hearing  on  the  Medicaid  denial 
conducted  instead  hy  the  Medicaid 
agency.  Proposed  §431.2()(i(d)  directs 
that  states  delegating  authority  to 
conduct  fair  hearings  to  an  Exchange 
must  inform  individuals  of  their  right  to 
o])t  instead  for  a  fair  hearing  before  the 
Medic:aid  agimcy  and  the  method  by 
which  the  individual  may  do  so. 
Individuals  would  he  informed  of  the 
option  to  opt  into  having  the  appeal 
heard  hy  the  Medicaid  agency  at  the 
time  the  appeal  is  filed,  prior  to  either 
entity  conducting  a  hearing,  and  the 
notice  jirovided  woidd  need  to  he 
sufficient  to  enable  an  informed  choice. 

The  beneficiary  option  is  required  hy 
statute,  hut  we  exp(;ct  that  most 
individuals  will  not  opt  out  of  having  a 
con.solidated  appeal  of  both  Medicaid 
and  Exchange-related  issues  before  the 
Exchange  a])peal  entity,  to  choose 
instead  to  have  two  separate  hearings 
(one  before  the  Exchange  ajjpeals  entity 
and  one  before  the  Medicaid  agency).  If 
the  Exchange  a])peals  entity  conducts 
the  hearing  on  the  Medicaid  denial,  that 
hearing  decision  would  he  final  under 
the  j)ro])o.sed  rule,  subject  to  the  .state’s 
option,  proposed  at  §431.1()(c)(3)(iii) 
and  discu.ssed  fiirtluM’  below,  to  review 
conclusions  of  law  made  hv  the  hearing 
officer. 

An  Exchange  a])])eals  entity,  defined 
at  pro])o.sed  §  431  .l()(a)(2).  would 
inchuh;  a  State-based  Exchange  appeals 
entity,  as  well  as  the  HHS  a|)j)(!als 
entity,  responsible  for  adjudicating 
appeals  of  determinations  of  (digihility 
to  enroll  in  a  QHI’  ami  for  advance 
])ayment  of  the  premium  tax  credit  and 
co.st -sharing  reductions  under  section 
1411(f)  of  the  Affordahle  (]are  Act.  Per 
projjosed  §431.1()(c)(2),  delegation  is 
l)ermitted  only  to  an  Exchange  that  is  a 
governmental  agency  that  maintains 
merit  j)rotections  for  its  employees. 
Delegation  to  a  governmental  agency  is 
discu.ssed  in  more  detail  at  section 
1.B.12  of  this  projjo.sed  regulation, 
related  to  delegation  of  authority  to 
conduct  eligihility  determinations.  State 
Medicaid  agencies  may  not  delegate 
authority  to  conduct  fair  hearings  to 
other  state  agencies,  such  as  a  sister 
human  services  agency  or  inde])endent 
state  apjjeals  agency,  under 
§431.1()(c)(l)(ii).  States  may,  however, 
recpiest  a  waiver  imd(!r  the 
Intergovernmental  Cooperation  Act  of 
l‘){i8,  as  codified  at  31  IJ.S.C.  (i5()4,  as 
some  states  have  done  in  the  ])a.st.  VVe 
note  that  these  waivers,  which  may  he 
recpiested  hy  submitting  a  State  Plan 
Amendment  (SPA),  are  subject  to  the 
state  establishing  clear  oversight  over 
the  agency  conducting  the  fair  hearings, 
similar  to  the  standards  set  forth  in 
§431. 10(c)  and  (d). 


Medicaid  agencies  may  delegate 
authority  to  conduct  fair  hearings  to  a 
State-Based  Exchange  that  is  also  a  .state 
agency  either  under  the  proposed 
regulations  or  hy  requesting  a  waiver 
under  the  Intergovernmental 
(iooperation  Act  of  1908.  The  primary 
differema;  would  he  that,  under  the 
waiver  approach,  the  state  would  not  lx; 
nxpiired  to  provide  individuals  with  the 
option  to  have  the  Medicaid  agency 
conduct  their  fair  hearing.  VVe  seek 
comments  on  whether  Medicaid 
agencies  should  have  authority  under 
the  regulations  to  ilelegate  fair  hearing 
authority  to  any  state  agency,  subject  to 
the  same  limitations  as  those  proposed 
for  delegations  to  a  state-based 
Exchange. 

For  states  choosing  to  delegate 
Medicaid  fair  hearing  authority  to  the 
Exchange,  we  projjose  at 
§431.1()(c)(3)(iii)  to  provide  .states  with 
an  additional  option  under  which  the 
Medicaid  agency  woidd  riiview 
decisions  made  hy  the  Exchange  with 
respect  to  Medicaid-related  conclusions 
of  law.  including  interpretations  of  state 
or  federal  policies.  This  option  would 
not  extend  to  reviewing  factual 
determinations  made  hy  the  Exchange 
appeals  entity’s  hearing  officer.  Any 
such  review  hy  the  Medicaid  agency 
would  need  to  he  accompli.shed  in  time 
for  a  final  decision  to  he  made  in 
accordance  with  §431.244  of  this  ])art. 

Under  ])ropo.sed  §431.1()(c)(l)(ii).  the 
agency  must  specify  in  the  state  plan 
whether  it  is  delegating  authority  to 
conduct  fair  hearings  to  the  Exchange 
and  the  scojie  of  the  delegated  authority 
(for  example,  if  delegation  is  limited  to 
fair  hearings  for  individuals  determined 
ineligible  for  Medicaid  hy  the  Exchange 
or  whether  the  delegation  includes 
individuals  determined  ineligible  hy  the 
Medicaid  ageni:y).  VVe  note  that  an 
Exchange  must  agree  to  any  delegation 
of  authority  and  we  do  not  exjiect  that 
either  the  federally-facilitated  Exchange 
(FFE)  or  the  HHS  appeals  entity  will 
accept  delegated  authority  to  adjudicate 
appeals  of  any  Medicaid  eligihility 
determinations  which  were  not  made  hy 
the  FFE  line  to  resource  constraints. 

Wh;  propo.se  at  §431.1()(c)(3)  that  any 
delegation  of  fair  hearing  authority  to 
the  Exchange  would  he  subject  to 
safeguards  to  protect  the  integrity  of  the 
appeals  process,  such  that  himeficiaries 
receive  the  same  due  proce.ss  rights  and 
substantive  review  of  their  ca.se  as  is 
provided  in  hearings  conducted  hy  the 
Medicaid  agency.  The  Medicaid  agency 
also  would  exercise  appropriate 
oversight  over  the  delegated  hearing 
jirocess,  and  take  corrective  action  if 
nece.ssary.  We  propose  at  §431.1()(d) 
that  a  delegation  of  fair  hearing 
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authority  would  be  elieetuatecl  through 
a  written  agreement  sjnu.ifying  the 
ixispective  roles  and  resjionsihilities  of 
the  Medicaid  agency  and  Exchange  to 
ensure  compliance  with  the  fair  hearing 
reriuirements  in  snhpart  E.  (jualitv 
control  and  oversight  by  the  Medicaid 
agency,  including  any  rejjorting 
recjuirements  to  support  the  Medicaid 
agency’s  oversight,  as  well  as  a.ssurances 
that  the  Exchange  will  comply  with  the 
terms  of  the  delegation  riuiuired  under 
the  j)ro])osed  regulation. 

In  supj)ort  of  the  ]n’oj)osed  policy,  we 
al.so  proj)o.se  to  revi.se  ^431.1(){a)  to  add 
definitions  of  “Medicaid  agency.” 
“appeals  decision."  “Exchange”  and 
“Exchange  aj)j)eals  entity"  at 
§431.1(){a)(2).  and  to  make  conforming 
changes  to  existing  regulations  at 
§431.2().')(h)(l)  to  reflect  the  pc)ssil)ility 
of  delegated  appeals  authority  to  an 
Exchange.  We  propo.se  to  delete  the 
nujuirements  currently  at  §431.1()(e)(2) 
and  S431.1()(e)(3).  as  these  provisions 
are  not  consistent  with  the  option  to 
(hdegate  aj)peals.  However,  we  an; 
retaining  the  curnmt  recpdreimmt  at 
§431.1l)(e)(l).  redesignated  at  j)ro])osed 
S431.1t)(e).  tliat  only  the  single  .state 
agency  may  supervise  the  plan  and/or 
issue  policies,  ruhis  and  regulations  on 
|)rogram  mattcas. 

\Ve  note  that  we  alsc)  have 
.streamlined  and  reorganized  the  text  of 
th(!  paragraphs  concerning  the 
))rocedures  and  safeguards  retpiired  to 
p(!rmit  delegation  of  eligibility 
determinations  at  §431.10  in  this 
j)ropo,sed  rule.  The.se  nivisions. 
|)romulgated  in  the  Medicaid  eligibility 
final  rule  to  strengthen  the  authoritv 
and  oversight  of  the  Medicaid  agency, 
are  not  intended  to  suh.stantivcdy  change 
the  j)t)licy  adopted  in  that  final  rule. 

In  order  to  maximize  coordination  of 
ap])eal.s  involving  different  insurance 
affordability  programs  and  minimize 
hurdfm  on  consumers  and  states, 
regardle.s.s  of  whether  the  Medicaid 
agency  has  retained  the  authoritv  to 
comluct  Medicaid  apj)eals  or  delegated 
such  authority  to  an  Exchange,  we 
j)roj)ose  revisions  to  existing  regulations 
at  §431.221  (relating  to  recpiests  fora 
hearing).  §431.244  (relating  to  hearing 
decisions)  as  well  as  to  §43.1.4 
(modifying  the  definition  of  “electronic 
account”)  and  §43.1.1200  (ndatingto  the 
Medicaid  agencies’  responsibility  to 
ensure  a  seamhiss  and  coordinated 
system  of  eligibility  and  enrollment 
l)etwe(;n  all  insurance  affordability 
j)rograms). 

Sj)ecirically.  we  propose  to  add  new 
])aragra|)h  (e)  to  §431.221  to  provicle 
that  the  Medicaid  agency  treat  an  appeal 
of  a  determination  of  eligibility  for 
enrollment  in  a  QHP  in  the  Exchange 


and  for  advance  payment  of  the 
premium  tax  credit  or  cost-sharing 
reductions,  as  a  recpiest  for  a  fair  hearing 
of  the  (hmial  of  Medicaid.  This  revision 
is  intended  to  avoid  the  iumkI  for  an 
individual  to  nupuist  multiple  aj)peals. 
For  example,  an  individual  who  is 
denied  Medicaid  and  detcainimid 
eligible  for  enrollment  in  a  QIIP  with  a 
certain  level  of  advance  payment  of  the 
premium  tax  credit  and  cost-sharing 
reductions  may  believe  she  should 
receive  more  a.ssistance,  hut  may  not 
know  in  which  ])rogram  she  belongs.  So 
that  individuals  in  this  situation  do  not 
have  to  submit  two  apjjeals  or  hearing 
recpiest.s — one  to  the  Exchange  apj)eals 
entity  and  one  to  the  Medicaid  agency — 
we  projiose  in  §431. 221(e)  that  if  such 
individual  ap])eal.s  the  advance  ])ayment 
of  the  premium  tax  cnulit  or  cost- 
sharing  reductions  level,  this  appeal 
will  automatically  he  treated  as  an 
appeal  of  the  Medicaid  denial,  without 
the  individual  having  to  file  a  .separate 
fair  hearing  nupie.st  with  the  Medicaid 
agency.  We  are  considering  whether  a 
later  effective  date  of  this  jirovision. 
such  as  January  1,  2011.  is  a])])ro|)riale 
to  ])rovide  states  with  sufficient  time  to 
operationalize  the  propo.sed  policy. 

When  the  Medicaid  agency  has 
delegated  the  authority  to  conduct  fair 
hearings  to  the  Exchange  and  the 
individual  does  not  opt  to  have  the 
Medii;aid  hearing  conducted  by  the 
Medicaid  agency,  this  ap|jeal  of  the 
Medicaid  denial  will  he  adjudicated  by 
the  Exchange  appeal  entity.  However, 
where  the  Exchange  aj)|)eal  entity  is  not 
adjudicating  the  Medicaid  appeal  either 
hecau.se  the  individual  o])ts  to  have  a 
hearing  at  the  Medicaid  agency  or  the 
state  has  not  delegated  to  the  Exchange 
the  authority  to  conduct  hearings,  we 
propo.se  at  §431. 244(f)(2)  that  a  decision 
of  the  Medicaid  fair  hearing  may  he 
issued  within  41  days  from  the  date  the 
Exchange  ajipeals  entity  issues  its 
decision  relating  to  eligibility  to  enroll 
in  a  QHP  and  for  advance  payment  of 
the  premium  tax  credit  and  cost-sharing 
reductions. 

In  making  this  ])roj)o.sal.  we  are 
attempting  to  balance  the  interest  of  the 
individual  in  receiving  a  timely 
Medicaid  hearing  decision  with  the 
recognition  that,  in  many  ca.ses, 
Medicaid  fair  hearings  triggered 
automatically  by  ajjpeals  related  to 
advance  payment  of  the  premium  tax 
credit  and  co.st -sharing  reductions  will 
involve  individuals  with  income 
significantly  over  the  apjdicahle 
Medicaid  income  stamlard,  who  are 
unlikely  to  he  found  eligible  for 
Medicaid  as  a  result  of  the  a])])eal.  In 
states  that  have  not  delegated  authoritv 
to  the  Exchange  to  conduct  fair 


hearings,  or  for  individuals  who  o])t  to 
have  a  fair  hearing  h(!fore  the  Medicaid 
agency,  waiting  to  conduct  the  Medicaid 
fair  hearing  until  the  Exchange  appeals 
entity  has  concluded  its  hearing  may 
nnluce  burden  on  all  ])arties  in  th(!.se 
cases.  Doing  so  will  give  the  Medicaid 
agency  the  i)enefit  of  the  factual  record 
developed  by  the  Exchange  ai)peals 
entity,  avoiding  the  ])otential  for 
duplicative,  overlapping  requests  for 
additional  information  from  the 
individual.  In  addition,  ])ermilting  tin; 
appeals  to  h(!  sequenced  in  this  way  will 
enable  individuals  satisfied  with  the 
adjudication  their  Exchange  appeal,  as 
well  as  tho.se  with  income  significantly 
above  the  Medicaid  income  standard,  to 
withdraw  their  Medicaid  fair  hearing 
recpiest.  This  is  similar  to  how  an 
individual  may  withdraw  their 
a])])lication  for  Medicaid  when 
accepting  an  advance  ])ayment  of  the 
premium  tax  credit  under  41  CFR 
111.3()2(h)(4)  during  an  initial  eligibility 
determiutition.  We  envision  that  the 
withdrawal  of  the  a])])eal  would  hi; 
p(M'mitted  in  all  modalities  listed  in 
§431.9()7(a).  Withdrawal  of  a  Medicaid 
fair  hearing  rerpiest  could  he  effectuated 
through  a  .simi)le  process,  for  example 
by  checking  a  box  on  information 
])rovided  with  the  Exchange  a])])eals 
decision  or  in  connection  with  the  steps 
the  individual  needs  to  take  to  acce])t 
advance  ])ayment  of  the  premium  tax 
credit  and  effectuate  enrollment  in  a 
QHP.  If  the  op])ortunity  for  withdrawal 
of  th(!  Medicaid  fair  Imaring  is  not 
laovideti  (decdronically  initially  due  to 
operational  constraints,  it  could  he 
lu'ovided  by  telephone,  through  ])a))er 
notification,  or  other  commonly 
available  electronic  means,  such  as 
email. 

We  recognize  that  there  will  he 
situations  in  which  consumers’  interests 
would  he  better  served  by  the  Medicaid 
agency  initiating  the  Medicaid  fair 
hearing  ])roce.ss  simultaneously  with  the 
Exchange  ap])eal — such  as  in  the  case  of 
an  individual  determined  eligible  for 
advance  ])ayment  of  the  premium  tax 
credit  and  cost-sharing  retluctions  at  an 
income  level  relatively  close  to  the 
applicable  Medicaid  inc;ome  standard — 
and.  while  this  would  he  ])ermitted,  it 
would  not  he  recpiired,  under  the 
pro))o.s(Hl  rule.  Recognizing  the  different 
interests  of  states  and  consumers  in 
different  situations,  we  considered  a 
numher  of  aj)j)roache.s  to  striking  the 
optimal  balance,  including  allowing  30 
or  (it)  days,  instead  of  the  pro])osed  41 
days,  from  the  date  the  Exchange 
ajjpeals  entity  makes  its  decision  for  the 
Medicaid  agency  to  render  its  fair 
h(!aring  decision;  extending  the  90  day 
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tinielranio  generally  pcn  initted  for  fair 
hearing  decisions  to  120  days  from  the 
date  the  fair  hearing  was  reciuested; 
allowing  for  a  decision  45  days  from  the 
(late  of  the  Exchange  a])peals  decision  or 
120  (lays  from  the  date  the  individual 
nM|U(!ste(l  a  fair  h(;aring,  whichever  is 
(!arli(5r;  and  not  modifying  the  OO-day 
timeframe  at  all.  We  solicit  comments 
on  the  different  approaclnis. 

Finally,  we  anticipate  that  the  IIMS 
api)(!cds  entity  will  have  an  informal 
resolidion  |)rocess  that  will  serve  as  a 
first  level  of  review  j)rior  to  the 
Exchange  appeals  entity  engaging  in  a 
formal  Inxiring  pr()C(!ss.  and  State-ha.sed 
Exchange  ajjjjeals  entiti(;s  will  have  the 
option  to  adopt  such  a  proc(;ss,  as  well. 
.See  45  (iFR  155.535.  discussed  in 
section  111.  A.  of  the  pniamhle  of  this 
proj^osed  rule.  During  this  process,  a 
review  of  the  initial  eligihility 
deterndnation  made  hv  the  Exchange 
will  take  place,  and  the  individual  will 
have  the  oj)j)ortunity  to  suhnut 
additional  evidence  related  to  his  or  h(;r 
aj)j)eal.  Stat(js  that  do  not  delegate 
authority  to  conduct  Medicaid  fair 
hearings  to  the  Exchange,  will  he  able  to 
utilize  the  informal  resolution  ])roc(!.ss  at 
the  Exchange,  provided  that  if  an 
individual  has  re(iuest(!(l  a  fair  hearing, 
including  a  fair  Inxiring  triggered 
automatically  to  the  Medicaid  agency  as 
a  result  of  an  ap])(!al  related  to  advance 
])ayment  of  the  jnemium  tax  credit  and 
cost-sharing  reductions,  the  fair  hearing 
IxTore  the  agency  also  proceeds 
automatically  if  the  informal  process 
does  not  result  in  an  approval  of 
Medicaid  eligihility.  An  informal 
resolution  proce.ss  at  the  Exchange 
could  resolve  a  numher  of  individual’s 
aj)j)eals  without  conducting  a  fair 
hearing  at  the  Medicaid  agency,  even  if 
a  state  has  not  delegated  authority  to 
have  fair  hearings  conducted  at  an 
Exchange.  Use  of  the  informal 
resolution  proce.ss,  which  would  he 
specified  in  tin;  agreeiiKuit  h(!tw(;en  the 
Medicaid  ag(mcy  and  the  Exchange 
consummated  in  accordance  with 
§435.12()()(h)(3).  would  not  affect  the 
timeliness  nHjuirements  for  a  final 
h(;aring  decision  in  ^  431. 244. 

We  proj)ose  to  revise  the  definition  of 
“electronic  account”  in  §435.4  of  the 
Medicaid  eligihility  final  rule  to  include 
information  collected  or  generated  as 
])art  of  a  Medicaid  fair  hearing  proce.ss 
or  Exchange  apj)(;als  ])r()C(5SS.  so  that 
information  g(;nerate(l  or  colkjcted 
(luring  an  a|)j)(;al  and  any  appeals 
(l(H:i.si()ns  will  he  transferred  h(4ween 
jn’ograms  as  part  of  the  individual’s 
ehictronic  account.  To  align  with  that 
iKnv  (hTinition,  we  modifv 
§431.242(a)(l)(i)  hy  adding  that 
individuals  have  access  to  an  ehictronic 


account,  as  they  currently  have  access  to 
a  “case  file.” 

In  situations  in  which  the  M(;(licai(l 
ag(!ncy  has  dehigated  to  the  Exchange 
authority  to  make  eligihilitv 
determinations  and  to  conduct 
Medicaid  fair  hearings,  we  propose 
revisions  at  §  435.1 2()()(c)  to  clarify  that 
the  Medicaid  agency  must  receive  and 
accejit  a  (hicision  of  the  Exchange 
a|)p(!als  entity  finding  an  individual 
eligible  for  Medicaid  just  as  it  accepts 
determination  of  Medicaid  eligihility 
made  hy  the  Exchange.  Moniover,  as 
pr()vi(l(!(l  in  the  projjo.sed  revisions  to 
§435.1 200(c),  if  the  Exchange  a])j)(!als 
entity  to  which  Medicaid  fair  h(^aring 
authority  has  been  dehigated  has 
adjudicated  both  an  appeal  of  advance 
payment  of  the  premium  tax  credit  and 
cost -sharing  reductions  as  well  as  a 
Medicaid  deidal,  a  combined  appeals 
decision  will  he  nuiiured. 

We  also  propose  modifications  to 
§ 435.1 200((1)  originally  added  hy  the 
Medicaid  eligihility  final  rule  to 
str(;amline  and  coordinate  ])r()C(xss(;.s 
when  the  Exchange  does  not  determine 
hut  conducts  an  a.s.sessment  of,  potential 
Medicaid  eligihility.  Under  45  (iFR 
155.302(h)(4)(i){A),  when  the  Exchange 
conducts  an  as.sessment.  and  finds  an 
individual  j)otentially  ineligible  for 
Medicaid  and  eligible  for  advance 
])ayment  of  the  premium  tax  cnulit,  the 
Exchange  will  provide  the  individual 
with  an  o])])()rtunity  to  withdraw  the 
Medicaid  apjdication.  To  ensure 
coordination  across  the  entire  eligihility, 
enrol hneid  and  appeals  process,  we 
propose  to  modify  §435.907  hy  adding 
a  new  paragraph  (h)  to  automatically 
rein.state  the  Medicaid  application  if  the 
individual  suhse()uently  files  an  aj)peal 
related  to  the  determination  of  their 
eligihility  for  enrollment  in  a  QHF  or  for 
advance  payment  of  the  pr(!mium  tax 
credit  or  co.st -sharing  rerluctions,  and 
the  Exchang(i  ap|jeals  eiditv  assesses  the 
individual  potentially  eligible  for 
Medicaid.  Reinstateimnit  of  the 
application  for  Medicaid  would  he 
effective  as  of  the  date  the  application 
was  initially  r(x:eiv(!(l  hy  the  Exchange. 
Once  assessed  as  potentially  Mrxlicaid 
eligible  hv  the  Exchange  app(;als  entitv, 
the  individual’s  electronic  account 
would  he  IranshnTed  to  the  M(!(licai(l 
agency  ])er  §435.12()()((1)  and  the 
Medicaid  agency  vvoidd  make  a  final 
determination.  If  the  agencv  (leni(;s 
Medicaid,  the  individiud  would  have 
the  right  to  re(ju(;st  a  Medicaid  fair 
hearing  at  that  time.  We  note  that  this 
scenario  would  only  ari.se  in  .stat(;.s  that 
have  not  delegated  to  the  Exchange  the 
ability  to  conduct  eligihility 
determinations  under  §43i.l()(c)(l)(i). 
{R(;visi()n.s  to  45  UFR  155.3()2(h)(4)(A) 


related  t(j  reinstatement  of  a  withdrawn 
application  are  also  pr()p()S(Kl  in  this 
rulemaking  and  are  discussed  in  s(K:tion 
UFA.  of  the  pr(!aml)le.)  We  also  note 
that,  uiuha’ the  jjropo.sed  Exchange 
nigulation  at  45  (]FR  155.510(1)), 
discussed  in  section  UFA  of  the 
])reamhle,  the  a.sse.ssment  of  Medicaid 
eligihility  conducted  hy  an  Exchange 
aj)peals  entity  will  he  as  comprehensive 
as  that  j)erforme(l  hy  the  Exchange  when 
making  the  underlying  a.sse.ssment  of 
Medicaid  eligihility  under  §  155.302(h). 

Under  the  pr()})()se(l  revisions  to 
§  435.1 200((1)(2).  we  clarify  that  when  a 
Medicaid  agency  is  determining  the 
eligihility  of  an  individual  who  has  been 
assessed  as  potentially  eligible  for 
Medicaid  hy  an  Exchange  appeals 
entity,  the  Medicaid  agency  may  not 
re(piest  information  or  documentation 
from  the  individual  already  ])rovi(le(l  in 
the  electronic  account,  or  to  the 
applicable  insurance  affordahilitv 
j)rogram  or  appeals  entity:  similarly,  as 
clarified  in  §435.1200((1)(4).  the  agency 
must  accept  any  finding  relating  to  a 
criterion  of  eligihilitv  made  hv  another 
insurance  affordability  program’s 
appeals  entity  if  such  finding  was  made 
in  accordance  with  the  same  policies 
and  ])roce(hire.s  as  those  ap])lie(l  hy  or 
approved  hy  the  Medicaid  agency. 

These  ])roce(hires  ])arallel  those  adopted 
in  the  Medicaid  eligihility  final  ride 
with  respect  to  eligihilitv 
determinations. 

Similar  to  the  revisions  proposed  at 
§435.12()()((1).  we  also  propose  revisions 
to  § 435.1 20()(e)(l)  to  provide  that  when 
an  individual  has  been  determined 
ineligible  for  Medicaid  pursuant  to  a  fair 
hearing  conducted  hy  the  Medicaid 
agency,  the  agency  must  assess  the 
individual  for  potential  eligihility  for 
other  insurance  affordability  programs, 
just  as  it  must  do  under  §  435.1 2()0(e), 
as  originally  set  forth  in  the  Medicaid 
eligihilitv  final  rule  for  individuals 
determined  ineligible  for  Medicaid  hy 
the  agency  at  initial  apiilication  or 
renewal. 

Finally,  we  propose  to  add  a  new 
paragrajih  (g)  to  §435.1200,  to  ensure 
coordination  between  apjieals  entities. 
Fropo.sed  paragrajih  (g)(1).  which  would 
ajijily  regardless  of  whether  the 
Medicaid  agency  delegates  authority  to 
conduct  any  fair  hearings  to  the 
Exchange,  directs  the  Medicaid  agency 
to  establish  a  secure  electronic  interface 
through  which: 

•  rhe  Exchange  ajijieal.s  entity  can 
notify  the  Medicaid  agency  that  an 
aj)j)eal  has  been  filed  related  to 
eligibility  to  enroll  in  a  Ql  lF  and  for 
advance  jiavment  of  the  jiremium  tax 
credit  and  cost-sharing  reductions  when 
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such  appeal  triggers  an  automatic 
Medii:ai(l  fair  hearing  request;  and 

•  TIk;  individual's  electronic  account, 
including  information  provided  hv  the 
individual  to  the  Medicaid  agency 
during  the  fair  hearing  ])roce.ss  or  the 
Kxchange  appeals  entity  can  he 
transferred  between  ])rograms  or  appeals 
entity. 

Under  propo.sed  43.').!  20()(g)(l ).  the 
scicure  electronic  interface  established 
between  the  Medicaid  agency  and 
Exchange  may  be;  used  for  these 
|)urposes.  or  a  sejiarate  secure  interface 
directly  between  the  Medicaid  agency 
and  Exchange  a))peals  entity  may  be 
established:  therefore  this  jirovision 
does  not  propose  any  new  reepurements 
on  Medicaid  agencies.  When  the 
Exchange  aj)peals  entity  conducts  a 
Medicaid  fair  hearing  on  an  individual’s 
Medicaid  denial,  no  notification  or 
transfer  of  information  through  such 
interface  would  be  needed  at  the  point 
the  individual  files  the  apjieal. 

Under  proj)o.sed  S  43.1.1 2()0(g)(2).  the 
M(;dicaid  agency  must  ensun;  that,  as 
|)art  of  a  M(;dicaid  fair  hearing 
conducted  under  part  431  snbpart  E,  the 
M(;dicaid  agency  does  not  retjuest 
information  or  documentation  from  the 
individual  alreadv  included  in  the 
individual’s  electronic  account  or 
jaovided  to  the  Exchange  or  Exchange 
a])peals  entity.  We  ])ropose  in 
^43.'i.12()()(g)(3)  that  the  Medicaid 
agency  transmit  its  M(;dicaid  fair 
hearing  decision  to  the  Exchange  in  two 
situations:  (1)  When  an  individual  had 
be(;n  initially  d(;t(;rmined  ineligible  for 
Medicaid  by  the  Exchange,  in 
accordance  with  a  delegation  of 
authority  under  |^431.1()(c)(i);  and  (2) 
when  an  individual  who  was  initially 
det(;rmined  to  be  ineligible  for  Medicaid 
by  the  Medicaid  agency  had  his  or  her 
account  transferred  to  the  Exchange 
under  §  43.1.1 20()(e)  forevaluation  of 
eligibility  and  financial  assistance 
through  the  Exchange  and  the 
individual  had  a  fair  hearing  conducted 
by  the  Medicaid  agency.  Because  such 
individuals  may  have  enrolled  in  a  QUP 
through  the  Exchange  and  be  receiving 
advance  j)ayment  of  the  premium  tax 
credit  and/or  cost-sharing  reductions 
pending  the  outcome  of  the  Medicaid 
fair  hearing,  the  Exi:hange  will  m;ed  to 
know  the  outcome  of  the  Medicaid  fair 
hearing  so  that  it  will  know  whether  to 
terminate  or  continue  advance  |)ayment 
of  the  premium  tax  cr(;dit  and  cost- 
sharing  reductions. 

We  al.so  make  conforming 
amendments  to  §43.1.1200(1))  related  to 
the  coordination  of  aj)peal.s  between  the 
Medicaid  agency  and  the  Exchange  and 
Exchange  aj)j)eal.s  entity.  We  jnopo.se  to 
modify  §43.1. 1200(b)(1)  to  incorporate 


new  paragraj)!)  (g)  in  the  delineation  of 
general  requirements  that  the  Medicaid 
agency  must  meet  to  effectuate  a 
coordinated  eligibility  system  and  to 
revise  § 43.1.1 200(b)(3)(i)  to  clarify  that 
the  goal  of  minimizing  burden  on 
consumers  through  coordination  of 
insurance  affordability  programs  also 
relates  to  coordination  of  ap])eal.s 
])roces.ses.  Pro|)osed  revisions  to 
§  43.1.1 2()()(b)(3)(ii)  ])rovide  that  the 
agreement  entered  into  between  the 
Medicaid  agency  and  the  Exchange 
must  ensure  com])liance  with  new 
paragranh  (g). 

Finally,  it  is  important  to  note  that 
under  the  proi)osed  lixchange 
regulations  at  4.1  CFR  1.1.1. 3()2(h)(.1),  if 
the  decision  made  by  the  Exchange 
aj)peal.s  entity  conflicts  with  a  decision 
made  by  tbe  Medicaid  agency  regarding 
an  individual’s  Medicaid  eligibilitv.  the 
decision  of  the  Medicaid  agency  takes 
precedence  and  is  binding  on  the 
Exchange,  ju.st  as  a  determination  of 
eligibility  or  ineligibility  made  by  the 
Medicaid  agency  takes  precedence  over 
an  asse.ssment  made  by  the  Exchange. 

(b)  Related  Changes  to  the  Medicaid 
Appeals  IToce.ss  (§§431.200,  431.201. 
431.20.1,  431.200,  431 .21 1 , 431 .21 3, 
431.220,  431.221, 431.224,  431.230, 
431.231. 431.232.  431.240,  431.241, 
431.242,  and  431.244) 

We  propose  the  following 
modifications  to  onr  current  fair  hearing 
regulations  at  §431.200,  e/  .seq.,  to  align 
with  the  changes  described  above,  to 
nn)dernize  our  regulations,  and  to 
clarify  certain  provisions  consistent 
with  the  Medicaid  eligibility  final  rule. 
We  pro])o.se  to: 

•  Revi.se  §431.200  to  li.st  sections 
1043(b)(3)  of  the  Act  and  1413  of  the 
Affordable  Care  Act  as  statutorv 
authority  for  establishing  a  system  and 
j)rocedures  to  coordinate  eligibility, 
including  eligibility  ajjpeals  that  result 
in  a  final  decision  about  an  individual’s 
eligibility. 

•  Add  a  definition  for  “local 
evidentiary  hearing’’  to  §431.201  to 
clarify  terminology  in  our  regulations. 

•  Modify  §  431.220(a)(1)  to  clarify 
that  a  hearing  is  recpiired  when  an 
applicant  recpie.sts  it  because  the 
M(;dicaid  agency  has  denied  the 
individual’s  eligibility,  level  of  benefits, 
services,  or  claim  or  if  the  Medic:aid 
agency  has  failed  to  act  with  reasonable 
prom])tnes.s.  as  recpiired  bv  section 
1002(a)(3)  of  the  Act.  We  si)ecify  that  a 
determination  of  eligibility  would 
include,  if  aj)plicable,  a  determination 
of  a  spend  down  liability  ora 
determination  of  income  u.sed  to  impose 
any  jnemiums,  enrollment  fees,  or  cost 
sharing  under  part  447  of  this 


subchai)ter.  We  intend  the.se 
modifications  as  clarifications  and  do 
not  believe  thev  reflect  a  change  in 
|)olicy.  We  modify  the  definition  of 
action  at  §431.201.  when  information 
be  ])rovided  at  §431.200,  and  the  issues 
to  be  considered  at  a  hearing  at 
§431. 241  (a)  and  (b)  to  align  with  the 
modification  of  §431.220  and  do  not 
believe  that  the.se  changes  reflect  a 
change  in  policy. 

•  Modify  §431.221  to  allow  an 
individual  to  request  a  hearing 
consistent  with  the  ways  in  which  an 
application  may  be  filed:  (1)  By 
telephone;  (2)  by  mail;  (3)  in  per.son;  (4) 
through  other  commonly  available 
electronic  means;  and  (.1)  at  state  option, 
via  the  Internet  Web  site  at 
§43.1.1200(1).  We  expect  other 
commonly  available  electronic  means  to 
include  reque.sting  a  fair  hearing  bv 
email,  and  could  include  facsimile  or 
other  electronic  systems  connnonlv 
available.  In  contrast  to  the  final 
Medicaid  eligibility  rule  policy  related 
to  filing  applications  and  renewal  forms 
at  §§43.1.907  and  43.1.910,  we  have 
proj)osed  using  the  Internet  Web  site  at 
§43.1.1200(1)  as  a  slate  o])tion  in  light  of 
the  operations  im])lications  of  recpiiring 
this  method  for  retpiesting  a  hearing.  We 
are  considering  instead  making  this 
option  a  retpiirement  at  a  dale  .sometime 
after  January  2014  to  allow  time  for 
im])lementation  and  we  solic;il 
comments  on  this  propo.sal. 

•  Add  §431.224,  “Ex])edited 
A])])eal.s’’  to  align  our  fair  hearing 
process  at  §431.200,  et  seti,  with  that 
already  established  for  a])])eals  in 
managed  care  at  §438.410,  to  ])ermit  an 
individual  who  has  an  urgent  health 
need  to  have  their  a])])eal  addressed 
under  expedited  timeframes.  We  do  not 
antici])ate  that  this  will  be  difficult  to 
administer  or  significantly  add  to  state 
costs  as  slates  can  use  existing 
mechanisms  such  as  notices  they  are 
already  issuing  to  individuals  to 
im])lement  this  j)rovi.sion. 

•  Modify  §431,231  to  align  the  date 
an  individual  is  considered  to  receive 
notii;e  under  this  section  with  that 
])ropo.sed  for  the  notice  of  reasonable 
oj)|)ortunity  ])eriod  in  pro])o.sed 
§43.1.9.10,  discussed  in  section  I.B.7  of 
the  ])reamble,  to  promote  consislencv 
and  ease  of  administration.  We  pro])ose 
that  the  dale  on  which  the  notice  is 
received  is  considered  to  be  .1  days  after 
the  date  on  the  notice,  unless  the 
individual  shows  that  he  or  she  did  not 
receive  the  notice  within  the  .1-day 
])eriod.  Five  days  from  the  date  of  notice 
is  the  standard  j)eriod  used  by  Social 
.Security  Admini.stration  for  the 
.Supplemental  .Security  Income  (.S.SI) 
(Title  XVI)  and  Old  Age  and  Disability 
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(Title  II)  programs  to  account  for 
mailing  a  notice  and  receij)t  by  the 
individual  (see  20  CFR  410.1401, 20 
CFR  404.901.  respectively).  This  is  also 
the  standard  used  hy  the  Fxchange  in  4.'j 
CFR  l.'j.'5.31.'5(c)(.3)  nigarding  notices  sent 
to  nisolve  inconsistencies  during  the 
verification  process  for  citizenshij). 

.status  as  a  national,  and  lawful 
pre.seiK;e. 

•  Modify  §431.232  to  clarify  that  the 
agency  will  inform  an  applicant  or 
henefic:iarv  that  he  or  she  has  10  days 
from  the  notice;  of  an  adverse  decision 
of  a  local  evidentiary  hearing  to  appeal 
that  decision.  VVe  al.so  adopt  in 
jnopo.sed  §431.232  the  language 
discussed  above  related  to  the  date  an 
individual  is  considered  to  receive 
notice. 

•  Modify  §  431 .240  to  specify  that  a 
hearing  officer  must  have  acce.ss  to  the 
agency’s  information,  such  as  .state 
policies  and  regulations  neces.sarv  to 
issue  a  jjroper  hearing  decision, 
consistent  with  our  j)ropo.sed  regulation 
to  permit  delegation  of  anthoritv  to  the 
Fxc:hange  to  conduct  fair  hearings  at 
§431. 10(c)  and  (e). 

•  Moclify  §431.242  to  align  our 
regulations  relatetl  to  an  individual’s 
ability  to  review  an  individual  case  file, 
to  include  an  individual’s  ability  to 
review  his  or  her  electronic  account,  as 
defined  at  §  435.4. 

•  Modify  existing  regulations  at 
§431.244(11(1)  to  clarify  that  the  90-day 
timeframe  to  issue  a  decision  after  an 
individual  files  an  ai)peal  a])plies 
broadly  to  ajijjeals  decisions,  not  only  to 
managed  care  appeals  decisions.  This 
text  was  inadvertently  deleted  in  a 
previous  rulemaking.  This  codifies  this 
long-standing  policy  and  does  not 
rellect  a  change  in  policy. 

•  Revise  §431. 244(f)(2)  to  modifv  the 
appeals  decision  timeframe  to  account 
for  the  exjjedited  aijjjeals  jjrocess  being 
propo.sed  at  §431.224,  aligning  with  the 
existing  expedited  decision  process  for 
managed  care  aj)j)eals  decisions  at 
§431. 244(f)(2)  and  (f)(3). 

(c)  Apj)licahilitv  to  CHIP  (§§457.10, 
457.340,  457.348,  457.350.  457.1180, 
457.351) 

Revisions  to  the  regulations  for  CHIP 
an;  projiosed  to  achieve  similar 
coordination  of  appeals  among 
insurance  affordability  jirograms  and  to 
minimize  burden  on  consumers. 
R(;gulations  governing  the  (3  IIP  a])peals, 
or  “r(;view”  ])rocess,  an;  set  forth  at 
suhpart  K  of  ])art  457  of  the  current 
regulations.  Under  §457.1120,  .states 
currently  have  broad  flexibility  to 
delegate  the  CHIP  review  process,  and 
no  r(;vision  to  permit  delegation  of 
review  authority  to  the  Exchange  or 


Exchange  ajjpeals  entity  is  need(;d.  I'o 
effectuate  the  same  coordination  of 
(3 IIP  a])j)eals  with  other  insurance 
affordahility  programs,  as  is  proposed 
with  respect  to  Medicaid  fair  hearings, 
a  new  §457.351  (Coordination  involving 
ap])(;als  entities  for  different  insurance 
affordahility  programs)  is  proposed. 
Conforming  changes  to  existing  (]HIP 
regulations  are  also  |)ropo.sed. 

•  Under  §457.10,  we  propo.se  to 
revi.se  the  definition  of  electronic 
account  to  include  any  information 
collected  or  generatt;d  as  part  of  a 
review,  and  to  add  the  definition  of 
exchange  appeals  entity,  similar  to  the 
revision  to  the  definition  in  the 
Medicaid  regulations  at  §435.4. 

•  .Section  457.340  (Application  for 
and  enn)lhnent  in  (3  I1P)  is  revi.sed  to 
include  provision  of  notice  of  an 
individual’s  right  to  review,  consistent 
with  §457.1180  and  to  apj)ly 

§  435.907(h),  proposed  for  addition  to 
the  Medicaid  regulation  in  this 
rulemaking  (Rein.stat(;ment  of 
withdrawn  aj)j)lication.s)  to  CHIP. 

•  .Section  457.348,  related  to  the 
j)rovision  of  CHIP  for  individuals  found 
(;ligihle  by  other  insurance  affordahility 
])rograms.  is  revised  to  include 
individuals  found  eligible  as  a  result  of 
a  decision  made  hv  the  Exchange 
a])])(;als  entity  authoriz(;cl  hy  the  state  to 
adjudicate  reviews  of  CHIP  eligibility 
determinations,  similar  to  the  r(;visions 
pro])osed  for  the  Medicaid  regulations  at 
§435.1 200(c)  and  to  ajjply  tlu; 
provisions  for  transfer  of  information 
via  secure  electronic  interface,  similar  to 
the  revisions  pro])osed  for  Medicaid 
regulations  at  §435.1200  (d). 

•  Proposed  revisions  to  §457.350 
ajjply  the  rules  for  eligibility  screening 
and  enrollment  in  other  insurance 
affortlahility  ])rogram.s  to  individuals 
determined  not  eligible  for  CHll’ 
pursuant  to  a  review  conducted  in 
accordance  with  suhpart  K  of  this  i)art, 
similar  to  the  revisions  propo.sed  for  the 
Medicaid  regulations  at  §435.1 200(e). 

•  .Section  457.1 180  is  revi.sed  to 
propose  that  .states  treat  an  appeal  to  the 
Exchange  a})j)eal.s  entity  of  a 
determination  of  eligibility  for  advanced 
j)aynients  of  the  premium  tax  credit  or 
co.st -sharing  reductions  as  a  re(jnest  for 

a  review  of  a  denial  of  CHIP  eligibility, 
if  the  individual  was  denied  eligibility 
for  Cl  IIP  hv  the  state  or  other  entitv 
authorized  to  make  such  determination, 
similar  to  the  revisions  proposed  for  the 
Medicaid  regulations  at  §431. 221(e). 

2.  Notices 

An  effective  notification  process  is 
important  to  a  high  (piality  con.sumer 
exj)erience  and  a  coordinated  eligibility 
and  enrollment  sy.stem.  as  jjrovided  for 


under  .section  1413  of  the  Affordable 
Care  Act  and  section  1943  of  the  Act. 
Without  revisions  to  current  regidations, 
many  individuals  could  receive 
multiple,  uncoordinated  notices  from 
the  different  programs.  .Someone 
a|)plying  through  the  Exchange  who  is 
assessed  as  potentially  eligible  for 
Medicaid,  for  (;xample,  could  receive  a 
notice  from  lH)th  Medicaid  (aj)j)roving 
Medicaid)  and  the  Exchange;  ((lenying 
advance  payment  of  the  j)remium  tax 
credit  and  cost-sharing  reductions). 
Under  current  rules,  if  the  Medicaid 
agency  di.sapj)roves  rather  than 
approves  eligibility  for  an  individual 
assessed  by  the  Exchange  as  potentially 
Medicaid  eligible,  the  individual  could 
n;c(;ive  3  notices  (from  the;  Exchange; 
elenying  aelvane:e;  ])ayme;nt  e)f  the 
premium  tax  creelit  and  ce)st  sharing 
re;ehie:tion.s,  frean  the;  Me;elie:aiel  age;ne;y 
elenying  Me;elie:aiel,  anel  sid).se;e]uentlv 
fre)m  the;  Exediange  reversing  its  e;arlie;r 
ele;nial  of  aelvance;  j)ayment  of  the; 
premium  tax  eaeelit  anel  e;e).st  sharing 
reehiedions). 

'I’e)  avoiel  e;e)nfusion  fe)r  exnisnmers  anel 
elnplicative  aehninistrative  activity  we; 
pre)pe),se;  that,  te;  the;  maximum  extent 
feasible,  state  Me;elie:aiel  anel  CHIP 
age;ne:ie;.s  anel  the;  Exe:hange;  pre)ehie;e;  a 
single;  e;e)mhine;el  ne)tie:e;  after  all  MACI- 
haseel  eligibility  ele;te;rminatie)ns  have 
he;e;n  maele.  \\h;  are;  akse)  pre)pe).sing  te; 
aelel  hasie;  e:e)nte;nt  anel  ae:e;e;.s.sihility 
stanelarels  for  all  eligibility  ne)tie:e;s.  anel 
to  ensure;  that  e;le;e:tre)nie:  eligihilitv 
ne)tie:e;s  are;  available  as  an  o})tie)n  for 
appliexmts  anel  beneficiaries.  'I’e;  ensure; 
that  the;  feeleral  ride;.s  feer  all  jireigrams 
are;  aligneel.  we;  are;  ])re)pe).sing  similar 
re;gulatie)n,s  fe)r  the  Exe:hange;.  .Se;e 
§  155.230  anel  §  155.345,  eii.scu.sse;el  in 
se;e;tiem  111  of  the;  preamble.  Howe;ver,  as 
ele;scrihe;el  hele)w,  given  the;  time;  nee.eleel 
te)  allow  for  systems  huilels,  the 
re;ejnirement  to  j)re)viele;  a  e:omhine;el 
eligihilitv  ne)tie:e;  will  ne)t  he;  effe;e:tive; 
until  January  1,  2015. 

(a)  Content  anel  Ae:e;e;ssihilitv  Stanelarels 
(§435.917  anel  §435.918) 

We;  are;  pre)pe).sing  to  r(;ele.signate;  anel 
revise;  §435.913  at  prope).se;el  §435.917 
te)  edarifv  the;  state  agenew’s 
re;s])e)n.sihilitie;s  to  e;e)mmunie:ate;  spe;e:irie: 
e:e)nte;nt  in  a  cle;ar  anel  timely  manne;r  te) 
applie;ants  anel  he;ne;iiciarie;s  when 
issuing  either  a  notiex;  e)f  appre)veel 
eligihilitv  e)r  a  ne)tie:e;  e)f  elenial  e)r  e)the;r 
aelverse;  action.  We;  al.so  pre)pe).se;  te) 
ele;le;te;  §435.919  anel  te)  me)ve  the; 
pre)vi.sie)ns  ne)w  e:e)ntaineel  the;re;in  te) 
prope).se;el  §435.917. 

Per  pre)pe).se;el  §435.91 7(a).  eligibility 
ne)tice;s  must  he;  written  in  plain 
language  anel  he;  ace:e;s.sihle  to 
inelivieiuals  who  are  limited  English 
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proficient  and  individuals  with 
di.sabilities  and  (:oin|)ly  with  riigidations 
ndating  to  notices  in  part  4.31  sul)part  K 
and.  if  provid(?d  in  electronic  format, 
with  S 433.918.  newly  j)roposed  in  this 
ndmnaking.  Notices  of  an  aj)j)roval  of 
Miuiicaid  eligibility  must  include  clear 
and  specific  content,  as  specified  in 
propo.s(‘d  §  433.91 7(l))(l ). 

l’ropo.s<;d  §  433.91 7(h)(2)  cross 
nderences  §431.210  for  the  specific 
noticj;  content  n!(|nired  for  an  atl verse 
action — including  a  denial,  termination, 
suspension  of  or  change  in  eligibility,  or 
a  change  in  benefits  or  .services. 

Revisions  to  §431.210  are  pro|)osed  to 
achij!ve  similar  clarity  and  tran.sj)arency 
for  notices  of  adverse  actions  as  are 
proj)osed  for  notices  of  an  approval  of 
Meilicaid  eligibility.  We  note  that  a 
citation  of  the  specific  regulation(s)  that 
.supj)ort  the  action,  as  nMjiiinMl  by 
§431. 21 0(c).  does  not  satisfy  the 
r(!(juirement  to  ])rovide  “a  clear 
.statement”  exj)laining  the  adverse 
action  under  §431. 21 0(a).  as  revised  in 
this  |)roj)osed  rulemaking.  (;MS  will 
work  with  states  and  other  stakcdiolders 
to  develop  model  noticiis  meeting  the 
r(!(juirements  of  the  regulations. 

l’ropos(!d  § 433. ‘)1 7(c)  directs  that  all 
eligibility  notic(;s  relating  to  a 
determination  of  eligihilitv  hasiul  on  the; 
a])|)lical>le  MACJl  standard  include  a 
l)lain  language  descrij)tion  of  other 
l)as(!s  of  (‘ligihility  (such  as  di.sahility. 
long-term  care  services  need,  or 
incnrnul  imulical  expenses  for 
medically  needy  coverage;)  as  well  as  the 
level  of  benefits  and  services  to  which 
.someone  eligible  on  such  other  bases  is 
entitled.  The  information  provided  mii.st 
lx;  sufficient  to  eiiahle  individuals  to 
make  an  informed  decision  as  to 
whether  or  not  to  seek  a  determination 
of  eligibility  on  a  MAGl-excepted  basis. 
We  note  that  both  individuals  who  an; 
approv(;d  for.  as  w(;ll  as  tho.se  who  are 
denied.  Medicaid  on  the  basis  of  the 
a])])licahle  MAGI  standard  should  he 
provifl(;d  the  information  specifi(;d,  as 
eligibility  on  another  basis  may  l)ett(;r 
meet  the  individual's  needs.  We  solicit 
comments  on  the  level  of  detail  which 
should  h(;  re(iuin;d  for  inclusion  in  the; 
notice;  under  §433.91 7(c). 

(auT(;nt  notice  r(;gnlations  r(;(juin; 
pap(;r-ha.s(;d.  writt(;n  notic(;s.  New 
propos(;d  §433.918  would  maintain  the 
r(;(]nirement  for  |)ai)er-l)ased  written 
notices,  hut  would  also  re(|uin;  states  to 
provide  individuals  with  tlie  o|)tion  to 
r(;ceive  notices  through  a  secure 
electronic  format  in  lieu  of  written 
notice  by  regular  mail,  which  remains 
the  default  method  of  notice;  preevisiejii. 
Per  pre)j)e).seel  §433.918,  afte;r  an 
indivielual  e;le;e;ts  e;le;e;tre)nic  ne)tifie;atie)n. 
the;  age;ne:y  we)ulel  .semi  a  pape;r 


ne)tifie:atie)n  infe)rming  the;  inelivielual  e)f 
his  e)r  her  e;le;e:tie)n  te;  re;e;e;ive;  eligibility 
ne)tie:e;.s  e;le;e:tronie:ally.  riu;  age;ne:y 
weenie!  peest  ne)tie:e;s  tee  the;  ineliviehiid’s 
.se;e;ure;  e;le;e:tre)nie:  ae;e:e)unt,  neetifying  the; 
inelivielual  by  text  me;.ssage;,  eamiil,  eer 
eether  e;le;e:tre)nie;  e:e)mnumie:atie)n  that  a 
ne)tie:e;  hael  he;e;n  pe)ste;el  anel  elire;e:ting 
the;  inelivielual  tee  e;he;e:k  his  eer  he;r 
ae:e;e)unt.  We;  e;e)n.siele;re;el  pe;rmitting 
inelivielnals  a])|)lying  een-line;  tee  prewiele 
e;le;e:tre)nie;  e:e)idirmatie)n  eef  their  e;le;e:tion, 
hilt  he;lie;ve;  that  exmfirmatiem  via  re;gular 
mail  pre)viele;.s  .stremger  e:e)n.sume;r 
pre)te;e:tie)n.  We;  welexmu;  exnnment  em 
this,  anel  either  exinsumer  safe;guarels  feir 
ele;e:tre)nie;  neitifiexitiem.  Alsei,  we; 
re;e:e)gnize;  that  in  aeleiitiem  tei  eligihilitv 
neitie'.es,  the;re  are;  either  eximimmiexitieins 
that  eie;e:ur  he;twe;e;n  the  ajipliexmt/ 
lie;ne;fie:iarv  anel  the  Me;elie:aiel  eir  (311P 
age;ne:y.  These  eximmunie.atieins  incluele; 
re;ejne;sts  for  aelelitieinal  infeirmation, 
annual  reaiewal  feirms  anel  reanineleirs, 
preaninm  payment  infeirmation.  e:hange;s 
in  lieaiefits  or  e;eive;re;el  servie:e;.s,  e;te;.  We; 
are;  exinsielering  whe;the;r  all  or  seime  eif 
the;.se;  sheinlei  he;  available  tei  the; 
e;einsume;r  e;le;e;treinie:ally  by  peisting  tei 
the;  e;le;e:treinie:  ae;e:emnt  anel  se;e;k 
e:eimme;nt. 

As  ele;se:rihe;el  alieive.  ne;wly  pro])eise;el 
§433.91 7(a),  whie:h  e;.stalilisiie;s  exintent 
anel  aexxissihility  stanelarels  feir  Meeliexiiel 
neitiexis,  reiepiireis  that  neitiexis  eximplv 
with  the;  preivisieins  in  §433.918,  if 
]iieiviele;el  in  e;le;e;tieinie:  feirmat.  In 
aeleiitiem.  paragrajih  (e;)(3),  whie:h  is 
jireijiiiseel  feir  aeleiitiem  tei  §431.208. 
re;lating  tei  the;  Jige;ne:y’s  re;.speinsihilitv  tei 
infeirm  appliexmts  anel  lie;ne;fie:iarie;.s  eif 
aelveirse  ae:tiein.s.  ine;luele;.s  a  pieivisiein  tei 
pe;rmit  e;le;e:tre}nie;  neitiexis  exinsistent 
with  §433.918.  We;  have  alsei  meielifieel 
§§431.211.  431.213,431.230,  anel 
431.231  tei  upelate;  anel  meielea  ni/.e;  the; 
language;  in  the;  re;gulatiein  to  remeive  the 
term  “mail”  anel  inste;ael  use  “seaiel,” 
whie:h  will  still  re;epiire;  states  tei  jireiviele; 
pape;r-lia.se;el  writteai  notiexis,  hut  alsei 
permit  .stateis  tei  offe;r  lie;ne;fii:iarie;s  the; 
eiptiein  eif  re;ex;iving  neitiexis 
e;le;e;treinie:ally,  afte;r  eihtaining  exin.sent 
freim  the;  inelivielual,  exinsistent  with  the 
exinsumer  preite;e:tieins  in  preipeiseel 
§433.‘)18. 

(Ii)  Preivisiein  of  Geieirelinateel  Neitiex; — 
Meeliexiiel  Age;ne:y  Re;.spein.sihilitie;s 
(§433.1200) 

We;  |ireipei.se;  re;vi.siein.s  tei  the;  Mealiexiiel 
e;ligiliility  final  rule;  tei  preiviele;  feir  a 
exieirelinateiel  .systean  eif  neitiexis  .leaeiss  all 
insuranex;  affeirelaliility  preigrams  liaseiel 
ein  MAGI.  re;garelle;ss  eif  wheae;  the; 
inelivielual  initially  sulimits  an 


]ireij)ei.se;el  rule,  tei  the;  maximum  e;xte;nt 
fe;;i.sihle;,  inelivielnals  will  re;ex;ive  a 
single  neitiex;  e;eimmimiexiting  the; 
ele;te;rminatiein  eir  eienial  of  eligibility  feir 
all  a]ipliexilile;  insuranex;  affeirelaliility 
lireigrams  anel  feir  enreillmeait  in  a  QHP 
threiugh  the;  hxeihange.  rather  than 
.separate;  neitiex;.s  freim  the;  Meeliexiiel  anel/ 
eir  GHIP  age;ne:ie;.s  anel  the;  Exe:hange;. 

Our  ]irei|iei.sal  is  e;ife;e:tuate;el  primarily 
in  revisieins  to  §433.1200,  as  puhlisheel 
in  the  Meeliexiiel  eligibility  final  rule.  In 
siijipeirl  of  eiur  preipeiseel  peilie;y,  we;  alsei 
]ireipeise  tei  aelel  eleifinitieins  eif  “eximhiiieel 
e;ligiliility  neitiex;”  anel  "exieirelinateel 
exinteait,”  in  §433.4.  “(ximliineel 
eligibility  neitiex;”  is  an  eligibility  neitiex; 
that  informs  an  inelivielual.  or 
heiuseheilel  when  approjiriate.  eif  his  eir 
her  eligibility  for  multijile  insuranex; 
affeirelaliility  preigrams,  inedueling  all  eir 
most  eif  the  information  re;e|uire;d  for 
inedusiein  per  preipeiseel  §433.917  anel 
§431.210,  as  reviseei  in  this  |ireipeise;el 
rule.  ‘‘(xieirelinate;el  exintent”  refeirs  tei 
information  inedueleel  in  an  eligibility 
neitiex;  relating  tei  the;  transfer  of  the; 
inelivieluar.s  e;ie;e:treinie;  aexxiunt  tei 
aneither  preigram.  anel  the  status  eif  that 
either  ]ireigram’s  review  eif  the;  aexxiunt. 
Geieirelinateel  exintent  will  he;  im|ieirtant 
wheal  the  eligibility  ele;te;rminatiein  feir 
all  preigrams  exmneit  he  finalizeel  feir 
inedusiein  in  a  single;  exieirelinate;el  neitiex;. 

In  §433.1200,  we;  preipeise;  aeleling  suli 
|iaragra|ih  (li)(3)(iv)  lei  preiviele  that  the; 
agre;e;me;nts  he;twe;e;n  the;  Meeliexiiel 
age;ne:y  anel  eithe;r  insuranex;  affeirelaliility 
]ireigram.s  ele;line;ate;  the;  re;.spein.siliilitie;.s 
eif  e;ae;h  preigram  to  jireiviele  eximhiiieel 
eligihilitv  neitiexis  anel  e;eieirelinate;el 
exintent,  as  a|i]irei]iriate;.  We;  neite;  that 
uneler  these;  agreieaneaits,  the;  Me;elie:aiel 
anel  (dllP  agene:ie;s  anel  the;  Exchange; 
must  weirk  teigether  tei  jireiviele;.  to  the; 
maximum  extent  iiossihle;,  a  single 
eximliineiel  neitiex;  of  eligibility  that 
ine;luele;.s  all  family  memlieirs  eif  the  .same 
heiuseheilel  ajijilying  feir  exiverage 
teigeither.  We;  ine:luele;  at  jiaragrajih  (el)  eif 
jireijiei.seel  §433.917,  elisexisseel  generally 
in  .se;e;tiein  I.B.2.a  eif  the;  ]ire;amhle;,  aheive, 
that  the;  age;ne;y’.s  re;.s]iein.sihility  tei 
jireiviele  an  eligibility  neitiex;  is  .sati.sfie;el 
by  a  eximliine;el  neitiex;  jireiviele;el  liv  the; 
Exediange;  eir  aneither  insuranex; 
afleirelahility  jireigram  jiursuant  tei  an 
agre;e;me;nt  he;twe;e;n  the;  age;ne:y  anel  the; 
l*ixe:hange;  eir  sue:h  jireigram. 

We;  jireijiei.se;  tei  aelel  sub  jiaragrajih  (3) 
tei  §  433.1 200(e:)  tei  jireiviele  that  when 
the;  f]xe:hange;  eir  either  age;ne:y 
aehniniste;ring  an  insuranex;  affeirelaliility 
jireigram  is  antheirize;el  tei.  anel  eleieis 
make,  a  eleterminatiein  eif  Meeliexiiel 
ellgiliility,  the;  agre;e;me;nt  ele;se;rihe;el  in 
jiaragrajih  (h)(3)  .stijiulate;s  that  the; 
Exe:hange;  eir  eithe;r  age;ne;y  will  jireiviele; 
the;  ajijiliexmt  with  a  eximliined 


ajijiliexitiein  eir  whe;the;r  the;  Exe:h<mge;  is 
authe)rize;el  tei  make;  Me;eliexuel  anel  (3  IIP 
eligibility  eleterminatieins.  lJneie;r  the; 
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(;ligil)ility  notice  incliuling  inforniation 
al)out  the  individual’s  Medicaid 
eligibility  (ajjproval  or  denial).  For 
example,  if  the  Exchange  receives  an 
application  and  determines  the 
applicant  eligible  for  Medicaid,  the 
Fixchange  will  i.ssue  a  combined  notice 
including  information  related  both  to 
the  aj)j)roval  of  Medicaid  eligihilitv  and 
the  (hmial  of  eligibility  for  advanced 
payments  of  the  premium  tax  credit  and 
cost-sharing  reductions. 

VVe  propo.se  for  clarity  to  redesignate 
l)aragraph  §  435.1 2()()(d)(3)  at  paragraph 
(d)(2)  and  to  redesignate  the  other 
paragraphs  of  paragraph  (tl)  accordingly. 
VVe  furth(;r  propose  to  revise 
redesignated  §  435.1 2()()(d)(4)  to  add 
new  language  at  clause  (d)(4)(i)  to 
specify  that,  when  an  individual  is 
assessed  by  the  Exchange  or  other 
program  as  potentially  Medicaid  eligible 
and  is  transferred  to  the  Medicaid 
agency  for  a  final  determination,  if  the 
Miulicaid  agenc;y  approves  eligibility, 
the  Medicaid  agency  will  provide  the 
combined  eligil)ility  notice  for  all 
applicable  programs.  For  example,  if  the 
Exchange  as.sesses  an  individual  as 
potentially  Medic:aid  eligible  and 
transfers  the  individual’s  (dectronic 
account  to  the  Medicaid  agency,  and  the 
agency  ap])rove.s  (digihility,  the  agency 
would  i.ssue  a  combined  notice, 
imduding  information  ndated  to  the 
approval  of  Medicaid  eligibility  as  well 
as  lh(!  denial  of  eligibility  for  advance 
])ayment  of  the  premium  tax  credit  and 
cost-sharing  reductions. 

Finally,  we  ])ro])o.se  revisions  to 
§  435.12{)()(e)  to  jirovide  at  new 
j)aragraph  (e)(l)(ii)  that  the  Medicaid 
agency  include  in  the  agreement 
consummated  under  §435.1 200(h)(3) 
that  the  Exchange  or  other  program  will 
issue  a  combined  eligibility  notice, 
imduding  the  Medicaid  agency’s  denial 
of  Medicaid  eligibility,  for  imlividuals 
denied  eligibility  by  the  agency  at  initial 
applic:ation  (or  terminated  at  renewal) 
and  assessed  and  transferred  to  the 
Excdiange  or  other  insurance 
affordability  program  as  jjotentially 
eligible  for  smdi  ])rogram.  F'or  exam])le, 
if  the  Medicaid  agency  determines  that 
an  individual  is  not  Medicaid  eligible, 
hut  transfers  the  individual’s  account  to 
the  Ex(diange  as  ])otentially  eligible  for 
enrollment  in  a  QHF,  the  FJxchange 
would  issue  a  combined  notice  of  the 
individual’s  eligibility  for  enrollment  in 
a  QllF,  advance  ])ayment  of  the 
|)r(;mimn  tax  credit,  cost -sharing 
reductions,  and  the  denial  of  Medicaid. 

Onr  ])ro])o.sed  policy  of  a  single 
comhiiKid  eligibility  notice  does  not 
apply  in  the  case;  of  individuals 
determined  eligible  on  a  basis  other 
than  MAdl.  Inicau.se  the  Medicaid 


agency  may  he  continuing  its  evaluation 
of  an  individual’s  eligibility  on  such 
other  bases  at  the  .same  time  that  the 
individual  is  being  evaluated  for,  or  is 
enrolled  in,  another  insurance; 
affordability  program  |)nr.suant  to 
§435.‘)1 1(c)(2)  of  the  Medicaid 
eligibility  final  rule.  In  such  cases, 
while  a  single,  combined  notice 
containing  the  agency’s  final 
determination  on  all  ha.ses  would  not  he 
reejuired,  per  pro|)o.sed 
§435.12()()(e)(2)(ii),  the  Medicaid  agency 
would  ])rovide  notice  to  the  individual, 
in  accordance  with  §431.21()(a)  and 
§435.917,  that  the  agency  has 
determined  the  individual  ineligible  for 
Medicaid  on  the  basis  of  MACd,  and  that 
the  agency  is  continuing  to  evaluate 
Medicaid  eligibility  on  other  bases. 
Under  the  jjrojjosed  regulation,  this 
notice  also  would  contain  coordinated 
content  advising  the  applicant  that  the 
agency  has  assessed  the  individual  as 
potentially  eligible  for,  and  transferred 
th(!  individual’s  electronic  account  to. 
another  ])rogram.  Proposed 
§  435.1 2()()(e)(2)(iii)  recpiires  the  agency 
to  ])rovide  the  individual  with  notice  of 
the  final  eligibility  d(;termination  on  the 
non-MAGl  bases  considered.  If  the 
individual  is  later  determined  eligible 
for  Medicaid  on  a  basis  other  than 
MACd.  the  individual  would  receive  a 
combined  notice  that  includes 
information  of  the  a])proval  of  Medicaid 
eligibility  and  ineligibility  for  advance 
])ayment  of  the  premium  tax  credit  and 
co.st -sharing  reductions. 

There  are  a  few  additional  situations 
we  have  identified  under  the  propo.sed 
regulation  in  which  a  single  notice  will 
not  he  required — in  such  situations 
notit:e.s  would  include  coordinated 
content  aj)propriate  to  the  situation, 
hdrst,  when  an  individual  who  is 
assessed  by  the  Exchange  as  not 
potentially  Medicaid  eligible  based  on 
MA(d  and  determined  eligible  for 
advance  jjayment  of  the  ])remiiim  tax 
credit  and  cost-sharing  reductions,  a 
notice  of  eligibility  for  advance  payment 
of  the  premium  tax  credit  and  co.st- 
sharing  reductions  (i.ssued  by  the 
Exchange)  will  he  needed.  If  the 
individual  reejuests  a  full  determination 
of  Medicaid  or  CHIP  eligibility  by  the 
state  agency,  as  ])ermitted  under  the 
Exchange  final  regulation  at 
§  155.3()2(h)(4)(13),  a  second  notice  will 
he  needed  once  the  Medicaid  or  CHIP 
agency  has  made  a  decision  on  the 
apj)lication.  Dej)ending  on  whether  the 
state  agency  approves  or  denies 
Medicaid  or  CHIP,  either  a  coordinated 
notice  or  coordinated  content  with 
information  relating  to  the  individual’s 
eligibility  for  advance  payment  of  the 


premium  tax  credit  and  cost-sharing 
reductions  will  he  needed. 

Second,  when  different  members  of 
the  same  hou.sehold  are  determined 
eligible  for  different  programs,  a  single 
combined  notice  for  all  members  of  the 
hou.sehold  may  not  he  feasible.  In  such 
situations,  as  described  in 
§435.12()()(1))(4).  notices  would  include 
appropriate  coordinated  content  related 
to  the  status  of  other  members  of  the 
individual’s  hou.sehold.  VVe  welcome 
comments  as  to  whether  there  are  other 
situations,  besides  the  two  situations 
identified,  when  a  combined  eligibility 
notice  is  not  feasible. 

VVe  al.so  note  that,  in  consultation 
with  states,  consumer  groups  and  plain- 
language  experts,  we  intend  to  develop 
language  to  he  relea.sed  in  2013,  which 
could  he  adapted  hv  states  as  a  model 
for  delivering  combined  eligihilitv 
notices.  H(;cause  some  states  hav(j 
specific  content  which  will  need  to  he 
included  in  notices  issued  by  an 
Eixchange  in  their  state,  state  Meilicaid 
and  (311P  agencies  will  work  with  the 
r^xchange  on  any  state-specific  content 
to  he  included  in  a  combined  notice; 
and/or  may  issue  su])plementary  notices 
if  the  Exchange  is  unable  to  deliver  all 
reepiired  .state-s])ecific  (X)ntent. 

Finally,  given  the  time  needed  to 
allow  for  systems  builds,  we  are 
proposing  that  the  policy  to  provide  a 
combined  eligihilitv  notice  will  not  he 
effective  until  )anuarv  1.  2015.  At  state 
option,  based  on  the  op(;rational 
readine.ss  of  all  programs,  combined 
eligibility  notices  may  he  implemented 
earlier.  States  with  an  FTE  will  only  he 
able  to  provide  a  combined  eligibility 
notice  prior  to  January  1, 2015  for 
eligibility  determinations  made  by  the 
F’F’E.  In  the  alxsence  of  a  combined 
eligibility  notice,  coordinated  content 
ensures  that  ap})licant.s  and 
beneficiaries  are  informed  of  the  status 
of  their  application  with  respect  to  other 
insuramx;  affordability  programs.  VVe 
also  considered  a  later  effective  date  of 
October  15,  2015  for  the  r(;(iuirement  to 
provide  a  combined  eligibility  notice  in 
all  circumstances  provided  for  in  the 
proposed  rule,  which  would  coincide 
with  the  beginning  of  open  enrollment 
for  January  2010.  VVe  welcome 
comments  on  the  proj)osed  effective 
date  of  January  1, 2015  and  the  later 
effective  date  of  October  15,  2015. 

We  al.so  mak(;  a  technical  correction 
to  §435.1200.  We  ujjdate  paragraph  (a) 
to  correct  an  erroneous  statutory 
citation. 
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(c)  ('.HIP  Eligibility  Notices  and 
Information  Requirements  4.'57.1(). 
4.'i7.11().  §457.340.  457.348  and 
457.350) 

We  proj)o.se  to  modernize  and  amend 
the  existing  (3  HP  regulations  pertaining 
to  notices  at  §457.110  ami  §  457.340(e) 
to  corr(!sj)ond  to  the  regulation  c;hanges 
and  additions  ])ropo.sed  for  Medicaid  at 
§435.917,  and  §435.918.  We  also 
proj)ose  to  add  a  definition  of 
"comhined  notice”  and  “coordinated 
content"  in  §457.10  and  to  revise 
paragraphs  (a),  (h),  (c)  and  (d)  of 
§457.348  and  |)aragrai)hs  (f)  and  (i)  in 
§457.350  to  mirror  the  proposed 
revisions  to  the  Medicaid  regulations  in 
§435.1200  (h).  (c).  (d),  and  (e)  to 
maximize  achievement  of  a  system  of 
coordinated  notices  across  all  insurance 
affordability  programs,  including  CHIP. 

Per  proposed  § 457.350(f)(3).  we  seek 
to  clarify  that  the  recpurement  that  a 
state  find  an  individual  ineligible, 
provisionally  ineligible,  or  suspend  the 
individual’s  application  for  (iHlP  unless 
and  until  the  Medicaid  application  for 
the  individual  is  denied  ap])lies  only  at 
application.  We  propo.se  to  clarify  this 
provision  in  respon.se  to  concerns 
expressed  by  .states  that  if  this  provision 
is  a|)])li(!d  to  CHIP  enrollees  at 
redetermination,  a  gap  in  coverage 
could  result. 

We  al.so  propose  to  update 
§ 457.350(g),  relating  to  the  states' 
re.s])onsihility  to  provide  information  to 
(3  IIP  applicants  njgarding  the  Mculicaid 
program,  to  extend  to  all  insurance 
affordability  programs.  We  also  proj)ose 
to  update  § 457.35()(h)(2).  which 
describes  the  state’s  r(!S])onsihility  to 
inform  a  (3I1P  ap])licant  on  a  waiting 
list  that  if  circum.stances  change,  the 
a])plicant  may  he  (digihle  for  other 
insurance  affordability  ])rograms.  in 
addition  to  Medicaid,  so  that  the 
Exchange,  Medicaid,  and  CHIP  can 
work  together  to  (insure  that  eligible 
ajiplicants  are  enrolled  in  the 
ajiprojjriate  j)rogram. 

A  technical  corrtiction  is  made  to 
§457.350(1)).  We  uj)date  paragraph  (h)  to 
clarify  that  the  recpiiniinent  to  screen  for 
potential  eligibility  for  other  insurance 
affordability  programs  applies  to  anv 
a])])licant  or  enrol  lee  who  submits  an 
a|)plication  or  niiiewal  form  to  the  state 
which  included  snfficiiint  information 
to  determine  (3  IIP  eligibility.  3’his 
includes  not  only  those  determined 
ineligible  for  CHIP  but  also  individuals 
subject  to  a  waiting  jjeriod  or  those 
screened  as  not  potentially  eligible  for 
Medicaid  based  on  MA(d  and  enrolled 
in  (3 HP  but  al.so  asse.ssed  as  potentiallv 
eligible  for  Medicaid  on  another  basis 


and  referred  to  the  Medicaid  agency  for 
a  full  Medicaid  determination. 

3.  Medicaid  Eligibility  (3iange.s  Under 
the  Affordable  C,are  Act 

(a)  Former  Foster  Care  C3iildren 
(§435.150) 

Sections  2004  and  10201(a)  and  (c)  of 
the  Affordable  Care  Act  add  a  new 
section  1902(a)(10)(A)(i)(lX)  of  the  Act. 
under  which  states  must  ])rovide 
Medicaid  coverage  starting  in  2014  for 
individuals  underage  20  who  were  in 
foster  care  and  receiving  Medicaid.  Note 
that  states  still  have  the  option  to  cover 
a  similar  eligibility  grouj)  for 
independent  foster  care  adole.scents, 
which  has  slightly  different 
recpurements  (see  §435.220  of  this 
proposed  rule). 

(Consistent  with  the  statute,  we 
j)ropo.se  to  add  §435.150  (establishing 
this  new  niandatory  eligibility  group  for 
individuals  who: 

•  Are  under  age  20; 

•  Are  not  eligible  for  and  enrolled  in 
mandatory  Medicaid  coverage  under 
sections  1902(a)(10)(A)(i)(l)  through 
(VH)  of  the  Act,  eligibility  under  which 
is  codified  in  §§435.110  through 
435.118  and  §§435.120  through  435.145 
of  subpart  13  of  the  regulations;  and 

•  Were  in  foster  care  under  the  state’s 
or  tribe’s  responsibility  (whether  or  not 
under  title  IV-IC  of  the  Act)  and  al.so 
enrolled  in  Medicaid  under  the  state’s 
Medicaid  .state  plan  or  1115 
demonstration  (or  at  state  option  were 
in  foster  care  and  Medicaid  in  any  state 
rather  than  “the”  state  where  the 
individual  is  now  residing  and  applying 
for  Medicaid)  when  the  individual 
attained  age  18  or  such  higher  age  at 
which  the  state’s  federal  fo.ster  care 
a.ssistance  ends  under  title  IV-E  of  the 
Act. 

We  are  j)r()posing  an  interpretation  of 
the  statute  that  an  individual  (pialifies 
for  this  mandatory  Medicaid  coverage  if 
the  individual  was  concurrentlv 
enrolled  in  fo.ster  care  and  Medicaid 
either  when  attaining  age  18  or  at  the 
])()int  of  “aging  out”  of  fo.ster  care.  3’hi.s 
interpretation  is  ba.sed  on  the  statute’s 
use  of  the  word  “or”  to  j)ermit  either 
alternative.  We  considered  a  different 
interpretation  that  would  limit 
eligibility  to  individuals  who  “age  out” 
of  foster  care.  Among  the  states  tliat 
have  extended  fo.ster  care  programs 
beyond  age  18,  all  but  two  states  end 
foster  care  at  age  21. 

The  statute  nuiuires  that  an  individual 
be  in  foster  care  under  the  responsibility 
of  “the  state”  and  be  enrolled  in 
Medicaid  under  “the  state  |)lan”  or  an 
1115  demonstration.  In  this  j)roj)o.se(l 
rule,  we  are  inter])reting  that 


re(piirement  as  meaning  that  the 
individual  was  in  fo.ster  care  and 
enrolled  in  Medicaid  in  the  same  state 
in  which  coverage  under  this  eligibility 
group  is  sought.  However,  we  are 
])ropo.sing  to  give  states  the  o])tion  to 
cover  individuals  under  this  grouj)  who 
were  in  fo.ster  care  and  Medicaid  in  any 
state  at  the  relevant  j)()int  in  time.  We 
nujnest  comments  on  this  interj)retati()n 
of  the  statute. 

In  accordance  with  the  statute,  there 
is  no  income  or  resource  test  for  this 
grouj).  Individuals  may  aj)j)ly  and  be 
determined  eligible  at  any  time  between 
attaining  age  18  and  losing  eligibility 
under  tins  grouj)  uj)()n  attaining  age  20. 

In  accordance  with  longstanding  general 
Medicaid  j)olicy  clarified  at  §435.91 0(f) 
of  the  Me(licai(l  eligibility  final  rule, 
when  an  individual  lo.ses  eligibility 
under  this  grouj),  coverage  .shall  not  be 
terminated  unless  the  individual  is  not 
eligible  under  any  other  grouj)  (for 
examj)le,  the  new  adult  grouj)  at 
§435.119  of  the  Medicaid  eligibility 
final  rule.) 

Eligibility  under  the  adult  grouj)  at 
§435.119  of  the  regulations  (as  .sj)ecifie(l 
in  the  March  23,  2012  Medicaid 
eligibility  final  ride)  will  not  take 
j)recedence  over  coverage  under  the 
mandatory  grouj)  of  former  fo.ster  care 
children.  In  accordance  with  the  second 
subclau.se  (XVI)  in  the  matter  following 
subj)aragraj)h  ((i)  of  section  1902(a)(l()) 
of  the  Act,  as  added  by  section 
10201  (a)(2)  of  the  Affordable  Care  Act, 
individuals  eligible  for  both  the  former 
fo.ster  care  grouj)  and  the  adult  grouj) 
should  be  enrolled  in  the  former  fo.ster 
care  grouj). 

(h)  Financial  Methodologies  for 
Individuals  Excepted  From  Aj)j)li(:ation 
of  MA(H-Base(l  Methodologies 
(§435.001  and  §435.002) 

Due  to  changes  in  the  Affordable  Care 
Act,  we  j)roj)().se  technical  amendments 
to  §435.001(1))  and  §  435.002(a)  to 
sj)ecify  that  the.se  sections,  related  to 
general  aj)j)licati()n  of  financial 
eligihility  methodologies  and  financial 
resj)()nsil)ility  of  relatives  and  other 
individuals,  only  aj)j)ly  to  individuals 
excej)te(l  from  aj)j)licati()n  of  the  MACd- 
based  methodologies  in  accordance  with 
§435.()03(j).  Al.so,  as  re(juire(l  by  section 
1902(e)(14)(I3)  of  the  Act,  which 
j)r()hibits  income  di.sregards  other  than 
tho.se  exj)ressly  included  in  MACI 
methodologies  for  the  MAfd-related 
j)()j)ulati()ns,  we  j)r()j)().se  to  amend 
j)aragraj)h  (d)  of  §435.801  to  remove 
“MACI-related”  eligibility  grouj)s 
(financial  eligibility  for  which  will  be 
determined  using  MACI-based 
methodologies  .set  forth  in  §435.803) 
from  the  grouj)s  to  which  a  state  may 
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use  tlie  authority  of  section  19()2(r](2)  of 
the  Act  to  adopt  less  restrictive  income 
and  resource  methodologies  than  those 
under  the  most-closely  related  cash 
assistance  ])rogram. 

(c)  Family  Planning  (§435.214) 

Section  2303  of  the  Affordahle  dare 
Act  adds  new  .sections 
1902(a)(l())(A)(ii)(XXI)  and  1902(ii)  of 
the  Act,  as  well  as  the  first  new  clause 
(XVI)  in  the  matter  following 
1002(a)(l())(d)  (there  are  two  paragraph 
(XVl)s;  the  first  is  tin;  one  related  to 
family  ])lanning).  under  which  states 
have  the  option  to  provide  Medicaid 
coverage  to  women  and  men  that  is 
limited  to  family  planning  or  family 
planning  related  .services  under  the  state 
plan. 

Consistent  with  the  statute,  we 
propose  to  add  §435.214  estahlishing 
this  new  eligibility  group  for 
individuals  who: 

•  An;  not  j)regnant; 

•  Have  income  that  does  not  exceed 
the  income  eligibility  level  established 
by  the  state,  as  di.scussed  below.  .Section 
i;)()2(ii)(l)  specifically  allows  for 
income  eligibility  u})  to  the  highest 
income  eligibility  level  established  hv 
the  state  for  pregnant  women  in  the 
M(;dicaid  or  CHIP  state  plan.  VVe  have 
interpreted  this  to  also  include  the 
income  level  established  by  the  .state  for 
pregnant  women  under  the  state’s 
Medicaid  or  CHIP  demonstration 
approved  under  the  authoritv  of  section 
1115  of  the  Act. 

Because  section  19()2(e)(14)  a])])lies  a 
“notwithstanding  any  other  provision  of 
Title  XIX, ’’  and  individuals  eligible  for 
family  planning  are  not  an  exempt 
group  li.sted  at  19()2(e)(14)(D),  beginning 
January  1, 2014.  financial  eligibility  for 
this  grouj)  will  he  determined  using  the 
MACl-ha.sed  methodologies  set  forth  at 
§435. 003  of  the  regulations.  However, 
.section  1902(ii)(3)  of  the  Act,  ])ermits 
states  to  consider  only  the  income  of  the 
individual  ai)plying  for  family  planning 
l)(;nefit.s  in  determining  eligibility  under 
this  section.  Accordinglv,  at  §435.003 
we  are  i)roj)o.sing  to  codify  the  current 
policy  outlined  in  the  July  2,  2010  state 
Medicaid  Director  Letter  [http:// 
downloads. cms.gov /cinsy!,ov /archived- 
downloa  ds/SM  DU  d  own  loads/ 
SMDl()()I3.pdfErvar\  Bookmark  not 
defined.).  Under  this  policy  about 
determining  financial  eligibility  for  the 
new  eligibility  group  at  proposed 
§435.214,  .states  may  consider  the 
individual’s  hou.sehold  to  consi.st  onlv 
of  the  individual,  may  consider  only  the 
income  of  the  individual  api)lying  for 
coverage  (while  retaining  otlier 
members  of  the  household  for  ]mrpos(;.s 
of  determining  family  size),  and  may 


increase  the  family  size  u.sed  for 
determining  eligibility  for  coverage 
under  this  grouj)  by  one,  similar  to  the 
increase  in  family  size  for  ])regnant 
women. 

Finally,  we  are  |)ro])o.sing  to  amend 
the  definition  of  a  targeted  low  income 
child  at  § 457.31  ()(1))(2)  to  indicate  that 
eligibility  for  limited  coverage  of  family 
l)lanning  services  under  §435.214  does 
not  j)reclude  an  individual  from  being 
eligible  forUHIP.  In  circumstances 
where  an  individual  is  enrolled  in  both 
CI  BP  and  Medicaid  family  j)lanning 
coverage,  Medicaid  wonld  he  secondarv 
j)ayer  to  UHIP  in  accordance  with 
19'()2(a)(25)  of  the  Act  and  42  GFR  433 
Sub])art  D. 

4.  Medicaid  Enrollment  Changes  Under 
the  Affordahle  Care  Act  Needed  to 
Achieve  Coordination  With  the 
Ext:hange 

(a)  Certified  Aj)j)lication  Counselors 
(§435.908  and  §457.330) 

.Some  individuals  require  a.ssistance 
with  c;om|)leting  an  aj)j)lication, 
enrolling  in  coverage  or  with  ongoing 
communications  with  the  agencv  once 
determined  eligible.  While  many  may 
seek  informal  assistance  with 
a|)|)lication.s  from  friends  or  relatives, 
others  may  seek  a.ssi.stanc:e  from  trusted 
community-based  organizations, 
])rovider.s,  or  other  organizations  with 
exj)erti.se  in  social  service  j)rogram.s. 
.Staff  and  volunteers  from  such 
organizations  ])rovide  imj)ortant 
assistance  in  com])leting  aj)])lication 
and  renewal  forms,  and  in  ex|)laining 
and  hel])ing  individuals  to  meet  any 
documentation  requirements,  hut  do  not 
sign  forms,  receive  notices  or  other 
communications,  or  otherwise  act  on 
behalf  of  the  individual  being  a.ssisted. 
Individuals  able  to  j)erform  tho.se  tyi)e.s 
of  functions  (often  a  family  member, 
legal  guardian,  or  attorney)  are  referred 
to  as  “authorized  re])re.sentative.s’’  and 
are  di.scus.sed  in  the  next  .section,  below. 

Many  state  Medicaid  and  CHIP 
agencies  have  a  long  history  of  enabling 
|)rovider.s  and  other  organizations  to 
serve  as  “ajjplication  assisters,’’  which 
we  refer  to  in  this  ])roj)o.sed  rulemaking 
as  “ai)|)lication  counselors”  to  |)rovide 
such  direct  assistance  to  individuals 
seeking  coverage,  and  these  counselors 
j)lay  a  key  role  in  ])romoting  enrollment 
among  low-income  individuals.  The.se 
|)roj)o.sed  regulations  .seek  to  ensure  that 
a])|)lication  counselors,  who  we  ex|)ect 
to  continue  to  j)lay  an  essential  role  in 
manv  states,  will  have  the  training  and 
skills  necessary  to  j)rovide  reliable, 
effective  assistance  to  consumers,  and 
that  they  will  meet  the  confidentiality 
requirements  that  aj)i)ly  to  the  data  they 


will  he  able  to  access  in  their  role  as 
assisters,  including  those  established  in 
accordance  with  section  81 03  of  the 
Internal  Revenue  Code  and  section 
1902(a)(7)  of  the  Act. 

We  antici|)ate  that,  beginning  with  the 
initial  oj)en  enrollment  j)eriod,  an 
increasing  number  of  individuals  will 
.seek  to  a|)])ly  for  coverage  on  line,  and 
while  some  states  already  have  web 
infra.structure  which  allows  aj)j)lication 
counselors  to  track  their  clients’ 
a])j)lications  and  manage  caseloads,  we 
ex})ect  that  j)ractice  to  int:rease  as  states 
imj)rove  their  elec;tronic  aj)j)lication 
systems.  Other  aj)j)licant.s  may  still 
submit  aj)])lication.s  on  ])aj)er.  The 
})roj)osed  regidation  recognizes  the  role 
that  may  he  j)layed  by  aj)|)lication 
counselors  in  hel])ing  intlividuals  with 
the  j)roce.s,s  through  either  the  j)aj)er  or 
online  channels. 

To  effectively  ])rovide  aj)j)lication 
assistance,  counselors  may  have  access 
to  personal  data,  including  tax  data  from 
the  Internal  Revenue  .Service  that  is 
subject  to  the  c:onfidentiality  rules 
established  under  .section  ()1()3  of  the 
Internal  Revenue  Code  (“Code”).  .State 
Medicaid  agencies  will  need  to  ensure 
that  their  apj)lication  coun.selors,  and 
any  weh  infra.struc:ture  used  by  them, 
comj)ly  with  ai)plicahle  |)rivacy  and 
security  rules  a.ssociated  with  the 
disclosure  and  receij)t  of  this  data  and 
other  j)ersonal  information  as  well  as 
with  the  overall  eligibility  and 
enrollment  |)roce.ss.  Accordingly,  we 
I)roi)o.se  to  add  a  new  j)aragra|)h  (c)  to 
§435.908.  as  j)ul)lished  in  the  Medicaid 
eligibility  final  rule,  to  establish 
.standards  for  authorizing  aj)j)lication 
counselors  to  a.ssist  individuals  with  the 

ai) j)lication  and  renewal  j)roce.ss. 
including  use  of  a  dedicated  weh  ])ortal, 
as  well  as  with  managing  their  case 
between  the  eligibility  determination 
and  regularly  scheduled  renewals.  We 
a])j)ly  these  ])rovi.sions  to  .state  CHIP 
agencies  through  the  addition  of  a  cross- 
reference  in  §457.340,  and  j)ropo.se 
similar  regulations  for  certification  of 

aj) })lication  counselors  for  the  Exchange 
(see  j)ro])o.sed  §  155.225  and  .section 
III.B.4  of  this  rulemaking).  As  reci])ient.s 
of  federal  financial  j)articij)ation,  state 
Medicaid  and  CHIP  agencies  are 
reminded  of  their  obligation  to  ensure 
that  their  |)rograms.  including  their 
aj)j)lication  counselor  })rograms,  j)rovide 
erjual  acce.ss  to  individuals  with  limited 
English  |)roficiencv  and  individuals 
with  disabilities  under  a|)j)licahle 
federal  civil  rights  laws.  As  ])art  of  this 
obligation,  state  Medicaid  and  (iHlP 
agencies  .shovdd  ensure  the  availability 
and  j)rovi.sion  of  aj)})ro])riate  a|)|)lication 
a.ssistance  services,  such  as  language 
assistance  .services  and  auxiliarv  aids 
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and  services,  to  meet  the  needs  of  tliese 
po])ulations.  Sometimes  this  oliligation 
can  he  met  hy  referral  of  individuals 
with  limited  Knglish  ])roficiency  or 
individuals  with  disahilities  to 
aj)propriate  counselors  participating  in 
the  agency’s  program.  Many  peo])le 
aj)j)lving  for  coverage  also  seek  informal 
help  from  family,  friends  and  local 
comnumity-hased  oi-ganizations  not 
identified  on  the  ai)j)lication  or 
authorized  to  communicate  with  the 
agency  about  the  application.  The 
propo.sed  regulations  do  not  pertain  to 
such  informal  assistance. 

We  note  that  similar  regulations  for 
certified  application  counselors  are 
proj)osed  for  the  Kxchange  at  1.15.225. 
See  di.scussion  in  section  1I1.B.4.  of  the 
preamble.  Application  couns(;lors 
would  not  need  to  go  through  two 
different  certification  ])roces.ses.  State 
Medicaid  and  ("HIP  agencies  and  the 
Exchange  generallv  are  charged  under 
the  §435.1200  and  §  457.348  of  the 
Medicaid  eligibility  final  rule  and 
§  155.345  of  the  Exchange  final  rule  to 
work  together  to  create  a  seamless  and 
coordinated  apj)lication  and  enrollnumt 
j)rocess  for  individuals  applying  for  all 
insurance  affordahilitv  programs.  To 
achieve  this  in  the  case  of  certified 
application  counselors,  states  could 
elect,  for  examjjle.  to  create  a  single 
certification  process  for  all  insurance 
affordability  programs,  or  each  ])rogram 
coidd  accept  a|)plication  coim.selors 
certified  hy  another  program. 

(h)  Authorized  Representatives 
(§435.923  and  §457. .340) 

Authorized  nipre.sentatives  have 
historically  heljied  ensure  access  to 
coverage  for  vulnerable  individuals, 
such  as  seniors  and  tho.se  with 
disahilities.  Although  there  is  no  formal 
limit  on  the  numher  of  individuals  an 
authorized  rejire.sentative  may  as.si.st — 
for  exam])le.  at  some  institutions  or  an 
attorney  may  serve  as  such  a 
rejinisentative  for  several  clients — most 
autliorized  rejjre.sentatives  serve  in  that 
cajiacity  for  one  individual,  for  example 
for  a  parent  or  incajiacitated  relative. 
Under  current  regidations  at  42  CFR 
435.5)07.  retaimul  in  the  Medicaid 
eligibility  final  rule,  states  must  accept 
ap])lication.s  from  authorized 
representatives  acting  on  behalf  of  an 
ap|)licant.  In  this  rulemaking,  we 
propo.se  to  add  §435.923  establishing 
minimum  recpiinauents  for  the 
designation  of  authorized 
rej)resentative.s.  Pro|)osed  §435.923. 
which  is  a])plied  to  state  CHIP  agencies 
through  the  addition  of  a  cross  reference 
in  ])roj)osed  §457.340,  is  intended  to 
ensure  a  consistent  set  of  rules  and 
standards  for  authorized  repnj.sentatives 


across  all  insurance  affordability 
programs.  We  believe  the  propo.sed 
regulation  is  consistent  with  current 
policies  and  practice  in  most  states 
today  and  therefon;  will  not 
substantially  affect  state  programs. 

.Specificallv.  wi;  propose;  that, 
consi.stent  with  long.standing  practice, 
applicants  and  beneficiaries  may  choo.se 
to  designate  an  individual  or 
e)rganization  to  act  on  the  ap|)licant  or 
beneficiary’s  behalf,  or  may  have  such  a 
repre.seutative  through  eeperation  of  state 
law  (for  example,  through  a  legal 
guardiansliip  arrangement).  'I’he  state 
may  not  restrict  the  ability  of  a])plicants 
and  beneficiaries  to  have  an  authorized 
repn;sentative  to  only  certain  gronjxs  of 
applicants  and  beneficiaries. 

finder  j)ropo.sed  j)aragra})h 
§  435.923(a),  applicants  and 
beneficiaries  who  do  not  designate  an 
authorized  r(;pre.sentative  on  their 
a|)|)lication  must  he  able  suhsecpiently 
to  do  so,  through  both  electronic  and 
pa])er  formats,  as  well  as  the  other 
modalities  described  in  §435.9()7(a). 
Legal  documentation  of  authority  to  act 
on  behalf  of  an  a])plicant  or  beneficiary 
under  state  law.  such  as  a  court  order 
e.stahlishing  legal  guardianshij)  or  a 
power  of  attorney  may  .serve  in  the  place 
of  the  applicant  or  h(;neficiarv’.s 
designation.  Tlie  option  to  submit  such 
doc;unu;ntation  is  intended  to  enable 
ap])Iicants  who  do  not  have  the  capacity 
to  provide  a  signature  to  authorize 
rej)re.sentation.  Authorized 
re])resentatives  must  agree,  or  he  hound 
hy  reciuirements,  to  maintain  the 
c:onfidentiality  of  any  information 
regarding  the  ajiplicant  or  beneficiary 
])rovid(;d  hy  the  agency.  An  applicant  or 
Ijeneficiary  may  authorize  the 
representative  to  act  on  his  or  her  behalf 
in  the  activities  set  forth  in  juoposed 
§435.923(1)).  In  accordance  with 
propo.sed  paragraph  (c),  the  applit:ant  or 
beneficiary  may  change  or  withdraw  his 
or  her  authorization  at  any  time.  The 
authorized  representative  akso  may 
withdraw  his  or  her  authorization  of 
representation  hy  notifying  the  agency. 
Under  propo.sed  §  435.923(d), 
authorized  representatives  are 
re.sj)onsil)le  for  fulfilling  the 
res])on.sihilitie.s  encompassed  within  the 
scope  of  the  rej)re.sentation  to  the  .same 
extent  as  the  individual  he  or  .she 
represents  and  must  agree  to  maintain 
the  confidentiality  of  information 
provided  hy  tlie  agency.  Under 
proposed  paragraph  (e),  providers  and 
staff  memhers  or  volunteers  of  other 
organizations  serving  as  authorized 
re])resentative.s  must  agree  to  adhere  to 
relevant  confidentiality  and  conflict  of 
interest  ])rotections,  similar  to  the  rules 
aj)plied  to  eligibility  workers  at 


outstation  locations  set  forth  in 
§435.9()4(e)  of  the  regulations.  We  note 
that,  before  data  can  l)e  released  to  an 
authorized  re])re.sentative,  the 
repre.seutative  must  meet  the 
authentication  and  data  .security 
standards  of  the  releasing  entity,  f’er 
example,  information  relating  to  an 
a])i)licant’s  modified  adju.sted  gross 
income  from  the  Internal  Revenue 
.Service  cannot  he  recpiested  hy  or 
released  to  an  authorized  re])re.sentative 
unless  the  re])re.sentative  meets  the 
authentication  ami  .security  standards 
established  by  the  IR.S  under  section 
r)l()3  of  the  Uode.  in  the  event  that  such 
authentication  or  security  standards  are 
not  met,  the  agency  would  need  to 
continue  to  i)roces.s  the  individual’s 
a])j)lication  to  the  extent  po.ssihle 
without  u.se  of  the  data  at  i.ssue. 

We  intend  that  the  single  .streamlined 
a])i)lication  described  in  §435.9()7(h)(1) 
of  the  regulations  will  provide 
a])])licants  the  opportunity  to  designate 
an  authorized  rejne.sentative  and  will 
collect  the  information  necessary  for 
such  re])resentative  to  enter  into  any 
associated  agreements  with  the  agency 
as  part  of  the  application  process.  .States 
developing  alternative  a])plications 
under  §  435.9()7(l))(2)  mu.st  collect  the 
same  information  through  their 
alternative  apj)lic:ations  or  .sui)plemental 
forms.  Per  jnopo.sed  §435.923(1),  the 
agency  must  accept  electronic, 
incluiling  telephonically  recorded, 
signatures  authorizing  re|)re.sentation  as 
well  as  handwritten  signatures 
transmitted  hy  facsimile  or  other 
electronic  transmission.  Designations  of 
authorized  repre.sentatives  under  the 
projjo.sed  regulation  mu.st  he  accepted 
through  all  of  the  modalities  described 
in  §435. 907(a). 

(c)  Accessibility  for  Individuals  Who 
Are  Limited  English  Proficient 
(§435.5)05) 

We  are  jnoposing  to  clarify 
regulations  at  §435.905(1))  relating  to 
the  provision  of  information  to  persons 
who  are  limited  Engli.sh  proficient  in 
order  to  assure  access  to  coverage  for 
eligible  individuals  and  to  achieve 
alignment  between  the  regulations 
governing  Medicaid  and  CHIP  with 
existing  Exchange  regulations  at  45  CER 
155.205(c),  issued  in  the  Exchange 
eligibility  final  rule  on  March  27,  2012. 
We  ])ropose  that  pioviding  language 
.services  means  ])roviding  oral 
interj)retation,  written  translations,  and 
taglines  (which  are  brief  .statements  in  a 
non-English  language  that  inform 
individuals  how  to  obtain  information 
in  their  language).  These  language 
.services  will  allow  individuals  who  are 


Federal  Register/ Vol.  78,  No.  14/Tues(lay,  January  22,  2013  / Proposed  Rules 


4607 


limited  Englisli  proficient  to  obtain 
information  accessibly. 

Longstanding  j^43.1.t)()l  directs  states 
to  comj)ly  with  the  C]ivil  Rights  Act  of 
lt)()4,  as  well  as  section  .'504  of  the 
Rehabilitation  Act  of  1073.  and  all  other 
relevant  provisions  of  federal  and  state 
laws,  (inidance  ])uhlished  on  August  8, 
2003  (08  FR  47311)  ])rovides  some 
jjaramelers  on  language  assistance 
services  for  persons  who  are  limited 
Fnglish  proficient,  including  oral 
interpretation  and  written  translation 
services:  this  guidance  is  located  at 
hit  p://\\\\’\\’.  just  ici^.f^ov/cii/dhoiit /cor/ 
Icp/hhsrcviscdlcpguidancc.pdf. 

Guidance  was  snh.s(H]uently  relea.sed  on 
the  availability  of  enhanced  federal 
matching  funds  available  for  translation 
and  interpretation  services  in 
connection  with  im])roving  outreach  to, 
enrollment  of,  retention  of,  and  u.se  of 
.services  by  children  in  Medicaid  and 
CHIP.  Federal  Medicaid  reimhursement 
is  available  for  the  provision  of  oral  and 
written  translation  and  inter])retation 
.services  provided  to  Medicaid  and  CHIP 
beneficiaries  as  either  administration  or 
a  medical-assistance  related 
expenditure,  at  varying  matching  rates, 
depending  on  the  specific 
circumstances  involved.  (For  more 
information,  see  our  letter  to  State 
Health  Officials  (SllO)  dated  July  1, 

2010,  available  at  ht1p://\\’\v\v. cins.gov/ 
sindl/doxvnloads/SHOl  ()()()(}. pdf  and  the 
GMGS  Information  Bulletin  on 
translation  services  dated  Aj)ril  20, 

2011,  available  at  Id1ps://\\'\v\y. cins.gov/ 
CMdSBullctins/downloads/lnfo- 
BnUctin-4-26-1 1  .pdf.) 

These  proposed  jjolicies  are 
consistent  with  sections  1413  and  2201 
of  the  Affordable  C^are  Act,  sections 
1902(a)(8),  1902(a)(19)  and  1943(h)(1)(F) 
of  the  Act  and  §43.'5.902  and  §435.900 
of  the  regidations.  The  |nopo.sed 
regulation  at  §  435.905(h)(1)  is  designed 
to  provide  flexibility  to  states  ami  to 
accommodate  differences  in  jjopulations 
and  languages  spoken  in  a  state.  As 
stated  in  our  Medicaid  eligibility  final 
rule,  after  con.sultation  with  .states  and 
stakeholders,  future  suh-regulatory 
guidance  will  imj)lement  the  regulatory 
standards  proposed  as  well  as 
coordinate  our  acce.ssihility  standards 
with  those  applied  to  other  insurance 
affordability  j)rogram.s  and  other 
programs  overseen  by  flHS,  as 
ap})ropriate.  We  also  ])ropo.se  at 
§  435.905(h)(3)  to  re(|uire  the  state  to 
inform  individuals  of  availability  of 
these  services,  and  how  to  access  them. 
Proposed  paragrajih  (h)(3)  would  apply 
to  informing  individuals  of  accessibility 
services  described  in  §  435.905(h)(2)  of 
the  Medicaid  eligibility  final  rule 


(relating  to  .services  available  to 
iiulividuals  with  disabilities). 

We  note  that  under  regulations 
adopted  in  the  Medicairl  eligibility  final 
rule,  application  and  renewal  forms, 

Web  sites  and  other  electronic  svstems 
used  to  enroll  individuals,  and 
a.ssi.stance  j)rovided  to  individuals  mu.st 
meet  the  acce.ssihility  standard  in 
proj)o.sed  §  435.905(h)  (.see 
§§  435.907(g).  435.91  (5(g),  435.908, 
435.1200(f)  of  the  Medicaid  eligibility 
final  rule).  Thus,  to  align  with  the 
current  Exchange  regulations  issued  in 
the  Exchange  Eligibility  final  rule  at 
§  155.205(c)  and  amending  the 
accessibility  .standards  in  this  proposed 
rule,  we  would  al.so  he  modifying  the 
standards  for  such  forms,  W(!h  sites,  and 
.systeims.  In  §§435. 917(a)(2),  431.205(e), 
431.20(i(d),  and  435.95(i(g),  we  propose 
to  ap])ly  tliese  acce.ssihility  standards  at 
§435.905(1))  to  notices  and  appeals 
procetlures.  We  note  that  the  proi)osed 
modification  of  §431.20(5  is  intended  to 
provide  that  all  notices  and 
communications  acro.ss  onr  regulation  at 
part  431,  .suh])art  E  he  accessible  to 
peo|)le  who  are  limited  English 
proficient  and  with  disabilities, 
including  but  not  limited  to  references 
to  notices  in  §§431.211, 431.224,  and 
431.245.  We  al.so  pro])ose  to  modify 
§  457.1  l()(a)  and  §  457..34()(e)  to  apply 
the.se  acce.ssihility  standards  to  the  GMIP 
program. 

5.  Medicaid  Eligibility  Requirements 
and  Coverage  Options  Established  by 
Other  Federal  Statutes 

To  facilitate  development  of  the 
streamlined  eligibility  and  enrollment 
system  envisioned  under  the  Affordable 
Care  Act,  we  propo.se  new  or  amended 
regulations  to  simj)lify  several  eligibility 
j)athway.s  established  by  other  federal 
statutes,  as  follows: 

(a)  Coverage  of  Children  and  Families 

(i)  Mandatory  Coverage  of  Children 
With  Title  IV-E  Adoption  A.ssistance, 
Foster  Care,  or  (Guardianship  Care 
Under  Title  IV-E  (§435.145) 

Section  471(a)(28)  of  title  1\^-E  of  the 
Act,  as  added  by  the  Fostering 
CGonnections  to  Success  and  Increasing 
Adoptions  Act  of  2008  (Pnh.  L.  110- 
351),  gives  states  and  federally- 
recognized  Tribes  the  o])tion  to  ])rovide 
kinshij)  guardianship  assistance 
])ayment.s  on  behalf  of  children  j)laced 
with  family  members  under  certain 
conditions.  Under  .section  473(h)(3)(C) 
of  the  Act,  children  on  whose  behalf 
such  payments  are  made  are 
mandatorily  eligible  for  Medicaid  to  the 
same  extent  as  children  for  whom 
federal  foster  care  maintenance 


payments  are  made  under  title  IV-E. 
Revisions  to  current  regulations  at 
§435.145  are  proj)o.sed  to  implement 
the.se  statutory  provisions.  Al.so,  we  are 
proposing  to  eliminate  a  duplicative 
rule  at  §435.1 15(e)  for  this  group  and  to 
include  in  §435.145  certain  jnovisions 
from  §435.1 15(e)  that  are  consi.stent 
with  the  statutory  requirements,  namelv 
that  an  adoption  assistance  agreement  is 
c.onsidered  to  he  in  effect  regardless  of 
whether  adoption  assistance  is  being 
provided  or  an  interlocutory  or  other 
judicial  decree  of  adoption  has  been 
issued.  These  ])ro])o.sed  changes  clarifv 
current  ])olicy  and  have  no  meaningful 
impact  on  state  programs. 

(ii)  Extended  Eligihilitv  for  Low-Income 
Families  (§435.112  and  §435.115) 

(1)  Families  With  Medicaid  Eligibility 
Extended  Because  of  Increased  Earnings 
or  Hours  of  Employment  (§435.112) 

Sections  4()8(a)(ll)(A).  19()2(e)(l)(A), 
and  1931(c)(2)  of  the  Act,  imi)lemented 
at  existing  §435.112,  require  a  4-month 
Medicaid  extension  for  low-inc:ome 
families  (including  pregnant  women 
without  other  children)  eligible  under 
section  1931  of  the  Act  (because  thev 
met  prior  AFDC  income  eligibility 
re(|uirement.s  as  modified  at  state  option 
under  .section  1931(h)(2)  of  the  Act)  who 
otherwi.se  would  lose  coverage  due  to  a 
household  member's  increased  earnings 
or  a  parent’s  increa.sed  working  hours. 
This  section  ap])lies  if  a  Medicaid 
extension  for  at  most  12  months  under 
Transitional  Medical  Assistance  (TMA) 
in  accordance  with  .section  1925  of  the 
Act  is  not  available  (for  exam])le, 
hecau.se  the  federal  authority  for  TMA 
has  sun.set).  We  propose  revi.sions  to 
§435.112  to  align  with  the 
imj)lementation  of  section  1931  of  the 
Act  in  the  Medicaid  eligibility  final  rule 
for  jjarents  and  other  caretaker  relatives 
at  §435.110,  ])regnant  women  at 
§435.11(5,  and  children  at  §435.118. 

(2)  Families  With  Medicaid  Eligibility 
Extended  Because  of  Increased 
CGollection  of  Spousal  Supj)ort 
(§435.115) 

Sections  4()8(a)(ll)(B)  and  1931(c)(1) 
of  the  Act.  implemented  at  exi.sting 
§  435.1 15(f)-(h),  retiuire  a  4-month 
Medicaid  extension  for  low-income 
families  eligible  under  section  1931  of 
the  Act  who  otherwi.se  would  lose 
coverage  due  to  increased  income  from 
collection  of  child  or  spousal  .suj)j)ort 
under  title  IV-D  of  the  Act.  We  propose 
to  revise  §435.115  to  limit  this 
re(|uirement  to  spousal  support  hecau.se. 
while  sjjou.sal  support  is  counted  as 
income  under  the  MACl-ha.sed 
methodologies  de.scrihed  in  §435.(503. 
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child  suj)|)ort  is  not.  Therefore, 
increa.sed  collection  of  child  su))])ort 
will  not  affect  Medicaid  eligihilitv  for 
parents  or  children  once  MACd-hased 
methodologies  take  effect  in  2014.  Also, 
we  j)ropose  to  delete  the  oh.solete 
paragraphs  (a)  through  (d)  of  ^435.115 
relating  to  individuals  ‘‘deemed  to  l)e 
receiving  AFIXT’  and  to  delete 
paragraph  (e)  relating  to  eligibility  for 
children  receiving  assistance  under  title 
IV-F  of  the  Act  as  duj)licative  of 
§43.'). 143. 

(iii)  Extended  and  ('ontinnons 
Fligihility  for  Pregnant  Women 
(§43.3.170)  and  Hospitalized  Children 
(§433.172) 

(1)  Pregnant  Women  Eligible  for 
Extended  or  Continuous  Eligihilitv 
(§433.170) 

Section  433.170  of  the  existing 
regulations  implements  section 
1002(e)(3)  of  the  Act.  recjuiring  extended 
Medicaid  eligibility  through  the  last  day 
of  the  month  in  whic:h  the  OO-day  i)ost- 
partum  j)eriod  ends  for  women  who 
w(;re  covenul  while  pregnant.  Section 
1002(e)(())  of  the  Act  requires  states  to 
provide  “continuous  eligibility”  to 
jiregnant  women,  once  determined 
eligible  under  any  eligibility  group, 
regardless  of  changes  in  household 
income  through  the  last  dav  of  the 
month  in  which  the  post-])artnm  j)eriod 
ends.  Pregnant  women  eligible  for 
(ixtended  coverage  under  either 
provision  are  entitled  to  receive 
pregnancy-ndatiul  services  covered 
under  the  state  plan  in  accordance  with 
§433.11()(d)(3)  of  the  Medicaid 
eligibility  final  rule.  We  further  clarify 
in  a  proposed  new  j)aragraj)h  (d)  of 
§433.170,  consistent  with  section 
l!)02(e)(())  of  the  Act,  that  extended  or 
continuous  eligibility  does  not  apply  to 
pregnant  women  only  covered  during  a 
piiriod  of  j)resnmj)tive  eligibility.  These 
changes  clarify  current  j)olicy  and  have 
no  meaningful  imjjact  on  state 
programs. 

(2)  Omtinnous  Eligibility  for 
Hospitalized  (diihlren  (§433.172) 

S(!ction  10()2(e)(7)  of  the  Act  rcuinires 
that  infants  and  children  under  age  19 
eligible  under  sections 
19()2(a)(10)(A)(i)(IlI),  (IV).  (VI).  and  (VII) 
and  (ii)(lX)  of  the  Act  remain  eligible  for 
Medicaid  until  the  end  of  a  Medicaid- 
covered  inpatient  stay,  if  they  otherwi.se 
would  lose  (digibility  because  of 
attaining  the  maximum  age  for  coverage 
under  the  aijplicable  .s(!ction  of  the  Act. 
We  projjose  to  add  a  new  section 
§433.172  implementing  this 
re(|uirement  for  childnm  eligible  under 
§435.118  of  the  Medicaid  eligibility 


final  rule.  'Phis  .section  clarifies  current 
policy  and  has  no  meaningful  imjiact  on 
state  j)rograms. 

(iv)  Optional  Eligibility  (iroiqis  and 
('.overage  Options 

(1)  Optional  Eligibility  for  Parents  ami 
Other  Oariitaker  Relatives  (§433.220) 

Optional  eligibility  for  pregnant 
women  and  ])arents  or  other  canitaker 
relatives  under  section 
1902(a)(10)(A)(ii)(I)  of  the  Act  is 
currently  implemented  at  §433.210. 
Optional  eligibility  for  pregnant  women, 
effective  |annary  1,  2014,  is 
im])lemented  at  §433.110  of  the 
Medicaid  eligibility  final  rule.  0])tional 
eligibility  for  mo.st  parents  and  other 
car(!tak(;r  relatives  now  covered  under 
§433.210  (tho.se  with  MACd-based 
income  at  or  below  133  percent  FPL) 
will  be  subsumed  under  the  adult  group 
at  §433.119,  if  they  are  not  elderly  and 
not  Medicare  eligible.  Eligibility  for 
jiarents  and  other  caretaker  relatives 
with  MACd-based  income  above  the 
limits  for  mandatory  coverage  under 
§433.110  and  §433. lit)  will  remain  an 
option  under  §433.220  as  propo.sed  in 
this  rule.  The  eligibility  grouj)  defined 
in  the  existing  rcignlations  at  §433.220 
(for  individuals  who  would  meet  the 
inc:ome  and  resource  recjuirements 
under  AFIXI  if  child  care  costs  wen; 
j)aid  from  earnings)  will  be  rendered 
ob.solete  with  the  ])rohibition  against 
income  di.sregards  under  MA(d-based 
methods  per  §  433.()03(g). 

Consistent  with  onr  efforts  to 
streamline  and  simplify  eligibility  in  the 
Medicaid  eligibility  final  rule,  we 
projjose  in  this  rulemaking  to  delete 
))r(!gnant  women  and  parents  or  other 
caretaker  relatives  from  the  scope  of  tin; 
current  regulation  at  §433.210  and  to 
re})lace  the  obsolete  provision  currently 
])rovided  for  in  §433.220  with  optional 
eligibility  of  parents  and  other  caretaker 
relatives  ha.sed  on  MA(d.  A  state  may 
cover  ])arents  and  other  caretaker 
relatives  under  this  section,  including 
individuals  who  are  elderly  or  Medicare 
eligible,  if  their  household  income!  does 
not  exceed  the  income  standard 
e.stablished  by  the  state!  leer  this  gre)iq). 
The  ine;e)me!  stanelarel  may  ne)t  e!xe:e!e!d 
the  highe!!’  e)f  the  state’s  AFIX]  ])avme!nt 
stanelarel  in  e!ffe!e:t  as  e)f  July  10.  19‘)()  e)r 
the  state’s  highest  e!ffe)e:tive!  ine:ome!  le!ve!l 
lor  e)ptie)nally  e!ligible  j)ar(!nts  anel  e)ther 
e;are!take!r  relative's  uneler  the  state  plan 
e)r  1113  elemeuistration  as  e)f  Mare:h  23, 
2010  e)r  De!e;e!mbe!r  31. 2013.  if  higher, 
e;onverte!el  te)  a  MACd-eupiivalent 
stanelarel  j)e!r  se!e;tie)n  1902(e!)(14)(A)  anel 
(E)  e)f  the  Ae:t,  in  ae;corelane:e!  with 
giuelanex!  as  i.ssne!el  by  the  Sexaetary. 
State!s  will  also  have  the  optieen  to 


])roviele  Me!elie:aiel  to  paremts  anel  e)the!r 
e:are!taker  relatives,  ale)ng  with  ejther 
ineliviehials  uneler  age  (>3.  with  inexeme 
above  133  pe!re;ent  FPL  unde!r  the  nenv 
e)i)tionai  eligibility  gre)U])  e;e)elifie!el  at 
§433.218  e)f  the  Meeliexiiel  eligibility 
final  rule. 

(2)  ()])tie)nal  ('.ovenage  fe)r  Reuisejiiable 
(;ia.ssifie:atie)ns  of  Ineliviehials  Uneler  Age 
21  (§435.222) 

'fhe  existing  re!gulatie)n  at  §433.222 
implements  se!e:tie)ns  1902(a)(10)(A)(ii)(I) 
anel  (IV)  of  the!  Act  tei  give  state!S  the! 
eiption  to  exiver  all  ineliviehials  unele!r 
age  21  (or,  at  state  option,  under  age  20. 
It),  or  18)  or  rexisemable  e:lassifie:atie)ns  eif 
.sue:h  ineliviehials.  who  either  meet  the 
state’s  AFDC]  ine:ome!  anel  resourex! 
reiejiiirennents  eir  wemlel  meieit  them  if  neit 
institutionalizeel.  We  preipose  reivisions 
tei  §433.222  te)  reflee^  the  neeel  feir  state!s 
to  exmvert  their  eairrent  AFDC-baseel  net 
inexmie  stanelarel  tei  an  expiivalent 
MACX-ba.seel  stanelarel.  unless  the  state 
eairrently  elisreigarels  all  inexime  for  a 
rea.sonable  classifiexition  uneler  this 
greiii]).  The  inexime  stanelarel,  if  any, 
eistablisheul  by  the  state  for  all 
ineliviehials  eir  eae:!)  reasemable 
e:la,ssifie:atie)n  uneler  this  group  whie.h 
may  neit  exexxiel  the  higher  eif  the  state’s 
Al’IX'  pavment  stanelarel  in  e!ffe!e:t  as  eif 
)uly  10.  1990  eir  the  state’s  highest 
e!ffe!e;tive!  inexmie  level  feir  the  group  eir 
reasonable  e:las.sifie:atie)n  uneler  the  state 
plan  eir  1113  eleinemstration  as  eif  Mare:h 
23.  2010  or  Deiexmibeir  31, 2013,  if 
higlu!!',  exmverteel  tei  a  MACd-eieiuivalent 
.stanelarel. 

(3)  Optiemal  Eligihilitv  for  Ineliviehials 
Neieeling  Treatment  for  Breiast  or 
Ueirviexil  Uanexir  (§433.213) 

We  propeise  to  aelel  a  nenv  §435.213  tei 
exielify  see:tie)n  1902(a)(10)(A)(ii)(XVIIl) 
of  the  Ae:t,  exmsistent  with  existing 
gnielanex),  whie:h  provieleis  stateis  with 
the  option  te)  ex)ve!r  ineliviehials  neieeling 
treatment  for  breia.st  e)r  exirviexil  canexir. 
The  eligibility  e:riteiria  for  this  eijitional 
eligibility  grouj)  are  se!t  forth  at  se!e:tie)n 
1902(aa)  of  the  Ae;t.  (juielanex)  em  this 
gremj)  was  jirovieleel  in  a  state  Health 
Official  letter  (SHO)  elateel  )anuary  4. 
2001 .  htti)://(l()\\’nlo(i(is. cnis.gov/ 
cinsgov/archivcd-dow'nloods/SMDL/ 
do\\'nIo(ids/sho()1()4()1.pdf.  lnasmne;h  as 
the  proposeul  regulatiem  exielifies  this 
giiielanex!,  whie:h  remains  effective,  this 
.see:tie)n  shenilel  not  have  any  meaningful 
impae;t  on  state  programs. 

This  e)j)tie)nal  eligibility  gremp  ceivers 
ineliviehials  uneler  age  05  whe)  are  neit 
eligible  anel  enreilleel  feir  manelatorv 
exiverage  uneler  the  Meeliexiiel  state  jilan; 
ele)  ne)t  otherwise  have  e:reeiitat)le! 
exiveirage  for  treiatment  of  their  breast  eir 
ex!rvie:al  e:anex)r;  anel  have  be!en  seaeeineel 
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as  ntaaling  treatiueni  for  l)reast  or 
cervical  cancer  under  a  state’s  ("(inters 
for  Distiase  (Control  and  J’nivention 
(("DC")  hrciast  and  cervical  cancer  (iarly 
detection  lirograin  (BCCEDP).  This  may 
include  any  men  scrtuiiied  under  the 
state’s  screciiiing  program  for  hniast 
caiKKir.  'I’he  state  entity  administering 
the  BCXiEDP.  not  the  state  Medicaid 
agency,  (hitermines  who  is  considered  to 
have  he(in  “screened  under  the 
jirogram’’  and  establishes  the  sco])(i  of 
.screening  provided,  nigardless  of 
funding  source,  so  that  if  the  state  entity 
considers  a  man  to  have  been  screemid 
under  the  BCCEDP  program,  a  state 
(ihicting  to  cover  this  Medicaid 
eligibility  must  cover  such  man  under 
this  group. 

(4)  (Iptional  Eligibility  for  lndej)endent 
Foster  Care  Adolescents  (§  43.'j.22(i) 

VVe  iH'opose  to  add  a  new  435.228  to 
codify  section  19()2(a)(1())(A)(ii)(XVll)  of 
the  Act,  which  provides  states  with  the 
option  to  cover  “indej)endent  foster  care 
adolesccaits’’  as  described  at  .section 
lt)()5(w)  of  the  Act.  ’fins  (ixisting 
optional  eligibility  group  covers 
individuals  who  are  under  age;  21  (or,  at 
state  option,  under  age  20  or  10)  and 
w(;re  in  foster  care  under  the 
responsibility  of  a  state  or  Tribe  on  the 
individual’s  18th  birthday.  As  with 
r(;asonahle  classifications  of  individuals 
under  S  435.222,  states  which  covered 
such  group  under  the  Medicaid  state 
plan  or  an  1115  demon.stration  as  of 
March  23,  2010  or  December  31, 2013 
will  n(;ed  to  convert  the  effective 
income  level,  if  any,  to  a  MA(d-hased 
.standard.  The  income  standard  may  not 
excecxl  the  higher  of  the  state’s  AFDC 
payment  .standard  in  effect  as  of  July  10. 
1990  or  the  .state’s  higlnist  effective 
income  level  for  this  population  under 
the  state  ])lan  or  1115  demon.stration  as 
of  March  23,  2010  or  December  31, 

2013,  if  higher,  converted  to  a  MAdl- 
(;(piivah;nt  standard.  Many  individuals 
now  cover(;d  under  this  optional  gronj) 
will  he  eligible  for  coverage  as  of  2014 
under  either  the  new  grou])  for  former 
fo.st(;r  care  children  at  the  pro])osed 
§435.150  or  the  adult  group  at 
§435.119,  both  of  which  are  mandatory 
eligibility  groups  under  the  statute. 
Unlike  the  group  at  §435.150,  this 
o])tional  grouj)  at  §435.220  does  not 
reepure  enrollment  in  M(;dicaid  ujmn 
attaining  age  18  in  foster  care,  hut 
coverage  in  this  grou])  ends  upon 
attaining  age  21  rather  than  age  20. 


(5)  Optional  Eligibility  for  Individuals 
Under  Age  21  Who  Are  Under  State 
Adoj)tion  Assi.stance  Agr(;(;ment.s 
(§435.227) 

VVe  ])ropo.se  to  amend  §435.227  for 
chihlr(;n  with  a  state;  adoption 
a.ssistance  agr(;ement  in  effect  (other 
than  an  agr(;em(;nt  under  title  IV-E  of 
the  Act)  to  reflect  tin;  ni;ed  for  states  to 
conv(;rl  the  current  AFDO-hased  net 
income  standard,  if  anv,  to  an 
(;(]uivalent  MAUI-l)a.s(;d  standard.  If  the 
state  covered  this  grouj)  under  the 
Medicaid  .state  |)lan  or  an  1115 
demon.stration  as  of  March  23,  2010  or 
D(;ceml)(;r  31, 2013  with  no  income  test 
or  MA(fl-l)a.s(;d  effective  income  l(;vel. 
converted  to  a  MAUl-e(juivalent 
standard,  (;xc(;(;ding  the  .stat(;’s  income 
standards  for  §435.118  and  §435.119. 
that  policy  may  remain  in  eff(;ct. 
Otherwise,  consistent  with  the  exi.sting 
regulation  at  §  435.227(a)(3)(i)  and 
r(;tained  at  pro])o.sed  § 435.227(h)(3)(i)  of 
this  rulemaking,  an  individual  must 
have  been  eligible  under  the  Medicaid 
state  |)lan  |)rior  to  the  ado})tion 
agr(;ement  being  entered  into.  We 
r(;(iuest  comm(;nt.s  on  our  i)roj)o.sal  to 
delete  the  alternative  eligibility 
r(;(inirem(;nt  in  exi.sting  r(;gidation.s  at 
§  435.227(a)(3)(ii)  that  the  individual 
would  have  l)(;en  eligible  if  tbe  .state’s 
tith;  IV-E  fost(;r  can;  financial  eligibility 
standards  and  methodologies  were  used. 
t)(;cause  the  Medicaid  eligibility 
r(;(juirement.s  at  §435.118  of  the 
Medicaid  eligibility  final  rule  are  more 
exj)an.sive.  Also,  we  ])ro|)o.se  language  at 
§ 435.227(b)(2),  revising  the  language  in 
existing  regulations  at  §  435.227(a)(2),  to 
clarify  that  it  is  the  state  agency  which 
entered  into  the  adoj)tion  agreement 
with  the  ado])tive  |)arents,  which  is  not 
necessarily  the  state  determining  the 
child’s  Medicaid  eligibility,  that 
determines  whether  those  eligibility 
r(;(juirement.s  are  m(;t. 

(0)  Ojitional  Targeted  Low-Income 
(ihihlren  (§435.229) 

We  ])roj)o.se  to  amend  §435.229  for 
oj)tional  targeted  low-income  children, 
as  d(;fined  at  §435.4,  for  whom  states 
may  claim  enhanced  match  under 
section  19()5(b)  and  title  XXI  of  the  Act, 
in  order  to  r(;flect  the  m;ed  for  stales  to 
convert  tin;  cnrr(;nt  AFDU-hased  net 
income  standard  to  an  (;(iuivalent 
MAUl-hased  standard.  A  state’s  income 
standard  may  not  exc(;ed  the  higher  of 
200  |)(;rcent  FPL;  an  FPL  j)erc(;ntage 
which  exceeds  the  state’s  Medicaid 
a|)plicable  income  level,  defined  at 
§457.10,  by  no  more  than  50  jjercentage 
})oint.s;  or  the  highest  effective  income 
level  for  this  grouj)  in  effect  under  the 
Medicaid  state  j)lan  or  an  1115 


demonstration  as  of  March  23,  2010  or 
December  31, 2013,  if  higher,  converted 
to  a  MA(]I-e(juivalent  standard. 

(7)  ()j)tional  Continuous  Eligihilitv  for 
Children  (§435.920  and  §457.342) 

We  i)roj)ose  to  add  a  new  §435.920 
codifying  .section  1902(e)(12)  of  the  Act, 
which  j)rovides  states  with  the  oj)tion  to 
j)rovide  uj)  to  12  months  of  continuous 
eligibility  for  children  under  age  19,  or 
a  younger  age  selected  by  the  state,  once 
determined  eligible  for  Medicaid, 
regardless  of  changes  in  income  or  most 
other  circumstances  which  otherwise 
would  render  the  child  ineligible  for 
Medicaid.  The.se  j)roj)o.sed  standards 
codify  and  clarify  j)ast  guidance  on  the 
continuous  eligibility  options  and  have 
no  meaningful  imj)act  on  .state 
j)rogram.s.  IJnder  the  oj)tion,  continuous 
eligibility  is  j)rovided  to  all  children 
younger  than  the  state’s  sj)ecified  age 
who  are  covered  under  subj)art  B  or  C. 
of  this  j)art.  hut  not  tho.se  covered  as 
medically  needv  under  subj)art  D,  tho.se 
eligible  only  for  emergency  medical 
.services  for  non-citizens,  or  those 
eligible  during  a  j)eriod  of  j)resmnj)tive 
eligibility.  Thus,  consi.stent  with  the 
statute,  states  electing  the  oj)tion  for 
continuous  eligibility  under  j)roj)o.sed 
§435.920  must  j)rovide  such  coverage  to 
children  eligible  under  §435.118  as  well 
as  all  children  covered  under  any  other 
mandatorv  or  oj)tional  grouj)  covered  bv 
the  state,  including  children  eligible 
based  on  receij)t  of  S.SI,  disability, 
institutionalization,  or  enrollment  in  a 
section  1915(c)  home  and  community- 
based  .services  waiver.  Also  j)roj)o.sed  is 
§457.342  for  continuous  eligibility  of 
children  under  a  state’s  .sej)arate  UIIIP. 

Under  j)roj)o.sed  §  435.920(c),  the  .state 
woidd  .sj)ecify  in  its  .state  j)lan  the 
length  of  a  continuous  eligibility  period, 
not  to  exceed  12  months.  A  continuous 
eligibility  j)eriod  begins  on  the  effective 
date  of  the  individual’s  most  recent 
determination  or  renewal  of  eligibility 
and  ends  at  the  end  of  the  length  of  the 
continuous  eligibility  j)eriod  sj)ecified 
by  the  state.  Under  jjroj)osed  j)aragraj)h 
(d),  children  remain  eligible  during  a 
continuous  eligibility  j)eriod  regardle.ss 
of  any  change  in  circumstances  excej)t 
attaining  the  maximum  age  elected  by 
the  state  for  this  oj)tion.  (Jeath. 
voluntary  di.senrollment.  change  in  state 
residence,  .state  error  in  the  eligibility 
determination,  or  fraud,  abu.se,  or 
j)erjnry  attributed  to  the  child  or  the 
child’s  rej)re.sentative. 

(8)  ()j)tional  Tuberculosis  Eligihilitv 
Group  (§435.215) 

We  j)roj)o.se  to  add  a  new  §435.215 
for  oj)tional  tuberculosis  (TB)-infected 
individuals  to  codifv  .section 
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l‘K)2(a){l())(A)(ii)(XII)  and  (z)(l)  of  the 
Act.  These  pmvisions  provide  slates 
with  the  o|)tion  to  jjiovide  Medicaid  to 
Tll-infected  individuals  who  are  not 
eligil)le  for  Medicaid  uiul(;r  suhpart  H  of 
tliis  part  {rtdating  to  Mandatory 
('.twerage  of  the  (Categorically  Needy) 
and  nuHil  certain  income  and  resoni'ci! 
nu|uireinenls.  The  medical  a.ssislance 
available  to  individuals  eligible  in  this 
category  is  limited  to  TB-related 
services,  which  are  defined  in  .section 
lU()2{z)  of  the  Act  as:  pre.scrihiul  drugs; 
physicians’  services  and  services 
ile.scrilxHl  in  .s(H:tion  l‘t().'i(a){2): 
lahoratorv  and  X-ray  services  (including 
.services  to  confirm  the  pinsjuice  of 
infection);  clinic  .services  and  federally- 
c|ualiried  health  center  services:  ca.se 
management  services  (as  (hTined  in 
.section  191.'j(g)(2)):  and  services  (other 
than  room  and  hoard)  designed  to 
encourage  completion  of  regimens  of 
pre.scrihed  drugs  hv  outpatients, 
including  services  to  oh.serve  directly 
the  intake  of  prescribed  drugs. 

The  statute  limits  eligihilitv  in  this 
grouj)  to  TB-infected  individuals  who.se 
incomes  and  resources  ilo  not  exceed 
the  maximum  amount  a  disabled 
individual  de.scrihed  in  suhpart  B  of  this 
|)art  mav  have  and  obtain  medical 
assistance  under  the  state  j)lan.  The 
income  and  msource  tests  are  both 
hastul  on  .SSI  standards  and 
methodologies,  and  these  rules  remain 
in  effect  until  )anuary  1.  2014. 

However,  except  as  provided  in 
.section  19()2(e)(14)(D)  of  tlie  Act. 
section  lU()2(e)(14)(A)  of  the  Act 
provides  that  notwithstanding  anv  other 
j)rovision  of  title  XIX,  financial 
eligihilitv  for  Medicaid  for  all 
individuals  effective  januarv  1. 2014. 
will  he  based  on  the  MAGl-hased 
melhotlologies  set  forth  in  .section 
1002(e)(14)  of  the  Act.  Because  TB- 
infected  individuals  who  (jualifv  for 
Medicaid  on  that  basis  do  not  meet  any 
of  the  exce|)tions  from  the  MAGl-hased 
income  rules  listed  in  section 
10()2(e)(14)(D)  of  the  Act.  imj)lemented 
in  (5  43.'j.()()3(j)  of  the  Medicaid 
eligibility  final  rule,  we  propose  that, 
(!ffectiv(!  (anuary  1.  2014,  income 
eligibility  for  this  group  mu.st  he 
d(!termined  in  accordance  with  the 
MA(d  rules  in  ?j43.'j.()03.  .States  electing 
to  cover  this  eligibility  grouj)  need  to 
establish  an  income  standard  in  their 
.state  |)lan.  Under  |)ro|)osed 
(5  4.3.'j.21.'j(h)(3),  the  income  standard 
must  not  exceed  the  higher  of  the 
maximum  income  standard  a])|)licahle 
to  di.sahled  individuals  for  mandatory 
coverage  under  suh|)art  B  of  j)art  43.'j  of 
the  regulations,  or  the  effective  income 
level  for  coverage  of  TB-infected 
individuals  under  the  state  j)lan  in 


effect  as  of  March  23.  2010  or  December 
31. 2013,  if  higher,  converted,  at  .state 
o])tion.  to  a  MAGil-etjuivalent  standard 
in  accordance  with  guidance  issued  by 
the  .Secretary  under  .section 
1002(e)(14)(A)  and  (H)  of  the  Act.  Per 
§43.'). 003(g)  of  the  Mculicaid  eligibility 
final  rule,  there  will  he  no  re.source  test 
for  eligibility  under  this  section 
effective  )anuary  1,  2014. 

We  considered  an  interjiretation  of 
the  statute  under  which,  because  section 
1902(z)  of  the  Act  currently  jirovides  for 
a|)])lication  of  the  financial  standards 
and  methods  generally  used  to 
determine  eligibility  based  on  di.sahility, 
individuals  infected  with  TB  ami 
eligible  for  coverage  on  such  basis 
would  he  considered  to  “(jualify  for 
medical  assistance  *  *  *  on  the  basis  of 
being  blind  or  disabled”  for  |)ur|)oses  of 
the  excejition  from  ajijilication  of  MA(]1 
methodologies  set  forth  in  .section 
l‘)()2(e)(14)(D)(i)(lll)  of  the  Act.  Under 
this  interjiretalion.  aj)])lication  of  the 
income  standards  and  methodologies 
a|)])lied  to  coverage  of  di.sahled 
individuals,  as  jirovided  in  with  .section 
19()2(z)  of  Act,  would  continue  to  he 
a|)|)lied  to  coverage  under  this  eligihilitv 
grouj)  after  (anuary  1, 2014.  We  solicit 
comments  on  this  alternative 
inlerj)retation. 

1).  Presumj)tive  Bligihility 

(i)  Proj)o.sed  Amendments  to  Medicaid 
Regulations  for  Pre.sumj)tive  Bligihility 

We  j)roj)ose  to  revise  Medicaid 
regulations  for  children's  j)re.sumj)tive 
eligibility  and  to  add  regulations  for 
j)re.sumj)tive  eligihilitv  for  j)regnant 
women  and  individuals  needing 
treatment  for  breast  or  cervical  cancer  as 
well  as  for  the  six  new  oj)tion.s  for 
Medicaid  j)re.sumj)tive  eligibility 
j)rovided  by  the  Affordable  Gare  Act. 
The  new  oj)tions  become  available  on 
(anuary  1.  2014,  excej)t  that 
j)re.sumj)tive  eligibility  for  the  family 
j)lanning  oj)tion  became  available  on 
March  23,  2010. 

(1)  BBP  for  Administration  (§  43.').1001 ) 

We  j)roj)o.se  to  revise  j)aragraj)h  (a)(2) 
of  §  43.'). 1001  to  clarify,  consi.slent  with 
current  j)olicy,  that  federal  financial 
j)articij)ation  (BBP)  is  available  for  the 
necessary  admini.strative  costs  a  state 
incurs  in  administering  all  tyj)e.s  of 
j)re.sumj)tive  eligibility,  not  just 
j)resumj)tive  eligibility  for  children  as 
now  sj)ecified  in  this  .section. 

(2)  BBP  for  .Services  (§43.').! 002) 

We  j)roj)o.se  to  revise  j)aragraj)h  (c)  of 
§43.').! 002  to  clarify  that  BBP  is 
available  for  services  covered  for  all 
individuals  determined  j)re.sumj)tivelv 
eligible  in  accordance  with  the  .statute 


and  imj)lementing  regulations,  rather 
than  just  for  children  as  now  sj)et:ified 
in  this  section. 

(3)  Basis  for  Pre.sumj)live  Bligihilitv 
(§43.').!  100) 

We  j)i()j)o.se  to  revise  §43.').!  100  to 
address  the  statutory  basis  of 
j)re.sumj)live  eligihilitv  under  sections 
1020,  1020A, 1020B. i020G. and 
1002(a)(47)(B)  of  the  Act  for  children, 
j)regnanl  women,  and  other  individuals 
under  sul)j)art  L,  including  the  six  new 
oj)tions  j)rovided  hv  the  Affordable  Gare 
Act. 

(4)  Definitions  (§43.'').l  101) 

We  j)roj)ose  to  revise  §43.').!  101  to 
rej)lace  the  definition  of  “apj)lication 
form”  with  “aj)j)lication”  to  reflect 
current  j)ractices  and  to  clarify  that  the 
definition  of  “qualified  entity”  includes 
a  health  facility  oj)erated  by  the  Indian 
1  lealth  .Service,  a  Tribe  or  Tribal 
organization,  or  an  Urban  Indian 
Organization. 

(,'))  Pi'e.sumj)tive  Eligihilitv  for  Ghildren 
(§43.''). 1102) 

We  j)roj)ose  to  revi.se  existing 
regulations  at  §43.5. 1102.  under  whic.h 
states  may  .select  (jualified  entities  to 
determine  j)re.sumj)tive  eligibility  for 
children  under  age  10  or  a  younger  age 
selected  by  the  .state.  A  (jualifiecl  entity 
deteriuines.  based  on  j)reliminary 
information,  that  the  child's  gross 
income  (or  at  state  oj)tion.  MAGI 
household  income  as  defined  at 
§43.5.003  or  a  reasonable  estimate  using 
.simj)lified  methods  j)re.scrihed  by  the 
.state)  meets  the  income  recjuirements  at 
§43.'). 118(c)  of  the  Medicaid  eligibility 
final  rule.  The  j)roj)o.sed  changes,  which 
are  consistent  with  current  j)olicy  and 
j)ractice  in  states,  are  needed  to  align 
with  the  adoj)tion  of  MAGI-ha.sed 
methodologies  in  2014  and  to  ensure 
consistency  between  the  j)olicies 
governing  the  existing  and  new 
j)re.sumj)tive  eligibility  oj)tions. 

We  j)roj)o.se  to  amend  §43.5.1102(1))  to 
clarify  that  a  (jualified  entity  may  not 
delegate  to  another  entity  its  aulliority 
to  determine  j)re.sumj)tive  eligibility  and 
that  the  state  must  establish  oversight 
mechanisms  to  ensure  the  integrity  of 
j)re.sumj)tive  eligibility  determinations. 
\Ve  j)roj)ose  at  §43.5.1 102(d)  that  a  state 
may  require,  as  a  condition  of 
j)re.sumj)tive  eligibility,  that  an 
individual,  or  another  j)er.son  who 
attests  to  having  rea.sonahle  basis  to 
know  the  status  of  the  individual 
seeking  a  j)re.sumptive  eligibility 
determination,  attests  that  the 
individual  is  a  citizen  or  a  national  of 
the  United  .States  or  is  in  satisfactory 
immigration  status.  We  seek  comment 
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on  whether  this  sliould  he  a  state  option 
or  a  r(Kiiiirement.  A  .state  may  also 
rcujuire  similar  attestation  that  the 
individual  is  a  state  resilient.  Ilecause 
the  statute  requires  iinalilied  entities  to 
determine  |jresnm])tive  eligibility  “on 
the  basis  of  |)reliminary  information.” 
under  thi;  pro])osed  regulations  .statics 
would  he  j)rohihited  from  requiring 
verification  of  the  conditions  for 
presumptive  eligibility  and  from 
imposing  additional  conditions  for 
])resumptive  eligibility.  Proposed 
])aragraph  (e)  clarifies  that  a 
presumptive  eligibility  determination  by 
a  qualified  entity  is  not  subject  to  fair 
hearing  rights  under  suhpart  E  of  42 
CFR  i)art  431. 

(8)  Presumptive  Eligibility  for  Other 
Individuals  (§  435.1 1 03) 

We  propose  to  add  ^  435.1 103  to 
implement  the  presumptive  eligibility 
for  other  jK)])idation.s  ])ermitted  under 
•sections  1020,  1920A,  102013,  and  19200 
of  the  Act.  At  paragraph  (a),  we  ]jropose. 
consistent  with  section  1920  of  the  Act 
and  current  ])olicy,  that  a  state  mav  elect 
to  ])rovide  presumptive  eligihilitv  for 
pregnant  women  in  the  same  manner  as 
described  for  childriai  at  the  propo.sed 
§435.1101  and  §435.1102,  except  that 
|)regnant  women  are  onlv  coveriul  for 
amhidatory  prenatal  care  during  a 
j)resum])tive  eligibility  period.  Wi;  also 
propo.se  that  jiregnant  women  are 
limited  to  one  ])resumptive  eligibility 
])eriod  per  pregnancy.  As  prescribed  in 
the  statute,  if  the  .state  has  elected  to 
provide  presumptive  eligibility  for 
children  or  i)regnant  women,  the  .state 
may  also  elect  to  ])rovide  pre.sumi)tive 
eligibility  for  the  additional  poi)idations 
provided  for  in  the  Affordable  Care 
Act — that  is, — parents  and  other 
caretaker  relatives  (described  in 
§435.110,  adults  described  in  §435.119, 
and  individuals  under  age  05  described 
in  §435.218  of  the  Medicaid  eligibility 
final  rule,  as  well  as  former  foster  care 
children  described  in  §435.150  of  this 
projio.sed  ridemaking.  We  propose  at 
paragrajih  (c)  that  a  state  may  cover 
])resnm])tive  eligibility  for  individuals 
needing  treatment  for  breast  or  cervical 
cancer  as  de.scrihed  at  projiosed 
§435.213  of  this  rulemaking:  and  at 
paragraph  (d)  that  a  state  may  jjrovide 
family  jilanning  services  on  a 
])resumptive  eligibility  basis  for 
individuals  who  may  he  eligible  for 
such  services  under  proposed  §435.214 
of  this  rulemaking. 

(7)  Presumjitive  Eligibility  Determined 
by  Hos])itais  (§435.1110) 

We  j)roj)o.se  to  add  §435.1110  for 
hosj)itals  electing  to  determine 
presumptive  eligibility.  The  Affordable 


Care  Act  added  section  l‘K)2(a)(47)(13)  of 
the  A(;t  to  give  hospitals  the  ojition  (not 
at  .state  option  like  for  the  other  tyjjes  of 
prirsumptive  eligibility),  as  of  januarv  1, 
2014,  to  determine  presumjitive 
eligibility  for  Medicaid.  The  Act 
])rovide.s  ho.s])itals  participating  in 
Medicaid  with  this  option  whether  or 
not  the  state  has  elected  to  ])ermit 
(jualified  entities  to  make  presumptive 
eligibility  determinations  under  other 
sections  of  the  statute. 

At  paragraph  (a)  of  §435.1110,  we 
jiropose  that  a  ijualified  hospital  may 
elect  to  make  jiresumptive  eligihilitv 
determinations,  on  the  basis  of 
preliminary  information  and  according 
to  policies  and  procedures  established 
by  the  state  Medicaid  agency.  Proposed 
paragraph  (h)  establishes  the  basic 
criteria  which  a  hos])ital  must  meet  to 
he  a  ([ualified  hospital  authorized  to 
make  jiresumptive  eligibility 
determinations,  including  that  the 
hospital  (1)  particijiate  as  a  Medicaid 
provider,  (2)  notify  the  agency  of  its 
decision  to  make  ])resum])tive  eligibility 
determinations,  (3)  agree  to  make 
determinations  consistent  with  state 
policies  and  ])rocedure.s,  (4)  at  state 
option,  assi.st  individuals  in  completing 
and  .sidimitting  the  full  application  anil 
in  under.standing  any  documentation 
requirements,  and  (5)  not  he 
ili.squalified  by  the  agency  under 
pro])osed  jiaragraph  (d)  (discussed 
below). 

At  jiaragrajih  (c)  of  this  section,  we 
sjjecify  that  a  state  Medicaid  agency 
may  limit  presumiitive  eligihilitv 
determinations  by  qualified  hospitals  to 
the  tyjies  of  jjresumptive  eligibility  that 
the  agency  may  elect  to  cover,  as 
de.scrihed  at  propo.sed  §435.1101 
through  §435.1103.  In  addition, 
qualified  hospitals  may  he  jjermitted  by 
the  agency  to  determine  j)resumj)tive 
eligibility  on  other  bases  under  the  state 
plan  or  1115  demonstration  (for 
example,  based  on  disahilitv). 

We  propose  at  paragraph  (d)  that  the 
agency  may  establish  standards  for 
qualified  hos])itals  making  presumptive 
eligibility  determinations  related  to  the 
projiortion  of  individuals  determined 
])resumptively  eligible  for  Medicaid  by 
the  hospital  that  submit  a  regular 
a])])lication  before  the  end  of  the 
presumptive  eligibility  jierioil  and/or 
are  determined  eligible  for  Medicaid 
ha.sed  on  such  aj)j)lication.  We  request 
comments  on  whether  this  should  he  a 
federal  requirement,  a  state  option,  or 
neither,  and  what  such  rea.sonahle 
standards  would  he.  The  agencv  must 
take  action  as  necessary  if  a  hospital 
does  not  meet  the  standards  e.stahlished 
by  the  agency  or  is  not  making 
determinations  in  accordance  with 


applicable  state  policies  and 
procedures. 

(ii)  Propo.sed  Amendments  to  (iHIP 
Regulations  for  Presumptive  Eligihilitv 
(§457.355) 

In  order  to  align  the  regulations 
governing  jiresumptive  eligibility  for 
children  under  Cl  IIP  with  Medicaid,  we 
revise  current  regulations  at  §457.355  to 
incorporate  by  cro.ss  reference  the  terms 
of  §435.1 101  and  §435.1102  (relating  to 
])resumptive  eligibility  for  children  in 
Medicaid)  into  our  (iUIl’  regulations.  In 
addition,  jirior  to  passage  of  CDIPRA, 
states  were  permitted  to  claim  enhanced 
federal  matching  funds  under  their 
CHIP  title  XXI  allotment  for  coverage  of 
children  during  a  Medicaid  presumjitive 
eligibility  jjeriod;  this  authority  is 
implemented  in  the  current  regulations 
at  §457.355  and  §  457.010(a)(3).  Section 
113(a)  of  CHIPRA,  however,  amended 
.section  2105(a)(1)  of  the  Act  to 
eliminate  this  authoritv,  so  that, 
effective  April  1. 2009,  states  must 
claim  their  regular  federal  financial 
liarticipation  under  title  XIX  for  services 
provided  to  children  during  a  Medicaid 
presumptive  eligibility  iieriod.  This 
change  is  implemented  through  the 
propo.sed  revisions  to  §457.355  and  hv 
deleting  §457.01 0(a)(3). 

2.  Medicallv  Needv  (§§435.301, 

435.310,  4.35.831)  ' 

Under  section  1902(e)(14)(D)(i)(IV)  to 
the  Act,  as  added  by  section  2002(a)  of 
the  Affordable  (iare  Act  and  codified  at 
§435.003(j)(0).  the  determination  of 
eligibility  for  medically  needy 
individuals  is  excepted  from  application 
of  MA(d-ha.sed  financial  methodologies 
.set  forth  at  §435.003.  Under  section 
1902(a)(10)(C)(i)(lIl)  of  the  Act.  financial 
eligibility  under  a  medically-needy 
group  for  children,  pregnant  women, 
parents,  and  other  caretaker  relatives 
“shall  he  no  more  restrictive  than  the 
methodology  that  woukl  he  employed 
under  the  approjiriate  state  plan 
described  in  j.section  1902(a)(10)(A)(i)  of 
the  Act]  to  which  suc.h  grouj)  is  mo.st 
closely  categorically  related.”  Currently, 
for  jiregnant  women,  parents,  children, 
and  other  caretaker  relatives  the 
methods  of  the  former  AED(i  jirogram 
are  api)lied.  For  aged,  blind,  and 
disabled  individuals,  .section 
1902(a)(10)(C)(i)(llI)  of  the  Act  requires 
the  use  of  a  methodology  that  is  no  more 
restrictive  than  the  methods  applied 
under  the  SSI  program. 

As  the  former  AFIXi  jirogram  has  now 
been  eliminated,  there  is  no  state  ])lan 
described  in  section  19()2(a)(10)(A)(i)  of 
the  Act  that  is  "most  clo.sely 
categorically  related"  to  pregnant 
women,  parents,  children,  and  other 
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caretaker  relatives.  In  addition,  retaining 
the  AFD(i  meth()dologi(;s  tor  the 
purpose  of  ileterinining  countahle 
income  for  medically  iKHuly  coverage 
could  he  hnrdensome  for  states  and 
consumers,  and  could  undermine  the 
simple  streamlined  eligibility  process 
riMinired  under  section  1943  oftlie  Act 
and  section  1413  of  the  Affordable  (^are 
Act.  as  well  as  the  retinircanents  under 
.section  1902(a)(19)  of  the  Act  to 
administer  the  j)rogram  in  a  sim])le  and 
(ifficient  manner  and  in  the  best  interest 
of  h(;neficiari(;.s.  'rlun  cifou!.  \v(;  an; 
proposing  to  nwi.se  ^43.'j.831  to  ])rovide 
states  with  llexihility  to  a])])!)',  at  state 
o])tion,  either  AFDOhased  methotls  or 
MACIl-hased  methods  for  detiainining 
income  eligibility  for  medically  needv 
children.  j)regnant  woman,  and  ])arents 
and  other  caretaker  relatives — 
individuals  who.se  financial  eligibility 
gcmerally  will  he  determined  using 
MAfd-ha.sed  methods.  Although  .section 
1902(e)(14)(A)  and  19()2(e)(14)(D){i)(lV) 
of  the  Act  indicates  that  states  cannot  he 
ivijiiiwd  to  apply  MA(d-hased  methods 
in  determining  financial  eligibility  for 
medically  needy  individuals,  we  believe 
that  this  does  not  preclude  ns  from 
piii'initting  states  to  applv  MA(d-has(!d 
income  methodologies  in  determining 
medicallv  needy  eligihilitv  for  these 
l)opnlation.s. 

However,  we  also  nicognize  that 
section  1902(a)(l  7)(D)  of  the  Act 
prohibits  state  jdans  from  taking  into 
account  the  “financial  responsibility  of 
any  individual  for  any  applicant  or 
recipient  of  assistance  under  the  plan 
nnhi.ss  such  applicant  or  reci])ient  *  *  * 
is  such  individual’s  s])on.se  or  such 
individnal's  child  who  is  under  age  21. 

*  *  *  or  is  blind  or  disabled. " 

'rhns,  states  may  ns(!  a  MA(d-hased 
methodology  in  determining  hou.sehold 
income  using  MAGl-based  methods,  hut 
in  doing  so.  mn.st  ensure  that  there  is  no 
decmiing  of  income  or  attribution  of 
financial  responsibility  that  would 
conllict  with  the  requirements  of  section 
1‘)()2(a)(l  7)(D).  States  could,  for 
exanijile.  apply  the  methodology  .set 
forth  in  |:j43.').f)03  of  the  Medicaid 
eligibility  final  rule,  and.  in  ca.ses 
involving  imjiermissihle  deeming, 
subtract  the  income  of  the  individual 
whose  income  mav  not  he  counted 
under  §  19()2(a)(17)(D).  States  may  also, 
hut  would  not  be  reciuired  to.  remove 
such  individual  from  the  household 
size.  We  note  akso  that  section  19()2(r)(2) 
of  the  Act  and  §43.'i.(i01(d)  of  the 
current  regulations  provide  states  with 
an  o])tion  to  adopt  other  reasonable 
methodologies,  provided  that  such 
methods  are  less  restrictive  than  the  SSI, 
AFD(;  or  the  MACd-hased  methods 
liermitted  under  this  proposed  rule. 


Furthermore,  in  order  to  meet  the 
maintenance  of  effort  reipiirements 
(MC)F)  in  .section  1902(gg)  of  the  Act, 
states  would  have  to  ensure  that  the 
adojition  of  MA(d  methodologies  is  no 
more  restrictive  than  the  methodology 
currently  used  by  the  state  in 
determining  the  eligibility  of  children  as 
medically  needy  until  the  MOli  expires 
in  2019.  For  purposes  of  this  section, 
states  may  replace  current  disrcigards 
applied  to  medically  needy  individuals, 
some  of  which  mav  benefit  only  part  of 
its  medically  muuly  po])nlation  (such  as 
a  disregard  for  amounts  for  child  care), 
with  a  single  hlock-of-income  disregard 
made  available  to  all  medicallv  needy 
individuals  such  that  in  the  aggregate 
the  MOF  is  satisficul. 

In  addition,  we  are  removing  the 
reference  to  “family”  in  4 3. '5.831  (c)  to 
he  consistent  with  the  implementation 
of  eligibility  for  low-income  families 
under  section  1931  of  the  Act  in  the 
final  Eligibility  Ride.  Since  eligihilitv 
under  section  1931  of  the  Act.  like  all 
other  bases  of  eligihilitv,  will  he 
determined  on  an  individual  basis, 
parents  and  other  caretaker  relatives 
will  he  evaluated  for  medically  needv 
eligibility  as  individuals,  as  currently  is 
the  ca.se  of  pregnant  women  and 
children. 

d.  Optional  Eligibility  of  Eawfidly- 
Residing  Non-(atizen  (Children  and 
Ihegnant  Women  (S^43.'5.4,  43,'5.4()(). 
4.'57.32()) 

Section  214  of(31IFRA  amended 
section  19()3(v)(4)  of  the  Act  to  permit 
states  to  jirovide  Medicaid  coverage  to 
children,  jiregnant  women,  or  both  who 
are  lawfully  residing  in  the  United 
States,  and  otherwise  eligible  for 
Medicaid.  We  are  jiroposing  to  amend 
fs43.'5.4()B  by  revising  paragrajih  (b)  to 
implement  this  option.  Section  214  of 
(31IPRA  also  amended  .section  2107  of 
the  Act  similarly  to  allow  states  to  cover 
such  lawfully  residing  children  and 
jiregnant  women  under  CHIP.  We  also 
])ro])ose  at  4.'5  CFR  l.'5.'5.2()  to  align  the 
Exchange  definition  of  “lawfully 
present”  with  the  Medicaid/fdllP 
definition  in  §43.'5.4.  individuals  who 
meet  this  definition  could  he  eligible  for 
enrollment  in  a  QHP  through  the 
Exchange. 

On  July  1, 2010,  we  issued  a  State 
Health  Official  (SHO)  letter  providing 
guidance  imiilementing  section  214  of 
CHIPRA.  In  the  SHO.  we  interiireled 
“lawfully  residing”  to  mean  individuals 
who  are  lawfully  jire.sent  in  the  United 
States  and  who  are  residents  of  the  state 
in  which  they  are  applying  under  the 
state’s  Medicaid  or  (dllP  residency 
rules.  Because  state  re.sidencv  is  a 
separate  eligibility  criteria  which  must 


he  established  independent  of  an 
individual’s  immigration  .status  as  a 
lawfully  pre.sent  non-citizen,  we  are 
])ropo.sing  to  use  the  term  “lawfully 
present”  in  S? 43.‘5.400(h),  without  need 
to  include  a  definition  of  “lawinlly 
residing”  in  these  jiropo.sed  regulations. 
Eligibility  for  Medicaid  under 
S  43.'5. 400(h)  cannot  he  ajiproved  for  an 
individual  who  is  lawfully  |)re.seut  in 
the  United  States,  if  the  individual  is 
not  also  a  resident  of  the  .state  under  the 
state’s  residency  rides.  For  exanqile,  a 
nonimmigrant  visitor  for  business  or 
pleasure  may  he  lawfully  pre.sent  under 
immigration  regulations,  hut  not  meet 
Medicaid  or  CdllP  residency 
requirements,  and  therefore  will  not  he 
able  to  qualify  for  Medicaid  or  CIHIP 
based  on  residency. 

Current  paragraph  (h)  of  §43.'5.400  is 
re-designated  and  revised  at  jiropo.sed 
paragraph  (c)  and  we  projio.se  to  add  a 
new  jiaragraph  (h).  We  also  projiose  new 
definitions  of  “lawfully  iire.seut,”  "non¬ 
citizen,”  “qualified  non-citizen”  at 
^43.'). 4.  Policies  consistent  with  our 
alreadv-issued  July  1. 2010  SHO  letter, 
are  only  briefly  discu.ssed  and  we  refer 
readers  to  the  letter  for  a  more  in-dejith 
discussion  (at  http:// 
down  loads. cins. g()v/(:insoov/(irc:hiv(;(i- 
downloads/UMDU  downloads/ 
SnOlOOOa.pdf).  Explained  in  more 
dejitli  herein  are  several  modest 
j)ro])osed  changes  in  ])olicv  as  comjiared 
to  the  SHO. 

(lonsistent  with  the  SHO.  under 
projiosed  §43.'5.40(i(b)(l),  if  a  state  elects 
the  CHIPRA  214  option  for  jiregnant 
women  and/or  children,  then  it  must 
elect  the  ojition  for  all  children  and/or 
jiregnant  women  who  are  lawfully 
pre.sent,  as  defined  in  §43.'5.4;  in  other 
words,  the  state  cannot  choose  among 
“lawfully  pre.sent”  children  or  pregnant 
women  and  offer  Medicaid  to  some,  but 
not  others.  We  propose  in  43.'5.4()fi(c) 
(^insistent  with  our  current  policy,  that 
if  a  state  elects  to  cover  lawfully  present 
children  and/or  jiregnant  women  under 
I?  43.'5.4()(i(h),  .such  individuals  mav  he 
eligible  for  any  Medicaid  eligibility 
grouj)  covered  under  the  state  jilan  for 
which  he  or  she  meets  all  other 
eligibility  reijuirements. 

In  accordance  with  section 
19()3(v)(4)(A)  and  (B)  of  the  Act, 
jirojiosed  §  43.'5.4()()(b)(2)  jirovides  that 
various  limitations  otherwise  ajijilicable 
to  non-citizen  eligibility  do  not  ajijilv  to 
lawfully  jire.sent  non-citizens  covered 
jinrsnant  to  a  state’s  election  of  the 
ojition  jirovided  at  jiaragrajih  (b)(1).  The 
restrictions  that  do  not  apjilv  to 
individuals  under  21  or  jiregnant 
women  covered  under  this  ojition 
include,  the  ."i-year  waiting  jieriod 
described  in  section  403  of  PRWORA,  8 
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U.S.C.  1()13:  the  restriction  relating  to 
the  limitation  on  payment  services  for 
individuals  who  are  not  (jualiiied  non¬ 
citizens  under  section  401  (a)  of 
PRVVORA,  8  U.S.C.  101 1(a);  deeming  of 
spon.sor  income  under  .section  421  of 
I’RVVORA,  8  U.S.C.  10.31;  and  the  state 
o])tion  to  re(|uire  I.awfnI  Permanent 
Residents  to  l)e  credited  with  40 
(|ualifying  (luarters  of  work  or  limitation 
of  coverage  to  seven  years,  permitted 
under  section  402(h)'of  PRWORA.  8 
U.S.C.  1012(h).  We  propo.se  a  new 
paragraph  (c)  of  §  43.^). 400.  revising  and 
nulesignating  curnmt  paragraph  (h) 
clarifying  which  non-citizens  would  be 
(iligihle  to  receive  coverage  of  services  of 
an  emergency  medical  condition 
including  in  states  that  elect  to  cover 
children  and  pregnant  women  under  the 
option  in  ])aragraph  (h)(1). 

The  definition  of  “lawfully  pre.sent” 
proposed  at  §43.‘5.4  is  suhstantially  the 
same  as  that  contained  in  our  )ulv  1, 

2010  guidance  and  at  4.'j  CFR  l.'j2.2  (the 
current  definition  u.sed  for  Exchange 
eligibility)  with  some  minor 
mollifications  to  further  simplify  the 
rules  as  well  as  ensure  alignment  with 
the  eligibility  of  lawfully  ])r(!.sent  non¬ 
citizens  for  advance  payment  of  the 
jmmiium  tax  credit,  co.st-sharing 
reductions,  and  enrollment  in  a  QllP 
through  the  Exchange.  As  these 
modifications  do  not  suhstantially  affect 
eligibility,  we  do  not  anticij)ate  an 
impact  on  state  costs.  As  explained  in 
the  SUO.  our  ])olicv  is  ha.sed  on  the 
definition  provided  in  Department  of 
Homeland  Security  (DHS)  regulations  at 
8  (iER  1.3,  u.sed  for  purj)oses  of  Soc:ial 
.Security  benefits,  with  some 
modification  ap])ropriate  to  the 
Medicaid  and  CHIP  programs. 

We  j)ropo.se  the  following  limited 
differences  in  the  definition  of  “lawfully 
present”  in  this  j)ro])osed  rulemaking  as 
compared  to  our  July  1,  201 0  .SHO. 

We  propo.se  inclusion  of  victims  of 
trafficking,  at  paragra])h  (9)  whose 
eligibility  for  Medicaid  is  mandatory 
under  federal  law  under  .section  107  of 
the  Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000  (Pub.  L.  100-380) 
as  amended  22  U..S.C.  710.5).  Inclusion 
of  victims  of  trafficking  in  the  definition 
of  “law'fully  jiresent”  is  needed  to 
ensure  alignment  of  current  Medicaid 
rules  with  eligihilitv  for  advance 
])ayment  of  the  j)remium  tax  credit, 
cost-.sharing  reductions,  and  enrollment 
through  the  Exchange.  We  note  that 
the.se  individuals  are  reipiired  to  he 
covered  in  Medicaid,  through  the 
Victims  of  Trafficking  Act.  Thus, 
regardless  of  whether  a  state  elects  to 
cover  lawfully  residing  children  or 
pregnant  women  under  the  option 
codified  at  proposed  §43.5.408(1)), 


coverage  of  these  individuals  is  required 
if  they  meet  all  other  eligibility 
reijuirements. 

In  the  definition  of  lawfully  pre.sent 
ju'oposed  at  §43.5.4,  with  respect  to  non¬ 
citizens  with  a  valid  non-immigrant 
status,  we  i)ro])ose  in  paragraph  (2)  to 
include  all  non-immigrants  who  have  a 
valid  .status,  rather  than  limiting 
inclusion  to  such  individuals  who  also 
have  not  violated  the  terms  of  their 
status,  as  specified  in  the  .SHO.  This 
allows  coverage  to  non-immigrants  who 
have  valid  and  unexpired  status, 
without  reijuiring  state  Medicaid 
agencies  to  understand  all  the  terms  of 
such  status,  and  to  determine  whether 
any  terms  have  been  violated.  This,  in 
turn,  will  enable  agencies  to  verify  this 
non-citizen  status  through  a  data  match 
with  DH.S  through  the  federal  data 
services  huh  (using  that  Department’s 
.Systematic  Alien  Verification  for 
Entitlements  (SAVE)  sy.stem),  for 
virtually  all  non-immigrant  applicants 
or  beneficiaries  without  further 
investigation. 

With  respect  to  individuals  granted  an 
employment  authorization  document 
(EAD)  under  8  (iFR  274a. 12(c),  we 
ju'opose  in  the  definition  of  lawfully 
])resenl  at  ])aragraj)h  (4)(iii)  to  include 
most  non-citizens  granted  such 
document,  instead  of  limiting  inclusion 
only  to  specified  groups  of  individuals 
granted  an  EAD,  as  was  done  in  the 
.Slid,  thereby  enabling  verification  of 
satisfactory  immigration  .status  through 
.SAVE,  which  ty])ically  can  verify  a 
grant  of  EAD  in  three  to  five  seconds. 

We  note  that  this  pro])o.sed  modification 
should  not  result  in  an  expansion  of 
eligibility,  hut  only  a  .simj)lification  of 
verification  ])roce.sses  for  these 
individuals.  It  is  our  under.standing  that 
all  individuals  granted  an  EAD  uniler 
§  274a. 12(c),  are  already  considered 
lawfully  j)re.senl  under  another  category 
under  our  SHO,  with  the  exception 
provided  in  the  pro])o.sed  regulation  at 
paragraph  (10). 

We  propo.se  in  the  definition  of 
lawfully  ])resent  at  §  435.4  to  add  two 
additional  categories  of  non-citizens  not 
included  in  the  definition  of  “lawfully 
present”  in  the  .SHO.  First,  we  pro])ose 
in  §435.4  at  paragra|)h  (4)(vii)  inclusion 
of  individuals  who  have  been  granted 
an  administrative  stav  of  removal  by 
DH.S.  We  seek  comments  on  whether  we 
should  include  individuals  granted  an 
administrative  stav  hv  U..S.  De])artment 
of  Justice.  .Such  stay.s  provide  non¬ 
citizens  with  permission  to  remain 
living  in  the  United  States.  We 
con.sidered  also  adding  individuals  who 
have  been  granted  stays  by  a  court  (as 
oppo.sed  to  admini.stratively  i.ssued  by 
DHS).  We  understand  some  court  .stays 


are  effective  without  any  consideration 
of  the  filing,  merely  by  the  individual 
filing  for  such  a  stay.  VVe  seek  comments 
on  this  j)rovision  and  alternative  ways 
to  address  tho.se  for  whom  a  court  has 
con.sidered  an  individual’s  situation  and 
granted  a  stay. 

.Second,  at  paragraph  (10)  of  the 
definition,  we  pro])o.se  to  add  an 
exception  to  the  lawfully  ])resent 
definition  to  specify  that  individuals 
with  deferred  action  under  the  Deferred 
Action  for  Childhood  Arrivals  (DACA) 
process  shall  not  he  eligible  for 
Medicaid  and  CHIP  under  the  CHIPRA 
.state  option  with  respect  to  any  of  the 
categories  (1)  through  (9),  in  accordance 
with  and  ha.sed  on  the  rationales 
included  in  the  interpretative  guidance 
.set  forth  in  a  .SHO  letter,  #12-002  issued 
August  28,  2012,  available  at 
\\’\v\\’.nwdicaki.^ov/Fe(hraI-PoIicv- 
(lUkUincf^/ downloads/ SH(}- 12-01)2. pdf 
and  in  the  interim  final  rule  with 
reipiest  for  comments  to  the  Pre-Existing 
Condition  Insurance  Plan  (PCIP) 

Program  (77  FR  52014,  Aug.  30.  2012). 

We  pro])ose  that  the  “lawfullv  present” 
definition  in  the  Exchange  rules  would 
also  incorporate  this  exception. 

We  note  that  we  propose  to  remove 
the  language  containeil  in  our  .SHO 
specifically  related  to  individuals  who 
are  lawfullv  pre.sent  in  the 
(Commonwealth  of  the  Northern  Mariana 
Islands  (CNMl)  under  48  U.S.C.  1800(e) 
from  our  definition  of  lawfully  present 
at  §435.4.  We  understand  this  statutorv 
provision  ex])ired  on  November  28. 

201 1 .  whicli  was  two  years  after  the 
transition  program  to  extend  U..S. 
immigration  laws  to  the  (CNMl’s 
immigration  sy.stem  began.  We  believe 
that  most  of  the.se  individuals  will 
continue  to  be  covered  under  our 
definition  of  lawfully  present  at  §435.4 
in  other  categories,  including  as  non¬ 
immigrants  or  parolees. 

We  .solicit  comments  on  the  definition 
of  lawfully  pre.sent  in  this  proj)o.sed 
regulation.  Codification  of  other  statutes 
relating  to  categories  of  non-citizens 
who  are  eligible  for  Medicaid  (including 
under  title  IV  of  PRWORA  and 
subsequent  federal  legislation)  that  are 
not  reflected  in  our  current  regulations 
are  not  included  in  this  proposed 
rulemaking. 

We  also  ])ro])o.se  to  amend 
§  4.57.32()(c)  to  implement  section 
2107(e)(1)  of  the  Act,  to  ])ermit  a 
se])arate  C.HIP  program  to  cover 
“lawfully  residing”  children  or  pregnant 
women  otherwise  eligible  for  CHIP.  We 
pro])ose  to  align  the  terminologv  and  the 
option  to  provide  coverage  for  “lawfnlly 
present”  children  and  pregnant  women 
in  CHIP  under  §  4.57.32()(c)  with  policy 
for  Medicaid  in  proposed  §435.400(1)). 
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The  same  deruiitiou  of  “lawlully 
j)resent”  propo.sed  lor  Medicaid  also  is 
proposed  for  CHIP.  Cousi.stent  with  the 
statute,  states  may  not  choose  to  cover 
these  new  grouj)s  only  in  (3  HP,  without 
also  having  extended  the  o])tion  to 
Medicaid.  As  .section  lt)()3(v)(4)(A)  of 
the  Act  merely  lifts  nj.strictions  for 
lawfully  residing,  otherwise  eligible 
individuals,  a  state  must  have  coverage 
that  would  otherwise  include  the 
individual.  Thus,  lawfully  present 
jjregnant  women  could  be  covenul 
under  (3  HP  only  if  the  (3  HP  program 
has  elected  to  cover  pregnant  women 
generally,  either  under  a  waiver  or 
demonstration  or  under  the  o])tion 
provided  under  section  2T12  of  the  Act 
to  cover  jjregnant  women  under  its 
(3  HP  .state  |)lan. 

e.  Deemed  Newborn  Eligihilitv 
(§435.117  and  §457. .380) 

(i).  Medicaid  Deemed  Newborn 
liligihility  (§435.117) 

.Sciction  lt)()2(e)(4)  of  tin;  Act  and 
exi.sting  §435.117  nKiuire  that  babies 
horn  to  mothers  covered  under  the 
Medicaid  state  plan  for  benefits  on  the 
date  of  birth,  including  during  a  ptu  iod 
of  nitroactive  (digibility,  he 
automatically  deemed  eligible  for 
Medicaid  for  one  vear  from  birth.  33ie 
provision  is  intended  to  ensure  coverage 
of  the  newborn  without  any  ga])s:  no 
a])])lication  is  re(juired.  In  accordance 
with  section  l‘t()3(x)(5)  of  the  Act,  as 
added  by  section  21 1  (h)(3)(A)(ii)  of 
(3HPRA  and  consistent  with  ])revious 
guidance,  we  clarify  at  ])roposed 
paragraph  (b)(l)(i)  of  §435.117  that  a 
child  born  to  a  mother  covenul  by 
Miidicaid  for  labor  and  delivery  as  an 
eiiKirgency  medical  service  ]mrsuant  to 
.section  l‘i()3(v)(3)  of  the  Act  shall  be 
decnned  eligible  for  Medicaid  during  the 
child's  first  year  of  life. 

Section  li 3(h)(1)  ofCdHPRA  amended 
section  l‘)02(e)(4)  of  the  Act  effective 
April  1,  2()()tt  to  eliminate  the  previous 
.statutory  requirement  that  eligibility 
under  this  .section  continue  onlv  so  long 
as  the  baby  was  a  membtu'  of  the 
mother’s  household  and  the  mother 
either  remained  eligible  for  Medicaid  or 
would  remain  (digible  if  .still  pregnant. 
We  propose  revisions  to  §435.1 17(b)  to 
implement  this  change  in  the  statute. 
Previous  guidaiux!  was  provided  in  SHO 
letter  #()‘)-t)()‘)  dated  August  31,  2()()9. 
lUtpJ/ciownlodds.cms.gov/cnisgov/ 
(irchivdd-downhnids/SMDL/ downloads/ 
SI  100831  Onb. pdf. 

Section  111  of (3HPRA  added  a  new 
section  2112  to  title  XXI  of  the  Act. 
giving  states  the  o])tion  to  cover  targeted 
low-income  pregnant  women  under  a 
.separate  (311P  state  ])lan.  Section 


21 12(e)  of  the  Act  riujuires  that  babies 
born  to  such  pregnant  women  covered 
under  the  (3HP  state  plan  for  htmefits 
for  the  dat(!  of  birth  are  deemed  to  have 
applied  and  h(;en  determined  eligible 
for  Medicaid  or  (3  HP,  as  appropriate, 
and  remain  eligible  for  one  year.  At 
§  435.1 1 7(b)(l  )(ii),  we  int(!rpret  this  to 
mean  that  babies  born  to  i)regnant 
women  on  (ilHP  with  houscdiold  income 
at  or  below  the  applicable  Medic:aid 
income  standard  for  infants  uiuler 
§435.118  of  the  Medicaid  eligibility 
final  rule  must  b(!  automatically 
enrolled  in  Medicaid,  and  those  born  to 
jnegnant  women  with  income  abovt;  tluj 
a])])licable  Medicaid  income  standard 
must  be  automatically  enrolled  in  (]H1P. 

3'o  promote  simplicity  of 
administration  and  the  best  interest  of 
beneficiaries,  consistent  with  section 
19()2(a)(19)  of  the  Act,  we  al.so  pro])ose 
at  §435.117(h)(l)(iii)  that  states  be 
provided  with  the  option  to  treat  as 
deemed  newborns  in  Medicaid  the 
babies  born  to  mothers  covered  as  a 
child  under  a  se])arat(;  (3  HP  for  benefits 
for  the  date  of  birth.  We  .soliiat 
comments  on  whether  states  should 
have  the  o])tion  to  extend  automatic 
Medicaid  enrollment  to  the  ext(;nt  that 
tin;  .stat(!  determines  that,  under  normal 
circum.stances,  such  babies  would  he; 
likely  to  meet  recjuirements  for 
Medicaid  eligibility:  (1)  3'o  all  babicis 
born  to  mothers  covered  as  a  targeted 
low-income  c;hild  under  a  separate 
(3  HP.  (2)  only  to  such  babies  if  the  state 
has  elected  the  o])tion  to  cover  targeted 
low  income  ])regnant  women  under  its 
(3HP  state  plan,  even  if  tlu;  mother  do(xs 
not  (|ualify  as  a  targeted  low-income 
pregnant  woman,  or  (3)  to  no  suc.h 
l)abie.s  born  to  mothers  covered  as  a 
targeted  low-income  child  under  a 
sejiarate  C311P  who  do  not  (jualify  as  a 
targeted  low-income  pregnant  woman. 
Also  consistent  with  section  in()2(a)(19) 
of  the  Act.  we  propose  at 
§ 435.1 17(b)(l  )(iv)  that  states  be 
provided  with  the  option  to  treat  as 
deemed  newborns  in  Medicaid  the 
babies  born  to  mothers  covered  under  a 
Medicaid  or(3HP  demonstration  under 
section  1115  of  the  Act,  unless  the 
demon.stration’s  s])(;cial  terms  and 
conditions  (SlX^s)  .s|)ecifically  address 
this  issue. 

W(!  also  ])ropo.se  a  new  paragra])h  (c) 
to  give  .states  the  option  of  recognizing 
the  deemed  newborn  status  from 
another  state  for  purposcis  of  enrolling 
babi(;.s  born  in  another  state  without 
need  fora  new  application.  Although 
the  statutory  language  refers  to  deemed 
eligibility  under  “such  .state  plan” 
referring  back  to  the  state  plan  under 
which  the  motluir  was  cov(^red  by 
Medicaid,  to  read  this  language  so 


narrowly  would  restrict  the  rights  of 
mothers  and  children  to  travel  among 
states,  similar  to  a  durational  residency 
nuiuirement. 

Section  l‘)()2(e)(4)  of  the  Act  ])rovide.s 
that  for  the  year  of  (Unnned  eligibility, 
the  Medicaid  identification  iiuinhi!!'  of 
the  mother  serves  as  the  idcmtification 
number  of  the  child  for  Medicaid  claims 
j)uri)o.se.s.  unhiss  the  state  issues  the 
child  a  separate  identification  number. 
For  babies  eligible  under  proposed 
§435.117,  ])roposed  ])aragra])h  (d)(2) 
directs  tlui  agency  to  j)romptly  i.ssue  a 
.se])arate  Medii;aid  identification 
number  for  the  child  prior  to  the  date 
of  the  child’s  first  birthday  or  the 
termination  of  the  mother’s  Medicaid 
eligibility,  whichever  is  .sooner,  unless 
the  chihl  is  determined  to  be  ineligible 
(such  as,  the  child  is  not  a  .state 
resident). 

Finally,  .section  in()2(e)(4)  of  the  Act 
does  not  distinguish  between  babies 
born  to  jnegnant  women  eligible  for 
Medicaid  as  medically  needy  under 
.section  l‘K)2(a)(l())(Cj  of  the  Act  and 
those  born  to  ))regnant  women  eligible 
for  M(;dicaid  as  categorically  needy 
under  .section  l?)()2(a)(l())(A)  of  the  Act. 
We  j)ro])ose  to  revise  exi.sting 
regulations  at  §435.301  by  removing 
|)aragra|)h  (b)(l)(iii),  which  ])rovid(;d 
that  babies  born  to  medically  needy 
])r(!gnant  women  receive  deemed 
newborn  eligibility  as  a  medically  needy 
child.  Under  revised  §435.117,  as 
j)ro})o.sed  in  this  rulemaking,  babies 
born  to  jiregnant  women  eligible  as 
medically  needy  and  receiving  covered 
benefits  for  the  date  the  child  is  born  are 
covered  as  deemed  newborns  under 
§435.117.  33iese  j)ro])osed  changes  are 
consistent  with  current  poliev. 
clarifying  and  simijlifying  them,  and 
should  have  no  meaningful  im])act  on 
,stat(!  jji'ograms. 

(ii)  CHIP  Deemed  Newborn  Eligibilitv 
(§457.300) 

As  discussed  in  the  j)revious  section 
of  this  jjreamble,  section  111(a)  of 
CHIPRA  gives  states  the  oj)tion  to  cover 
jn  egnant  women  under  a  sej)arate  (31  IP 
ami  also  adds  section  2112(e)  of  the  Act, 
retjuiring  states  to  j)rovide  deemed 
newborn  eligibility  under  Medicaid  or 
(3 HP,  as  aj)j)roj)riate  based  on  inc:ome, 
to  newborns  of  those  mothers. 

Consistent  with  the  j)roj)osed 
regulations  at  §435.117  for  Medicaid 
deemed  newborn  eligibility  di.scussed 
above,  we  j)roj)o.se  a  new  §  457.300  to 
(!xtend  deemed  newborn  eligibilitv 
under  CHIP  to  babies  born  to  mothers 
c:overed  as  targ(!ted  low-income 
j)regnant  women  under  a  .sej)arate  (311P 
for  the  date  of  birth,  to  the  extent  that 
the  state  has  not  extended  Medicaid 
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eligibility  to  the  l)<il)ies.  We  are  also 
proposing  a  .state  ojition  to  extend 
deemed  ne\vl)orn  eligibility  to  babies  of 
mothers  covered  as  targetcal  low-income 
children  nnder  a  se|)arate  CHIP  (not  as 
targeted  low-income  pregnant  women) 
for  the  date  of  birth,  to  the  extent  that 
the  state  has  not  extended  Medicaid 
eligibility  to  the  babies.  This  option 
wonld  relieve  the  state  from  any  need  to 
shift  childnm  from  one  categorv  to 
another,  ensuring  that  benefits  are 
delivered  in  the  childnm’s  best  interests 
and  thus  jjromoting  the  effective  and 
efficient  delivery  of  coverage  as  recinired 
by  section  21 01  (a)  of  the  Act.  Also,  we 
are  j)roj)osing  a  state  option  to  j)rovide 
CHIP  deemed  newborn  eligibility  to 
babies  of  mothers  who  w(!n!  receiving 
CHIP  coverage  in  another  .state  for  the 
date  of  the  child’s  birth  or  to  babies  of 
mothers  covered  by  Medicaid  or  (dllP 
under  an  111. 5  demonstration.  As 
discussed  above  in  this  preamble,  if  the 
mother's  household  income  is  no  more 
than  the  income  .standard  for  infants  in 
Medicaid,  the  baby  will  be  deemed 
eligible  and  enrolled  in  Medicaid; 
otherwise,  the  baby  will  be  deemed 
eligible  and  enrolled  in  a  separate  CHIP. 

(i.  Verific:ation  Exce])tion.s  for  S])ecial 
Circnm.stantuis  (§  43.').9.')2) 

Under  the  final  eligibilitv  rule  at 
^43.'j. 9.52(c),  .states  are  permitted  to 
nuinest  additional  information  from 
individuals,  including  documentation, 
to  verify  most  eligibility  criteria  if  data 
obtained  electronically  bv  the  state  is 
not  reasonably  compatible  with  attested 
information  or  electronic  data  is  not 
available,  as  specified  in 
§435.952(c)(2)(ii)  of  the  regulation. 

There  are,  however,  individuals  for 
whom  providing  docnmentation  even  in 
such  limited  circumstances  wonld 
cnxite  an  insnrmonntahle  j)rocednral 
harrier  to  accessing  coverage,  while 
.serving  little  evidentiarv  value.  To 
ensure  that  verification  procedures  are 
consistent  with  simplicity  of 
administration  and  in  the  bc;.st  interest 
of  individuals  in  ac:cordance  with 
.scjction  1902(a)(19),  we  are  jjrojjo.sing  to 
add  an  excejjtion  at  435.9.52(c)(3)  to  an 
othcirwi.se  j)ermi.ssible  re()nirement  to 
provide  documentation  in  such 
circumstanccis.  Under  paragraph  (c)(3). 
(ixce])t  as  .s})ecifically  recjuired  nnder  the 
Act  (for  example,  with  resjiect  to 
citizenshij)  and  immigration  status  if 
elcHironic  verification  is  not  successful), 
states  may  not  recjuire  documentation 
from  individuals  for  whom 
documentation  clocks  not  cixist  or  is  not 
rea.sonably  available  at  the  time  of 
ajjjdication  or  renewal.  Such 
circumstances  include,  but  are  not 
limited  to,  individuals  who  are 


homelcxss  and  victims  of  domestic 
violenc:e  or  natural  disa.sters. 

7.  Vc!rific;ation  l^roc;eclnrc?.s  for 
Individuals  Attcxsting  to  Ciitizenship  or 
.Satisfactory  Immigration  .Status 

Verific;atic)n  of  citizenship  and 
immigration  .status  is  govcaned  bv 
scK'.tions  1137,  19()2(a)(4())(B),  19()2(c;e), 
and  19()3(x)  of  the  Act.  and  by  scjction 
lt)43  of  thc!  Act,  whic:h  citcis  to 
.sc!c:tionl413(c)  of  tbe  Affordable  (’.are 
Act.  Implementcid  in  current  rcignlations 
at  §435.409,  scation  1137  of  tbe  Act 
rcicinircxs  that  individuals  .sc^eking  an 
eligibility  determination  make  a 
dcataration  of  citizcaiship  or 
immigration  status,  and  that  the  status 
of  non-citizcais  be  verified  with  the 
Department  of  Homeland  Secairity 
(DHS).  Under  section  19()2(a)(40)(B), 
states  must  vc;rify  citizenship  .status  of 
applic:ants  either  by  use  of  cloc:umentarv 
evidence  in  ac;c;orclance  with  section 
19()3(x)  of  the  Act  or  through  an 
electronic  data  match  with  the  .Sc)c;ial 
.Secairity  Administration  (.S.SA)  unclca’ 
section  19()2(ee)  of  the  Act,  as  added  bv 
section  211  ofCHlPRA.  Docaimentation 
of  citizcaiship  status  under  section 
19()3(x)  is  implemented  in  cairrcait 
regulations  at  §435.407.  .Section  211  of 
UHIPRA  also  made  other  changes  to 
section  lt)03(x),  for  example,  exempting 
infants  decaned  eligible  for  Medicaiid 
unclca'  section  l‘H)2(e)(4)  of  the  Ac.t  from 
the  recjniremcait  to  vca'ify  citizenship, 
and  adding  a  .statutory  rec|nirement  to 
provide  for  a  “reasonable  opportnnitv" 
])eriocl  for  individuals  cleciaring  U..S. 
citizen.shi])  to  jirovicle  verific:ation, 
similar  to  the  “reasonable  ojiportnnity” 
afforded  individuals  dec;laring 
satisfactory  immigration  .status  under 
section  1137(cl)  of  the  Act.  We  projiose 
revisions  to  §435.4()()  and  §435.407  of 
the  current  regulations  and  §435.950  of 
the  Meclic:aicl  eligibility  final  rule  in 
order  to  imjilemcmt  section  19()2(ee)  of 
the  Act  and  other  revisions  to  section 
19()3(x)  of  the  Act  made  by  CHIPRA,  as 
discaissed  below  and  note  that  we 
rculesignate  the  definition  of 
“citizenshij)”  from  the  introductory 
j)aragra])h  at  §435.407  to  a  definition  at 
§435.4. 

a.  Electronic:  Verification  of  (’.itizenshij) 
and  Immigration  .Status  (§435.940  and 
§435.950) 

Under  §435.5)49  of  final  Medicaid 
Eligibility  Rule,  the  .Secretary  will 
e.stablish  an  electronic;  .servic:e  (referred 
to  as  the  “federal  data  services  hub”) 
through  whic:h  all  insnranc:e 
affordability  ])rc)gram.s  c:an  acc;e.ss 
sj)ec;ifiecl  data  from  j)ertinent  federal 
agencies  needed  to  verify  eligibilitv.  Per 
§435.949,  if  information  related  to 


verifying  Meclic:aicl  eligibility — 
including  information  to  verifv 
c:itizenshi])  from  S.SA  and  information 
to  verify  immigration  status  from  DHS — 
is  available  through  the  federal  data 
servic:e.s  hub  cle.sc:ribecl  in  §435.5)49, 
states  will  be  recjuired  to  obtain  .snc:h 
information  through  that  servic;e.  We 
therefore  c.larify  at  j)rc)j)osecl 
§435.5)50(a)(l)  that  .states  will  be 
recjuired  to  verify  citizenshij)  and 
immigration  status  through  the  federal 
data  .servic;e.s  hub  if  available. 

Prior  to  j)a.ssage  of  the  Affordable  (iare 
Ac;t.  .sec:tic)n  211  of  UHIPRA.  whic:h 
added  section  19()2(ee)  to  the  Act,  has 
j)rc)vicleci  states  with  an  c)j)tic)n  to 
c:onchict  an  elec;trc)nic  data  match 
directly  with  SSA  to  satisfy  the 
citizenshij)  verification  recjuirements  in 
lien  of  recjniring  documentation  in 
accordance  with  sectic)nl5)03(x)  of  the 
Ac:t.  To  date,  44  states  have  aclc)j)teci  this 
option  in  their  Medicaid  and  CHIP 
j)rograms.  Although  states  will  be 
recjuired  to  cc)nduc:t  electronic 
verific:atic)n  of  citizenshij)  j)rimarilv 
through  the  federal  data  .servic;e.s  hub.  if 
sue:!)  verific:ation  is  not  available,  the 
oi)tic)n  under  .sec:tic)n  15)()2(ee)  of  the  Act 
will  remain  in  effec;t. 

If  the  agenc;y  is  unable  to  verifv  sue;!) 
.status  through  the  huh,  j)rc)j)c).secl 
§435.5)50(a)(2)  directs  the  agenc:y  to 
verifv  c:itizen.shij)  bv  c;c)nclncting  an 
elec:trc)nic;  data  match  clirec;tly  with  .S.SA 
or  by  obtaining  clc)c;nmentatic)n  in 
ac;c:c)rclance  with  §435.407  of  the 
regulations,  as  modified  in  this 
j)rc)j)c).secl  ridemaking,  and  to  verify 
immigration  status  by  c;c)nchic:ting  a 
mate:!)  direc.tly  with  DH.S'  .SAVE  sv.stem 
in  acc:c)rclance  with  sec:tic)n  1137  of  the 
Act  and  §435.400.  In  sue:!)  instanc:es. 
verific:atic)n  of  citizen.shij)  and 
immigration  status  should  be  c;c)ncluc:tecl 
in  a  manner  c:c)n.sistent  with  the 
recjuirements  of  §  435.952(c:)(2)(ii)  of  the 
final  eligibility  rule  (permitting  .states  to 
recjuire  clc)c;umentatic)n  to  verifv  an 
eligibility  criterion  only  if  elec;trc)nic 
data  is  not  available,  as  defined  in  the 
regulation).  Note  that  some  of  the 
clocnmentary  eviclenc:e  j)ermittecl  under 
.sec:tic)n  15)03(x)  of  the  Ac:t  and  §435.407 
to  verify  c;itizenshij)  may  be  available 
elec:trc)nic;ally.  such  as  a  match  with  a 
.state’s  vital  .statistic;s  agenc:y.  and  sue;!) 
data  also  must  be  acc:e.ssecl  when 
available  under  the  .standard  estahlished 
in  §435.5)52(c)(2)(ii)  before  j)aj)er 
cic)c:nmentatic)n  of  c:itizen.shij)  is 
reejnested. 

Under  8  U.S.C.  1013(b)(2).  cjualified 
nc)n-c:itizens  who  are  veterans  with  a 
clisc:harge  c:haracterizecl  as  a  honorable 
cli.sc;harge  and  not  on  acc:c)nnt  of 
alienage  and  who  fulfill  the  minimum 
ac;tive-clnty  service  recjuirements  of 


4616 


Federal  Register /Vol.  78,  No.  14/Tues(lay,  january  22,  2013 /Proposed  Rides 


.section  .'j3()3A  of  Title  38  or  are  in  active 
military  duty  .status  (other  than  active; 
duty  for  training),  or  the  spouse  or 
dejiendent  child  of  such  a  veteran  or 
individual  in  active  duty  status,  are 
exenijit  from  the  .l-year  waiting  p(;riod 
a|)plical)le  to  certain  (jnalified  non¬ 
citizens.  We  seek  comment  on 
a|)|)ropriate  verification  procedures  for 
V(;teran  .status. 

In  j)ro])osed  43.'i.‘)5()(a)(3),  we;  meive 
anel  re;vise  eairrent  language  at 
§43.'j.4()7(i)(.‘5).  whie;h  jirovieles  that 
ve;rifie:atie)n  e)f  eatizensliip  (whe;the;r 
threnigh  eioe:nme;nt;itie)n  suhmitteel  hy 
the  ;ipplie:ant  eir  threingh  an  eleelronie; 
elata  mate:h)  is  a  one-time;  aelivity  that 
shendel  he;  re;e:e)rele;el  in  the;  inelivielnal's 
file.  At  a  re;gnlar  eligibility  renewal  eir  as 
part  of  a  future  ajiplieaetion  fe)r 
Me;elie:aiel.  the;  age;ne:y  may  ne)t  re;-ve;rify 
e:itize;nship.  hnt  must  only  e:hee;k  its 
re;e;e)rels  te)  eainfirm  that  the  inelivielnal's 
e;itize;nshi|)  has  alre;aelv  he;e;n  ve;rifie;el. 

We;  e;xpe;e:t  that  steetes  will  re;-ve;rify  ;m 
inelivielnal's  immigratiein  status  if  the; 
.status  is  le;m])e)rary  in  nature,  sne;h  as  fe)r 
ineliviehials  in  Tempenary  Pre)te;e;te;ei 
Status.  We;  se)lie;it  e:e)mme;nts  e)n 
whe;the;r.  e;e)nsiste;nt  with  e;xisting 
re;gidatie)ns  at  ^431.17(e;),  Me;elie:aiel 
:ige;ne:ies  sheeidel  he;  e;x|)e;e:te;el  te;  re;t;nn 
sne;h  re;e:e)rel.s  inele;finite;lv  eir  feer  a  meire; 
iimite;el  perieeel  e)f  time,  .sne;h  as  .I  eer  H) 
ye;:ers. 

1).  Re;ase)nal)le;  ()|)pe)rtnnitv  Te)  Verifv 
Citizenship  eir  lmmigratie)n  Status 

We;  antienpale;  th.it  e;le;e:tre)nie: 
ve;rifie:atie)n  with  SSA  eer  DUS  generally 
will  e)e;e:iir  in  real  eir  ne;ar-re;al  time.  In 
the;  e;ve;nt  that  e;le;e;tre)nie:  ve;rifie;atie)n 
threjiigh  the;  hnh  e)r  aneither  ,se)nre:e;  is 
elelaye;ei  e)r  fails.  si;e:tie)ns  19()3(x)  anel 
19()2(e;e;)  of  the;  Ae:t  re;eiinre;  that  state;s 
jireiviele  applie;ants  ele;e;laring  II.S. 
e:itize;nshi])  with  a  “re;ase)nal)le; 
eippentimity  ])e;rie)ei”  te)  verifv  their 
e;itize;nship.  During  the  re;asonahle; 
e)ppe)rtnnity  perioel,  state;s  must  trv  te) 
re;.se)lve;  with  SSA  or  the;  applie;ant 
ine:e)nsiste;ne;ie;s  that  arise;  from  the  elata 
mate:h,  anel  re;e|ne;st  aelelitieemd 
ele)e:nme;ntatie)n  freem  the;  a|)plie:ant  if  the; 
ine:e)nsiste;ne;ie;s  e:anne)t  he;  re;se)lve;el. 
Dueler  se;e:tie)ns  lt)l)2(e;e;)  anel  l‘)()3(x)  e)f 
the;  Ae;t,  state;s  alse)  mnsl  furnish 
Me;elie:aiel  te)  e)the;rwise;  eligible 
ineliviehials  elnring  the;  reaseenahle; 
e)pj)e)rtnnity  ])e;rie)el.  As  ne)te;el,  se;e:tie)n 
1137(el)(4)  e)f  the;  Ae;t  similarlv  re;e]nire;s 
.state;.s  te)  pre)viele  ineliviehials  with  a 
“reaseinahle;  oppeirt unity”  to  e;stal)lish 
.s:iti.sfae:te)ry  immigratiein  status  if 
eloeannentation  is  not  provieleal  eir 
verifieaition  e)f  .satisfae:te)ry  immigration 
.status  with  DHS  fails,  anel  te)  re;e;e;ive 
heneiits  if  e)the;rwi.se;  eligible  during 
snedi  time.  Se;e;tie)n  1411(e;)(3)  e)f  the 


Affe)relahle;  C’,are;  Ae;t  re;e]nire;s  Kxe;hange;s 
te)  verify  an  inelivielnal’s  atte;.statie)n  e)f 
e;itize;nship  anel  lawful  ])re;,se;ne:e;  in  the; 
same  manner  iis  Me;elie;aiel  in  ae;e.e)relane:e; 
with  se;e:tie)n  l‘)()2(e;e;)  e)f  the;  Ae;t  when 
ine:e)nsiste;ne:ie;s  ari.se;.  We;  antie;ipate;  that 
in  many  e:a.se;s  states  may  he;  able;  te) 
re;se)lve;  ine:e)nsiste;ne:ie;s  in  re;al-time;  e)r 
near  re;al-time;.  in  whie:h  e:a.se;s  the; 
re;ase)nahle;  eeppeertimity  pe;rie)ei  weenlel 
ne)t  ne;e;el  te)  he;  trigge;re;el. 

In  ;ie:e:e)relane;e;  with  se;e:tie)ns  1137. 
19()2(e;e;),  anel  l‘)t)3{x)  e)f  the;  Ae:t,  we; 
pre)pe)se;  te)  aelel  a  new  ])iiragraph  (g)  te) 
§435.958  te)  implement  the;  re;ase)nal)le; 
e)])])e)rtimity  perieeel  afibreleel  to 
ineliviehials  who  ele;e:lare;  U.S. 
e:itize;nship  e)r  satisfae:te)ry  immigratiein 
status.  Dnele;r  §  435.911  (e:)  of  the;  finiil 
Me;elie:aiel  Eligibility  Rule  (reviseel  te) 
nj)elate;  a  e:re)ss  re;fe;re;ne:e;  in  this 
])re)pe)se;el  rule),  states  must  ])roviele; 
benefits  to  e)the;rwi.se;  eligible 
ineliviehials  elnring  sne;h  reasemahle; 
e)])])e)rtnnily  perieiel.  .Sitnatiems  whie:h 
niciy  trigge;r  the;  re;ase)nal)le;  eijipeirtnnitv 
perieiel  inednele:  the;  feilleiwing: 

•  The;  ineliviehial  is  nnahle;  te)  pre)viele; 
a  SSN.  ne;e;ele;el  fe)r  e;le;e:tre)nie:  ve;rifie;!itie)n 
with  .S.SA: 

•  Eithe;r  the  fe;ele;ral  elata  .se;rvie:e;s  hnh 
e)r  SSA  eer  DIES  elatahei.ses  are; 
te;m])e)rarily  eleewn  leer  mainte;nane:e;  e)r 
e)the;rwi.se;  nnaviiilahle;.  the;re;l)y  elelaving 
e;le;e:tre)nie:  ve;rifie:atie)n; 

•  rhe;re;  is  an  ine;e)nsi.ste;ne:v  he;twe;e;n 
the;  elata  available;  freem  :m  e;h;e:tre)nie; 
se)nre;e;  anel  the;  inelivielinil's  ele;e:lanitie)n 
e)f  e;itize;nship  e)r  immignitie)!!  status 
whie:h  the;  agene.y  must  attempt  te) 
re;se)lve;.  ine:hieling  by  ielentifying 
type)gra])hie:;il  e)r  e;le;rie;al  e;rre)rs;  e)r 

•  Ele;e:tre)nie;  verifie:atie)n  is 
iinsne;ce;.ssful,  e;ve;n  afte;r  agency  efforts 
te)  re;se)lve;  any  ince)nsi.ste;ne:ie;s.  anel 
aelelitieenal  infe)rmatie)n,  inedneling 
eleeeaimentatiem,  is  ne;e;eleel. 

Re;e:e)gnizing  that  e;le;e:tre)nie: 
ve;rifie;ation  e)f  e;itize;nshi])  anel 
immigration  .status  ge;ne;rally  will  he; 
ae:e:e)mplishe;el  in  real-time,  we;  further 
propeese;  that  the;  re;ase)nal)le;  e)pj)e)rtnnity 
])e;rie)el  is  trigge;re;el  if  ve;rifie:;itie)n  of 
e:itize;nshi])  e)r  immigratie)n  status  e:anne)t 
he  e:e)ne;liiele;el  “pre)mj)tlv.”  This 
stanelarel  is  e'.e)nsistent  with  the;  stanelarel 
ai)])lie;el  te)  the;  pre)visie)n  of  benefits 
ge;ne;rally  nneler  § 435.91  l(e;)  e)f  the;  final 
Me;elie;aiel  Idigihility  Rule;,  pursuant  te; 
whie:h  ineliviehials  must  he;  furnisheel 
he;ne;fits  “jueunjitly  anel  witheiut  nnelue; 
elelay.”  We;  e;xpre;ssly  cM)])ly  the  stanelarel 
in  § 435.91  l(e:)  te)  the;  pre)visie)n  e)f 
benefits  te)  ineliviehials  elnring  a 
reiasemahle;  eippeirlunity  perieiel  hy 
ine;lueling  a  e:re)ss  re;ferene:e;  te) 

§  435.91  l(e;)  at  j)re)|)e).se;el 
§  435.t)58(a)(2)(ii).  Thus,  if  the;  age;ne:y 
e;anne)t  re;se)lve;  ine;e)nsiste;ne:ie;.s  in  a  elata 


niiitch  with  SSA  e)r  DHS  (pe;rfe)rme;el 
e;ithe;r  in  iie;e:e)relane;e;  with  §435.‘)49  e)f 
the;  final  Me;elie:aiel  eligibility  fineil  rule 
e)r  pre)])e)se;el  §  435.958(a){l )  e)r  (2))  in  a 
preempt  m.inner.  sue:h  that  e;ligihility 
weeulel  he;  eletermineel  anel  heneiits 
])re)viele;el  with  the;  same;  pre)m])tne;.ss  as 
if  the;  age;ne:y  were;  iihle  to  verify 
e:itize;nshi])  eer  immigratie)n  status  in 
re;al-timi;,  the;  ;ige;ne:y  must  he;gin  the 
ri;ase)nahle;  eejepeertunitv  |)i;rie)el,  anel 
he;ne;fits  must  he;  furnishe;el  as  soeen  as 
eether  e;ligihility  e;rite;ria  <ire;  ve;rifie;el,  in 
the;  same;  manne;r  anel  as  jeromptly  as 
sue:h  e:rite;ria  are;  verifieel  leer  ap])lie;ants 
generally.  In  the;  e:ase;  e)f  an  ineliviehial 
with  re;spe;e;t  to  whom  a  temjeeerary 
immigralieen  status  was  verifieel  at 
a])])lie:atie)n  anel  with  re;.spe;e:t  te)  whe)m 
the;  age;ne;y  is  re-verifying  .satisfaedory 
.status,  re;gulatie)ns  at  §435.91 1(c)  in  the; 
Meelie:aiel  eligibility  final  rule;  similarly 
reiejuii'e;  that  benefits  he;  furnisheel  elnring 
the;  re;ase)nahle;  opjiortunity  perieeel 
affe)rele;el  nneler  §  435.958(g).  We  ne)te; 
that  in  the;  e:ase  e)f  a  reaseenahle; 
e)ppe)rtunity  ])e;rie)el  triggereel  he;e:ause; 
the;  applie;ant  is  nnahle  te)  pre)viele;  an 
SSN.  re;sulting  in  the;  .state's  inability  te) 
initiate;  e;le;e;tre)nie:  ve;rifie:atie)n  e)f 
entizenship  with  SSA.  state;.s  mu.st 
e:e)mply  with  the;  re;gulatie)ns  at 
§435.t)l(),  relating  te)  assisting 
ineliviehials  with  eehtaining  ;mel  verifying 
.SSNs.  We;  alse)  note;  that  we;  are;  meiking 
a  te;e;hnie;al  e;e)iTe;e;tie)n  te)  §435.91()(g)  te) 
])ut  hae:k  the;  re;fe;re;ne:e;  te)  the;  ve;rifie;atie)n 
e)f  SSNs  with  SSA.  whiedi  was 
inaelvertently  eleleteel  in  the;  Me;elie;aiel 
eligibility  final  rule. 

\\h',  propo.se;  a  exenforming  ame;nelme;nt 
te)  § 435.5)1  l(e:)  e)f1he;  final  Me;elie:aiel 
eligibility  final  rule;  to  clarify  that  the 
reasonable;  e)])j)ortunity  perioel 
e;ne:e)mpa.s.se;s  all  a.spt;cts  e)f  the  pre)e;e;s.s 
te)  verify  e:itize;nship  immigration  status, 
ineduding  ne)t  e)nly  time;  fe)r  an 
ineliviehial  te)  proviele;  ele)cume;ntatie)n 
hut  alse)  time;  fe)r  the  agene;y  to  re;.se)lve; 
ine:e)nsiste;ncie;.s  or  concluele;  the; 
e;le;e:tre)nie:  ve;rifie:atie)n  pre)e:e;s.s.  This 
j)re)pe).se;el  rulemaking  alse)  re;])lae;e;s  the 
e:re).ss  referenex;  in  §  435.91  l(e;)  e)f  the; 
Meeliexiiel  eligibility  final  rule;  te)  the; 
.statute)ry  ])re)vi.sie)ns  ge)ve;rning  the; 
re;ase)nahle  eeppeertunity  jierieiel  with  a 
e:re)ss  ix;fe;re;nex;  te)  §  435.958(g),  as 
pre)pe)se;el  in  this  rule;making. 

The;  pre)])e)se;el  rule;  .se;e;k,s  te)  halanex; 
ineliviehials'  ability  to  aex.ess  exiverage  in 
a  timely  manner  anel  states' 
iielministrative  inte;re;.sts  in  neit  being 
re;e|uire;el  te)  take;  .ste]).s  to  e;nre)ll  .se)me;one; 
in  the;  ])re)grani  immeeliately  whe;ne;ve;r 
e;le;e;tre)nic  verifiexition  is  ne)t 
aexx)mpli.she;el  in  re;al  time,  if 
inex)n.siste;ne:ie;s  exin  be;  resolveel  epiie.kly. 
We;  ne)te;  that  seed  ion  1137(el)(4)  of  the; 
Aed  seems  to  reeiuire  a  re;a.sonable; 
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()pj)()rlunity  jKaiod  only  in  eases  where 
tlie  individual  has  either  not  j)rovid(!d 
doeninentation  or  where  veriiK;ation 
with  DHS  has  faihul.  This  .seems  to 
indicate  that  states  have;  at  hiast  the 
o])tion  of  .some  reasonable  time  during 
which  they  can  attem])t  to  resolve 
inconsi.stencies  and  verify  immigration 
status  |)rior  to  providing  the  reasonable 
op])ortunity  ])eriod,  including  the 
provision  of  benefits.  Similarlv,  section 
15K)2(ee)(l)(n)(ii)  di.scusses  the 
reasonable  opportunity  period  only 
once  an  inconsistency  in  verification 
cannot  he  re.solved,  which  is  consistent 
with  the  projiosed  policy.  \Vv.  also  are 
considering  a  policy — either  instead  of 
or  in  addition  to  the  ])olicy  described 
above — under  which  the  reasonable 
opportunity  period,  including  provision 
of  l)enefits  during  such  period,  would  he 
triggered  if  the  agency  cannot  resolve 
any  inconsistencies  with  the  electronic 
match  with  SSA  or  DHS  within  a 
specified  number  of  business  days.  VVe 
seek  comments  on  both  approaches. 

We  pro])o.se  to  aj)])ly  the  same 
reasonable  opportunity  period  of  90 
days  that  is  retiuired  under  .section 
in()2(ee]  of  the  Act,  and  which  also  is 
r(uiuir(;d  for  Exchanges,  to  all 
citizenship  verification  procculures, 
whether  conducted  in  ac;cordance  with 
§43.'5.n4n,  .section  in()2(ee)  of  the  Act,  or 
§4.3.'5.4()7.  We  are  also  proposing  this 
.same  9()-day  timeframe  to  verifying  an 
individual’s  satisfactory  immigration 
.status  in  accordance  with  t?43.'5.h49. 
<^43.'i.4{)(i  or  section  1137(d)  of  the  Act. 
'I’liis  will  provide  for  consistency  and 
ease  of  administration  and  coordination 
h(!tween  insurance  affordability 
jjrograms  and  better  understanding  hv 
the  public. 

Proposed  §  43.'}.9.'i(i{g)(l )  e.stahlishes 
the  basic  requirement  to  jjrovide  a 
reasonable  opjjortunity  to  individuals  to 
verify  citizenship  or  immigration  status 
as  well  as  notice  of  such  opportunity. 

We  propose  in  ])aragraj)h  (g)(2)  that  the 
reasonable  op})ortunity  period  extends 
no  days  from  the  date  on  which  such 
notice  is  received  by  the  individual.  We 
are  proposing  to  define  the  date  the 
individual  receives  the  notice  to  mean 

days  after  the  date  on  the  notice, 
unle.ss  the  individual  shows  that  he  or 
she  did  not  receive  the  notice  within  the 
.l-day  period,  consistent  with  the 
])roposed  revision  to  §431.231  (relating 
to  receipt  of  notice  of  an  individual’s 
right  to  appeal).  We  also  jjropose  (1)  to 
codify  current  policy,  outlined  in 
])revious  CIMS  guidance  (SHO-()t)-()l(i, 
SMD  08-012),  to  ])ermit  .states  to  extend 
the  reasonable  ojjjjortunity  j)eriod  if  tlu; 
agency  needs  more  time  to  comjjlete  the 
verification  process,  or  the  individual 
recpiests  more  time  and  is  acting  in  good 


faith  to  obtain  the  neces.sary 
documentation;  and  (2)  to  permit  states 
to  begin  furnishing  benefits  during  the 
reasonable  o|)portunity  period  as  early 
as  the  later  of  the  date  of  ap])lication  or 
declaration  of  .status:  however,  the  90- 
day  period  provided  to  the  individual  to 
furnish  neces.sary  evidence  must  always 
be  counted  from  the  date  notice  of  the 
reasonabh!  o|)portunity  |)eriod  is 
receix'ed. 

As  noted,  during  the  reasonable 
oj)portunity  period,  if  electronic 
verification  direc:tly  with  SSA  or  DHS  is 
not  successful,  the  agency  must  first 
utilize  other  available  data  sources  (for 
example,  a  data  match  with  vital 
statistic  records  of  birth  or  the  Office  of 
Refugee  Resettlement  telephone  line)  to 
verify  citizenshij)  or  immigration  status, 
in  accordance  with  §43.'5.9.52(c)(2)(ii). 
])rior  to  seeking  additional  information 
or  documentation  from  an  individual.  If 
citizen.shi])  or  immigration  status  has 
not  been  verified  through  efforts  by  the 
agenev  and  satisfactory  documentation 
has  not  been  provided  by  the  individual 
by  the  end  of  the  reasonable  opportunity 
period,  the  agency  mu.st  take  action  to 
t(!rminate  bcaiefits.  I'lie  agency  mu.st 
])rovide  timely  notice  and  fair  hearing 
rights  in  accordance  with  j)art  431 
subpart  E,  exce])t  we  are  pro})osing  that 
the  provisions  at  §431.230  and 
§431.231  relating  to  maintaining  and 
rein.stating  .services  may  he  ap])lied  at 
state  option.  We  believe  making  the.se 
])rovi.sion.s  applicable  at  state  option  is 
legally  permissible  under  section 
19()2(a)(3)  of  the  Act.  as  well  as  relevant 
case  law  on  the  j)rocedural  rights 
associated  with  denials  or  terminations. 
Thus,  once  the  individual  has  been 
provided  benefits  during  a  reasonable 
opportunity,  the  state  may  consider  the 
individual  to  be  a  beneficiarv,  eligible 
for  continued  benefits  pending  the 
outcome  of  an  appeal  denying 
eligibility.  On  the  other  hand, 
individuals  jirovided  Ixmefits  during  a 
reasonable  op])ortunity  jieriod  have  not 
actually  beem  determined  eligible  for 
Medicaid,  as  their  citizenship  or 
immigration  .status  has  not  been 
e.stablished.  Therefore,  once  the 
reasonable  opportunity  |)eriod  is  over, 
we  believe  tin;  .state  can  treat  such 
individuals  the  same  as  tho.se  denied 
eligibility  for  any  other  rea.son,  which 
are  not  eligible  for  benefits  ptmding  the 
outcome  of  a  fair  hearing.  Further,  the 
availability  of  the  reasonable 
opportunity  period,  and  the  fact  that  an 
otherwise  eligible  individual  is 
j)rovided  eligibility  during  such  period, 
reduces  risk  of  error  that  eligible 
individuals  will  be  denied  or  delayed 
benefits,  as  well  as  the  probable  value 


of  additional  j)rocedural  safeguards  of 
maintaining  services  iJending  the 
outcome  t)f  a  fair  hearing.  Thus,  once  a 
.state  has  (a)  already  attenqjted  to  re.solve 
discrepancies  associated  with 
verification,  (b)  turned  to  other 
electronic  ilata  .sources  if  verification 
with  DHS  or  SSA  is  unsuccessful,  (c) 
offered  an  op])ortunity  for  the 
individual  to  re.solve  discrepancies  or 
provide  alternative  documentation  of 
status,  including  (d)  during  a  reasonable 
opportunity  period  during  which 
benefits  are  furnished  as  long  as  tin; 
individual  meets  all  other  eligibility 
criteria,  the  state  may  legitimately 
conclude  that  the  marginal  value  of 
providing  continued  benefits  to  the 
indiviilual  pending  appeal  does  not 
outweigh  the  cost  to  the  .state  a.ssociated 
with  maintaining  services  and 
rein.stating  services  ndroactive  to  the 
date  or  termination  if  the  individual 
should  prevail  on  his  or  her  a])])eal. 

We  note  that  the  requirement  to 
])rovide  a  reasonable  opportunity  peuiod 
for  catizens  and  nationals  under 
CHIRRA  took  effect  on  July  1,  20()(i. 
however  our  propo.sal  to  define  the 
length  of  such  period — other  than  tho.sc; 
done  through  the  j)roce.ss  descaibed  in 
section  19()2(ee)  of  the  Act,  for  which 
the  ‘)()-day  timeframe  also  went  into 
effect  in  January  1,  2010  with  the 
pas.sage  of  (IHIPRA — will  take  effect  in 
January  2014. 

Finally,  we  propose  to  amend 
§43.').  1008  to  reflect  the  .statutory 
requirement  that  states  are  entitled  to 
receive  federal  financial  |)articipation 
(FFP)  for  bemdits  provided  to 
individuals  dec;laring  IJ.S.  citizenship  or 
satisfactory  immigration  status  during 
the  reasonable  opportunity  period, 
regardless  of  whether  eligibility 
ultimately  is  approved  for  such  period. 

c.  Changes  to  and  Clarification  of 
Current  Policy  (§43.'). 3,  §43.'). 400,  and 
§43.'). 407) 

Section  211  of  CHIPRA  also  made 
.several  technical  corrections  and 
amendnumts  to  section  1903(x)  of  the 
Act.  On  Decembc!!'  28.  200t),  CMS  issued 
a  state  Health  Official  Letter,  SHO  #;  05)- 
010,  providing  giudance  regarding 
section  211  of  CHIPRA  [http:// 
www'.cius.gov/smdl/downloads/ 

SnOJ  22tt(nk:om;ct(Hi.pdf).  We  propo.se 
to  codify  key  aspcccts  of  that  guidance  in 
this  rulemaking,  as  described  below. 
These;  ])roposed  changes  clarify  current 
policy  and  will  not  significantly  im])act 
current  state  programs. 
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(i)  Exemption  From  (atizenship 
Verification  Requirement  for  Deinned 
Newborns  (§435.40(1,  §457.380) 

S(!ction  211(1)){3)  ofClHU’RA  amends 
section  10()3(x)  of  the  Act  to  exempt 
from  the  citizenship  verification 
nujuirement  children  eligible  for 
Medicaid  under  1002(e)(4)  of  the  Act 
and  §435.117  Inscause  their  mothers  are 
covered  for  the  child's  birth  nnd(!r 
Medicaid.  Such  children  (often  referred 
to  as  “deemed  newhorns”)  an;  not 
riKjuinul  to  document  or  verify 
citizenship  at  birth  or  at  any  suhscuiuent 
determination  or  redetermination  of 
eligibility,  including  after  a  break  in 
coverage.  As  allowed  by  section 
1003(x)(2)(Ii;)  of  the  Act,  under 
435.4(Mi(a)(l)(iv)(E).  we  propo.se  that 
information  from  the  .state's  sejiarate 
CHIP  as  well  as  information  from 
another  state  that  the  individual  was 
deemed  eligible  as  a  newborn  under 
either  Medicaid  or  (]HIP  in  that  state 
akso  serves  to  exempt  the  individual 
from  the  reciuirement  to  document 
citizenship.  This  ])olicy  .satisfies  the 
intent  of  section  211(hj(3)  ofCHIPRA 
that  evidence  ofdecuned  newborn 
eligibility  for  Medicaid  is  sufficient 
(ividence  of  citizenship.  Under  section 
lfi()3(x)(5)  of  the  Act.  proposful 
§435.4()(i(a)(l)(iv)(E)  applies  (uiually  to 
children  horn  to  non-citizen  mothers 
cov(!red  only  for  labor  and  deliverv  or 
other  emergency  servic(!s.  \V(!  pro])ose  at 
§457.380  also  to  apply  this  (!X(!m])tion 
to  (3  IIP  ha.s(;d  on  the  authority  given  the 
Secretary  under  section  10()3(x)(2)(E)  of 
the  Act  (as  incorporated  in  (]HIP  under 
.section  2105(c)(9))  to  spcuniy  the  ha.ses 
und(!r  which  satisfactory  documentary 
evidence  of  citizenshij)  or  nationality 
j)reviously  has  been  j)re.sented. 

(ii)  Types  of  Acce|)tahle  Documentary 
Evidence  of  (atizen.ship  and  Identitv 
(§435.407) 

The  current  regulations  implementing 
section  l!t03(x)  of  the  Act,  as  in  effect 
prior  to  CHIPRA  wen;  designed  to 
reduce  Medicaid  co.sts  and  ])revent 
coverage  of  individuals  who  W(!re  in  llu; 
country  illegally  (72  FR  38088  through 
38089).  A  report  by  the  (Government 
Accountability  Office  (UAO)  indicates 
that  state  (ix|)(!rience  since  the 
regulations  were  published  has 
demonstrated  that  very  few 
undocumented  individuals  applv  for 
M(;dicaid  or  fal.sely  claim  IJ.S. 
citizenshi])  ()um!  2007.  (GA()-07-889). 
Th(!  report  and  other  re|)ort.s  from 
government  and  non-profit 
organizations  and  on  .state  exj)eriences 
confirms,  that,  as  implemented,  the 
current  regulations  have  nisulted  in  an 
increa.se  in  administrative  costs  as  well 


as  in  large  numbers  of  eligible  citizens. 
esj)ecially  children,  h{;ing 
inappropriatcdy  denied  coverage,  or 
their  enrollment  in  Medicaid  (hdayed. 

In  light  of  tluise  findings,  we  are 
pro|)osing  to  modify  the  regulations 
governing  the  verification  of  citizenship 
and  idmitity  under  .section  1903(x)  of 
the  Act  in  the  event  citizensliip  cannot 
he  verified  through  the  federal  data 
services  huh  or  au  electronic  data  match 
directly  with  SSA.  by  eliminating  non- 
statutory  recpiirements  in  the  curnmt 
n!gulations  that  increase  admini.strative 
burden  and  cnuite  unnecessary  harriers 
to  successful  documentation,  without 
comi)romising  program  integrity. 

We  are  eliminating  the  4-tier  .structure 
in  the  current  regidation  and  in.stead 
])ropo.se  an  apj)roach  that  is  consistent 
with  section  19()3(x)  of  the  Act,  which 
establishes  2  tiers  of  documents:  (1) 
Tho.se  that  j)rovide  evidence  of 
citizenship:  and  (2)  those  that  provide 
evichmce  of  citizenship  hut  nujuire  an 
additional  identity  document. 

In  §435.4()()  of  ihe  current 
regidations,  we  propose  to: 

•  Revi.s(;  the  introductory  |)aragra])h 
(a)  to  r(!place  the  i)hras(;  “residents  of 
tin;  llnit(!d  States"  with  “individuals”  to 
clarify  that  §435.40()(a)  pertains  to  an 
individual’s  eligihilitv  hascul  on 
citiztmship  or  non-citizen  status,  not 
residency  (standards  nigarding  state 
residency  an*  at  §435.403); 

•  Revi.se  |)aragraphs  (a)(l)(i)  and  (ii) 
to  replace  the  refensncc!  to  .section  1137 
of  the  Act  with  a  cross  reference  to 
§435.95(i(a).  as  pro])os(!d  in  this 
rulemaking. 

•  Add  a  new  paragraph  (a)(3)  to 
revise  who  is  ])ermitted  to  make  the 
declaration  of  citizenshij)  or 
immigration  .status  recjuired  under 
section  1137  of  the  Act  to  include:  the 
individual,  or  an  adult  member  of  the 
individual’s  family  or  household:  an 
authorized  rej)resentative;  and,  if  the 
a])j)li{;ant  is  a  minor  or  inca|)acitated, 
someone  acting  re.sj)on.sihly  for  the 
a|)|)licant.  The  ])ro])osed  revisions  aim 
to  align  with  the  regulation  at  §435.907 
of  the  Metlicaid  eligibility  final  rule 
regarding  who  is  |)ermitted  to  submit  an 
a|)|)lication  on  behalf  of  another 
individual.  Under  ])ro])osed 
§435.4()()(a)(3),  in  order  for  another 
])erson  to  declare  citizenshij)  or 
immigration  status  on  behalf  of  the 
aj)j)licant,  the  j)er.son  must  atte.st  to 
having  a  reasonable  basis  for  making 
such  declaration,  such  as  j)er.sonal 
knowledge  that  the  individual  is  a 
citizen  or  national  or  in  .satisfactory 
immigration  status. 

•  Delete  the  word  “recij)ients”  from 
j)aragraj)h  (a)(l)(iii)  to  reflect  the  j)olicy, 
discu.ssed  above,  that  verification  of 


citizenshij)  is  a  one-time  activity  and 
therefore  only  aj)j)lie.s  to  fir.st  time 
aj)j)licant.s. 

•  Delete  j)aragraj)h  (a)(l)(iv)  and 
redesignate  j)aragraj)h  (a)(l)(v)  at 
(a)(l)(iv)  hecan.se  we  have  moved  the 
nujuirement  to  document  the 
verification  of  citizenshij)  in  the 
individuals  file  to  §435.95(1.  and  as 
noted  exi.sting  regulations  j)rovifle  that 
re-verification  of  citizenshij)  at  regular 
renewals  is  not  needed. 

In  §435.407(1')  of  the  revi.sed 
regulations,  we  j)roj)ose  to  remove  the 
nujuirement  that  individuals  must 
j)rovide  an  original  coj)y  of  documents, 
and  rej)lace  it  with  a  requirement  that 
states  accej)t  j)hotocoj)ies,  facsimiles, 
.scanned  or  other  coj)ies  of  documents, 
unle.ss  information  on  the  coj)y  is 
inconsi.stent  with  information  available 
to  the  agency,  or  the  agency  otherwise 
has  reason  to  (juestion  the  validity  of  the 
information  on  the  document.  Originals 
are  not  required  under  the  statute,  have 
not  been  shown  to  enhance  j)rogram 
integritv,  undermine  j)otential  fora  real¬ 
time  online  user  exj)erience  involving 
electronic  suhmi.ssion  of  documents  as 
well  as  suhmi.ssion  of  c()nq)lete 
aj)j)lications  hy  mail,  and  lead  to 
inc:rea.sed  administrative  costs  since 
.states  must  return  the  originals.  We  also 
j)roj)ose  to  eliminate  the  nujuirement 
that  record.s — such  as  medical,  school  or 
religious  record.s — containing 
information  regarding  an  individual’s 
j)lace  of  birth  he  created  within  a  certain 
j)eriod  of  time  before  the  date  of 
aj)j)lication,  and  to  j)erinit  states  to 
maintain  a  record  (including  an 
electronic  record)  of  a  .sut:cessful 
verification  in  lieu  of  maintaining  j)aj)er 
coj)ie.s  of  j)roof  of  citizenshij),  consistent 
with  section  1943  of  the  Ac:t  and  sec:tion 
1413  of  the  Affordable  (ktre  Act.  These, 
and  other  j)roj)osed  revisions  to  .simj)lifv 
the  exi.sting  regulations  in  accordance 
with  Executive  Order  135()3’s  call  for 
streamlining  and  uj)dating  regulations 
to  reduce  admini.strative  burden  on 
.states  and  consumers,  in  order  of 
j)aragraj)h  letter,  are  as  follows. 

In  j)aragraj)hs  (a)  through  (e)  of 
§435.407,  we  remove  all  references  in 
§435.407  to  forms  and  form  nnmhers 
and  who  can  issue  certain  forms,  all  of 
which  are  subject  to  change,  for 
examj)le,  the  Immigration  and 
Naturalization  Servic:es  (INS)  is  now 
j)art  of  the  Dej)artment  of  Homeland 
Security  (DHS),  and  such  information  is 
not  relevant  to  the  j)rohative  value  of  the 
documents  as  evidence  of  citizenshij); 
delete  from  the  li.st  of  accej)tahle 
documents  j)assj)ort.s  i.ssued  through 
1980  that  may  have  included  several 
members  of  the  family,  as  such  j)assj)ort 
has  not  been  issued  for  over  30  years; 
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delete  repetitive,  extraneous  or  oljsolete 
language,  including  reference  to 
individuals  horn  in  (hiain  on  or  after 
A])ril  10,  1800  since  that  would 
encompass  evtn'vone  at  this  time,  and 
the  (hdayed  effective  date  for  reliance  on 
Fnhanced  Driver’s  Licenses,  which 
.some  stales  have  hegun  to  issue,  and 
refercmces  to  tribal  documents  in 
|)aragraphs  (h),  (d)  and  (e)  which  will  lx? 
encomjjassed  under  a  new  paragraph 
(a)(.'j),  discussed  helow. 

In  S43.'i.4()7(a)  we  also  proi)ose 
revisions  to  the  list  of  documents  that 
can  he  used  to  prove  citizenship 
without  separate  ])roof  of  identity  to 
add: 

•  At  paragraph  (a)(1),  a  II..S.  I’assport 
(lard,  which  is  issued  to  IJ.S.  citizens  for 
travel  across  land  or  sea  hordcu’s  to 
(lanada.  Mexico,  the  (larihhean,  and 
Bermuda,  and  delete  language 
discussing  certain  passj)orts  issued 
through  1080  since  such  pa.ssjmrts  have 
not  heen  issued  for  over  .30  years;  and 

•  At  paragraph  (a)(.3)(i),  add 
documents  i.ssued  hy  a  federally- 
recognized  Indian  trihe  showing 
memhership,  enrollment  or  affiliation 
with  such  trihe  to  the  li.st  of  primary 
(ividence  of  citizenshi])  and  identity,  as 
nuiuired  under  the  amendments  to 
sectionl003(x)  of  the  Act  made  hy 
.section  211  of  CHIPRA  (effective  )uly  1, 
2000,  as  if  included  in  the  Deficit 
Reduction  Act  of  200.3)  and  consistent 
with  the  ])olicv  set  forth  in  the 
Dec:emher  28.  '2000  SI  lO  Letter  (SHO 
#0t)-010).  We  pro])ose  at 
§43.3.407(a)(.3)(ii)  that  such  documents 
incliuhi,  hut  are  not  limited  to,  those 
identified  in  .SHO  #00-010.  We  note 
that  this  li.st  is  not  exclusive  of  other 
tribal  documents  and,  as  tribes  are 
individual  independent  governments 
which  may  not  have  uniform  methods 
of  doc:umenting  memhership. 
enrollment,  or  affiliation  with  a 
l)articular  trihe,  we  encourage  states  to 
work  with  tribes  loi;ated  within  their 
borders  to  identify  additional 
documents  used  hy  those  tribes  to 
establish  tribal  memhership. 

.Section  1003(x)(.3)(B)(v)(II)  of  the  Act 
directs  the  .Secretary,  after  consultation 
with  tlu!  tribes,  to  determine  the 
documentation  necessary  for  federally 
recognized  Indian  tribes  located  within 
states  having  an  international  border 
and  whose  members  include 
individuals  who  are  not  II. .S.  c:itizens. 
Under  .section  402  of  PRWORA.  8  IJ.S.C. 
1012,  individuals  who  can  demonstrate 
that  they  are  memhers  of  an  Indian 
Trihe,  as  defined  in  2.3  IL.S.C.  4.30h(e), 
and  are  not  citizens,  are  eligible  for 
Medicaid  without  being  subject  to  the  .3- 
year  waiting  period.  .Section  402  of 
PRWORA  does  not  di.stingui.sh  between 


cross-border  and  intra-horder  tribes. 
Accordingly,  we  propose  in 
S4.3.3.407(a)(.3)  to  permit  individuals 
who  declare  thev  are  citizens  and  also 
members  of  an  Indian  trihe;  to  r(;lv  on 
the  same  tribal  documents  discu.ssed 
above;,  re;g;irelle;ss  e)f  whe;the;r  the  trihe;  is 
le)e;ate;el  in  a  state;  with  an  inte;rnational 
he)rele;r.  In  making  this  pre)pe)sal,  we 
have;  engageel  in  the;  e:e)n.sultatie)n 
elise:u.sse;el  ahewe;  hut  invite  further 
e:e)nune;nt  een  this  pre)j)e)s;d. 

We;  re;e)rganize  the  list  e)f  ele)e:ume;nt.s 
in  e:eirre;nt  paragraph  (h)  anel  e:e)nsolidate 
anel  stre;amline  the;  re;geilatie)n  te;xt 
e:urre;ntly  at  §  43.3.407(e;)  anel  (el)  in  the 
re;vi.se;el  i)aragraph  (h).  We  propo.se  that 
re;vise;el  paragraph  (h)  weeidel  re;fle;e:t  all 
eloe;ume;nt.s  that  may  he  u.seel,  alemg  with 
preeof  e)f  ielentity,  to  ve;rify  citizenship 
anel  we;  eliminate;  the;  tiereel  levels  of 
ele)e:ument.s  in  the  e:urre;nt  re;gidatie)n.s. 
We;  al.se)  eliminate  the  reeejuirement  that, 
te)  rely  e)n  a  ele)e:ume;nt  listeel  in 
])aragraj)h  (h),  <m  applie;ant  must  first 
.she)w  that  ne)  eloe:ume;nt  listeel  in 
paragraj)h  (a)  is  available.  Other  change;.s 
to  panigra])!)  (h)  are;  as  fe)lle)ws: 

We;  aelel  a  ne;w  paragraj)h  (h)(2)  te) 
me)ve;  e;urrent  liinguage  in  (h)(1)  tluit 
statees  may  use  a  e;re).s.s  mate;h  with  a  state 
vital  statist ie;.s  age;ne;v  te)  ele)e;ument  a 
birth  re;e:e)rel.  Re;fe;re;ne:e;  te)  e)rigiu;d 
ele)e:ume;nt.s  in  piiragniph  (h)(8)  akse)  is 
re;me)ve;el.  as  is  the;  re;e|eiire;me;nt  in 
re;ele;,signate;el  paragra])h  (h)(13)  that  a 
he).sj)ital  re;e:e)rel  e)f  birth  he;  e)n  he).s])ital 
letterhe;ael,  as  e;le;e:tre)nie:  heespital  re;e;e)rels 
may  ne)t  e:e)ntain  le;tterhe;ael.  In 
re;ele;signateel  ])aragraph  (h)(1.3),  we 
eliminate;  the;  “e:autie)n”  re;gareling 
“(iue;.stie)nahle  e;ase;.s”  as  sue:h  e;a.se;.s  will 
ne)W  he;  aelelresseel  in  revi.sed  paragraph 
(f).  eliscu.sseel  ahe)ve,  as  well  as  the 
re;ejuirement  that  the;  religious  re;e:e)rel 
has  to  show  the  applie:ant’.s  elate  of  the 
birth  or  age;  at  the  time  the  ree:ord  was 
inaele,  .sine;e  this  ele;tail  is  not  re;e|uired 
fe)r  other  ace:e;ptahle  ele)e;ument.s.  We; 
re;vi.se  reelesignateel  paragraph  (h)(l())  to 
re;me)ve  the  re;ejuire;me;nt  that  a  .se:he)e)l 
re;e:orel  he;  an  “e;arly”  re;e:ord,  anel  e:e)nlain 
the;  elate;  e)f  aelmi.ssieen  te)  the;  .se:hoe)l,  elate; 
e)f  birth,  anel  names  e)f  parent’s  anel 
plae;e;s  e)f  the  parent’s  births.  A  seihoeel 
re;e;orel  ne;eel  eenly  e:e)ntain  informatie)n  e)f 
])lae:e  e)f  II.S.  birth.  We;  remeeve;  freem 
re;ele;signate;el  j)aragra])h  (h)(17)  tlu; 
re;e|uire;me;nt  that  a  e;e;n.sus  re;e;e)rel  must 
.she)w  the  applie:ant’s  age;.  .Se;e:tie)U 
43.3.4()7(el)(2)(v)  of  the;  e:urre;nt 
re;gulations  is  ele;le;te;el  he;e:au.se  a 
statement  .signe;el  hy  a  phv.sie:ian  or 
mielwife;  who  was  in  atte;nelane:e;  at  the; 
time;  e)f  the  birth  woulel  he;  e;ne:e)mpa.sse;el 
unele;r  the  ne;w  ])re)pe).se;el  j)aragraj)h 
(h)(18)  ele;.se:rihe;el  heleew,  which  weeuld 
alle)w  fe)r  signeel  stiitements  or  affielavits. 


New  paragraph  (h)(18)  replae:e;s 
e:urre;nt  paragraphs  (el)(2)(v)  anel  (el)(.3)  te) 
simplify  the;  reeiuirements  gove;rning  use 
e)f  affielavits  te)  ele)e;ume;nt  citizenshij). 
Unele;r  pre)|)e).se;el  paragraj)!)  (h)(18),  an 
inelivielual  whe)  ele)e;s  ne)t  have;  eene  of  the; 
ele)e;ume;nt.s  listeel  in  paragraph  (a)  eer 
paragraphs  (h)(1)  threeugh  (17)  may 
submit  an  affielavit.  e;e)ntaining  the; 
inelivielual’s  name,  elate  e)f  birth,  anel 
plae:e  e)f  IJ..S.  birth  hy  .some;e)ne  whe)  e;an 
re;a.se)nahly  attest  to  the  inelivielual’s 
e:itize;nshij).  Other  re;strie:tie)n.s  e)n  the 
use  of  affielavits,  sue;h  as  there  neeeling 
te)  he;  twe)  affielavits  signeel  hv  twe) 
inelivieluals  who  have  personal 
kneewleelge;  e)f  the  inelivielual’s  birth,  anel 
that  inelivielual  signing  the  affielavit 
mu.st  prove;  their  citizenship,  are; 
eliminateel  as  cre;ating  unnee;e;s.sarv 
heirriers  te)  e;nre)llment  fe)r  eligible 
applic:ants  anel  ne)t  reejuireel  unele;r  the 
statute.  He)we;ve;r.  we  seek  e:e)mme;nt  e)n 
whether  twe)  rather  than  e)ne  eiffielavit  is 
warranteel.  We;  are;  maintaining  the; 
e;urre;nt  pe)lie:y  that  the  affielavit  ele)e;.s  not 
ne;eel  to  he;  notarizeel. 

.Se;e;tie)n  43.3.4()7(e;).  relating  te) 
ele)e;umentatie)n  e)f  ielentity,  is 
re;ele;.signate;el  at  |)aragraph  (e:).  We; 
])re)pe).se;  language;  in  paragraph  (e:)(1) 
that  the;  ele)c:ume;nts  te)  pre)ve  ielentity 
mu.st  e:e)ntain  a  ])he)te)graph  e)re)the;r 
iele;ntifying  infeermatieen  inclueling,  hut 
ne)t  limite;el  te),  name;,  age,  .sex.  rae:e;. 
height,  weight.  e;ye  e;e)le)r.  e)r  aelelress. 
With  this  statement  we;  are;  ele;le;ting  all 
re;fe;re;ne:e;.s  e;urre;ntly  in  4?  43.3.407(e:)  that 
.spe;e:ifie;  ele)e:ument.s  mu.st  ine;luele;  this 
information.  We;  clarify  at  re;ele;signate;el 
(e:)(l)(i)  that  a  elriver’s  lie:en.se;  i.ssueel  hy 
a  Oanaelian  ge)ve;rnme;nt  autheerity  is  ne)t 
a  .sati.sfae:te)rv  ele)e:ument  for  ])re)ving 
ielentity  in  the  IJ..S.  We  alse)  elelete;  the 
e:urre;nt  language  relateel  te)  tribal 
eloe:ument.s.  whie.h  now  .ser\'e  as 
acceptable  evielence  of  citizenship 
under  paragraph  (a)(.3).  Use  of  meelie;al 
anel  school  re;e:e)rel.s  to  establish  a  e:hiler.s 
ielentity  is  move;el  te)  paragraph  (e;)(2), 
where;  we  alse)  pre)pe).se;  te)  e:hange  the;  age 
limit  applie;ahle  te)  use  of  .sue:h  re;e:e)rel.s 
from  uneler  age  18  te)  age  19  te)  align  the 
age;  limit  u.seel  in  ("MIB,  anel  to  remove; 
the  re;ejuire;me;nt  on  .state;.s  to 
inelepenelently  ve;rifv  sue:h  re;e;e)rel.s.  In 
re;ele;.signate;el  paragraph  (e;)(3),  we; 
|)re)pe)se;  to  re;elue:e  the;  numher  of 
e;e)rre)he)rating  ele)e:ume;nt.s  freem  thre;e;  (in 
e;xi.sting  piiragra])h  (e;)(.3))  to  2.  anel 
re;ejuire;  .states  te)  ae;e:ej)t  them  if 
])re;.se;nte;el  hy  an  apj)lie;ant  haseel  on  the; 
autheerity  of  .se;ctie)n  19()3(x)(3)(B)(vi)  e)f 
the;  Ae;t  lor  the;  .Secretary  te)  pre.scrihe; 
e)the;r  ele)e:ume;nt.s  lor  verifying 
e;itizenship  anel  iele;ntity.  We  stre;amline 
the  language  in  re;ele.signate;el  peiragraph 
(e;)(4).  relating  to  the;  permi.ssihility  e)f 
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.states'  relying  on  a  finding  of  identity  by 
another  fechnal  or  .state  agency,  and  add 
a  new  paragraph  (c)(.‘j)  to  permit 
ndiance  on  a  finding  of  identity  from  an 
Kxpress  l.ane  agency,  as  defined  in 
section  l‘)()2(e)(18){F)  of  the  Act. 
regardless  of  whether  or  not  the  .state 
otherwise  has  exercised  the  option 
under  section  l‘)()2(e)(18)  of  tlie  Act  to 
ndy  on  any  findings  of  such  agent:y  in 
determining  Nhulicaid  eligihilitv.  We 
also  propose  to  remove  the  .sentence 
n!(|uiring  the  Medicaid  agency  to  assun; 
the  accairacv  of  the  identity 
determinations  since  this  jjroyision 
allows  the  Medicaid  agency  to  rely  on 
the  findings  of  another  state;  agency.  We 
al.so  consolidate  at  redesignated 
paragraph  (c)((i).  the  ])ermissihle  use  of 
affidavits  to  establish  identity  in  the 
current  regulations  at  §  43.'j.4()7(f)  and 
(g)  to  a|)ply  more  broadly  to  anyone 
unable  to  produce  other  id(;ntity 
documentation.  j)rovided  that  the  affiant 
can  reasonably  attest  to  the  a])plicant's 
identity.  consist(;nt  with  oiir  proposal 
for  affidavits  demonstrating  citiz(;nship. 
Hecanse;  we  propo.se  to  move  the  curr(;nt 
content  of  paragraphs  (0  and  (g)  of 
exi.sting  4}  43.1.407  to  other  sections, 
current  §43.1.407(0  and  (g)  an;  d(;let(;d 
in  this  pro|)o.s(;d  rulemaking. 

To  fm'th(;r  (;xpand  tin;  options  states 
have  to  verify  citizenship,  we  add  a  n(;w 
paragraph  (d)  to  §43.1.407  to  i)(;rmit 
r(;liance  on  v(;rification  of  citizenship  by 
anoth(;r  state.  i)rovid(;d  such  v(;rification 
was  madi;  on  or  after  )uly  1. 2000.  when 
the  r(;(pnrem(;nt  to  v(;rifv  citizenshi|) 
under  s(;ction  1003(x)  ol  tin;  Act  went 
into  (;ffect. 

Hnilding  on  previous  policy  outlined 
in  the  lime  0.  2000  State  Medicaid 
Directors  better,  (00-012),  and  the  2007 
final  rule  regarding  Medicaid 
citizenship  documentation  re(iuiri;ments 
(72  FR  38002.  § 43.1.407(e)  (redesignated 
from  paragraph  (h)  of  tin;  current 
r(;gulations)  is  revised  to  clarify  that 
states  mu.st  provide  individuals  nei;ding 
assistanci;  in  obtaining  r(;(pured 
docmn(;ntation.  'I'he  langnagi;  in  the 
current  nignlation  at  §  43.1.407(h) 
provides  that  assistance  he  availahh;  to 
individuals  who  are  unable  to  .s(;cur(; 
do(:unn;ntation  due  to  “incapacity  of 
mind  or  body”  and  who  do  not  havi;  a 
nipresentative  of  their  own  to  provide 
the  lu;lj)  nei;di;d.  This  language;  is 
simplified  in  this  proposed  ruli;  at 
§43.1.407((;)  to  r(;fl(;ct  that  various  ly])es 
of  individuals  may  ne(;d  assistance  in 
obtaining  documentation  of  their 
citiz(;nship.  (;v(;n  if  not  “incapacitated” 
(for  exampU;.  disabled.  Iimit(;d  iMiglish 
proficient  and  hom(;less  individuals  and 
victims  of  natural  di.sast(;r).  This 
sim|)lification  also  remov(;s  the 
r(;(pur(;ment  that  someoni;  ni;eding 


assistance  to  first  dianonstrati;  that  they 
are  m(;ntally  or  physically 
incapacitatial.  Wi;  al.so  note  that,  dm;  to 
the  incr(;a.sed  use  of  ehulronic  data 
sourc(;s  to  verify  citizenship,  we 
anticipate  the  numhi;r  of  individuals 
ni;eding  assistance  in  obtaining 
documentation  to  lx;  minimal. 

As  discussed  above,  we  an;  revising 
§43.1.9.18  (f)  (redesignated  from 
paragraph  (i))  to  diri;ct  states  to  accept 
jihotocopies,  iacsimile,  scann(;d  or  othi;r 
copies  of  documents  to  the  same  ext(;nt 
as  original  documents.  (;xce])t  when  the 
documentation  is  inconsistent  with 
other  information  availahh;  to  the 
agency  or  the  agency  has  rea.son  to 
(luestion  the  validity  of  the  copy  or 
information  jirovided.  We  moved  the 
language  in  §43.1.9.1()  (i)(2)  to 
§43.1.9.1()(a)(3)  r(;lated  to  maintaining 
copies  of  documents  and  ri;vi.sed  it  to 
l)i;rmit  .states  to  maintain  a  rei:ord 
(including  an  electronic  record)  of 
vi;rifi(;d  citizenship  in  lieu  of  r(;taining 
paper  copi(;.s  in  tlu;  individual’s  ri;cord. 
VVe  |)ropo.se  to  di;let(;  |)aragraph  (i)(3) 
relat(;d  to  how  indiviiluals  can  submit 
( itiz(;nship  documentation  and  that 
states  must  not  r(;(iuir(;  an  individual  to 
apj)(;ar  in  p(;rson  h(;cause  it  is  r(;dundant 
with  language  in  §43.1.‘)07(a)  of  the 
final  eligibility  ruh;.  .Si;ction  43.1.9()7(a) 
allows  individuals  to  submit  all 
documents  that  an;  r(;(piir(;d  to  (;stahlish 
(;ligihility.  including  any  documents 
n(;c(;.ssary  for  V(;rification  of  (:itizi;nship, 
through  various  modalities,  including 
onlim;  or  by  mail.  We  al.so  propo.si;  to 
r(;movi;  thi;  languagi;  in  |)aragraph  (i)(4). 
r(;lal(;d  to  tlu;  integrity  of  documents 
pre.sent(;d.  because  it  is  du|)licative  of 
the  iirogram  integrity  n;(piiri;mi;nt,s  in 
Fart  4.1.1  or  this  title  governing  how 
Medicaid  ag(;ncies  deal  with  |)ossihli; 
incid(;nces  of  fraud.  Faragraph  (i)(8)  of 
tlu;  current  regulations  is  d(;l(;ted  as 
sujier.seded  by  tlu;  electronic 
verification  jirocesses  e.stahlished  under 
si;ction  211  of(]inFRA  and  through  tlu; 
data  services  huh  estahlislu;d  per 
.sections  1412  and  1413  of  tlu; 

Affordable  (]are  Act  and  d(;.scrihed  in 
§43.1.‘t4‘)  of  tlu;  final  eligibility  rule.  We 
proposi;  to  d(;l(;l(;  current  paragra])h  (j) 
of  §431.407  hiicausi;  41  CIFR  74.13  is  not 
r(;levant  to  the  retention  of  citizenshij) 
r(;cords.  l-'inally.  §431.407  (k)  is  deli;ted 
h(;caus(;  wi;  havi;  r(;vised  and  moved 
regulations  relating  to  the  r(;asonahle 
opportunity  i)(;riod  to  verify  citiz(;nship 
to  §431.5)10(g)  of  this  projuised  rule. 

f.  R(;(|uirenu;nt  To  Vi;rify  (litizenshi])  or 
Nationality  and  Immigration  .Status 
Appli(;d  to  (lllIF  (§ 417.320  and 
§417.380) 

.Section  21  l(c)(l )  of  CIIIFRA  amends 
section  2101(c)  of  the  Act  to  ext(;nd  the 


Mi;dicaid  re(]uirenu;nt  for  verifying 
citiz(;nshii)  to  .separate  (IHIF  programs. 
To  codify  this  r(;(juirenu;nt.  we  jiropose 
to  amend  §  417.320(h)  and  r(;designated 
])aragra])h  (d)  of  §417.380.  We  an;  al.so 
codifying  pnivious  guidance  published 
by  tlu;  l)e])artnu;nt  of  )u.stice  (02  FR 
()1344,  03  FR  41002),  tlu;  D(;partment  of 
H(;alth  and  Human  .Servic(;.s  (03  FR 
41018).  and  (ATS  (.SilO  lanuary  14, 

1998)  that  r(;(]uire,s  states  to  verify 
immigration  status  lor  any  fed(;ral 
juihlic  h(;nefil.  which  includes  ('.IIIF. 

\Ve  are  pro])osing  to  amend  §417.320 
(h)(0)  to  indicate  that  a  .stati;  cannot 
exclude  otlu;rwise  (;ligihl(;  individuals 
from  coverage  if  they  an;  IJ..S.  citiz(;n.s 
or  nationals,  or  ipialified  non-citizens  as 
long  as  they  have  been  verified  in 
accordance  with  §417.380. 

As  n;quired  by  ("HIFRA,  wi;  are 
proposing  to  amend  §417.320  to  remove 
the  o])tion  for  states  to  accejit  self- 
attestation  of  citizenship  to  e.stahlish 
eligibility  for  (8 IIF.  We  are  al.so 
])roposing  to  r(;vise  tlu;  individuals  who 
may  declare  citizen.ship  or  immigration 
status  in  tlu;  .same  manner  that  is  being 
])ropo.sed  for  Medicaid  at  §431.400. 

Wi;  propo.se  to  anu;nd  §  417.380(h)  to 
indicati;  that  (;xc(;pt  for  those 
populations  (;xempt  from  the 
citizenship  docunu;ntation  n;(iuin;ment 
under  Medicaid,  states  mu.st  follow  the 
rules  for  verifying  citizen.ship  and 
immigration  status  in  accordance  with 
§431.910,  including  providing  such 
riia.sonahle  o])|)ortunitv  pi;riod  in 
accordance  with  §  431.910(g).  This 
change  is  n(;ce.ssary  to  achieve 
alignm(;nl  hetwi;en  Medicaid,  (811F.  and 
tlu;  Fxchange. 

8.  Flimination  or  (8iang(;.s  to 
Unnecessarv  and  Ohsol(;te  Regulations 
(§§431.1  Kb  431.114,  431.201. 431.210. 
431.21 1 , 431.220,  431.223,  431.401 , 
431.110,  431.122,  431.909,  431.1004) 

In  r(;spon.se  to  the  Fr(;sident's 
dir(;ctive,  outlined  in  Executive  Order 
131()3.  that  agenci(;.s  .str(;amline  and 
sim])lify  federal  regulations,  we  jiropose 
to  revise  or  eliminate  various  current 
regulations,  in  whoh;  or  in  part,  as 
obsolete  or  no  longer  ap|)licahle.  The 
following  sections  an;  ])ropo.sed  for 
deletion  because  tlu;y  have  been 
rendi;r(;d  ohsoleti;  ilue  to  the  expansion 
of  Mi;dicaid  coverage  under  tlu; 
Affordahle  Oare  Act  to  most  individuals 
at  or  h(;low  133  p(;rcent  FFb,  the  de- 
linkagi;  of  Medicaid  eligihilitv  from 
r(;cei|)t  of  AFDO,  the  n;i)lacem(;nt  of 
AFIX;  with  MA(;i-hased  financial 
methodologies  in  CY  2014,  or  the 
proposed  simjilification  of  multi])le 
(;ligihility  groims: 

•  §  431.  ]  1 3  (individuals  who  are 
ineligible  for  AFIXI  hecau.se  of 
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nujuirenieiits  that  do  not  applv  under 
title  XIX  of  the  Aet): 

•  S43.'i.l14  (individuals  who  would 
he  eligible  for  AFIIC  (!X(;e|)t  for 
increasiid  OASDl  income  under  Pub.  L. 

•  ^4.3.'), 220  (individuals  who  would 
meet  the  income  anil  resource 
riMiuiremenls  under  AFlXi  if  child  care 
costs  were  paid  from  earnings)  which 
we  ])ro])o.se  to  replace  with  a  new 
t?43.'>.22()  for  o])tional  eligihilitv  of 
parents  and  other  caretaker  relatives; 

•  S  435.223  (individuals  who  would 
he  eligible  for  AFDC’.  if  coverage  under 
the  stale's  AFD(i  ])lan  were  as  broad  as 
allowed  under  title  IV-A  of  the  Act): 

•  §435.510  (determination  of 
dependency):  and 

•  §435.522  (determination  of  age). 

We  jiropose  to  r(;place  reference  to 

“s])ecified  relatives"  as  used  and 
defined  in  the  current  regulations  at 
§ 435.201  (a)(5),  §435.301  (l))(2)(ii),  and 
§435.310  with  references  to  “])arents 
and  other  caretaker  relatives.”  as 
defined  at  §435.4  of  the  Medicaid 
eligibility  final  rule.  We  also  pro])o.se  to 
revise  §435.201  (individuals  included 
in  optional  groups)  to  deleti;  the 
reference  to  ])regnant  women,  hecau.se 
o])tional  groups  for  ])regnant  women 
will  he  consolidated  under  §435.110  in 
accordance  with  the  Medicaid  eligihilitv 
final  rule.  We  propose  to  delete 
references  to  AFIXi  and  to  pregnant 
women  and  jjarents  and  other  caretaker 
relatives  in  §435.210  (individuals  who 
meet  the  income  and  resource 
riupiirements  of  the  cash  assi.stance 
programs).  §435.211  (individuals  who 
would  he  eligible  for  cash  a.ssistance  if 
they  were  not  in  medical  institutions), 
§435.401  (general  eligibility 
reipurements),  §435.900  (automatic 
entitlement  to  Medicaid  following  a 
determination  of  eligibility  under  other 
jH'ograms),  and  §435.1004  (beneficiaries 
overcoming  certain  conditions  of 
eligibility). 

9.  Coordinated  Medicaid/CHIP  Ojjen 
Enrollment  Process  (§435.1205  and 
§457.370) 

Under  regulations  at  45  CFR  155.410. 
during  the  initial  open  enrollment 
period  starting  on  October  1. 2013,  the 
Exchange  will  begin  acce])ting  a  single 
streamlined  application  for  enrollment 
in  a  QIIP  through  the  Exchange  and  for 
insurance  affordability  i)rograms.  with 
enrollment  effective  January  1, 2014.  We 
are  pro])osing  a  new  §435.1205  to 
similarly  j)rovide  that  Medicaid  and 
CHIP  agencies  begin  accej)ting  the 
single  streamlined  aj)j)Iication  during 
the  initial  oi)en  enrollment  period  to 
ensure  a  coordinated  transition  to  new 
coverage  that  will  become  available  in 


Medicaid  and  through  the  Exchange  in 
2014.  Projm.sed  §435.1205  implements 
several  i)rovisions  of  the  Medicaid 
eligibility  final  rule  effective  October  1, 
2013,  and  ensures  the  coordinatiul  and 
simplified  enrollment  system  for  all 
insurance  affordability  i)rograms 
envisioned  in  section  1943  of  the  Act 
and  section  1413  of  the  Affordable  (iare 
Act.  Our  propo.sed  rule  .seeks  to  ensure 
that  no  matter  where  ap|)licants  submit 
the  single,  streamlined  ai)i)lication 
(hiring  the  initial  open  enrollment 
period,  they  will  receive  an  eligibility 
determination  for  all  insurance 
affordability  programs  and  he  able  to 
enroll  in  appropriate  coverage  for  2014, 
if  eligible,  without  delay.  In  addition, 
under  the  pro])o.sed  rule,  .states  will 
need  during  the  initial  open  enrollment 
period  to  facilitate  a  determination  of 
Medicaid  and  (dllP  eligibility  ha.sed  on 
the  rules  in  effect  in  2013  when  a  single 
streamlined  application  is  filed.  We 
provide  .states  with  several  options  to 
ensure  that  individuals  can  he  properlv 
evaluated  for  eligibility  under  the  2013 
rules,  to  the  extent  a])])licat)le.  as 
de.scrihed  below. 

Projiosed  §435.1205  (a)  incorporates 
certain  definitions  and  references  from 
the  Medicaid  eligibility  final  rule  which 
are  ])ertinent  to  proposed  §435.1205. 
Proposed  §435.1205  (h)  |)rovides  that 
pertinent  provisions  of  the  Medicaid 
eligibility  final  rule,  as  modified  in  this 
|)ropo.sed  rulemaking,  are  effective  as  of 
October  1, 2013  for  jmrposes  of 
achieving  alignment  with  the  Exchange 
during  the  open  enrollment  period. 

Under  projjosed  §435.1 205(c)(1). 
beginning  October  1 , 201 3,  state 
Medicaid  agencies  will  accejit  (i)  the 
single  streamlined  ajjplication  u.sed  to 
make  determinations  for  eligihilitv  for 
enrollment  in  a  QHP  through  the 
Exchange  and  all  insurance  affordability 
programs,  or  an  alternative  application 
develojied  by  the  state  and  ajiproved  by 
the  Secretary  jjer  §  435.907(h)(2)  of  the 
Medicaid  eligibility  final  rule,  and  (ii) 
electronic  accounts  transferred  from  an 
agency  administering  another  insurance 
affordability  program,  in  accordance 
with  42  CFR  435.1200.  We  exjiect  that 
utilization  of  the  new  single  .streamlined 
ajiplication  will  he  in  addition  to.  not  in 
lieu  of  any  aj)j)lications  currently  in  use 
by  the  state  Medicaid  and  (3 111’  agencv 
to  determine  eligibility  ha.sed  on  2013 
eligibility  rules,  hut  are  open  to 
discussion  with  states  on  transition 
options,  discussed  below. 

In  propo.sed  §435.1205(c)(2)(i).  we 
clarify  that,  beginning  October  1, 2013, 
states  must  begin  either  (1)  accepting 
determinations  based  on  MA(d  made  by 
the  Exchange  for  eligibility  effective 
January  1,  2014  or  (II)  receiving 


electronic  accounts  of  apjilicants 
assessed  as  potentially  Medicaid  eligible 
by,  and  transferred  from,  the  Exchange, 
and  determine  eligibility  for  such 
apjilicants  based  on  MAUI  and  the 
eligibility  requirements  to  he  in  effect 
on  that  date.  Whether  the  agency  begins 
accepting  Medicaid  eligihilitv 
determinations  made  by  the  Exchange 
or  receives  the  electronic  accounts  of 
individuals  assessed  by  the  Exchange  as 
jiotentially  Medicaid  eligible  will 
depend  on  whether  the  agency  has 
elected  to  delegate  authority  to  the 
Exchange  to  make  eligibility 
determinations  under  §  431.10(c)  of  this 
rulemaking. 

Per  ])aragraph  (c)(2)(ii),  on  October  1. 
2013,  .state  Medicaid  agencies  also  will 
begin  (I)  making  eligibility 
determinations  for  applicants 
.submitting  the  single  .streamlined 
application  to  the  agency,  based  on 
MAGI  and  eligibility  criteria  which  will 
he  in  effect  as  of  January  1, 2014,  for 
coverage  effective  on  that  date  and  (II) 
assessing  potential  eligibility  for 
enrollment  in  a  QHP  through  the 
Exchange  and  for  other  insurance 
affordability  programs  for  individuals 
determined  not  Medicaid  eligible  by  the 
agency,  and  transfer  the  electronic 
account,  including  the  application,  to 
such  other  ijrogram,  as  appropriate.  This 
ensures  that  electronic  accounts  for 
individuals  determined  potentiallv 
eligible  for  enrollment  in  a  (pialified 
health  ])lan  will  he  transferred  to  the 
Exchange  in  a  timelv  manner  so  that 
eligibility  for  such  enrollment  as  well  as 
for  advance  payment  of  the  jiremium  tax 
credit  and  cost-sharing  reductions  can 
he  determined  by  the  Exchange  and 
plan  .selection  and  enrollment  can  occur 
in  time  for  January  1. 2014.  Per 
proposed  jiaragrajih  (c)(2)(iii),  states 
akso  will  need  to  provide  notice  and  fair 
hearing  rights  consi.stent  with  })art  431 
suhpart  E  of  the  regulations,  as  revi.sed 
in  this  rulemaking,  and  §435.1200  of 
the  Medicaid  eligihilitv  final  rule,  as 
akso  revised  in  this  propo.sed 
rulemaking,  regarding  coordination  of 
eligibility  determinations,  notice  and 
appeals  with  the  Exchange  and  with 
agencies  administering  other  in.snrance 
affordahilitv  programs. 

Propo.sed  §435.1205  (c)(3)(i)  ])rovides 
that,  for  each  individual  determined 
eligible  for  Medicaid  by  the  agencv  or 
the  Exchange  per  projiosed  paragraph 
(c)(2)(i)  or  (ii),  the  agency  must  furnish 
Medicaid  effective  January  1, 2014.  Per 
projiosed  paragraph  (c)(3)(ii),  the  terms 
of  §435.910  of  the  Medicaid  eligibility 
filial  rule  (relating  to  beneficiary 
responsibility  to  inform  the  agency  of 
any  changes  in  circumstances  that  may 
affect  eligibility)  and  §435.952  of  the 
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Medicaid  eligibility  final  rule  (regarding 
u.se  of  information  received  by  the 
agency)  a|)ply  such  that  individuals 
d(;terinined  eligible  during  the  initial 
open  enrollment  period  for  coverage 
(dfective  |annary  1, 2014  must  rej)ort 
changes  in  circum.stances  that  may 
affect  their  eligibility,  and  the  agency 
mn.st  evaluate  the  impact  of  such 
changes  on  eligibility,  consistent  with 
1%  43.'i.0.'j2.  Under  the  propo.scul 
regulation,  the  agency  has  the  option  to 
.schedule  the  first  regular  renewal  under 
t}43.'>.010  for  individuals  a])plying 
during  the  oj)en  enrollment  period  and 
determined  eligible  effective  )annarv  1. 
2014.  to  occur  anytime  between  12 
months  from  the  date  of  apj)lication  and 
lanuary  1. 201.1.  States  may  also 
conduct  post-eligibility  data  matching  to 
ensure  continiKui  (digihilitv  as  of 
lanuary  1, 2014  and/or  through  the  first 
r(‘gularlv-schednle(l  renewal. 

(liven  the  outreach  efforts  anticij)ated 
around  the  singh;.  .streamlined 
application  and  the  iidtial  open 
enrollment  period,  some  peo])le  who  arc; 
eligible  for  Medicaid  under  2013  rules 
can  h(!  expected  to  ap])ly  using  the 
single,  streamlined  application.  Whih; 
Mculicaid  agencicss  are  not  riHininMl  to 
adjudicate  2013  (;ligihilitv  for  a])])licants 
who  apply  using  the  singh;,  str(;amlined 
application,  we  ])ropo.se  at 
|ij43r).120.'i(c)(4)  that  .states  establish  a 
process  to  (msnre  that  individuals 
submitting  the  single  .stn;andined 
a])|)lication  can  lx;  evaluated  and 
(let(‘rmin(!(l  eligible  for  coverage 
effective  in  2013.  Stat(!s  are  encouraged, 
hut  not  nxjuired.  to  d(!ternune  eligibility 
(dfective  in  2013  based  on  the 
iidormation  provided  on  a  single 
.stnjandined  a|)])lication.  or  to  a(loj)t  a 
supplemental  form  or  cpiestions  to 
obtain  any  additional  information 
n(;e(l(;d  to  do  so.  Specifically,  we 
proj)o.se  in  § 43.1.1 20.1(c)(4)(i)  that  the 
agency  may  determine  an  applicant's 
eligibility  for  2013  based  on  the 
information  gathenxl  as  part  of  the 
single  str(!andin(!(l  application  if  the 
agency  has  sufficient  information  to 
make  such  a  (l(;t(!rmination.  or  nupuist 
any  additional  information  (through,  for 
example,  use  of  a  .sui)plemental  form) 
iKHxled  to  do  so.  j)roviding  notice;  and 
a|)|)(;al  rights  in  accordance  with  the 
regulations.  Alt(;rnatively,  per  |)ropo.sed 
§431.1201(c)(4)(ii).  the  agency  mav 
notify  individuals  submitting  the  single 
.stn;andined  application  during  the 
initial  (;nrollm(;nt  |)erio(l  that  to  he 
considered  for  eligibility  in  2013  they 
must  submit  a  .se|)arat(;  application  for 
coverage  and  provide  information  on 
how  to  obtain  and  submit  such 
ap])lication.  VVe  reejuest  comment  on 


whether  states  should  only  notify  a 
snh.set  of  ap])licant.s  about  the  proce.ss  to 
ajjply  for  coverage  with  an  effective  date 
in  2013 — for  exam])le  only  thosi; 
a])])licants  who  a])pear.  on  the  basis  of 
available  information  provided  on  the 
single  streamlined  ai)i)lication,  to  he 
l)otentially  eligible  under  2013  rides. 

(liven  the  value  of  im|)lementing  a 
coordinat(;(l  the  eligihility  and 
enrollment  process  for  enrollment  in  a 
QHP  through  the  Exchange  and  all 
insurance  affordability  iirograms  during 
the  initial  ojien  enrollment  period,  we 
are  considering,  for  pni'iioses  of  the 
initial  open  iinrollment  period,  whether, 
in  addition  to  projiosed  §431.1201  and 
§417.370,  to  make  some  or  all  of  the 
following  sections  of  the  regulations,  as 
jiromulgated  or  revised  in  the  Medicaid 
eligihilitv  final  rule  or  as  propo.sed  or 
revi.sed  in  this  rulemaking,  effective 
October  1 , 2013,  or  whether  an  effective 
date  of  jannary  1, 2014  for  .some  or  all 
of  these  sections  is  ajijirojiriate:  §431.10 
and  §431.11  (relating  to  the  delegation 
of  authority  to  the  Exchange  or 
Exchange  apjieals  entity  to  determine 
eligihilitv  and  conduct  fair  hearings); 
§431.003  (M/\(d-hased  methodologies) 
and  §431. till  (MAUI  .scre(;n)  for 
purposes  of  making  eligihility 
determinations  effective  prior  to  january 
1, 2014  jirior  to  that  date:  §431.007  (use 
of  the  single  streamlined  application); 

§  431.t)08(c)  (use  of  application 
assisters)  and  §431.5)23  (n.si;  of 
authorized  representatives);  §§431.5)40 
et  .seij.  (verification  of  eligihility 
criteria);  §§431.200  et  seep,  §431.5)17 
§431.5)18  and  §431.1200  (coordination 
of  eligihility  and  enrollment,  notices 
and  aipieals  between  the  Exchange, 
Medicaiil  and  (dllP);  and  corresponding 
(dllP  regulations  in  jiart  417 
(§§417.311,  417.330.  417.340,  417.348, 
417.310.  417.311, 417.380  and 
417.1180).  We  solicit  t:()mments  on  the 
apjirojiriate  effective  date  for  the.se 
sections  to  ensure  a  smooth  initial  ojien 
enrollment  period. 

We  will  also  work  with  states 
interested  in  not  having  to  assess 
eligihility  during  this  limited  time 
period  based  on  two  different  sets  of 
rides.  For  example,  some  states  have 
expressed  interest  in  using  the  authority 
of  section  1111  of  the  Act  to  apply 
MAUI-ha.sed  methods  to  diiterminations 
of  Miidicaid  eligihility  effective  with  the 
2013  open  enrollment  jieriod,  or  in 
more  closely  aligning  current  financial 
methodologies  with  MAUl-hased 
methods  through  adoption  of  less 
restrictive  methods  nnd(;r  their  state 
j)lan.  (^MS  is  open  to  working  with 
states  to  effectuate  these  or  other  ideas 
states  or  other  stakeholders  may  have  to 
achieve  coordination  with  the  Exchange 


and  minimize  administrative  and 
consumer  burden  during  the  2013  open 
enrollment  period. 

Finally,  during  the  initial  open 
enrollment  period  and  likely  at  least 
through  2014,  some  individuals  may 
submit  the  apjilication  used  by  the  state 
to  determine  eligihility  using  2013  rides. 
We  seek  comment  on  the  best  ways  for 
.states  to  ensure  that  individuals 
submitting  such  apiilications  during  the 
initial  o])en  i;nrolhnent  period  are 
evaluated  for  coverage  effective  lanuary 
1, 2014,  and  thereafter,  to  ensure  that 
.state  Medicaid  agencies  obtain  such 
additional  information  as  is  necessary  to 
determine  whether  such  individuals  are 
eligible  for  Medicaid  using  the  MA(d- 
hased  .standards,  methodologies  and 
eligihility  c;ategorie.s  for  coverage 
effective  on  lanuary  1,  2014. 

Like  Medicaid,  a  separate  (dllF 
])rogram  will  need  to  align  with  the 
Exchange's  initial  ojien  enrollment 
period.  We  propose  a  new  §417.370  to 
apply  the  same  provisions  to  statiis 
administering  a  sejiarate  UllIF  as 
projiosed  for  Medicaid  at  §431.1201. 

10.  Uhildren’s  Health  Insurance  Program 
Uhanges 

a.  UIIIP  Waiting  Periods  (§417.801) 

The  Affordable  (kire  Act  jiromotes 
enrollment  in  and  continuity  of 
coverage.  UHIP  was  createil  in  the 
absence  of  the  Affordable  (kire  Act  and 
allows  states  to  reijuire  jiiaiods  of 
nninsnrance  between  di.senrollment 
from  jirivate  gronji  health  coverage  and 
the  beginning  of  enrollment  in  (’.HIP 
(often  referred  to  as  “waiting  iieriods”). 
Waiting  jieriods  have  been  jiermitted, 
although  are  not  reijiiired.  under  .section 
2102(h)(3)((d  of  the  Act,  which  requires 
states  to  ensure  that  coverage  jirovided 
under  ('.HIP  does  not  substitute  for  (or 
“crowd  out”)  coverage  under  grouji 
health  jilans.  Imjilementing  regulations 
at  §417.801  .sjiecify  that  CHIP  state 
jilans  miKst  include  a  descrijition  of 
“reasonable  jirocedures”  to  jirevent 
snhstitntion.  Some  38  states  currently 
enijiloy  waiting  jieriods — ranging  from 
one  to  twelve  months  in  duration,  with 
various  state-sjiecified  excejitions — as  a 
mechanism  for  jireventing  such 
substitution. 

While  not  directly  addressed  in  our 
earlier  regulations,  we  received  a 
nnndier  of  comments  suggesting  that 
UHIl’  waiting  jieriod  jiolicies  should  he 
revised.  Although  waiting  jieriods  are  a 
common  .strategy  in  UHIP.  states  have 
other  ojitions  to  jirevent  snhstitution  of 
coverage.  (dllP  waiting  jieriods  create 
gajis  in  coverage  that  exceed  .standards 
established  under  the  Affordable  (kire 
Act.  Section  1201  of  the  Affordable  (kire 
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Act  amends  .section  2708  ot  the  Public 
Ilealtli  Service  Act  to  ])rohil)it  waiting 
])eriods  exceeding  90  days  for  health 
plans  and  health  insurance  issuers 
offering  groii])  or  individual  coverage,  a 
.standard  which,  though  not  directly 
applicable  to  (IHIP,  is  exceeded  in 
roughly  lialf  of  the  states  with  a  (',H1P 
waiting  period.  If  jiermitted  to  continue, 
children  eligible  for  a  se|)arat(!  (illlP 
program  would  he  the  only  j)opnlation 
subject  to  waiting  periods  that  exceed 
90  days  starting  in  2014.  In  addition, 
section  5000A  of  the  Internal  Revenue 
f’,od(;.  as  added  by  section  l.'iOl  of  the 
Affordable  Care  Act,  applies  the 
re()nirement  to  maintain  ‘‘minimum 
essential  coverage”  to  both  adults  and 
dependents.  In  families  that  choose  to 
enroll  children  in  coverage  through  the 
Exchange  during  a  waiting  i)erio(l,  the 
child  may  experience  di.srujjtion  of  c:are 
when  the  waiting  ])eriod.  and  therefore, 
availability  of  the  premium  tax  credit 
ends  and  enrollment  in  CHIP  occurs. 
Coordination  between  the  CHIP  agency 
and  the  Exchange  will  he  needed.  To 
effectuate  this  transition,  we  ])ropo.se 
revising  §4.'j7.3.')0(i)  to  include  those 
individuals  subject  to  a  waiting  period 
within  the  requirement  to  screen  for 
potential  eligibility  for  other  insurance 
affordability  |)rograms.  For  individuals 
subject  to  a  waiting  jjeriod.  under 
])roposed  revisions  at  S457..3.'j()(i)(3), 
states  also  would  need  to  notify  such 
program  of  the  date  on  which  such 
jjeriod  ends  and  the  individual  is 
eligible  to  enroll  in  CHIP.  In  an  effort  to 
balance  the  goals  of  ])ermitting  states 
ilexihility  to  employ  waiting  periods  to 
prevent  substitution  of  coverage  and 
eliminating  harriers  and  promoting 
continuity  of  coverage,  and  ha.sed  on  the 
authority  provided  in  sections 
21()2(h)(3)(E)  and  21()2(c)(2)  of  the  Act 
(requiring  that  states  institute 
procedures  to  en.sure  coordination 
l)(!tween  CHtP  and  other  public  and 
jjrivate  coverage  ])rograms  for  low- 
income  children)  and  .sections  1943  and 
2107(eKl)(O)  of  the  Act  and  section 
1413  of  the  Affordable  Care  Act 
(recpdring  coordination  of  eligihilitv  and 
enrollment  between  all  insurance 
affordability  programs),  we  are 
proposing  to  allow  waiting  periods  in 
CHIP  with  limitations  effective  Januarv 
1,2014. 

S])ecifically,  we  pro])o.se  revisions  to 
exi.sting  regulations  regarding 
prevention  of  substitution  of  t:overage  at 
§4.'j7.8()5  to  retain  the  ability  of  states 
to  impose  a  waiting  period,  hot  limit 
any  waiting  period  to  a  maximum  of  90 
day.s.  States  would  retain  the  ahilitv  to 
grant  state-defined  exemptions  to  the 
im])osition  of  a  waiting  period.  In 


conducting  research  on  the  use  of  .state- 
defined  exemj)tions,  we  found  .several 
common  exemptions  which  we  propose 
that  all  states  use  to  waive  im|)osition  of 
any  such  ])(!riod  in  the  following 
situations; 

(1)  The  cost  of  the  discontinued 
coverage  for  the  child  exceeded  .8 
l)ercent  of  hon.sehold  income; 

(2)  The  cost  of  family  coverage  that 
includes  the  child  exceeds  9..'j  percimt 
of  the  hon.sehold  income. 

(3)  The  em])loyer  stoj)peii  offering 
coverage  of  dejKmdents; 

(4)  A  change  in  em])loyment, 
in(;lnding  involuntary  se])aration, 
resulted  in  lo.ss  of  access  to  employer- 
sjjonsored  insurance  (ESI)  (other  than 
through  payment  of  the  full  premium  by 
the  parent  under  COBRA); 

(.'))  The  child  has  sjjecial  health  care 
needs;  and 

(())  The  child  lost  coverage  due  to  the 
death  or  divor(;e  of  a  paixmt. 

In  addition,  we  clarify  that  waiting 
l)eriods  may  not  he  applied  to  children 
losing  eligil)ility  for  other  insurance 
affordability  ])rograms.  Further,  we  are 
(;onsidering  whether  to  add  an 
additional  affordability  exemption  when 
the  child’s  ))arent  is  determined  eligible 
for  advance  j)ayment  of  the  premium  tax 
(;redit  for  enrollment  in  a  QHP  through 
the  Exchange  h(!cause  the  ESI  in  which 
th(!  family  was  enrolled  is  detcn  mined 
imaffordahle  in  ac;cordance  with  28  CFR 
1.3(d3-2(c)(3)(v). 

VVe  note  that,  Inu.anse  of  the  difficidty 
in  verifying  the  variety  of  exemptions 
from  waiting  ])eriods  c.nrrently  api)lied 
by  states  (including  those  des{;rihed 
under  this  i)ropose(l  regulation)  the  FEE 
will  not  he  able  to  make  final 
determinations  of  CHIP  eligihilitv  in 
states  choosing  to  impo.se  a  (3  IIP 
waiting  period  in  2014.  Instead,  the  FFE 
vvoidd  conduct  an  assessment  of  C.HIP 
eligibility,  transferring  all  individuals 
a.sse.ssed  as  likely  CHIP  eligible  to  the 
CHIP  agency  to  determine  if  the  child 
meets  an  exenq)tion  and  to  make  a  final 
determination  of  eligihilitv. 

VVe  also  considered  proj)osing  to  limit 
the  appli{;ation  of  waiting  periods  to 
only  (;ldl(lren  with  family  incomes 
above  200  or  2.'50  percent  of  the  federal 
poverty  l(!vel,  as  some  states  currently 
do.  as  this  is  the  |)opidation  more  likelv 
to  have  ac(;e,ss  to  affordable  (;ov(;rage 
through  an  enq)loyer,  or  only  allowing 
waiting  periods  based  on  eviden(;e  of 
substitution  of  coverage  in  a  state. 
Finally,  we  also  considered  j)roposing  to 
eliminate  the  jjermissihilitv  of  waiting 
periods  in  2014  for  CHIP-eligihle 
children.  VVe  invite  comments  on  onr 
proposal  to  allow  CHIP  waiting  periods 
of  njD  to  90  days  as  well  as  other  options 
considered.  VVe  also  .soli(;it  comments 


on  the  viability  of  alternative  strategies 
to  redn(;e  substitution  of  coverage  to 
best  halan(;e  the  goal  of  preventing 
coverage  gaps  for  (;hildren  while 
ensuring  that  CHIP  coverage  (h)es  not 
substitute  for  coverage  available  under 
group  health  plans. 

Finally,  we  pro])ose  revising  ^  457.810 
to  eliminate  the  nujuired  six  month 
waiting  period  if  a  state  elects  to 
provide  preminm  assistance  through 
.section  2105(c)(3)  of  the  Act.  Instead, 
we  propose  that  any  waiting  j)eriod 
imposed  under  the  CHIP  state  plan  for 
direct  coverage  must  apply  to  the  .same 
extent  to  the  state’s  preminm  as.sistan(;e 
program.  This  jjrovision  would  align  the 
rides  relating  to  the  appli(;ation  of 
waiting  periods  for  jireminm  a.ssi.stam.e 
with  those  jiroposetl  for  direct  coverage 
of  CHIP-eligihle  children  at  §457.805 
and  is  (;on.sistent  with  the  ajjplication  of 
waiting  periods  in  the  ojjtion  for 
liremium  a.ssi.stance  established  in 
section  2105(c)(10)  of  the  Act  as 
amended  by  section  301  of  CHIPRA. 
Revisions  are  ])ropo.se(l  to 
§457.81 0(a)(1)  and  (2)  and 
§457.81 0(a)(3)  and  (4)  are  deleted. 

h.  Limiting  CHIP  Premium  Lock-Out 
Periods  (§457.570) 

The  majority  (ajiproximately  29)  of 
.states  operating  sejiarate  (illlPs  reijuire 
families  to  pay  jireminms,  or  enrollment 
fees.  Over  the  years,  states  have 
established  different  disenrollment 
liolicies  for  non-payment  of  premiums 
and  enrollment  fees  in  (iHlP. 

Approximately  14  states  impose  a 
“lock-out  ])erio(l:”  that  is.  a  spec.ified 
period  of  time,  that  a  child  will  have  to 
wait  until  being  allowed  to  reenroll  in 
the  CHIP  program  after  termination  as  a 
result  of  non-payment  of  premiums.  In 
.some  states,  this  period  can  he  until  the 
unpaid  premiums  or  enrollment  fees  are 
j)aid.  In  other  states,  the  i;hild  is  barred 
from  enrollment  for  a  jieriod  of  time 
even  if  the  family  jjays  the  nnjndd 
jnemiinns  or  enrollment  fees.  Other 
states  require  individuals  to  go  without 
CHIP  coverage  during  the  jireminm 
lock-out  period,  but  do  not  recjnire 
families  to  pay  their  jireminm  hack  at 
the  end  of  the  .spe(;ified  time.  Lo(;k-ont 
periods  currently  range  from  1  to  8 
months.  An  additional  14  states  reipdre 
individuals  to  reapjily  for  coverage  and/ 
or  rejiay  ont.standing  jiremimns  in  order 
to  re-enroll  in  CHIP  (the  majority  of 
the.se  states  reipiire  both,  hut  a  few 
recjnire  only  one  or  the  other),  hut  do 
not  chara(;terize  their  jirograins  as 
having  lo(;k-ont  neriods. 

VVe  t;on.siderea  the  imjiact  of  the  n.se 
of  jireminm  lock-out  jieriods  relative  to 
the  objectives  of  the  Affordable  Care  Act 
to  jjromote  enrollment  in  and  continuity 
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of  coverage.  Pn)hil)iting  a  child  from 
enrollment  after  the  family  jiavs  the 
unpaid  pnmiinm  or  enrollment  fee  is 
counter  to  promoting  enrollment  in  and 
continual  coverage  through  a 
.streamlined  eligibility  j)rocess  and  is 
inconsistent  with  how  the  Exchange 
will  address  nonpayment  of  premiums. 
However,  in  an  effort  to  achieve  a 
balance  between  states’  ability  to  c:ollect 
premimn  payments  and  manage 
program  costs,  and  the  goal  of  removing 
l)arri(;r.s  to  coverage,  we  propose;  to 
define  a  premium  lock-out  at  §4.'i7.1()  as 
a  jieriod  not  exceeding  *)()  days  wh(;n,  at 
state  o])tion,  a  CdllP  eligible  child  may 
not  he  ijermitted  to  reenroll  in  coverage 
if  they  have  unpaid  j)remiums  or 
enrollment  fees.  We  also  pro])ose  at 
S  4.57. .'>70  to  permit  states  to  continue  to 
im))ose  premium  lock-out  periods  only 
for  families  that  have  not  ])aid 
outstanding  premiums  or  enrollment 
fees,  and  only  uj)  to  a  00-dav  j)eriod.  A 
OO-day  premimn  lock-out  maximum 
aligns  with  .section  1201  of  the 
Affordable  Care  Act.  which  prohibits 
j)eriod.s  without  insurance  exceeding  00 
days  for  health  plans  anti  health 
insurance  issuers  offering  grou])  or 
individual  coverage.  We  also  sj)ecifv 
that  past  due  premiums  or  enrollment 
fees  must  ht;  forgiven  if  a  child  has  he(;n 
subject  to  a  lock-out  period,  regardless 
of  length  of  the  lock  -out  ])eriod.  The 
majority  of  states  with  premium  lock¬ 
out  ])eriods  in  place  do  not  currently 
exceed  00  days  and  .some  states  that 
have  jtreminm  lock-out  j)(;riods  do  not 
r(;(iuire  the  family  to  pav  outstanding 
premiums  in  order  to  reenroll  in  the 
CHIP. 

Under  federal  regulations,  .states  have 
broad  flexibility  in  determining  how  to 
notify  and  collect  premiums  and 
enrollment  fees  from  families.  We 
recognize  that  most  states  make;  efforts 
to  facilitate  payment  of  premiums  and 
enrollment  fees,  easing  the  jjrocess  for 
CHIP  families.  We  invite  comments 
from  states  on  any  alternative  late 
j)ayment  j>olicies  to  encourage  families 
to  make  their  (3  IIP  ])remium  payments 
in  a  timely  manner  in  order  to  avoid 
gaps  in  coverage. 

11.  Premium  Assistance  (S  43.5.101,5) 

Pr(;mium  assistance  ])rograms  use 
federal  and  state  Medicaid  and  CHIP 
funds  to  hel])  subsidize  the  ])urchase  of 
coveragi;  for  Medicaid  and  (dllP-eligihle 
individuals  who  have  acc(;ss  to  private 
coverage,  hut  may  need  assistance  in 
paying  for  their  premiums.  Premium 
assistance  can  j)rovide  a  mechani.sm  for 
facilitating  the  coordinated  system  of 
coverage  between  Medicaid,  (illlP,  and 
the  Exchange  in  2014.  It  will  provide  an 
option  for  states  to  a.ssi.st  families  who 


wi.sh  to  enroll  in  the  same  health  plan 
when  some  family  members  are  eligible 
for  either  Medicaid  or  CHIP  while  othcir 
family  memlH;r.s  obtain  coverage  on  the 
Exchange  with  advance  payments  of  the 
premium  tax  credit.  Premium  assi.stance 
j)rovides  an  o])j)orlunity  for  .stale 
Medicaid  and  CHIP  jn'ograms  to  offer 
ct)verage  to  such  families  through  the 
.same  coverage;  source,  ev(;n  if  sui)port(;d 
by  diflerent  payers.  .States  can  use 
federal  and  .state  M(;dicaid  and  (3  IIP 
funds  te)  deliver  Medicaid  and  (’HIP 
cov(;rage  through  the  purcha.se  of 
private  health  insurance  through  ])lans 
in  the  individual  market,  which  in  2014, 
would  include  QHPs  available  through 
the  Exchange. 

Premium  a.ssistance  is  authorized  for 
group  coverage  in  Medicaid  under 
sections  1900  or  1900A  of  the  Act,  and 
in  C]HIP.  under  sections  210.5(c)(3)  or 
210.5(c)(10)  of  the  Act.  Eased  on 
authority  in  sections  190.5(a)  and 
210.5(c)(3)  of  the  Act.  we  projiose  at 
^43.5,101.5  also  to  authorize  ])remium 
assistance  ]nograms  to  support 
enrollment  of  individuals  eligible  for 
Medicaid  and  (3 IIP  in  j)lans  in  the 
individual  market,  including  enrollment 
in  QHPs  in  the  Exchange. 

3’hus,  a  .state  Medicaid  or  CHIP 
program  coidd  use  existing  pr(;mium 
assistance  authority  to  ])urchase 
coverage  fora  Medicaid  or  (’3  llP-(;ligil)l(; 
individual  through  a  QHP,  while  other 
family  meml)(;rs  would  r(;ceiv(;  advance 
payment  of  the  preanium  tax  credit. 
However,  AP  I’C  would  not  he;  ])rovided 
for  the  Medicaid  or  (3  llP-eligihle  familv 
memh(;rs.  Premium  assistance  could 
hel])  increase  the  likelihood  that 
individuals  moving  from  Exchange 
c:overage  into  M(;dicaid  or  (]HIP  may 
r(;main  in  the  same  QHP  in  which  they 
had  been  enrolled  through  the 
Exchange.  We  invite  comments  on  how 
the  state  Medicaid  and  CHIP  agency  can 
coordinate  with  the  Exchange  to 
e.stahlish  and  .simj)lify  premium 
assistance  arrang(;ments  and  how  thi.'.se 
arrang(;ments  will  he  o|)erationalized. 

In  the  matter  following  s(;c:tion 
19().5(a)(29)  of  the  Act,  “m(;dical 
a.ssi.stance”  is  defined  to  include 
])ayment  of  part  or  all  of  the  cost  of 
“other  insurance  premiums  for  medical 
or  any  other  ty])e  of  remedial  care  or 
cost  thereof.”  We  interpret  this 
provision  to  p(;rmit  ])ayment  of  FFP  for 
])reminms  for  individual  health  plans 
for  Medicaid-eligible  individuals, 
j)rovided  the  state  determines  it  cost- 
effective  to  do  so,  similar  to  the 
re(]uirement  for  payment  of  ])reminms 
for  enrollment  in  a  group  health  i)lan 
under  sections  19()(),  19()(>A  or  2105  of 
the  Act. 


Under  .section  19()2(a)(2.5)  of  tlu;  Act, 
codified  in  suhpart  U  of  part  433  of  the 
regulations,  the  in.surer  would  he 
obligated  to  he  primary  ])ayer  relative  to 
Medicaid  for  all  health  care  items  and 
.services  for  which  the  insurer  is  legallv 
and  contractually  responsihh;  und(;r  its 
insurance  ])olicy.  3’he  matter  following 
.section  190.5(a)(29)  of  the  Act  does  not 
limit  the  benefits  or  servic(;.s  to  which 
an  individual  otherwise  is  eligible. 

3’hu.s,  Medicaid-eligible  individuals 
enroll(;d  in  a  ])rivate  health  plan  would 
remain  (jualified  for  all  benefits  for 
which  the  individual  is  covered  under 
the  state  plan,  regardless  of  whether  or 
not  the  state  is  providing  j)ayment  for 
enrollment  in  the  j)rivate  plan,  and  a 
slate  opting  to  ])rovide  ])remium 
a.ssi.stance  su])j)ort  for  enrollment  in  an 
individual  health  plan  would  have  to 
provide  cover{;d  benefits  not  covered 
under  the  private  policy.  In  addition, 
the  state  would  n(;ed  to  ensure  that 
individuals  do  not  incur  co.st  sharing 
charges  in  exce.ss  of  amounts  imj)o.sed 
by  the  state  under  .sections  191(>.  191(>A, 
or  21()3(e)  of  the  Act. 

Under  ])ro])o.sed  §435.101.5,  states 
will  he  ex])ec.ted  to  demonstrate  cost- 
(;iTectivene.ss  in  the  same  manner  as  is 
recjuired  under  the  sections  1900, 

1900A.  2105(c)(3).  and  210.5(c)(10)  of 
the  y\cl.  We  believe  this  is  consi.stent 
with  section  10203(1))  of  the  Affordable 
Ciare  Act,  which  aligned  recjuiiements 
for  cost-effectiveness  for  premium 
assistance  j)rogram.s  under  the 
authorities  of  sections  1900,  1900A, 
2105(c)(3),  and  210.5(c)(10),  but  was 
silent  with  respect  to  premium 
a.ssi.stance  under  section  190.5(a) 
authority. 

3’o  he  “cost-effei:tive”  under  ])roposed 
§435.1015,  the  cost  of  purchasing 
coverage  under  an  individual  health 
j)lan  for  a  Medicaid-eligible  individual 
in  the  j)rivate  market,  including 
coverage  in  a  QHP  in  the  Exchange, 
mu.st  he  com])aral)le  to  the  co.st  of 
])roviding  direct  coverage  under  the 
state  ))lan  (or  waiver  of  the  state  plan). 
We  propose  that  the  test  for  cost- 
effectiveness  includes  admini.strative 
expenditures  and  the  co.sts  of  ])roviding 
wra])around  benefits  for  items  and 
.services  otherwi.se  covered  under  the 
Medicaid  state  ))lan. 

In  addition,  under  the  sections  190(> 
and  lOOOA  j)r(;mium  assi.stance 
authorities,  .states  may  claim  FFP  for 
payment  of  premiums  for  non- 
Medii:aid-ebgihle  family  members  if 
enrollment  in  a  gn)uj)  health  ])lan  of 
such  family  members  is  necessary  for 
the  enrollment  of  the  Medicaid-eligible 
individual,  as  long  as  tbe  cost- 
effectiveness  test  is  met.  We  do  not 
anticipate  that  such  arrangements 
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would  1)0  necessary  to  support 
enrollment  of  a  Mediciaid-eligihle 
individual  in  a  health  plan  in  the 
individual  market,  ami  therefore  do  not 
include  provision  for  ])avment  of 
premiums  for  non-Medicaid-eligihle 
family  memhers  under  proposed 
43.'5.1()  1 However,  we  seek 
comments  on  this  provision. 

12.  Electronic  Suhmission  of  the 
Medicaid  and  (3  IIP  State  Plan 
(i?S430.12,  4.‘17..‘i().  and  4.'17.(>()) 

We  ar(!  ])roposing  to  revise  sections 
§§430.12,  4.'57.50,  and  4.'57.(>0  to  reflect 
our  implementation  of  an  automated 
transmission  process  for  the  Medicaid 
and  CHIP  husine.ss  ])rocess.  1  li.storicallv, 
we  have  acce])ted  state  plan 
amendments  on  paj)er  following  paper- 
based  templates.  These  are  submitted  to 
the  CMS  Regional  Offices  and  Central 
office,  and  adjudic:ated  using  a  manual 
transmi.ssion  process,  resulting  in 
lengthy  review  times.  Additionally,  this 
jjrocess  was  not  transparent  to  states  or 
other  stakeholders.  To  move  to  a  more 
efficient  and  transjjarent  husine.ss 
process,  in  consultation  with  states,  we 
are  developing  the  MACPro  (Medicaid 
and  CHIP  Program)  .system  to 
electronically  receive  and  manage  .state 
])lan  amendments  as  well  as  other 
Mculicaid  and  CHIP  business 
documents.  The  projio.sed  revisions 
direct  states  to  use  the  automated  format 
for  suhmission  of  state  ])lan 
amendments,  rej)lacing  previous  jiaper 
based  documents,  and  gives  states  a 
period  of  time  to  make  the  transition  to 
the  new  sy.stem  with  technical  sujjjiort 
from  (]MS. 

13.  Changes  to  Modified  Adjusted  Cross 
Income  and  MACI  Scnum 

a.  Changes  for  Modified  Adjusted  Cro.ss 
Income 

We  propo.se  several  revisions  to  the 
Medicaid  eligibility  final  rule  regarding 
the  hou.sehold  composition  of 
individuals  who.se  financial  eligihilitv  i.s 
determined  using  the  MACl-hased 
methodologies  .set  forth  at  §43.5.803, 
which  implement  .section  10()2(e)(14)  of 
the  Act,  as  added  by  section  2002  of  the 
Affordable  Ciare  Act. 

First,  in  accordance  with  .sections 
1002(e)(14)(A)  and  1043  of  the  Act  and 
.section  1413  of  the  Affordable  Care  Act, 
we  intended  in  the  March  23,  2012 
Mtulicaid  eligibility  final  rule  to  apply 
the  definitions  of  “modified  adjusted 
gro.ss  income”  and  “household  income” 
in  section  30B(d)(2)  of  the  Internal 
Revenue  Code  of  1080  (“30B 
definitions”)  to  treat  stepparents  the 
.same  as  natural  and  adopted  jjarents, 
and  stepchildren  and  ste]).sil)ling.s  the 


same  as  biological  and  adopted  children 
and  siblings,  for  j)urpo.se.s  of 
determining  hou.sehold  com])osition 
and  hou.sehold  income.  However, 
whereas  virtually  (iverywluin;  that 
reference  in  §435.003  to  “])arent.s”  i.s 
made,  the  Medicaid  eligihilitv  final  rule 
explicitly  refers  to  “natural,  ado])ted  or 
step])arents,”  we  inadvertently  did  not 
include  such  reference!  in 
§ 435.003(f)(2)(ii),  referring  instead  onlv 
to  children  claimed  by  one  “parent” 
who  are  living  with  “l)oth  j)arents.”  We 
])roj)o,se  to  nmiedy  this  technical  error, 
and  simultaneously  further  streamline 
the  regulation  text,  by  adding  a 
definition  of  “parent”  in  paragraph  (b) 
to  include  natural,  adojjted  and 
.ste])])arent.s,  and  to  replace  all 
references  elsewhere  throughout 
§435.003  to  “natural,  ado])ted  or 
ste])j)arent.s”  with  a  reference  to 
“])arent.s,”  as  newly  defined.  We 
propose  adding  a  similar  definition  and 
to  make  similar  .streandining  revisions 
in  the  case  of  references  in  the  Medic;aid 
eligibility  final  ride  to  “natural,  adopted 
and  .step  children”  and  “natural, 
adojited,  half  or  .step  siblings.”  We 
considered  "half  siblings”  to  he 
included  within  the  meaning  of  natural 
and  adopted  siblings  in  the  Medicaid 
eligibility  final  rule,  hut  are  including 
such  siblings  exjilicitly  in  the  definition 
jiroposed  here. 

Second,  .section  1002(e)(14)(l)  of  the 
Act  reijuires  the  ajiplication  of  a  5 
percent  disregard  for  purposes  of 
determining  the  income  eligibility  of  an 
individual  for  medical  assistance  whose 
eligibility  is  determined  based  on 
MAGI.  In  the  Medicaid  eligibility  final 
rule,  we  defined  hou.sehold  income  in 
§435.0()3(d)(l)  with  certain  excejitions 
as  the  sum  of  the  MAGI-hased  income 
of  every  individual  in  the  individual’s 
hou.sehold,  minus  an  amount  equivalent 
to  5  jiercentage  points  of  the  federal 
jioverty  level  for  the  apjilicahle  family 
size.  The  result  of  this  disregard  policy 
is  that  individuals  determined  for 
eligibility  under  MAGI  have  a  5  percent 
disregard  ajijilied  to  their  income,  when 
their  eligibility  under  a  particular 
eligibility  category  is  being  determined, 
and  that  disregard  can  impact  the  grouj) 
for  which  such  individual  i.s  found 
eligible. 

For  examjile,  if  the  income  standard 
for  eligibility  under  .section  1931  in  a 
state  were  90  percent  of  the  FPL  and  a 
parent  with  95  percent  of  the  FPL  who 
met  the  categorical  requirements  for 
coverage  applied,  the  5  percent 
disregard  would  ajijily  to  that  jiarent 
resulting  in  eligibility  for  the  section 
1931  category.  If  the  .state  had  expanded 
coverage  to  the  new  adult  group,  such 
that  the  adult  group  covered  jiarents 


with  income  greater  than  90  percent  of 
the  FPL  to  133  percent  of  the  FPL,  a 
parent  with  95  percent  FPL  would  .still 
he  determined  eligible  for  the  section 
1931  category.  'Phis  would  impact  the 
Federal  Medical  Assistance  Percentage 
that  the  state  could  claim  for  this 
individual  and  could  iinjiact  the 
benefits  the  individual  received.  As  set 
forth  in  §433.10  of  our  Medicaid 
Eligibility  projio.sed  rule,  the  rate  of 
federal  financial  jiarticijiation  i.s 
increa.sed  for  newly  eligible  individuals, 
jirovided  they  are  in  the  adult  grouji.  An 
individual  cannot  meet  the  definition  of 
a  newly  eligible  individual  for  whom 
the  state  may  claim  enhanced  FMAP 
unless,  at  a  minimum,  that  individual 
qualifies  for  eligibility  in  the  adult 
group.  It  could  al.so  imjiact  the  benefits 
available  to  that  jiarent,  because  states 
are  required  to  jirovide  benchmark 
benefits  for  individuals  in  the  adult 
group. 

Since  the  jiuhlication  ot  our  Medicaid 
eligibility  final  rule,  we  have  considered 
an  alternative  interjiretation  for  section 
1902(e){14)(l)  of  the  Act.  Section 
1902(e)(14)(I)  states  that  the  5  jiercent 
disregard  should  he  a|)|)lied,  “for 
jiurjio.ses  of  determining  the  income 
eligibility  of  an  individual  for  medical 
assistance  who.se  eligihilitv  is 
determined  based  on  the  aiqilication  of 
MAGI”.  In.stead  of  ajijilving  the  five 
jiercent  disregard  to  determine 
eligibility  for  a  jiarticular  eligibility 
category,  we  are  jirojio.sing  a  jiolicy 
under  which  the  five  jiercent  disregard 
should  he  ajijilied  when  its  ajijilication 
affects  eligibility  on  the  basis  of  MAGI. 
Thus  the  five  jiercent  disregard  would 
be  ajiplied  not  when  eligibility  for  anv 
Medicaid  eligibility  grouji  is  being 
determined  hut.  rather,  when  an 
ajijilicant  or  beneficiary  would 
otherwi.se  be  ineligible  for  any  medical 
assistance  (under  anv  MACB-hased 
eligibility  category  in  the  jirogram).  The 
imjiact  of  this  change  would  lie  that  the 
five  Jiercent  disregard  would  ajijily  only 
to  the  highest  income  thre.shold  under  a 
MAGl-iia.sed  group  available  for  that 
jierson. 

Ill  the  examjile  above,  the  ajijilication 
of  the  five  jiercent  disregard  to  the  1931 
grouji  would  be  contingent  on  whether 
the  .section  1931  grouji  was  the  highest 
income  thre.shold  available  to  that 
Jiarent  or  caretaker  relative  in  the 
Medicaid  jirogram.  If  so — for  examjile, 
in  a  state  that  did  not  exjiand  eligibility 
to  the  adult  grouji — the  five  jiercent 
disregard  would  he  ajijilied,  and  the 
individual  with  household  income 
equaling  95  jiercent  FPL  would  he 
determined  eligible  for  the  1931  grouji. 
If,  in  the  examjile  above,  the  state  did 
exjiand  eligibility  to  the  new  adult 
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group,  the  five  percent  disregard  would 
not  l)e  applied  to  the  jiarent  with 
income  at  O.'i  j)ercent  FPL.  t)ec.ause  the 
highest  income  standard  for  tlu;  panmt 
would  he  the  income  standard  for  the 
new  adult  group  (133  j)ercent  FPL),  and 
the  indiviclual  would  he  determined 
eligible  for  the  adult  group.  If  the  j)arent 
met  the  definition  of  a  newlv  (digibh; 
individual,  the  state  could  then  claim 
the  enhanced  FMAl’  for  this  individual. 
The  five;  |)ercent  disregard  would, 
howciver,  hi;  applied  to  a  parent  with 
income  at  138  percent  of  the  FPL. 
lK;cau.se  133  percent  P'PL  would  Ik;  the 
highest  eligibility  categorv  for  which  the 
|)arent  could  (jualify  in  the  Medicaid 
program.  To  imi)lement  this  policy,  we 
jK'opo.se  to  delete  the  across-the-board 
a])|)lication  of  the  deduction  of  five 
percent  FPL  from  the  calculation  of 
every  household  income  in 
§43.'j.()()3(d)(l)  and  to  add  a  new  sub 
paragraj)h  §  43.'j.(i()3(d)(4)  to  apj)lv  the 
five  |)(;rc(;nt  disr(;gard  only  when 
determining  an  individual  for  the 
eligibility  group  with  the  highest 
income  .standard,  using  MA(d-t)a.s(;d 
methodologies.  un(h;r  which  the 
individual  inav  he  determined  eligible. 

'rhird.  we  j)ropose  to  clarify  the 
regulatory  exce|)tion  from  application  of 
MA(d-ha.sed  financial  methodologies  for 
individuals  needing  long-term  care 
services  in  paragraph  (j)(4)  of  ^43.1.803 
of  the  M(;dicaid  eligibility  final  rule, 
because  it  could  he  interj)reted  in  a 
manner  to  extend  the  reach  of  the 
excejjtion  t)(;yond  that  intended  (;ither 
under  section  19()2(e)(14)(D)(iv)  of  the 
Act.  as  added  hv  section  2002  of  the 
Affordable  ('.are  Act.  or  the  Medicaid 
eligibility  final  rule.  As  jiromulgated, 
paragraph  (j){4)  could  h(;  interpreted  to 
except  from  MACd-hased  methods 
individuals  reejuesting  long-term  care 
.serx'ices  that  are  covered  under  an 
eligibility  grouj)  otherwise  subject  to 
MACd-hased  methodologies,  such  as 
those;  for  jiregnant  women  and  children 
at  §§435.110  and  435.118.  respectivelv. 
This  was  not  our  intention  in  the 
Medicaid  eligibility  final  rule.  Revisions 
to  §435.003(j)(4)  therefore  are  proposed 
to  clarify  that  the  (;xcej)tion  from 
application  of  MA(d-ha.sed  nK;thod.s 
ap])lie.s  only  in  the  case  of  individuals 
who  reeiuest  cov(;rage  for  long-t(;rm  can; 
services  and  suj)i)ort.s  for  the  purpose  of 
l){;ing  evaluated  for  an  eligihilitv  grouj) 
for  which  m(;eting  a  levi;l-of-care  need 
is  a  condition  of  eligibility  or  under 
which  long-term  can;  .s(;rvices  not 
coven;d  for  individuals  determined 
(;ligihle  using  MACd-based  financial 
methods  are  covered.  The  exce|)tion 
does  not  aj)j)ly  to  someone  eligible 
using  MA(d-hased  methodologies  under 


a  MA(d-hased  eligibility  grouj)  whic;h 
covers  the  needed  long-term  care 
services,  simj)ly  because  the  individual 
r(;(juests  such  services. 

\Ve  also  are  ct)nsidering  for  comment, 
hut  have  not  inednded  here,  a  conj)le 
other  n;visions  to  the  regulations  at 
§435.003  to  address  issues  stakeholders 
have  raised  as  a  result  of  the  Medicaid 
eligibility  final  rule.  First,  theie  an; 
situations  in  which  an  individual  is 
counted  as  j)art  of  two  households  for 
j)urj)o.ses  of  determining  each 
liou.sehold’s  Medicaid  eligibility  and 
that  individual’s  entire  income  is 
counted  as  available  to  each  hou.sehold, 
when,  in  leality,  only  a  j)ortion  of  tin; 
individual’s  income  may  actually  1)(; 
available  to  each  hou.sehold.  For 
examj)le,  we  believe  this  could  occur 
when  one  or  both  sj)ouses  in  a  inanied 
couj)l(;  not  filing  jointly  claims  one  or 
more  tax  dej)endents,  when  one  or  both 
meml)(;rs  of  an  unmarried  couj)le  with 
a  child  in  common  have  tax  dej)endents 
of  their  own,  and  in  some  three- 
generation  households,  dej)ending  on 
the  tax  filing  .status  of  the  household 
members.  Ba.sed  on  the  authoiity 
j)rovid(;d  in  .section  1‘)()2(e)(14)(H)(ii)  of 
tin;  y\ct.  we  are  considering  r(;visious  to 
§435.003  to  avoid  tln;.se  r(;sults.  We  aie 
seeking  comments  on  this  and  other 
situations  in  which  this  might  oe:cur, 
and  on  r(;vi.sions  that  would  addre.ss  this 
issue. 

1).  MA('d  Screen  (§435.011) 

('onsistent  with  sections  10()2(a)(4). 
(a)(8),  (a)(10)(A),  (a)(10),  and  ((;)(14)  and 
.section  1043  of  the  Act.  in  §435.011,  we 
e.stahbshed  at  §435.011  of  the  Medicaid 
eligibility  final  rule  a  simj)bfied  test  for 
determining  eligibility  based  on  MAGI. 
To  effectuate  this  test,  we  j)rovided  a 
definition  of  “aj)j)bcal)le  MACd 
standard,”  which  will  he  at  least  133 
j)ercent  of  the  FPL,  but  in  some  .states, 
ba.sed  on  state-established  standards, 
may  be  higher  for  j)regnant  women, 
children,  or  in  a  few  .states,  parents  and 
caretaker  relatives.  We  j)roj)ose  two 
minor  revisions  to  the  definition  of 
“aj)j)bcable  MA(b  .standard”  at 
§435.011(1)).  and  to  extend  u.se  of  the 
MAGI  screen  to  elderly  and  disabled 
adults  wbo  niay  be  eligible  as  a  j)arent 
or  caretaker  relative  ba.sed  on  MAGI,  but 
who  are  not  included  in  the  MAGI 
screen  established  in  the  Medicaid 
eligibility  final  rule. 

The  aj)j)bcable  MACb  standard  for 
j)arent.s  and  caretaker  relatives  should 
l)e  the  highest  inc:ome  .standard  which 
can  be  aj)j)lied  to  tletermining  eligibility 
for  a  j)arent  or  caretaker  relative  under 
any  eligibility  grouj)  using  MAGI-based 
hou.sehold  income,  as  defined  in 
§435.003  of  the  Medicaid  eligibility 


final  rule.  Section  435.01 1(b)(1)(i)  of  the 
Medicaid  eligibility  final  rule  j)rovides 
that  this  aj)j)bcal)le  MAGI  standard  is 
the  higher  of  133  j)ercent  FPI.  (the 
income  standard  for  the  n(;w  adult 
grouj)  at  §435.110  of  the  Medicaid 
eligibility  final  rule)  and  the  income 
standard  established  by  the  state  for 
mandatory  coverage  of  i)ar(;nt.s  and 
caretaker  relatives  under  section  1‘)31(b) 
of  the  Act.  imj)lemented  at  §435.110  of 
the  final  Fbgibility  Rule.  Because  some 
.states  have  exj)anded  coverage  to 
j)arent.s  and  caretaker  relatives  at  higher 
income  levels  through  the  adoj)tion  of 
an  oj)tional  grouj)  for  j)arents  and 
caretaker  relatives  under  section 
1002(a)(10)(A)(ii)(I)  of  the  Act. 
imj)lemented  at  §435.220  of  this 
j)roj)o.sed  rulemaking,  the  income 
standard  aj)j)lied  by  the  state  to  this 
optional  grouj)  in  accordance  with 
j)roj)osed  §  435.220(c),  if  higher  than 
l)oth  133  j)ercent  FPL  and  the  standard 
for  coveiage  under  §435.110,  should 
serve  as  the  aj)j)bcable  MAGI  standard 
for  j)arents  and  caretaker  relatives.  We 
j)roj)ose  revisions  at  §  435.01  l(b)(l)(i). 
acicordingly,  to  accurately  reflect  the 
aj)j)bcable  MAGI  standard  for  j)arents 
and  caretaker  r(;lative.s.  As  j)rovided  at 
§  435.01  l(l))(l)(iv)  of  the  Medicaid 
eligibility  final  ride,  if  tin;  .state  has 
adoj)ted,  and  j)ha.sed  in  coverage;  of 
j)arent.s  and  caretaker  relatives  under, 
the  oi)tional  eligibility  grouj)  for 
individuals  with  MAGI-based 
bousehold  income  over  133  jiercent 
FPL,  the  aj)j)bcable  MAGI  standard 
under  paragraj)h  (b)(1)  will  be  the 
income  standard  adoi)ted  by  tin;  state 
for  that  oj)tional  eligibility  grouj)  in 
accordance  with  § 435.21 8(b)(l)(iv). 

Paragraj)!)  (c)(1)  of  §435.011  of  the 
Medicaid  eligibility  final  rule  excluded 
from  tbe  simjjlified  MAGI  screen  all 
individuals  who  are  excluded  from  the 
new  adult  grouj)  bef:ause  thev  have 
attained  at  lea.st  age  05  or  are  entitled  to 
or  enrolled  for  Medicare.  .Such 
individuals  may  be  eligible  ba.sed  on 
MA(jI,  however,  if  they  also  are  a  j)arent 
or  caretaker  relative  or  are  j)regnant.  We 
therefore  clarify  at  j)roj)o.sed 
§435.01 1(b)(2)  that  there  generally  is  no 
aj)j)bcable  MACb  standard  for 
individuals  who  have  attained  at  lea.st 
age  ()5  and  individuals  ages  lt)-04  who 
are  entitled  to  or  enrolled  for  Medicare, 
un/e.s.s  such  individual  akso  is  j)regnant 
or  is  a  j)arent  or  caretaker  relative.  For 
such  individuals.  j)r()j)o.sed 
§435.01 1(b)(2)  defines  the  aj)j)bcable 
MAGI  standard,  in  the  ca.se  of  such 
individuals  who  are  jiiegnant  as  the 
ai)j)bcable  MACb  standard  established 
for  j)regnant  women  under  j)aragraj)h 
(b)(1)  and,  for  elderly  or  Medicare- 
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oligibh;  ])ar(:nt.s  and  caretaker  relative.s, 
the  higlier  of  the  income  standards 
estal)lislKul  l)y  the  state  under  the 
mandatory  and  oi)tional  eligil)ility 
groups  for  ])arents  and  caretaker 
relatives. 

14.  Single  State  Agency — Dcdegation  of 
Eligihility  Determination  to  Exchanges 

l.'i.'l.l’lO.  431.10,  and  431.11) 

In  the  Medicaid  Eligibility  proposed 
rule,  published  on  Augu.st  17.  2011  (70 
l^R  .‘jll48),  we  ])roi)osed  to  allow 
Medicaid  agencies  to  delegate  eligihilitv 
determinations  to  Exchanges  that  are 
public  agencies  authority  to  make 
Meilicaid  eligibility  determinations  as 
long  as  the  single  state  Medicaid  agency 
retained  authority  to  issue  i)olicies, 
rules  and  regulations  on  program 
matters  and  to  exercise  discretion  in  the 
administration  or  supervision  of  the 
plan.  We  also  noted  that  if  Exchanges 
were  estahli.shed  as  non-governmental 
entities  as  allowed  by  the  Affordable 
Care  Act,  the  coordination  provisions  in 
the  law  may  he  more  challenging  and, 
for  examj)le,  could  recjuire  the  co- 
location  of  Metlicaid  .state  workers  at 
Exchanges  or  other  accommodations  to 
ensure  coordination  is  accom])li.she(l. 
We  solicited  comment  on  ajjproaches  to 
accommodate  the  statutorv  o])tion  for  a 
state  to  ojKH'ate  an  Exchange  through  a 
ja  ivate  entity,  including  whether  siu;h 
entities  shoidd  he  ptMinittiul  to  conduct 
Medicaid  eligibility  determinations 
consistent  with  the  law. 

Ba.sed  on  comments  we  received  to 
our  pro])o.sal,  in  the  Medicaid  eligihilitv 
final  rule,  we  ])ermitte(l  a  broader 
delegation  of  Medicaid  eligibility 
determinations  that  we  initially 
propo.sed,  jiermitting  delegation  of 
eligibility  determinations  to  any 
Exchange,  whether  a  governmental  or 
non-governmental  organizations,  to 
promote  coordination  and  ensure  that 
Exchanges  could  make  Medicaid 
eligibility  determinations,  even  when 
non-governmental.  We  limited  the 
eligibility  determination  authority  of  an 
Exchange  operated  hv  a  non¬ 
governmental  entity  or  that  contractcul 
with  private  entities  to  MACl-hascul 
determinations  only,  provided  that  the 
single  .state  agency  retained  its 
re.si)on.sihilities  for  sn])ervising  the 
administration  of  the  ])lan  ancl  for 
making  the  rides  and  regulations  for 
administering  the  plan,  and  that  it 
remained  accountable  for  the  jiroper 
administration  of  the  jirogram 
exercising  apjiropriate  control  and 
oversight  over  any  entity  making  final 
eligibility  determinations  on  its  behalf. 

Several  provisions  of  the  Medicaid 
eligibility  final  rule  were  i.ssued  on  an 
interim  final  basis.  Though  the  single 


state  agency  jirovisions  were  not  issued 
as  interim  final  rules  open  for  comment, 
we  received  ])uhlic  comments  on  them 
because  they  were  clo.sely  related  to  the 
interim  final  regulatory  provision  at 
43.').  1 2()()(c)  that  was  subject  to 
i:omment.  That  provision  referred  to 
treatment  of  individuals  determined 
eligible  for  Medicaid  by  a  final 
(lidermination  of  another  insurance 
affordability  program.  Numerous 
conunenters  reijue.stiul  that  (iM.S 
reconsider  our  policy  permitting 
delegation  of  eligibility  determinations 
to  nongovernmental  entities.  They 
expressed  multiple  concerns  including 
their  belief  that  determining  Medicaid 
eligibility  is  an  inherently  governmental 
function  that  should  not  he  delegated  to 
a  nongovernmental  entity.  .Some  argued 
that  even  with  the  stronger  standards  in 
the  Medicaid  eligibility  final  ride. 
Medicaid’s  oversight  of  Exchanges  run 
by  or  contracting  with  private  entities 
would  he  limited  by  the  lack  of  a 
contractual  relationship  between  the 
Medicaid  agency  and  tlie  private  entity. 

In  light  of  these  public  comments,  we 
are  ])ro|)osing  to  revert  to  the  policy 
jiroposed  in  the  Medicaid  eligibility 
])ropo.sed  ride,  that  state  Medicaid 
agencies  would  he  limited  to  delegating 
eligibility  determinations  to  Exchanges 
that  are  government  agencies 
maintaining  personnel  standards  on  a 
merit  basis.  For  ])ur|)ose.s  of  delegation, 
we  would  treat  a  public  authority 
running  an  Exchange  and  emjjloying 
merit  sy.stem  ])rotection  princi])les  as  a 
government  agency  such  that  delegation 
to  it  would  he  ])ermitted.  We  would 
retain  many  of  the  ])rovision.s 
strengthening  the  control  and  oversight 
resijonsihilities  of  the  single  state 
agency.  We  seek  comment  to  this 
])ropo.sed  change  regarding  permi.ssihle 
delegations  of  final  Medicaid  eligibility 
determinations.  In  addition,  we  are 
seeking  further  comment  regarding  wavs 
states  can  ensure  a  coordinated  svstem 
by  engaging  non-profits  and  jnivate 
contractors  in  the  jirocess  of  snj)])orting 
Medicaid  and  the  CHIP  eligibility 
determinations  while  ensuring  that  any 
final  Medicaid  eligibility  determination 
is  made  by  a  government  agency.  We 
believe  this  ])otential  change  is 
con.si.stent  with  current  .state  practices 
and  ])lan.s. 

Thus,  we  are  ])roj)osing  at  42  CT’R 
431.10  to  delete  the  provision  at  (c)(3) 
added  by  the  Medicaid  eligibility  final 
rule  which  jirovided  that  Exchanges 
operated  as  nongovernmental  entities  as 
permitted  under  4.')  (iFR  l.'i.'i.llOlc),  or 
contracting  with  a  private  entity  for 
eligibility  services,  as  permitted  under 
1311(f)(3)  of  the  Affordable  Care  Act 
and  4.')  CFR  1.').').!  l()(a)  are  permitted  to 


make  final  determinations  of  eligihilitv 
limited  to  determinations  using  MACl- 
hased  methods  as  set  forth  in  §43.1. 003 
of  this  suhchajjter.  We  propo.se  instead 
to  add  exjilicit  language  to:  im|)lement 
1002(a)(3)  and  (a)(.'i)  of  the  Act  by 
reiiidring  the  Medicaid  agency  remain 
resjionsihle  for  determining  eligibility 
for  all  individuals  applving  for  or 
receiving  benefits  and  for  conducting 
fair  hearings;  consolidate  §431. 10(c)(1) 
and  (c)(2)  (regarding  the  other  .state  or 
federal  agencies  to  which  the  single 
state  agency  currently  is  permitted  to 
delegate  authority  to  determine 
Medicaid  eligibility)  into  a  new 
paragraph  (c)(l)(i);  and  add  an  Exchange 
established  under  .sections  1311(h)(1)  or 
1321(c)(1)  of  the  Affordable  Care  Act  to 
the  list  of  permi.ssihle  agencies.  We 
further  jiropose  at  §431. 10(c)(2)  to 
recjuire  that  any  entity  to  which  such 
authority  is  deiegatecl  he  a  governmental 
agency  which  maintains  jjersonnel 
standards  on  a  merit  basis  consi.stent 
with  section  1002(a)(4)  of  the  Act, 
which  we  add  as  a  basis  in 
§431. 10(a)(1). 

Consistent  with  the  statutorv 
authority  at  l‘)02(a)(.')).  we  are  retaining 
the  recjuirements  added  in  the  Medicaid 
eligibility  final  rule  which  strengthened 
the  controls  and  oversight  of  the  single 
.state  agencv.  hut  as  noted  in  section  H.A 
of  the  jireamhle.  we  have  streamlined 
and  reorganized  the  text  oftho.se 
|)aragraj)h.s  in  this  |)roj)osed  rulemaking. 
\Ve  believe  that  such  strengthened 
controls  are  ajiprojiriate  for  a  single 
state  agency  that  delegates  eligibility, 
even  to  another  government  agency.  We 
are  also  j)rojK)sing  coidorming  changes 
to  §  431.1 0((1)  regarding  agreements  with 
federal  or  state  and  local  entities  for 
eligibility  determinations. 

\Ve  note  that  hecau.se  delegation  will 
only  he  jiermitted  to  an  Exchange  to  the 
extent  that  the  eligibility  determinations 
are  made  by  a  government  agency 
maintaining  jiersonnel  standards  on  a 
merit  basis  consi.stent  with  recjuirements 
.set  forth  in  section  19()2(a)(4)  of  the  Ai:t. 
the  single  state  agenc:y  will  he  allowed 
to  delegate  authority  for  an  eligibility 
determination  to  the  Exchange, 
including  an  eligihilitv  determination 
for  MA(d-exc;ej)tecl  inclivicluals. 
Alternatively,  the  single  state  agenc:y 
may  arrange  to  have  the  Exchange 
.sc;reen  for  jiossihle  Meclic:aicl  eligihilitv 
for  MACI-excejitecl  inclivicluals  as  set 
forth  in  §43.').t)11  ancl  c:oc)rclinate  the 
transfer  of  the  aj)j)lic;ation  to  the 
Medicaid  agenc:y.  as  set  forth  in 
§43.').! 200.  15ecau.se  the  single  state 
agenc;y  may  delegate  eligibility 
determination  authority  for  different 
j)c)jmlations  to  more  than  one  agenc:y 
(for  examjile.  to  the  Sc)i:ial  Security 
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Administration,  the  agency 
administering  the  state's  program  under 
title  IV-A  of  the  Act,  and/or  the 
I'ixchange),  we  further  j)ropos(!  at 
§431.1()(c)(1)(i)  to  requin?  that  the  state 
plan  reflect  both  the  agency  to  which 
authority  is  (hilegated  as  well  as  the 
individuals  who.se  eligibility  can  he; 
(h'termined  by  such  delegee. 

Finally,  we  are  j)roj)osing  to  make 
changes  to  ^431. 11  regarding  state 
organization.  VVe  are  jHoposing  to  delete 
the  retjuirement  at  §431.11(1))  for  the 
state  j)lan  to  |)rovide  for  a  medical 
assistance  unit  within  the  Medicaid 
agency.  Similarly,  we  are  proposing  to 
delete  the  re(|nirement  at  §431. 11(c), 
^designated  as  §431.11(1)).  for  the  state 
j)lan  to  provide  a  de.scription  of  the 
organization  and  functions  of  the 
medical  assistance  unit  and  an 
organization  chart,  as  well  as  a 
description  of  the  kinds  and  numhers  of 
j)rofessional  medical  personnel  and 
supporting  staff  u.sed  in  the 
administration  of  the  |)lan  and  their 
resj)onsihilities.  We  believe  that  states 
should  have  maximum  flexibility  to 
organize  themselves  however  they 
choose,  hilt  seek  |)ul)lic  comment  on 
this  propo.sal  regarding  any  reasons  we 
should  retain  this  reiinirement.  Finally, 
we  are  proj)osing  conforming  changes  to 
§431.1()(d).  redesignated  as  §  431  .l()(c) 
to  delete  the  references  to 
nongovernmiintal  entities  conducting 
eligibility  determinations  or  Exchange 
contractors  performing  eligibility 
functions. 

1.').  Medical  Supi)ort  and  Pavments 
(§§433.138,  433.14.'),  433.147.  433.148, 
433.1.')2  and  43.').()1()) 

.Section  1912  of  the  Act  reiinires.  as  a 
condition  of  eligibility  for  Medicaid, 
that  parents  seeking  coverage  cooj)i!rate 
with  the  state  in  establishing  paternity 
and  in  obtaining  medical  snp])ort  and 
j)ayments.  These  reipurements  can  he 
waived  for  good  cause.  While  parents 
can  he  denied  Medicaid  eligibility  or 
terminated  from  coverage  for  failure  to 
coojierate.  children  cannot  he  denied 
Medicaid  eligibility  or  terminated  from 
coverage  due  to  a  parent’s  failure  to  do 
.so.  .State  Medicaid  agencies  must  enter 
into  agreements  with  the  child  .sup|)ort 
agency  in  the  .state,  or  another 
appropriate  state  agenev.  to  effectuate 
.section  1912  of  the  Act  and  the 
collection  of  medical  child  support. 
.Section  1912  of  the  Act  is  imjilemented 
at  §433.13.')  through  §433.1.')4  and 
§43.').()10  of  the  current  regulations. 

We  proj)o.se  to  revi.se  of 
§  433.148(a)(2)  and  §43.5.81 0(a)(2)  to 
provide  that,  consistent  with  the 
j)ractice  in  many  states  today, 
individuals  (unless  exemj)t  i)er  existing 


regulations)  mu.st  agree  to  coopeiate  in 
establishing  j)aternity  and  obtaining 
medical  .su])port  at  application,  hut  that 
enforcement  of  actual  measures  to 
cooperate  happen  following  enrollment 
in  coverage.  As  di.scns.sed  in  the 
Medicaid  eligibility  final  rule,  states 
must  align  the  eligibility  rules  for  all 
insurance  affordability  programs  to  the 
maxinunn  extent  j)o.s.sil)le,  to  achieve  a 
highly  coordinated  and  streamlined 
eligibility  and  enrollment  system. 
Important  to  the  achievement  of  such  a 
.sy.stem  is  that  individuals  are  enrolled 
in  coveiage  in  as  clo.se  to  real  time  as 
po.ssihle.  However,  in  .some  cases  toilay, 
enrollment  in  Medicaiil  for  parents  who 
are  subject  to  these  coo))eration 
requirements  is  often  delayed  until  the 
j)arent  can  show  that  he  or  she  has 
cooj)erated  with  the  child  support 
agency,  undermining  the  goal  of  real¬ 
time  ])roce.ssing  of  applications. 
(^oo|)eration  with  e.stahli.shing  paternity 
and  obtaining  medical  support  is  not 
reijiiired  for  ])ur])oses  of  eligihilitv  for 
other  insurance  affoi'dahility  programs, 
llecause  all  insurance  affordability 
programs  will  u.se  the  .same  streamlined 
a])plication  and  eligibility 
diiterminations  and  enrollment  will  he 
coordinated,  an  eligibility  diilermination 
for  Medicaid  should  not  he  delayed  by 
the  cooperation  reiiuirements.  Further, 
in  states  which  anthorizi?  the  Exchange 
to  make  Medicaid  eligibility 
determinations,  it  would  not  hi;  realistic 
to  ex])ect  the  Exchange  to  implement 
this  Medicaid  re(]uirement  ])rior  to 
making  a  determination.  Fost- 
enrolhnent  enforcement  allows  the 
Exchange  to  make  Medicaid 
determinations,  facilitates  coordination 
among  the  programs,  and  ensures 
individuals  have  acce.ss  to  coverage  in  a 
timely  manner. 

Under  the  proposed  revisions, 
individuals  must  attest  on  the 
a])plit;ation  that  they  agree  to  cooperate 
with  the  state  in  e.stahli.shing  paternity 
and  obtaining  medical  support 
payments.  However,  the  .state  should 
not  wait  until  otherwi.se  eligible 
individuals  actually  begin  coo])erating 
before  finalizing  the  eligibility 
determination  and  furnishing  benefits.  If 
the  individual  does  not  coojierate, 
consistent  with  the  requiriiinents 
de.scrihed  in  §433.147  of  the 
regulations,  the  Medicaid  agenev  mn.st 
take  action  to  terminate  eligibility  in 
accordance  with  ])art  431  snhpart  f] 
(relating  to  notice  and  fair  hearing 
rights).  In  addition  to  the  change 
de.scrihed  above,  we  are  making 
technical  corrections  to  §§433.138, 
433.145,  433.147  and  435.810  to  update 
references  to  pregnant  women  eligibility 


under  section  19()2(a)(l())(A)(i)  of  the 
Act  to  a  reference  to  §435.1  Ki,  as 
])ronudgated  in  the  Medicaid  eligibility 
final  rule,  and  to  update  or  eliminate 
references  to  verification  regulations  in 
snhpart  )  of  j)art  435  of  the  regulations 
which  were  eliminated  or  revi.sed  in  the 
Medicaid  eligibility  final  rule.  We  akso 
|)ropo.se  to  delete  §  433.1 52(1))(1) 
because  45  (]FR  part  308  no  longer 
exists.  .Section  433.147(c)(1)  is  revi.sed 
and  §433.147(il)  is  deleted  to  eliminate 
references  to  factors  applicable  to 
waiving  the  cooj)eration  requirement 
contained  in  45  (]FR  part  232  because 
part  232  of  45  C^FR  was  removed  from 
the  legulalions  following  with  the 
pas.sage  of  the  Personal  Responsibility 
and  \Vork  ()p])ortunity  Reconciliation 
Act  (PRWORA).  Finally,  we  ])ropose  to 
delete  §435.81 0(c)  as  no  longer  relevant 
since  the  effective  dates  referenced  were 
at  least  25  years  ago. 

18.  C'.onversion  of  F'ederal  Minimum 
Income  .Standards  for  .Section  1931 
(§§435.110  and  435.1 18) 

.Section  1902(e)(14)(A)  and  (E)  of  the 
Act,  as  added  bv  .section  2002  of  the 
Affordable  Ckire  Act,  provides  for  the 
conversion  of  the  income  standards  in 
effect  in  the  state  ])rior  to  the  Affordable 
(kire  Act  to  thresholds  that  are  not  le.ss 
than  the  levels  that  a|)j)lied  on  the  date 
of  enactment.  In  our  Medicaid 
Idigibility  ])ropo.se(l  rule  published  in 
the  Federal  Register  on  August  17. 

2011,  we  pro])osed  to  retain  the 
minimum  income  standards  specified  in 
federal  statute  for  each  eligibility  group, 
while  giving  states  flexibility  to  .set  new 
.standards  using  Modified  Adjusted 
Gross  Income  (MAGI)  at  a  level  that 
would  take  into  account  a  state’s  current 
rules  regarding  how  income  is  counted. 
We  discussed  that  we  con.sidered 
whether  or  not  states  should  convert  the 
federal  minimum  income  standards 
j)re.scribed  in  .statute — for  example,  the 
minimum  standard  for  ])regnant  women 
and  children  specified  in  section  1902(1) 
and  for  j)arent.s  and  other  caretaker 
relatives  in  section  1931(b)  of  the  Act — 
to  a  MAGl-equivalent  minimum  income 
standard  based  on  the  income 
disregards  currently  used  by  the  state. 
We  ex])lained  that  while  doing  so  could 
result  in  maintaining  eligibility  for 
individuals  who  nnght  otherwise  lose 
Medicaid  due  to  the  elimination  of 
income  exclusions  and  disregards  under 
MAGI,  if  a  state  were  to  reduce  its 
income  standard  to  the  minimum 
])ermitted,  it  also  would  result  in 
different  minimum  income  eligibility 
standards  being  applied  across  states 
and  reduce  the  amount  of  eligibility 
simplification  that  could  be  achieved. 
We  finalized  the  policy  in  our  Medicaid 
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eligibility  final  rule,  and  fniiher  noted 
that  the  effect  of  the  .statute's 
re(|uirenient  to  rai.se  the  statutory 
ininiininn  .standards  for  children  ages  (j 
to  18  to  1.33  i)(!rcent  of  the  FPh  under 
.section  19()2(a)(l{))(A)(i)(VlI)  of  the  Act 
was  to  align  all  age  groups  of  children 
at  133  ])ercent  of  the  FPL,  along  with 
adults  under  age  (i.'i.  and  that  a  ])olicy 
that  re(]nired  conversion  of  federal 
niiniininns  for  younger  children  would 
defeat  such  alignment  and  result  in 
children  in  the  same  family  potentially 
being  eligible  for  diffenmt  insurance 
affordability  jjrograms  depending  on 
their  age. 

Sinc;e  the  publication  of  the  Medicaid 
eligibility  final  rule,  the  Su])reme  Court 
d(!cided  in  National  Fadevation  of 
Indopandani  Business  v.  Sehelius, 

U.S.  :  132  S.  Ct.  2.'58(i;  183  L.Ed.  2d 
4.'j()  (2012)  that  the  Secretary  does  not 
have  authority  to  penalize  a  state  for  not 
adopting  the  new  adult  group,  resulting 
in  unc(;rtainty  regarding  whether  the 
new  adult  grouj)  coverage  will  he 
available  for  parents  and  other  caretaker 
relatives  with  income  at  or  below  133 
])ercent  FPL  who  do  not  meet  the 
financial  eligibility  recjuinanents  of 
.section  1931  of  the  Act.  We  also  i.ssued 
a  Solicitation  of  Public  Input  on  the 
Conversion  of  Net  Income  Standards  to 
liciuivalent  MACd  Standards 
(Solicitation)  and  received  nnmerons 
comments  on  this  issue,  (iommenters 
noted  that  in  states  that  do  not  exjjand 
coverage  to  the  new  adult  groii]),  and 
who  reduce  coverage  for  parents  to 
statutory  federal  minimum  thresholds 
(the  AFDCi  standard  in  effect  as  of  May 
1,  1988  for  the  applicable  family  size), 
eligibility  for  coverage  for  these  parents 
could  he  restricted  if  minimnm 
eligibility  thresholds  are  not  converted. 
They  noted  that  if  the  federal  minimum 
thresholds  an;  less  than  100  percent  of 
the  FPL,  parents  in  a  state  that  does  not 
exj)and  may  not  even  have  the 
ojjportunitv  to  r(;ceive  an  advance 
|)ayment  of  a  jjremium  tax  credit  to 
j)nrchas(;  coverage  on  tin;  Exchange. 

In  light  of  the  comments  received  to 
our  Solicitation,  we  are  proposing  to 
r(;(inire  conversion  of  the  fed(;ral 
minimum  income  standard  for  section 
1931  of  the  Act.  Although  the  statute  is 
silent  with  res])ect  to  conversion  of 
federal  minimum  income  standards,  the 
intent  of  sections  19()2(e)(14)(A)  and  (E) 
of  the  Act  is  to  ensure  that  in  the 
aggregate  individuals  that  would  have 
been  eligible  under  Medicaid  rules  in 
(;fiect  prior  to  the  Affordahle  Care  Act 
remain  eligible  once  the  new  MAGl- 
hased  methodologies  go  into  effect.  Our 
proposal  to  direct  conversion  of  the 
f(;deral  minimum  standard  for  section 
1931  would  imjilement  the  conversion 


re(|nirements  in  the  statute  more; 
consistently,  which  is  particularlv 
important  in  light  of  the  voluntary 
natur(;  of  the  low  income  adult 
exjjansion  under  the  Supreme  (Court’s 
decision.  In  addition,  hecau.se 
pregnancy  benefits  for  pr(;gnant  women 
under  §43.'5.1  l(j(d)(4)(i)  are  tied  to  the 
same  May  1,  1988  AFDC  income 
standard  for  the  a])j)licahle  family  size, 
we  are  proj)osing  that  this  income  limit 
should  also  he  converted.  However,  for 
the  rea.sons  stated  in  the  Medicaid 
Eligibility  proposed  and  final  rules,  we 
are  not  n;visiting  our  policy  with 
respect  to  the  conversion  of  federal 
minimnm  income  standards  and  limits 
for  all  other  eligibility  groups  and 
covered  services,  whicii  are  not  required 
to  he  converted  under  the  Medicaid 
eligibility  final  rule. 

II.  Essential  Health  Benefits  in 
Alternative  Benefit  Plans 

A.  Background 

Beginning  in  2014,  all  non- 
grandfathered  health  insurance 
coverage  '  in  the  individual  and  small 
grou])  markets,  M(;dicaid  hi;nchmark 
and  h(;nchmark-e(]uivalent  plans  (now 
also  known  as  Alternative  Benefit 
Plans),  and  Basic  Health  Programs  (if 
ap])licahle)  will  cover  es.sential  health 
h(;nefits  (EHBs),  which  include  items 
and  .services  in  10  statutory  benefit 
categories,  such  as  hospitalization, 
jirescription  drugs,  and  maternity  and 
newborn  care,  and  are  (;(|ual  in  .scope  to 
a  typical  emjilover  h(;alth  jilan. 

B.  Provision  of  the  Proposed  Bide:  Part 
440 — Medicaid  Program:  State 
Flexihilitv  for  Medicaid  Benefit 
Packages 

1.  Suhjiart  C — Benchmark  Benefit  and 
Benchmark-E(]uivalent  Coverage 

a.  Conforming  (Changes  to  Medicaid  To 
Align  With  Essential  Health  Benefits 

Section  1937  of  the  Act  provides 
states  with  the  flexibility  to  amend  their 
Medicaid  .state  plans  to  jirovide  for  the 
use  of  benefit  packages  other  than  the 
standard  Medicaid  state  jilan  hen(;fit 
packagi;  offered  in  that  state,  for  certain 
po])ulations  as  defined  hv  the  state. 
These  “Alternative  Benefit  Plans”  are 
ha.s(;d  on  henchmark  or  benchmark- 
equivalent  packages.  There  are  four 
henchmark  packages  described  in 
section  1937  of  the  Act: 


■  I'oi'  nuii'(!  inlonnalion  on  stains  as  a 
f^randl'alhoriid  health  jilans  niultirtlie  AH'ordal)l(! 
Can;  Act.  |)l(!ase  S(!e  Interim  Mnal  Knit!,  "(aoup 
Health  Plans  and  Health  Insurance  Coverage 
Kelatin”  to  Status  as  a  CrandlatlauiHl  Health  Plan 
Under  the  Patient  Protection  and  Allordahle  Can; 
Act."  Available  at:  hHp://c('iia.cms.p,av/iosouices/ 
ivgiilations/inclox.lUnilltoi), 


•  The  h(;nefit  package  provided  by 
the  Federal  Employees  Health  Insurance 
Benefit  |)lan  (FEHB)  Standard  Blue 
Cros.s/Blue  Shield  Preferred  Provider 
Ojition; 

•  State  employee  health  coverage  that 
is  offered  ami  generally  available  to 
state  employees: 

•  The  health  insurance  plan  offered 
through  the  Health  Maintenance 
Organization  (HMO)  with  the  large.st 
insured  commercial  non-Medicaid 
enrollment  in  the  state:  and 

•  Sitcretary-approved  covenige. 
which  is  a  benefit  package  the  Secretary 
has  determined  to  provide  coverage 
aj)pro]iriate  to  meet  the  needs  of  the 
population  provided  that  coverage. 

Under  the  Deficit  Reduction  Act  of 
2()().‘5  (DRA)  (Pul).  L.  109-171,  enacted 
on  February  8,  2()()0),  benchmark- 
equivalent  coverage  is  provided  whtm 
the  aggregate  actuarial  value  of  the 
proposed  benefit  package  is  at  least 
actuarially  equivalent  to  the  coverage 
provided  hy  one  of  the  benefit  })ackages 
described  above,  for  the  identified 
Medicaid  population  to  which  it  will  be 
offered.  Section  l‘)37  of  the  Act  further 
provides  that  certain  categories  of 
benefits  must  be  j)rovided  in  any 
benchmark-ecpiivalent  plan,  and  other 
categories  of  benefits  must  include 
“sub.stantial  actuarial  value”  compared 
to  the  benchmark  package. 

Section  2001  (c)  of  the  Affordable  (iare 
Act  modified  the  benefit  provisions  of 
section  1937.  Specifically,  .section 
2001(c)  added  mental  health  benefits 
and  ])rescription  drug  coverage  to  the 
list  of  benefits  that  must  be  included  in 
benchmark-eejui valent  coverage: 
required  the  inclusion  of  Es.sential 
Health  Benefits  (EHBs)  beginning  in 
2014:  and  directed  that  section  1937 
benefit  plans  that  include  medical/ 
surgical  benefits  and  mental  health  and/ 
or  sub.stance  use  disorder  benefits 
com])ly  with  the  Mental  Health  Parity 
and  Addiction  Equitv  Act  of  2008 
(MHPAEA). 

In  aihlition.  section  2001(a)(1)  of  the 
Affordable  (iare  Act  e.stablished  a  new 
adult  eligibility  grouj)  for  low-income 
adnlts  age  19  to  04  effective  January  1. 
2014.  .States  that  imj)lement  this  new 
eligibility  grouj)  shall  j)rovide  medical 
assistance  for  that  grouj)  through  an 
Alternative  Benefit  Plan  (whicii  must 
include  EHBs  as  of  the  .same  date) 
subject  to  the  reijuirements  of  section 
1937  of  the  Act. 

Finally,  .section  2004  of  the  Affordable 
(’.are  Act.  as  amended  by  section 
10201(a)  of  the  Affordable  (]are  Act. 
added  a  new  oj)tional  eligibility  grouj) 
for  “former  fo.ster  care  children”  under 
age  20  that  j)rovide.s  that  these 
individuals  will  not  be  included  in  the 
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new  adult  oligil)ility  group  and  exempts 
the.se  individuals  Iroui  luaudatorv 
eurollmeut  in  an  Alternative  Benefit 
Plan.  .Section  23()3(c)  of  the  Affordable 
('.are  Act  provides  that  medical 
assistance  to  individuals  described  in 
1?)().')(a){4)((d  of  die  Act  (individuals  of 
child  hearing  age),  through  enrollment 
in  an  Alternative  Benefit  Plan,  shall 
include  family  |)lanning  services  and 
supplies. 

Tiiis  jiroposed  rule  revises  current 
Medicaid  regulations  to  conform  to 
the.se  statutory  changes:  provides  further 
interpretation  of  how  FHBs  ap|dy  to 
Medicaid;  and  makes  other  changes  to 
further  simjilify,  clarify  and  align 
regulatory  recjuiremenls  between 
Medicaid  and  the  private  insurance 
market,  where  approjiriate.  We  issued  a 
.State  Medicaid  Director  letter  on  the 
above  tojiics  on  November  20.  2012. 

We  propose  to  make  the  following 
changes  in  Medicaid  regulations  to 
im])lement  new  statutory  or  regulatory 
recinirements  Bowing  from  these 
jirovisions.  These  jiropo.sed  changes  are 
meant  to  codifv  statntorv  retpdrements 
or  to  align  Medicaid  regulations  to  the 
policies  (liscn.ssed  earlier  in  this 
proposed  rule.  The  ])ropo.se(l  changes  to 
tin;  regulation  are  as  follows: 

•  Amend  tj 440.30.')  hv  re-designating 
the  current  paragra])h  (d)  as  {5  440.38() 
and  to  nn  ise  sections  (a)  and  (h)  to 
address  the  addition  of  the  new  adult 
eligibility  gronj)  as  h(!ing  eligible  for 
coverage  under  an  Alternative  Benefit 
iMan. 

•  Amend  §440.31.')(h)  to  codifv  the 
provision  that,  while  a  new  eligihilitv 
group,  former  foster  care  children  are 
.statutorily  exemj)t  from  mandatory 
enrollment  in  an  Alternative  Bcmefit 
Plan. 

•  Add  to  §440.33.')  Benchmark- 
(uiuivalent  health  benefits  coverage,  new 
paragraphs  (h)(7)  and  (h)(8)  to  include 
l)enchmark-eqnivalent  health  Ixmefits 
coverage  for  j)rescription  drugs  and 
mental  health  benefits  in  accordance 
with  section  2001(c)  of  the  Affordable 
{^are  Act. 

•  Add  paragraph  (h)  to  §440.34.')  to 
codify  sec.tion  2303(c)  of  the  Affordable 
Clare  Act  to  provide  that  Alternative 
Bemdit  Plan  coverage  provided  to 
individuals  descrihcul  in  section 
100.')(a)(4)(C)  of  the  Act  (individuals  of 
child  hearing  age),  include  family 
planning  services  and  supplies. 

•  Add  a  new  paragraj)h  §440.34.')(c), 
to  incorporate  section  2001  (c)(())  of  the 
Affordable  Clare  Act. 

•  In  §440.34.')(d).  codify  the 
retpnrement  that  Alternative  Benefit 
I’lans  provide  EUBs  and  include  all 
updates  or  modifications  made 


thereafter  by  the  .Secretary  to  the 
definition  of  EHBs. 

•  In  § 440.34.')(e),  allow  Alternative 
Benefit  Plans  that  are  determined  to 
include  EHBs  as  of  January  1, 2014  to 
remain  effective  through  Deccmiher  31, 
201,')  without  need  for  updating,  at  the 
state’s  o])tion.  We  will  consult  with 
states  and  stak(!holders  and  evaluate  the 
])rocess  to  deterndne  how  often  states 
would  need  to  update  the.se  typ(is  of 
Alternative  Benefit  Plans  after  that  date. 

•  Add  a  new  §440.347  titled 
“E.ssential  Health  Benefits”  to 
incorporate  section  2001  (c)(.'))  of  the 
Alfordahle  Clare  Act. 

•  In  §  440.347(e),  codifv  .section 
1302(h)(4)  of  the  Afidrdahle  Clare  Act 
provides  that  benefit  design  cannot 
disf:riminate  “on  the  basis  of  an 
individuars  age,  expected  length  of  life, 
or  of  an  individual’s  pre.sent  or 
j)re(licted  disability,  degree  of  medical 
dependency,  or  (piality  of  life  or  other 
health  conditions”.  Benefit  design  non- 
di.scrimination  policitis  do  not  ])revent 
states  from  exercising  .Section  1937 
targeting  crit(!ria. 

1).  Modifications  in  A))j)lying  the 
Provisions  of  This  Propos(;d  Rule  to 
Medic:aid 

As  reflectcul  above,  the  definition  and 
coverage  provisions  for  EHBs  de.scrihed 
in  the  “.Standards  Related  to  Es.sential 
Health  Benefits,  Actuarial  Value,  and 
Accreditation”  propo.sed  ride  iinhlished 
on  November  20.  2012,  ajiplv  to 
Medicaid  excejit  in  specific 
circumstances.  The  conforming  changes 
we  jiropose  to  existing  regulations, 
together  with  the  .statutory  and 
regulatory  requirements  already  existing 
in  title  xix  and  the  Federal  Register, 
form  the  basis  for  how  the  Medicaid 
program  will  iinjilement  these  lienefit 
options. 

Chven  the  intersection  of  section  1937 
of  the  Act  and  the  jirovisions  in  the 
Affordable  Care  Act  relating  to  EHBs. 
there  would  he  a  two-stej)  jirocess  in 
Medicaid  for  designing  Alternative 
Benefit  Plans.  The  Affordable  Care  Act 
modified  section  1937  of  the  Act  to 
im|)lement  two  .standards  for  minimum 
coverage  jirovision:  not  only  must  EHBs 
as  defined  by  the  .Secretary  he  jirovided, 
hut  all  requirements  of  .section  1937  of 
the  Act  continue  to  a|)|)lv.  States  will 
fir.st  .select  a  coverage  ojition  from  the 
choices  found  in  section  1937  of  the 
Act.  The  next  stej)  is  determining 
whether  that  coverage  ojition  is  also  one 
of  the  hase-henchmark  jilan  ojitions 
identified  by  the  Secretary  as  an  ojition 
for  defining  EHBs. 

•  If  so,  the  standards  for  the  jirovision 
of  coverage,  including  EHBs,  would  he 
met,  as  long  as  all  EHB  categories  are 


covered,  including  through  any 
nece.ssarv  sujqilementation  of  missing 
El  IB  categories. 

•  If  not,  states  will  additionally  .select 
one  of  the  hase-henchmark  |)lan  ojitions 
identified  as  defining  EHBs.  This  means 
that  states  will  comjiare  the  coverage 
between  the  1937  ol  the  Act  coverage 
ojition  and  the  selected  hase-henchmark 
])lan  for  defining  EHBs  and  if  the  15)37 
of  the  Act  coverage  is  mi.ssing  a  category 
of  EHB,  siq)])lement  accordingly. 

In  keejiing  with  .section  15)37  of  the 
Act’s  waiver  of  comjiarahility.  states 
may  choose  to  target  jiojnilations  for 
recei|)t  of  sjjecialized  benefit  jiackages. 
allowing  for  different  Alternative 
Benefit  Plans  to  aj)j)ly  to  different 
j)oj)ulations.  Fnrtliermore,  we  jnopose 
at  a  new  §440. 347(c)  that  a  state  has  the 
ojition  to  select  a  different  hase- 
henchmark  ])lan  to  estahli.sh  EHBs  for 
each  Alternative  Benefit  Plan. 

As  de.scrihed  in  the  “Standards 
Related  to  Essential  Health  Benefits, 
Actuarial  Value,  and  Accreditation” 
|)ro])osed  rule  jnihlished  on  November 
20,  2012,  the  state  has  the  ojijiortnnity 
to  define  hahilitative  benefits  using  a 
transitional  ajijiroach  in  which  states 
may  either  define  the  hahilitative 
.services  category  or  leave  it  to  issuers. 

In  §  1  .'ll).!  1  .')(a)(4),  it  was  j)ro])osed  that 
if  the  EHB-henchmark  jilan  does  not 
include  coverage  for  hahilitative 
services  and  the  state  does  not 
determine  hahilitative  benefits,  a  health 
insurance  issuer  must  select  from  two 
o])tions:  (1)  jirovide  jiarity  by  covering 
hahilitative  .services  benefits  that  are 
similar  in  scojie,  amount,  and  duration 
to  benefits  covered  for  rehabilitative 
services:  or  (2)  decide  which  hahilitative 
services  to  cover  and  rejiort  on  that 
coverage  to  HH.S.  The  issuer  only  has  to 
su])|)lement  hahilitative  services  when 
there  are  no  hahilitative  services  offered 
in  in  the  base  benchmark  j)lan  or  the 
state  has  not  exercised  its  ojition  to 
define  hahilitative  services  under 
§  l.')().ll()(f).  We  ])ro]K)se  that  states 
define  this  benefit  for  Medicaid.  We  are 
.seeking  comments  regarding  whether 
the  state  defined  hahilitative  benefit 
definition  for  the  Exchanges  should 
a])])ly  to  Medicaid  or  whether  .states 
should  he  allowed  to  sejiarately  define 
hahilitative  services  for  Medicaid.  We 
are  soliciting  comments  on  the  ojition 
for  .states  to  fully  define  the  benefit  and 
various  a|)|)roache.s  for  doing  so  and 
whether  the  hahilitative  benefit  should 
he  offered  in  jiarity  with  the 
rehabilitative  benefit  as  was 
contemjilated  in  the  “.Standards  Related 
to  Es.sential  Health  Benefits,  Actuarial 
Value,  and  Accreditation”  ])ro|)osed 
rule  jjuhlished  on  November  20,  2012. 
Tims,  we  reserved  §  440.347(d)  to 
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incorporate  an  ajjproach  after  comments 
are  riiceived  for  states  to  define  the 
Medicaid  hahilitative  services  ElIB. 

We  also  note  two  areas  wlmre  states 
liave  (jiiestioned  application  of 
pro|)osed  rules  for  EHBs  with  res})ect  to 
Medicaid,  and  wish  to  clarify.  Neither 
nupiires  any  regulatory  change.  First,  for 
Medicaid,  medically  necessary  .services, 
including  pediatric  oral  and  vision 
.services,  must  he  provided  to  eligible 
individuals  under  the  age  of  21  under 
the  Medicaid  Early  Periodic  Screening, 
Diagnostic  and  Te.sting  (EPSDT)  benefit. 
As  a  result,  any  limitation  relating  to 
pediatric  services  that  may  ap])ly  in  a 
base  benchmark  plan  in  the  context  of 
the  individual  or  small  group  market 
does  not  apjjly  to  Medicaid.  Second, 
.section  1927  of  the  Act  sets  forth 
re(]uirement.s  for  covered  ont])atient 
drugs,  whereby  drug  manufacturers 
must  })ay  statutorily-defined  rebates  to 
the  states  through  the  Medicaid  drug 
rebate  j)rogram.  In  return,  any  state  that 
jjrovides  |)ayment  for  drugs  must  cover 
all  covered  outpatient  drugs,  which  may 
include  ap])ropriate  limitations  on 
amount,  duration,  and  scope,  for  the 
drug  manufacturers  that  ])articipate  in 
the  Medicaid  drug  rebate  i)rogram. 
S(!ction  1927  of  the  Act  also  applies  to 
Alternative  Benefit  Plans.  Consistent 
with  the  current  law,  states  have  the 
Hexihility  within  those  statutory  and 
regulatory  constructs  to  ado])t  prior 
authorization  and  other  utilization 
control  measures,  as  well  as  ])olicies 
that  nromote  the  u.se  of  generic  drugs. 

All  other  provisions  under  title  XIX  of 
the  Act  apply,  unless,  as  .sj)elled  out  in 
.section  1937  of  the  Act,  a  state  can 
satisfactorily  demonstrate  that 
implementing  such  other  provisions 
would  he  directly  contrary  to  their 
ability  to  implement  Alternative  Benefit 
Plans  under  section  1937  of  the  Act. 

We  also  clarify  that  preventive 
services  as  established  in  November  20, 
2012  Patient  I’rotection  and  Affordable 
Care  Act;  Standards  Related  to  Essential 
Health  Benefits,  Actuarial  Value,  and 
Accreditation  apply.  Specifically,  the 
proposed  rule  requires  that  all  EHB 
Benchmark  ])lans  t:over  a  broad  range  of 
preventive  services  including:  “A”  or 
“B”  services  recommended  hv  the 
United  States  Preventive  Services  Task 
Force;  Advisory  Committee  for 
Immunization  l^ractices  (ACIP) 
recommended  vaccines;  ])reventive  care 
and  screening  for  infants,  children  and 
adults  recommended  by  HRSA’s  Bright 
Futures  jirogram /project;  and  additional 
preventive  services  for  women 
recommended  by  Institute  of  Medicine 
(lOMJ.Title  XIX  premium  and  cost¬ 
sharing  jji'ovisions  aj)j)ly  to  j)reventive 
.services. 


2.  Other  Changes  To  Sim])lifv. 

Modernize  and  Clarify  Medicaitl 
Benchmark  Reciuirements  and  Make 
Technical  Corrections  to  Coverage 
Requinanents 

We  also  proj)o.se  to  make  certain 
changes  to  the  regulations  in  order  to 
])romote  simplification  and  clarification 
where  needed,  and  ])rovide  some 
additional  flexibilities  to  states 
regarding  benefit  options.  The  j)roposed 
changes  to  the  regulations  arc;  as 
follows: 

•  In  §440.1 30,  conform  our 
regulatory  definition  relating  to  who  can 
])rovide  preventive  services  with  the 
statute.  Our  current  regulation. 

§440.130,  states  that  preventive  services 
must  he  provided  by  a  i)hy.sician  or 
licensed  ])ractitioner.  This  is  not  in 
alignment  with  the  statutory  jjrovision 
at  lOO.'ilaJlKl)  of  the  Act  that  defines 
“services  *  *  *  recommended  by  a 
])hy.sician  or  other  licensed  practitioner 
of  healing  arts  within  the  .scope  of  their 
practice  under  State  law”. 

•  Add  §440.380  to  allow  states 
greater  flexibility  when  re(|uired  to 
publish  ]nihlic  notice.  We  propo.se 
modifying  the  public  notice;  recpiirement 
for  Alternative  Benefit  Plans  to  recpiin; 
that  such  notice;  he;  given  |)rie)r  to 
implementing  a  state;  j)lan  amenehnent 
(SPA)  when  the;  ne;w  Alternative  Benefit 
Plan  pre)vieles  inelivieluals  with  a  he;ne;fit 
pae:kage;  eejnal  te;  e)r  enlumceel  heveend 
the;  state's  appre)ve;el  .state;  plan,  e)r  adds 
additional  .se;rvices  te;  an  (;xi.sting 
Alternative  Bem;fit  Plan.  We  also 
pre)j)e)se  to  retain  the;  re;qiureme;nt  to 
l)uhlish  ])nhlie;  nedice  j)rie)r  to 
submitting  a  SPA  that  e.stahli.she;.s  an 
Alternative  Benefit  Plan  whie;h  provides 
less  benefits  than  the  state’s  approved 
state  plan,  which  include;.s  or  incre;ase.s 
co.st  sharing  of  any  tyiie,  or  which 
amends  an  apjiroveel  Alternative  Benefit 
Plan  by  aeleling  co.st  sharing  e)r  reelncing 
hene;fit.s. 

•  Revi.se  §  440.31.'i(f)  by  moelifying 
the  elefinitie)!!  of  “meelicallv  frail”  te) 
.spe;e;ifically  incluele;  inelivieluals  with 
disabling  mental  disorders  (te)  include 
children  with  serioeis  e;motional 
disturbances  anel  aehilts  with  .se;rie)u.s 
mental  illne;.s.s),  inelivieluals  with  .se;riou.s 
anel  e;e)mple;x  meelie:al  e;onditie)n.s, 
inelivieluals  with  a  j)hy.sie:al,  intelle;e;tual 
e)r  ele;vele)pme;ntal  eli.sahilitv  that 
.signifie;antly  imj)air.s  their  ability  to 
perlbrm  one;  or  me)re  activities  of  eheily 
living,  or  inelivieluals  with  a  eli.sahilitv 
determiucition,  hase;el  em  .Soe:iiil  Se;curity 
e:riteria,  or  in  statees  that  a])])lv  more; 
re;strie:tive;  criteria  than  the 
Supj)le;mental  Seeairity  Income  (SSI) 
preegram,  as  the  .state;  plan  e:rite;ria.  We 
are  clarifying  this  language  te)  ensure 


that  all  people  with  di.sal)ilitie;.s  are; 
inclueled  in  the  medically  frail 
elefinition.  We  are  .s])t;cifically  soliciting 
e;e)mme;nt.s  on  whether  inelivieluals  with 
a  suhstane:e  n.se  eli.se)rder  shoulel  he 
aeleleel  te)  the  elefinition  of  “meelie:allv 
frail”  anel  the;refe)re  e;xem))te;el  from 
manelate)rv  enreelhnent  in  em  Alte;rnative 
Be;nefit  Plan. 

•  Aineaid  §  440.33()(el)  by  re;plae;ing 
the  phrase  “benefits  within  the  scope;  of 
the;  e:ate;ge)rie;.s  available  nneler  a 
he;ne;hmark  ceeverage  j)ackcige”  with 
“benefits  of  the;  type,  which  are  covered 
in  one  or  me)re;  e)f  section  1937  of  the 
Ae:t  benchmark  e:overage  j)ackage.s 
ele;,scrihe;el  in  §440.33()(a)  through  (c)”  in 
order  to  clarify  that  See:retary-approve;el 
e;overage  may  include  benefits  e)f  the 
type;  whie;h  are  ce)vereel  in  1  or  more;  e)f 
the  section  1937  of  the  Act  ce)mme;re:ial 
e:ove;rage  j)ae:kage;.s.  We  are  also 
clarifying  §440. 335(c)  anel  §44().3()()  in 
the  same  wav. 

•  R(;vise  §440.33()(d),  §44().335(c) 
and  §44().3()0  to  inelie:ate  that  such 
e:e)ve;rage  may,  at  state;  option,  ine:hiele 
the  benefits  dese;rihe;d  in  se;e;tion.s 
1915(i),  1915(1),  1915(k)  and  1945  of  the; 
Ae:t,  and  anv  e)ther  Meelicaid  .state  plan 
l)e;ne;fit.s  enacteel  emeler  title;  XIX,  e)r 
he;ne;fit.s  available  unele;r  base  benchmark 
plans  el(;.se:rihe;el  in  .se;ctie)n  45  UFR 

1 50.1 00,  along  with  the;  benefits 
de;.scrihe;el  in  1905(a)  of  the  Ae:t.  When 
ine:luding  tlu;.se;  he;ne;fit.s,  the  state;  mu.st 
comj)ly  with  all  provisions  of  the;.se 
.se;e:tie)ns.  Anel.  consistent  with  the; 
pre)visie)n.s  of  se;e:tie)ns  1902(k)(l)  anel 
1903(i)(30)  e)f  the;  Act,  we;  pre)viele  that 
the;  coverage;  for  inelivieluals  eligible 
e)nly  through  .se;e:tie)n 
1902(a)(10)(A)(i)(VIIl)  is  limiteel  to 
benchmark  or  benchmark  (;quivalent 
e;e)verage.  except  that  we  pre)])o.se  that 
t;xe;mptie)n.s  from  manelatory  enrollment 
in  such  coverage  woulel  still  he 
applicable  for  inelivieluals  eligible  on 
that  basis  consi.stent  with  our 
under.staneling  of  e;ongre;.ssional  intent. 

III.  Eligibility  Appeals  and  Other 
Provisions  Related  to  Eligibility  and 
Enrollment  for  Exchanges 

A.  Bdckground 

This  pre)poseel  rule  .supj)lement.s  anel, 
in  some  re;sj)e;e;ts,  amenels  provisieens 
eeriginally  ])ul)li.she;d  as  the;  March  27, 
2012  rule  titleel  Piitie;nt  Pre)te;ctie)n  anel 
Afibrelahle;  Care;  Ae;t:  Establishment  of 
Exe;hange.s  anel  Qualified  lle;alth  Plans; 
Exchange  Stanelards  Ibr  Emj)loye;r.s 
(“Exe;hange  Final  Rule”)  (77  FR  18310). 
The;  j)rovisions  containeel  in  this 
propo.sed  rule  ence)mpa.ss  key  functions 
of  Exe:hange;.s  relate;el  to  eligibility  anel 
e;nrollme;nt.  Given  that  states  have  relied 
on  the  provisions  of  the  Exchange  final 
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rule  to  ))lan  their  systems  lor  2014,  we 
intend  whenever  possible,  when  we 
finalize  this  rule,  to  provide  some  type 
of  transition  for  such  states,  ami 
welcome  comments  on  its  design  and 
the  length  of  the  transition. 

1.  Legislative  Ovca  view 

Section  1311(1))  and  section  1321(h)  of 
the  Affordable  (iare  Act  provide  that 
each  state  has  the  opportunity  to 
establish  an  Exchange  that:  (1) 

Facilitates  the  purchase  of  insurance 
coverage  by  (pialified  individuals 
through  (pialified  health  plans  (QHPs): 

(2)  assists  (pialified  emjiloyers  in  the 
enrollment  of  their  enijiloyees  in  QHPs; 
and  (3)  meets  other  standards  specified 
in  the  Affordable  ('.are  Act.  Section 
131  l(k)  of  the  Affordable  (iare  Act 
specifies  that  Exchanges  may  not 
establish  rules  that  conflict  with  or 
j)revent  the  apjilication  of  regulations 
promulgated  by  the  Secretary.  Section 
1311((1)  of  the  Affordable  (iare  Act 
describes  the  minimum  functions  of  an 
Exchange,  including  the  certification  of 
QHlLs. 

Section  1321  of  the  Affordable  ('are 
Act  di.scus.ses  .state  flexibility  in  the 
operation  and  enforcement  of  Exchanges 
and  related  policies.  Section  1321(c)(1) 
directs  the  .Secretarv  to  establish  and 
ojierate  such  Exchanges  within  states 
that  either:  (1)  do  not  elect  to  establish 
an  Exchange,  or  (2)  as  determined  by  the 
Secretarv  on  or  before  )anuarv  1, 2013. 
will  not  have  an  Exchange  operable  by 
January  1. 2014.  Section  1321(a)  al.so 
provides  broad  authority  for  the 
Secretary  to  establish  standards  and 
regulations  to  im|)lement  the  statutory 
.standards  related  to  Exchanges.  QHPs, 
and  other  standards  of  title  1  of  the 
Affordable  (iare  Act. 

S(icti()n  1401  of  the  Affordable  Care 
Act  creates  new  section  30B  of  the 
Internal  Revenue  Code  (the  (^ode), 
which  provides  fora  premium  tax  credit 
for  eligible  individuals  who  enroll  in  a 
QHP  through  an  Exchange.  Section  1402 
of  the  Affordable  Care  Act  estahli.shes 
provisions  to  reduce  the  cost-sharing 
obligation  of  certain  eligible  individuals 
enrolled  in  a  QHP  through  an  Exchange, 
including  standards  for  determining 
whether  Indians  are  eligible  for  certain 
categories  of  cost -sharing  reductions. 

Under  section  1411  of  the  Affordable 
(iare  Act.  the  Secretarv  is  directed  to 
establish  a  program  for  determining 
whether  an  individual  meets  the 
eligibility  standards  for  Exchange 
])articipati()n.  advance  payments  of  the 
jjremium  tax  credit,  co.st -sharing 
reductions,  and  exemj)ti()ns  from  the 
shared  responsibility  payment  under 
section  .'jOOOA  of  the  (iode. 


Sections  1412  and  1413  of  the 
Affordable  (iare  Act  and  section  1t)43  of 
the  Social  Security  Act  (the  Act),  as 
added  by  .section  2201  of  the  Affordable 
('are  Act.  contain  additional  provisions 
regarding  eligibility  for  advance 
])ayment.s  of  the  ])remium  tax  credit  and 
co.st -sharing  reductions,  as  well  as 
provisions  regarding  simplification  and 
coordination  of  eligibility 
determinations  and  enrollment  with 
other  health  programs. 

Unless  otherwise  si)ecifie(l,  the 
])r()vi.sions  in  this  propo.sed  rule  related 
to  the  e.stahlishment  of  minimum 
functions  of  an  Exchange  are  based  on 
the  general  authority  of  the  Secretarv 
under  section  1321(a)(1)  of  the 
Affordable  Care  Act. 

2.  Stakeholder  (ionsidtation  and  Input 

HHS  has  consulted  with  interested 
stakeholders  on  policies  related  to  the 
eligibility  i)r()vi.sions  and  Exchange 
functions.  HHS  held  a  numher  of 
listening  se.ssions  with  consumers, 
providers,  emj)l()yer.s,  health  plans,  and 
stale  representatives  to  gather  j)id)li(; 
injnit.and  relea.sed  several  documents 
for  ])uhlic  review  and  comment.  HHS 
also  released  a  hidletin  that  outlined  our 
intended  regidatory  a])])r()a(;h  to 
verifying  access  to  em|)l()yer-.spon.s()re(l 
coverage  and  sought  pid)li(:  comment  on 
the  specific  approaches. 

Finally,  HHS  considted  with 
stakeholders  through  regidar  meetings 
with  the  National  Association  of 
Insurance  Commissioners  (NAK'). 
regidar  contact  with  .states  through  the 
Exchange  grant  process,  Medicaid 
consultation,  and  meetings  with  tribal 
leaders  and  re|)re.sentatlve.s,  health 
insurance  issuers,  trade  groups, 
consumer  advocates,  emj)loyers,  and 
other  interested  parties. 

We  considered  all  of  these  comments 
as  we  (level()])e(l  the  j)()licies  in  this 
propo.sed  rule. 

3.  Structure  of  the  Propo.sed  Rule 

The  propo.sed  amendments  to  4.'5  CFK 
])art  l.'i.l  in  this  rule  pro])ose  standards 
related  to  eligibility  appeals,  notices, 
and  other  eligibility  standards  for 
insurance  affordability  programs  to 
facilitate  a  streamlined  jirocess  for 
eligibility  for  enrollment  in  a  QHP 
through  the  l']xchange  and  insurance 
affordability  programs. 

Amendments  to  4.'i  (iFR  jiart  l.'j.'j 
suhpart  A  revise  existing  definitions  and 
propose  new  definitions. 

A  technical  correction  is  made  to  4.') 
(iFR  jiart  l.'i.'j  suhpart  11. 

Amendments  to  4.')  CFR  part  I.').'! 
suhpart  C  provide  for  standards  related 
to  application  counselors  and 
authorized  representatives. 


Amendments  to  45  CFR  i)art  1.55 
suhjiart  D  jiropose  standards  related  to 
eligibility  determinations  for  enrollment 
in  a  QHP  and  for  insurance  affordability 
programs. 

Amendments  to  45  CFR  part  155 
suhiiart  E  proiiose  standards  related  to 
enroll ment-related  transactions,  special 
enrollment  periods,  and  terminations. 

The  addition  of  45  ('f’R  part  155 
suhpart  F  projjoses  standards  related  to 
the  eligibility  appeals  process. 

Amendments  to  45  (iFR  jiart  155 
.sul)])art  H  propose  standards  related  to 
eligibility  appeals  related  to  the  SHOP. 

4.  Alignment  With  Related  Rules  and 
Published  Information 

As  outlined  ])reviou.sly  in  this 
pro))()se(l  rule,  this  rule  pro])o.ses 
Medicaid  provisions  associated  with  the 
eligibility  changes  under  the  Affordable 
Care  Act' of  2010.  We  refer  to  these 
provisions  throughout  this  .section  as 
the  “Medicaid  proj)o.se(l  provisions.” 

B.  Provisions  oftho  Proposod 
Begulations:  Pori  155 — Hxcliango 
Estahlishmoni  Slondards  and  Oilior 
Btdaiod  Standards  IJndar  tho  Afford(d)la 
Caro  Act 

'rhroughout  this  propo.sed  rule,  we 
jiropose  technical  corrections  to 
regulation  sections  in  part  155  to 
replace  references  to  .section  3013  of  the 
(]o(le  with  the  corresponding  sections  to 
the  De|)artment  of  Treasurv’s  final  rule. 
Health  Insurance  Premium  Tax  ('.redit 
(20  ('FR  1.3013),  published  in  the  May 
23,  2012  Federal  Register  (77  FR 
30377). 

1.  Definitions  (t?  155.20) 

We  j)rop()se  to  make  a  technical 
correction  to  the  definition  of  the  term 
“advance  payments  of  the  premium  tax 
credit.”  We  note  that  advance  jjayments 
of  the  premium  tax  credit  means  the 
advance  ])ayment  of  the  tax  credits 
authorized  by  section  3013  of  the  ('.ode 
as  well  as  its  imjilementing  regulations. 
We  also  ])ropose  to  remove  the  reference 
to  section  1402  of  the  Affordable  Care 
Act,  as  it  concerns  co.st-sharing 
reductions  as  opposed  to  the  premium 
tax  credit. 

We  propose  to  make  a  technical 
correction  to  the  term  “application 
filer.”  We  clarify  that  our  previous 
inclusion  of  an  authorized 
representative  in  the  definition  refers  to 
the  authorized  representative  of  an 
applicant.  We  al.so  cite  to  the  a])])licahle 
Treasury  regulation  instead  of  section 
3(313  of  the  Code. 

We  propose  to  define  the  term 
“catastrophic  plan”  by  reference  to 
section  13()2(e)  of  the  Affordable  Care 
Act. 
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Wo  pro])()so  to  aniond  the  term 
“lawfully  pro.sont.”  As  disoussod  in 
proainblo  to  4.'j  CFR  1.'i.'i.2(),  the 
dofinilion  of  “lawfully  jjrosout” 
inoliuhid  in  the  Exoliango  final  rule  is 
intiMidod  to  align  with  the  definition  of 
“lawfully  residing”  as  used  in  section 
214  of  the  (Children’s  Ihialth  Insurance 
I’rograni  Reanthorization  Act  (Pnh.  L. 
111-3,  enacted  on  I'^ehmarv  4,  2000) 

(Cl  IIPRA).  As  42  C.FR  435.4  of  the 
Medicaid  pro])osed  provisions 
implements  the  (CllIPRA  definition  hy 
defining  the  term,  “lawfully  ])re.sent", 
we  are  proposing  to  adjust  onr 
definition  to  define  “lawfully  jiresent” 
through  reference  to  the  Medicaid 
proposed  jjrovisions.  'I’he  definition 
used  in  42  CFR  435.4  of  the  Medicaid 
projjo.sed  provisions  is  snhstantiallv  the 
same  as  the  definition  used  in  45  CFR 
152.2.  with  minor  modifications, 
described  in  more  detail  in  the  preamhle 
associated  with  42  CCP’R  435.4,  435.400, 
and  457.320  of  the  Medicaid  proi)osed 
provisions.  Cenerally,  these 
modifications  are  made  in  order  to 
achi(!V(!  greater  ojjerational 
simjilification  and  to  align  with  current 
policies,  including  a  clarification 
regarding  eligibility  for  individuals  with 
deferred  action  under  tin;  Deferred 
Action  for  (Childhood  Arrivals  (DACCA) 
process. 

2.  A])proval  of  a  State;  PCxchange 
((?  155.105) 

We  ])roj)ose  to  make  a  technical 
correction  in  paragrajih  (h)(2)  to  cite  to 
the  ap])licahle  Treasury  regulation 
instead  of  section  30B  of  the  CCode. 

3.  Functions  of  an  Exchange  (§  155.200) 

We  jjrojjose  to  revise  paragraph  (a)  to 
clarify  that  the  Exchange  must  also 
])erforni  the  minimum  functions 
described  in  snhpart  F. 

4.  ("onsnmer  Assistance  Tools  and 
Programs  of  an  Exchange  (§  155.205) 

We  jnopose  to  sjdit  paragraph  (d)  into 
paragraphs  (d)(1)  and  (d)(2),  and  revise 
the  text  to  clarify  that  prior  to  providing 
the  consumer  assistance  specified  in 
|)aragraph  (d)(1)  of  this  .section,  an 
individual  must  he  trained  regarding 
QHP  options,  insurance  affortlahility 
programs,  eligibility,  and  benefits  rules 
and  regulations  governing  all  insurance 
affordability  programs  oj)erated  in  the 
.state,  as  imj)lemented  in  the  slate.  This 
is  consi.stent  with  proj)osed 
§  155.225(h)(2),  and  is  designed  to 
ensure  that  all  types  of  assistance 
provided  by  the  Exchange  are  provided 
by  individuals  who  are  apj)ropriatelv 
trained,  in  order  to  ensure  qnalitv. 


5.  (Certified  Apjjlication  (Counselors 
(§155.225) 

Section  1413  of  the  Affordable  (^are 
Act  (liretds  the  Secretary  to  establish, 
subject  to  minimum  re(|nirements.  a 
streamlined  enrollment  system  for  QHPs 
and  all  insurance  affordability 
programs.  State  Medicaid  and  (CHIP 
agencies  have  a  long  history  of  offering 
api)lication  assistance  programs  through 
which  ap])lication  counselors  have  had 
a  key  role  in  promoting  enrollment  for 
low-income  individuals  seeking 
coverage,  and  we  b(;lieve  that  making 
such  assistance  available  for  the 
Exchange  will  he  critical  to  achieving  a 
high  rate  of  enrollment.  Accordingly, 
the  propo.sed  regulation  seeks  to  ensure 
that  application  counselors  will  ahso  he 
available  in  the  Exchange  to  help 
individuals  and  employees  ap])ly  for 
enrollment  in  a  QHP  and  for  insurance 
affordability  programs  by  adding 
§  155.225  to  establish  the  standards  for 
Exchange  c(;rtification  of  such 
application  counselors.  This  language 
specifies  that  each  Exchange  will 
establish  an  ap])lication  counselor 
program.  'I'he  proposed  standards 
closely  track  those  for  Medicaid 
a|)])lication  counselors  so  that  the 
training  can  be  streamlined. 

In  es.sence,  application  counselors 
will  j)rovide  the  same  core  application 
assistance  service  that  is  ahso  available 
directly  through  the  Exchange,  as  well 
as  through  Navigators  and  licensed 
agents  and  brokers;  the  distinction 
between  these  entities  is  that 
api)lication  counselors  are  not  fund(;d 
through  the  Exchange,  through  grants  or 
directly,  or  licens(;d  by  .states  as  agents 
or  brokers.  We  believe  that  this  .separate 
class  of  apjdication  coun.selors  is 
important  to  ensure  that  skilled 
ajjplication  a.ssi.stauce  is  available  from 
entities  like  community  health  centers 
and  comnumity-ba.sed  organizations 
that  may  not  fit  in  to  the  other 
categories.  We  are  proposing  a 
certification  process  so  that  individuals 
and  employees  will  have  assurance  of 
the  (]uality  and  privacy  and  securitv  of 
the  assistance  available  through  the.se 
certified  application  counselors 
understanding  that  individuals  may 
receive  some  h;vel  of  informal 
a.ssi.stauce  from  family  members  and 
others  who  are  not  officiallv  certified  hv 
the  Exchange.  We  are  ])roj}o.sing  that 
certified  ap])licatiou  counselors  would 
have  a  relationship  with  the  Exchange 
so  that  they  could  officially  support  the 
process  while  ensuring  the  jirivacy  and 
.security  of  personal  information.  (liven 
the  overlaj)  in  the  scope  of 
re.sjjonsihilities  between  application 
counselors.  Navigators,  agents  and 


brokers,  and  other  entities  that  provide 
helj)  to  consumers,  we  believe  a  state 
can  develo])  a  single  set  of  core  training 
materials  that  can  he  utilized  by 
Navigators,  agents  and  brokers,  and 
apj)lication  counselors.  Additionallv, 
we  plan  to  make  selected  federal 
training  and  support  materials  available 
that  can  he  u.sed  hy  states,  without  the 
need  to  develop  their  own.  to  the  extent 
that  the  state  uses  the  model  apj)lic,ation 
established  hy  HHS. 

In  j)aragraph  (a),  we  propo.se  that  staff 
and  volunteers  of  both  Exchange- 
designated  organizations  and 
organizations  designated  hv  state 
Medicaid  and  (IHIP  agencies  as  it  is 
defined  in  ])roj)o.sed  §435.908  will  he 
certified  hy  the  Exchange  to  ac:t  as 
application  counselors,  subject  to  the 
conditions  in  paragraphs  (h)  and  (c). 

The  Exchange  will  certify  emjjloyees 
and  volunteers  of  organizations  as 
apjjlication  counselors,  which  may 
include  health  care  providers  and 
entities,  as  well  as  community-ba.sed 
organizations,  among  other 
organizations.  The  designation  of 
organizations  hy  state  Medicaid  and 
("HIP  agencies  is  subject  to  pro])o.sed 
§435.908. 

We  ])ropose  that  certified  ajjplication 
counselors:  (1)  Provide  information  to 
individuals  and  employees  on  insurance 
affordability  programs  and  coverage 
oj)tioiis:  (2)  assist  individuals  and 
employees  in  ajjplying  for  coverage  in  a 
QHP  through  the  Exchange  and  for 
insurance  affordability  programs:  and 
(3)  help  facilitate  enrollment  in  QHPs 
and  insurance  affordability  j)rograms. 

We  acknowledge  that  certified 
a])])lication  ciounselors  will  not  be  able 
to  sign  the  apj)lication  or  make  any 
attestations  ou  behalf  of  the  individual. 

In  contra.st,  we  propo.se  in  §  155.227  that 
an  authorized  repre.sentative  can 
perform  that  function. 

In  i)aragraph  (b),  we  projio.se 
.standards  for  certification  of  individuals 
seeking  to  become  ap))lication 
coun.selors.  These  .standards  will  serve 
to  ensure  that  application  counselors 
will  have  the  training  and  .skills 
necessary  to  provide  reliable  assistance 
to  consumers,  that  they  di.sclo.se  to  the 
Exchange  and  a])plicant  any  financial  or 
other  relationships  (either  of  the 
aj)plication  counselor  per.sonallv  or  of 
the  sponsoring  organization),  that  thev 
will  comj)ly  with  the  confidentiality 
r(;{juirements  that  ajiply  to  the  data  they 
will  access  in  their  role  as  a])plication 
counselors,  including  section  (51 03  of 
the  Internal  Revenue  Code  and  section 
19()2(a)(7)  of  the  Act.  Accordingly,  we 
propose  that  the  Exc;hange  will  certify  as 
an  application  counselor  any  individual 
who:  regi.sters  with  Exchange;  is  trained 
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prior  to  pnn'iding  a])pli(:ation 
assistance;  coni])lies  with  ap])li(:al)lo 
authentication  and  data  secnritv 
standards,  and  with  tlie  Exchange’s 
privacy  and  .security  standards  adoi)ted 
consistent  with  4.')  (',1'R  1 
provides  aj)plication  a.ssistaiuu!  in  the 
host  interest  oi'ap])licants;  complies 
with  any  ajjplicahle  state  law  rcdated  to 
a|)])lication  conn.selors.  including  state 
law  related  to  conflicts  of  interests; 
provides  information  with  rea.sonahle 
accommodations  for  tho.se  with 
disabilities,  if  |)roviding  in-person 
assistance;  and  enters  into  an  agreement 
with  the  Exchange.  We  seek  comment 
on  whether  the  Exchange  should  have 
the  authority  to  create  additional 
standards  for  certification  or  otherwise 
limit  eligibility  of  certified  application 
counselors  beyond  what  is  proposed 
here. 

In  paragraph  (c)  wc;  provide  that  the 
Exchange  will  establish  procedures  to 
withdraw  certification  from  individual 
application  counselors,  or  from  all 
application  conn.selors  associated  with  a 
particular  organization,  when  it  finds 
noncom])liance  with  the  terms  and 
conditions  of  the  aj)j)lication  conn.selor 
agreement. 

In  paragra))h  (d).  we  pro])ose  that  the 
lixchangi!  establish  ])rocednres  that 
ensure  that  aj)])licants  are  informed  of 
tlu!  functions  and  res|)onsihilities  of 
i:ertilied  a|)])lication  counselors  and 
])rovide  authorization  for  the  disclosure 
of  his  or  her  information  to  an 
a])plication  conn.selor  prior  to  a 
counselor  helping  the  apj)licant  with 
submitting  an  application. 

In  j)aragra])h  (e).  we  j)ropo.se  that 
certified  application  counselors  mav  not 
impo.se  any  c:harge  on  a])plicant.s  for 
ajjplication  assistance  in  order  to 
support  access  for  low-income 
individuals. 

(i.  Authorized  Repre.sentatives 
(§1.'5.'5.227) 

Under  4.'i  CER  1.'5.'5.4().')(c)(1),  the 
Exchange  mn.st  accej)t  a])plications  from 
ap])lication  filers  which  includes 
authorized  repre.sentatives  acting  on 
behalf  of  an  aj)])licant.  The  proj)osed 
rules  for  authorized  representatives  for 
Exchanges  closely  track  those  for 
Medicaid.  We  propo.se  to  add  a  new 
§  1. 227  establishing  minimnm 
nupiirements  for  the  designation  of 
authorized  rejiresentatives  who  may  act 
on  an  individual's  or  em])lovee’s  Ixihalf. 

In  l.'j.'i. 227(a).  we  projjo.se  that. 
.snl)j(!ct  to  applicable  privacy  and 
.security  nujuirements.  the  Exchange 
mn.st  permit  individuals  and  employees 
to  designate  an  individual  or 
organization  to  act  on  that  individual  or 
emjjloyee's  behalf,  or  may  have;  such  a 


repre.sentative  through  operation  of  state 
law  (for  exam])le,  through  a  legal 
guardianshi])  arrangement).  The 
Exchange  must  not  restrict  the  option  to 
designate  an  authorized  repre.sentative 
to  only  c(;rtain  groups  of  individuals  or 
emplovees.  W(!  propose  the  Exc;hang(! 
(msures  tin;  authorized  rei)r(;.sentative 
agrees  to  maintain,  or  he  legally  hound 
to  maintain,  tlu;  coididentiality  of  any 
information  regarding  the  individual  or 
employee  provided  by  the  lixchange, 
ami  that  authorized  representatives 
adhere  to  applicable  authentication  and 
data  security  standards.  Additionally, 
we  projjose  the  Exchange  ensures  the 
authorized  representative  is  responsible 
for  fulfilling  all  responsibilities 
encompassed  within  the  .sco])e  of  the 
authorized  representation,  as  (hi.scrihed 
in  this  section,  to  the  same  extent  as  the 
individual  he  or  she  rej)resents. 

In  1. '>.'5.227(1)),  we  ])ropo.se  the  times 
during  which  the  Exchange  must  i)ermit 
an  individual  or  emj)loyee  may  choose 
to  designate  an  authorized 
representative.  We  intend  that  the 
single,  streamlined  ai)j)lication 
de.scrihed  in  4.'>  CER  1  .'>.'>. 4().'>  will 
])rovide  applicants  the  opportunitv  to 
designate  an  aiithorized  representative 
and  will  collect  the  information 
neces.sary  for  such  representative  to 
enter  into  any  associated  agreements 
with  the  Excliange  as  part  of  the 
application  |)roce.ss.  and  any  alternative 
ai)plication  develo])ed  by  a  state  under 
4.')  (iFR  1. '>.'>. 4().')(h)  must  do  so  as  well. 
Individuals  and  emj)loyee.s  who  do  not 
designate  an  authorized  repre.sentative 
on  their  applications  will  snhsequently 
he  able  to  do  .so  through  electronic. 
])aper  formats  and  other  modalities  as 
described  in  4.'>  CiFR  1. '>.'>. 4().'>(c)(2).  Legal 
documentation  of  authority  to  act  on 
behalf  of  an  individual  under  state  law, 
such  as  a  court  order  establishing  legal 
gnardianshij)  or  a  power  of  attorney, 
may  serve  in  the  place  of  the  individual 
or  employee’s  designation.  The  oi)tion 
to  submit  such  documentation  is 
intentled  to  enable  these  a])})licants  to 
have  authorized  repre.sentation  without 
requiring  (hq)licate  authorization. 

In  1  .'>,'>. 227(c).  we  propo.se  that  the 
Exchange  must  permit  an  individual  to 
authorize  a  repre.sentative  to — (1)  Sign 
the  a])plication  on  the  individual’s 
behalf;  (2)  submit  an  update  or  respond 
to  a  redetermination  for  the  individual; 
(3)  receive  co])ie.s  of  the  individual’s 
notices  and  other  communications  from 
the  Exchange;  and  (4)  act  on  behalf  of 
the  individual  in  all  other  matters  with 
the  Exchange.  Unlike  a  certified 
apj)lication  counselor,  the  authorized 
re])resentative  has  the  ability  to  sign  the 
apj)lication  and  make  attestations  on 
behalf  of  an  individual. 


lu  1. ').'>. 227(d).  we  pro])ose  that  the 
Exchange  mn.st  permit  an  individual  or 
enq)loyee  to  change  or  withdraw  their 
authorization  at  any  time.  The 
authorized  rei)re.sentative  also  may 
withdraw  his  or  her  repre.sentatiou  by 
notifving  the  I']xchange  and  the 
individual. 

In  1. '55. 227(e),  we  ])ropo.se  that  an 
authorized  repre.sentative  acting  as 
either  a  staff  member  or  volunteer  of  an 
organization  and  the  organization  itself 
mn.st  sign  an  agreement  meeting  the 
reepurements  in  155.225(1))  of  this  part. 
While  imi)ortant  in  instances  where  an 
authorized  re])resentative  is  a  member 
or  volunteer  of  an  organization,  we 
believe  that  the  j)rotection.s  afforded  by 
the  agreement  are  not  logical  in  c:a.ses 
where  an  authorized  representative  is 
not  acting  on  behalf  of  an  organization. 
For  exami)le,  a  friend  or  family  member 
who  is  authorized  to  rej)re.sent  an 
aj)plicant  would  not  he  legally  obliged 
to  keep  the  applicant  or  enrollee’s 
eligibility  status  confidential.  We  seek 
comments  on  apj)lying  the  protections 
in  |)aragraj)h  (e)  to  authorized 
representatives  more  broadly. 

In  §  155.227(0,  we  pro])o.se  that  the 
Exchange  recpiire  authorized 
representatives  to  comply  with  any 
a])plicat)le  state  and  federal  laws 
concerning  conflicts  of  interest  and 
confidentiality  of  information. 

In  155. 227(g), we  pro])ose  that 
designation  of  an  authorized 
re])re.sentative  must  he  in  writing 
including  a  signature  or  through  another 
legally  binding  format  and  he  acce])ted 
through  all  of  the  modalities  described 
in  45  (3‘"R  155.4()5(c)  of  this  part. 

7.  (General  Standards  for  Exchange 
Notices  (S  155.230) 

We  propose  to  make  a  technical 
correction  in  i)aragraj)h  (a)  to  clarify  that 
the  general  standards  for  notices  a])ply 
to  all  notices  sent  by  the  Exchange  to 
individuals  or  employers.  The  goal  of 
this  change  is  to  eliminate  any 
c:onfu.sion  that  may  have  resulted  from 
the  multiple  categories  of  individuals, 
employees,  and  em])loyer,s  that  were 
previously  listed. 

We  also  propose  to  revise  paragraph 
(a)  by  redesignating  ])aragraph  (a)(1)  as 
paragraph  (a)(4)  and  redesignating 
paragraj)!)  (a)(2)  as  |)aragraj)h  (a)(5).  We 
revise  redesignated  (a)(2)  to  change  “; 
and”  to  We  p)'0])ose  to  add  new 
paragraj)!)  (a)(1)  to  indicate  that  any 
notice  lecpiiied  to  he  sent  by  the 
Exchange  to  individuals  or  eni|)loyers 
must  he  written  and  inednde  an 
exj)lanation  of  the  action  that  is 
reflected  in  the  notice,  including  the 
effective  date  of  the  action,  and  we 
j)ro|)ose  to  add  new  jjaiagraj)!)  (a)(2)  to 
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rcciuire  the  notice  to  include  any  factual 
findings  relevant  to  the  action.  VVe 
nndse  paragraph  (a)(.3)  to  clarify  that  the 
notice  must  inchuh;  the  citation  to,  or 
identification  of.  the  relevant 
regulations  that  sii])]5orts  the  action. 

We  jji'opose  to  add  paragraph  (d)  to 
allow  the  Kxchange  to  provide  notices 
either  through  standard  mail,  or  if  an 
individual  or  ein])lover  elects, 
electronically,  i)rovided  that  standards 
for  use  of  electronic  notices  are  met  as 
.set  forth  in  §43.'j.t)18.  which  contains  a 
parallel  provision.  These  standards 
(insure  that  individuals  have  the  ability 
to  control  their  preferences  nigarding 
how  th(;v  receive  notic(is;  additionally, 
since  notices  will  include  piMsonally 
identifiable  information,  these  standards 
ensure  that  j)ro])er  safeguards  for  the 
generation  and  distribution  of  notices 
are  met.  Providing  an  option  for 
individuals  and  employers  to  receive 
notices  electronically  allows  the 
l']xchange  to  leverage  available 
t(!chnology  to  reduce  admini.strative 
costs  and  improve  communication.  This 
ju’ovision  is  discussiul  further  in  the 
])reaml)le  to  §43.'5.ni8.  We  note  that  the 
notice  standards  de.scrihed  in  this 
.section  ajjply  to  notices  recjuired 
throughout  45  (iFR  part  l.'j.'i,  including 
noticxis  .sent  by  the  SHOP  Exchange.  We 
propose  that  the  standards  s])(;cifically 
de.scrihed  under  ])ro])o.sed  j)aragraph  (d) 
do  not  apjdy  to  the  .SHOP  Exchange, 
l)(K;aii.se  of  the  di.stinct  nature  of  the 
relationship  between  the  .SHOP 
I'Nchange,  employers,  and  employ(!e.s. 
However,  we  also  considered  adopting 
an  alternative  ajjproach  whenihy  we 
would  propose  the  same  standard  for 
the  SHOP  Exchange  that  we  j)ro]io.se 
adopting  for  the  individual  market 
Exclumge  under  jjaragraph  (d),  except 
that  the  SHOP  Exchange  would  have 
more  flexibility  to  adopt  an  all- 
el(;ctronic  approach.  We  note  that  we 
ex])ect  that  the  SHOP  Exchange  may 
rely  more  lunivily  on  (dectronic  notices 
than  the  individual  market  Exchange. 
We  seek  comment  on  the  aj)]3roach  we 
have  projjosed,  and  whether  we  shoidd 
adoj)t  the  alternative  approach. 

8.  Definitions  and  (umeral  .Standards  for 
Eligibility  Dciterminations  l.'j.'i.ItOO) 

We  proj)ose  to  make  a  t(?chnical 
corrciction  to  remove  the  definition  of 
“ado])tion  taxjjayer  identification 
number”  from  ])aragraph  (a),  as  it  will 
not  he  u.sed  in  the  income  ver  ification 
procciss  for  advance  payments  of  the 
premium  tax  credit  and  cost-.sharing 
reductions,  in  accordance  with 
proposed  rides  issued  by  the  Secretary 
of  the  Treasury  at  77  FR  2.'j381. 

We  })ropo.se  to  make  a  technical 
correction  to  the  definition  of. 


“minimum  value”,  to  add  “employer- 
sponsored”  before  the  words  “jilan 
meets  the,”  replace  the  word 
“reejuirements”  with  “standards”  and 
cite  to  apjjlicahle  Treasury  regulations 
instead  of  section  3813  of  the  Code.  We 
also  propose  corrections  to  the 
definition  of  “modified  adjusted  gross 
income”  and  “ipialifying  coverage  in  an 
eligible  emplover-spon.simul  plan”  to 
cite  to  the  applicable  Treasury 
regulation  implementing  section  3813  of 
the  Code. 

9.  Options  for  (Conducting  Eligibility 
Determinations  l.'5.'j.302) 

In  §  l.'5.'3.3()2,  we  propo.se  to  amend 
jiaragraphs  (a)(1),  (h)(4),  and  (.'5).  We 
note  that  this  section  is  currently  an 
interim  final  rule  (77  FR  184.'jl-.'52). 

With  our  ])roposals  below,  we  intend  to 
modify  the  interim  final  rule  without 
finalizing  it  at  this  time. 

We  propose  to  make  a  technical 
correction  in  paragrajih  (a)(1)  to  align 
the  language  regarding  the  Exchange’s 
ability  to  make  eligibility 
determinations  for  Medicaid  and  CHIP 
with  language  projio.sed  in 
§431.1()(c)(2).  which  sjjecifies  that 
Medicaid  eligibility  determinations  may 
only  h(;  made  by  a  govia  nment  agency 
that  maintains  pinsonnel  standards  on  a 
merit  basis. 

We  ])ropo.se  to  amend  jiaragraph 
(l))(4)(i)(A),  adding  language  which 
jirovides  that  the  withdrawal 
opportunity  is  not  ajiiilicahle  in  cases  in 
which  the  Exchange  has  as.se.s.sed  that 
the  applicant  is  potentially  eligible  for 
Medicaid  based  on  factors  other  than 
MAGI,  in  accordance  with  4.')  (CFR 
1.5.'i.34.')(t)).  In  this  situation,  the 
application  will  already  hi;  sent  to 
Medicaid  for  a  fidl  determination  that 
inchufes  a  determination  ha.sed  on 
criteria  identified  in  4,')  (iFR  l.'55.3().'j(c) 
and  (d)  and  other  eligibility  criteria  not 
generally  considered  by  an  Exchange, 
such  as  disability.  Therefore, 
withdrawal  of  the  ap])lication  in  this 
instance  is  not  ap])lical)le.  We  also 
pro])().se  that  an  individual's  ajjplication 
not  he  considenul  withdrawn  if  the 
individual  apjieals  his  or  her  eligibility 
determination  for  advance  payments  of 
the  premium  tax  credit  or  co.st-sharing 
reductions  and  the  Exchange  ajipeals 
(Mititv  finds  that  the  individual  is 
])otentiallv  (digihle  for  Medicaid  or 
C.HIP.  The  added  language  preserves  an 
individual’s  right  to  a  Medicaid  or  CHIP 
eligibility  determination  ha.sed  on  the 
initial  date  of  ap])lication,  as  well  as  any 
appeal  rights  related  to  that 
determination. 

We  pro])ose  to  amend  paragraph  (h)(.'j) 
to  .sjiecify  that  the  Exchange  also  will 
adhere  to  the  appeals  decision  for 


Medicaid  or  CHIP  made  by  the  state 
Medicaid  or  (TUP  agency,  or  the  ajipeals 
entity  for  such  program.  The  previous 
language  only  spiudfied  that  the 
Exchange  adhere  to  the  initial  eligihilitv 
determination  for  Medicaid  or  CHIP 
made  by  the  state  Medicaid  or  (illlP 
agency. 

10.  Eligibility  .Standards  (§  l.'i,'i.3().'5) 

We  ])roj)ose  to  amend  paragraph  (a)(3) 
to  add  paragraph  (a)(3)(v)  concerning 
the  eligibility  standards  for  residency 
for  enrollment  in  a  QHP  through  the 
Exchange.  We  propo.se  to  specify  that 
the  Exchange  may  not  deny  or  terminate 
an  individual’s  eligibility  for  enrollment 
in  a  QHP  through  the  Exchange  if  the 
individual  meets  the  .standards  in 
paragraj)h  (a)(3)  hut  for  a  temporary 
absence  from  the  service  area  of  the 
Exchange  and  the  individual  intends  to 
return  when  the  puri)o.se  of  the  ah.sence 
has  been  accomplished,  unless  another 
Exchange  verifies  that  the  individual 
meets  the  ri!sidency  standard  of  such 
Exchange.  This  jiroposal  is  designed  to 
align  the  Exchange  eligibility  standards 
regarding  residency  with  the  Medicaid 
eligibility  standards  described  in  42 
CFR  43.T403(j)(3).  Both  this  provision 
and  the  parallel  provision  in  42  CFR 
43.'j.4()3(j)(3)  are  designed  to  ensure  that 
an  individual  is  not  ruled  ineligible 
during  a  ])eriod  of  temporary  ah.sence, 
which  could  criiate  significant  issues 
with  respect  to  acci'ss  to  luudth  care,  as 
well  as  administrative  burden 
associated  with  termination  and 
reenrollment. 

We  propose  to  make  technical 
corrections  in  paragraphs  (f)(1),  (f)(2), 
and  (f)(5)  to  cite  to  the  apjilicahle 
Treasury  regulation  instead  of  section 
38B  of  the  (iode. 

We  j)ro]K).se  to  amend  paragrajih  (f)(3) 
to  clarify  that  advance  payments  of  the 
jiremium  tax  credit  and  cost-sharing 
reductions  are  available  on  behalf  of  a 
tax  filer  only  if  one  or  more  ajiplicants 
for  whom  the  tax  filer  attests  that  he  or 
she  expects  to  claim  a  jiersonal 
exemption  deduction  for  the  benefit 
year,  including  the  tax  filer  and  his  or 
her  spouse,  is  enrolled  in  a  QHP.  that  is 
not  a  cata.strojihic  plan,  through  the 
Exchange.  This  projiosal  aligns  with  the 
definition  of  QHP  as  provided  in  .section 
3813  of  the  Code. 

We  projio.se  to  add  paragraph  (h)  to 
outline  the  eligibility  standards  for 
enrollment  through  the  Exchange  in  a 
QHP  that  is  a  catastrojihic  plan,  as 
sjiecified  in  .section  13()2(e)  of  the 
Affordable  Care  Act.  We  note  that 
premium  tax  credits  are  not  available  to 
sujiport  enrollment  in  a  catastrophic 
plan.  In  paragraph  (h)(1),  we  propose  to 
add  language  that  an  Exchange  will 
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determine  a  (|ualified  individual  eligible 
for  enrollment  through  the  Exchange  in 
a  QHP  that  is  a  catastrophic  ])lan  if  he 
or  she  has  not  attained  the  age  of  30 
before  the  beginning  of  the  plan  year,  in 
accordance  with  section  1302(e)(2)(A)  of 
the  Affordable  Can;  Act.  In  ])aragraph 
(h)(2).  we  propo.se  to  add  language 
specifying  that  the  Exchange  will 
determine  a  (|ualified  individual  eligible 
for  enrollment  through  the  Exchange  in 
a  QHl’  that  is  a  catastrophic  plan  if  he 
or  she  has  a  certification  that  he  or  she 
is  exemj)t  from  the  shared  resi)onsihility 
payment  under  section  .'lOOOA  of  the 
Co(h;  hasinl  on  a  lack  of  affordable 
coverage  or  hardshij).  These  standards 
rellect  that  the  Exchange  will  only  make 
eligibility  determinations  for  enrollment 
through  the  Exchange  in  a  QHP  that  is 
a  catastrophic  plan,  as  o})j)osed  to 
enrollment  in  catastroi)hic  plans  outside 
of  the  Exchange.  The  eligibility 
standards  for  exemptions  under  section 
5()()()A  of  the  Code  will  he  discn.ssed  in 
future  regulations. 

11.  Eligibility  Proce.ss  (^  1 3.'j.31()) 

In  accordance  with  section 
141 1  (e)(4)(B)(iii)  of  the  Affordable  Care 
Act.  .section  1  .'13.31()(h)  specifies  that  the 
Itixchange  shall  provide  a  notice  to  an 
emjilover  if  one  of  the  employer’s 
employees  has  been  determined  eligible 
for  advance  payments  of  the  preminm 
tax  credit  or  cost-sharing  reductions. 
Sections  1411(e)(4)(13)(iii)  and  1411(n(2) 
of  the  Affordable  (iare  Act  e.stahlish  a 
system  of  notice  to  enijilovers  and  an 
emjilover  ap])eal  when  an  enpiloyee’s 
eligibility  for  advance  payments  of  the 
preminm  tax  credit  is  based  on  either 
the  employer’s  decision  not  to  offer 
minimum  essential  coverage  to  that 
employee  or  the  plan  sponsored  hv  the 
employer  does  not  meet  the  minimum 
value  standard  or  is  nnaffordahle. 

Section  4980H  of  the  (]ode  limits  the 
emjiloyer’s  liability  for  jiavment  under 
that  provision  when  the  employer  offers 
coverage  to  one  or  more  full-time 
employees  who  are  "certified  to  the 
emjilover  under  section  1411”  as  having 
enrolled  in  a  QHP  through  the  Exchange 
and  for  whom  an  ajijilicahle  ])reminm 
tax  credit  or  cost-sharing  reduction  is 
allowed  or  paid.  We  propose  to  add  new 
jiaragraph  (i)  regarding  a  certification 
jirogram  pursuant  to  the  Secretarv’s 
program  for  determining  eligihilitv  for 
advance  payments  of  the  premium  tax 
credit  and  cost-sharing  reductions  in 
accordance  with  section  1411(a)  of  the 
Affordable  Care  Act.  3’his  certification 
program  is  distinct  from  the  notification 
.specified  in  section  141  l(e)(4)(H)(iii) 
and  paragraph  (h). 

In  new  §  l.').'j.31()(i).  we  jirojmse  that 
the  certification  to  the  employer  will 


consist  of  methods  adojited  by  the 
Secretary  of  Treasury  as  jiart  of  the 
determination  of  potential  employer 
liability  under  section  45)8011  of  the 
('ode.  In  this  manner,  the  certification 
program  will  aildress  not  only 
individuals  on  whose  behalf  advance 
payments  of  the  preminm  tax  credit  and 
cost -sharing  reductions  are  jirovided, 
hut  also  individuals  claiming  the 
preminm  tax  credit  only  on  their  tax 
returns.  We  welcome  comments  on  this 
proposal. 

\Ve  also  propose  to  combine  previous 
jiaragraphs  (i)  and  (i)(l)  into  new 
paragraph  (j).  We  projio.se  to  amend 
paragraph  (j)  in  order  to  align  with 
jiroposed  revised  language  in  S  l-‘5.').33.'j, 
which  specifies  that  the  Exchange  will 
redetermine  eligibility  on  an  annual 
basis  for  all  (pialified  individuals,  not 
only  enrollees.  This  is  discns.sed  further 
in  the  preamble  associated  with 

l.'5.'j.33.'j(a).  We  propose  to  remove  the 
previous  ))aragraph  (i)(2),  as  it 
addressed  situations  in  which  a 
(inalified  individual  did  not  select  a 
plan  before  the  date  on  which  his  or  her 
eligibility  would  have  been 
redetermined  as  a  part  of  the  annual 
redetermination  jirocess.  Since  the 
|)ropo.sed  change  to  §  1  .'>.‘5.33.')(a) 
s])ecifie.s  that  all  (pialified  individuals 
will  he  redetermined  on  an  annual 
basis,  including  paragra])h  (i)(2)  in 
riidesignated  paragrajih  (j)  would  he 
unnecessary. 

12.  Verification  Eroce.ss  Related  to 
Eligibility  for  Enrollment  in  a  QHP 
3’hrongh  the  Exchange  (^  15.'j.31.')) 

We  projjo.se  a  technical  correction  in 
paragrajih  (h)(2)  to  clarify  that  the 
jirocednres  sjiecified  for  situations  in 
which  the  Exchange  is  unable  to 
validate  an  individnal’s  Social  Security 
mnnher  through  the  Social  Security 
Administration  (SSA)  also  address 
situations  in  which  SSA  indicates  an 
individual  is  deceased. 

In  jiaragrajih  (fi,  we  jirojio.se  to  clarify 
the  circumstances  that  will  trigger  the 
inconsistency  jiroce.ss  described  in 
jiaragrajihs  (f)(1)  and  (2).  We  clarify  that 
when  electronic  data  are  recjuired  Init 
data  on  an  individual  that  is  relevant  to 
the  eligibility  determination  is  not 
contained  in  the  electronic  data  source, 
the  Exchange  will  follow  jirocednres  in 
jiaragrajihs  (f)(1)  and  (2).  Additionallv, 
if  electronic  data  are  recjuired  but  it  is 
not  rea.sonahly  exjiected  that  such  data 
sources  will  he  available  within  two 
days  of  the  initial  attemjit  to  reach  the 
data  source,  we  clarify  that  the 
Exchange  will  follow  jirocednres  in 
jiaragrajihs  (f)(1)  and  (2),  if  ajijilicahle. 
\Ve  jirojio.se  this  change  to  clarify  that 
if  the  Exchange  is  nnahle  to  reach  a 


uujnired  electronic  data  source  njion 
initial  attemjits,  the  Exchange  may 
continue  to  attemjit  to  reach  this 
electronic  data  source  jirior  to  jiroviding 
an  eligibility  determination.  While  we 
exjiect  that  in  the  majority  of  cases,  such 
information  will  he  available  the  next 
day  (for  examjile,  when  data  sources  are 
unavailable  very  late  at  night),  we 
include  an  extra  day  just  to  ensure  that 
inconsistency  jirocesses  are  not 
triggered  unnecessarily  in  order  to 
minimize  confusion  for  individuals  and 
administrative  burden  for  the  Exchange, 
'fins  jirojiosal  will  ensure  that  the 
Exchange  comjiletes  all  jiossihle 
electronic  verifications  after  the  two-day 
jieriod  before  recjuesting  additional 
information  from  an  individual. 

We  jirojiose  to  revise  jiaragraph  (0(4), 
which  addres.ses  eligibility  for 
enrollment  in  a  QHP  and  for  advance 
jiayments  of  the  jireminm  tax  credit  and 
cost-sharing  reductions,  to  clarify  that 
the  Exchange  will  determine  eligihilitv 
during  the  jieriod  of  time  described  in 
jiaragrajih  (f)(1)  of  this  .section  based  on 
the  information  jirovided  by  the 
ajijilicant  along  with  anv  information 
that  has  been  verified.  Paragrajih  (f)(1) 
describes  the  jieriod  during  which  the 
Exchange  is  re{jnired  to  make  a 
rea.sonahle  effort  to  identify  and  address 
the  causes  of  an  inconsistency  including 
through  tyjiograjihical  or  other  clerical 
errors,  such  as  hv  contacting  the 
ajijilication  filer  to  confirm  the  accuracy 
of  the  information  snhmitted  by  the 
ajijilication  filer.  This  effort  to  resolve 
the  inconsistency  without 
documentation  is  recjuired  by  .section 
1411(c)(3)  of  the  Affordable  Care  Act, 
referencing  section  15)()2(ee)(l  )(B)(i)  of 
the  Act,  and  .section  141  l(c)(4)(A)(i)  of 
the  Affordable  (3are  Act.  We  also  clarify 
that  we  exjiect  that  contact  made  with 
the  individual  to  resolve  tyjiograjihical 
or  other  clerical  errors  under  jiaragrajih 
(f)(1)  will  occur  jirimarily  in  a  real-time 
fashion  through  the  dynamic  online 
ajijilication  or  through  the  call  center  as 
an  ajijilication  is  snhmitted  via  jihone. 
3'herefore,  we  exjiect  that  the  initial 
eligibility  determination  jirovided  to  the 
individual  who  is  otherwise  eligible  hut 
for  whom  inconsistencies  are 
outstanding,  will  occur,  for  the  mo.st 
jiart,  after  tyjiograjihical  and  clerical 
errors  have  been  addre.ssed.  Eastlv,  we 
note  that  to  the  extent  that  the  effort  in 
jiaragrajih  (f)(1)  is  unsuccessful,  existing 
jiaragrajih  (f)(2)(ii)  sjiecifies  that  the 
Exchange  will  maintain  the  eligihilitv 
determination  during  the  5)()-day  jieriod 
that  is  Jirovided  for  an  individual  to 
jirovide  satisfactory  documentation  or 
otherwi.se  resolve  an  inconsistency. 

We  jiropo.se  to  add  jiaragrajih  (j) 
concerning  the  verification  jirocess 


Federal  Register/ Vol.  78,  No.  14/Tiies(lay,  January  22,  2013 /Proposed  Rules 


4637 


related  to  (iligihility  for  enrollment 
through  the  Exchange  in  a  QHP  that  is 
a  catastrophic  plan.  As  noted  above,  we 
j)roj)o.se  to  add  language  at  S  l.'55.3()5(h) 
to  e.stahlish  the  eligibility  standards  for 
enrollment  throngli  the  Exchange  in  a 
QlIP  that  is  a  catastrojihic  plan; 
paragraj)!)  (j)  jirovides  the 
corresponding  Exchange  verification 
procedures,  lii  paragraph  (j)(  l).  we 
pro])o.se  to  add  language  ct)ncerning  the 
verification  of  the  a])plicant’s  age.  We 
projjose  two  options  for  this 
verification.  First,  the  lixchange  may 
accept  the  apjjlicant’s  atte.station  of  age 
without  further  verification,  unle.ss 
information  provided  by  the  ajiplicant  is 
not  reasonably  compatible  with  other 
information  previously  j)rovided  bv  tbe 
individual  or  otherwise  available  to  the 
Exchange.  Second,  the  Exchange  may 
examine  available  electronic  data 
.sources  that  have  been  a])])roved  by 
HUS  for  this  purpose,  ba.sed  on 
evidence  showing  that  such  data 
.sources  are  sufficiently  current  and 
accurate,  and  minimize  administrative 
costs  and  burdens. 

In  ])aragraph  (j)(2),  we  propose  to  add 
language  s])ecifying  that  the  Exchange 
will  verify  that  an  applicant  for 
enrollment  through  the  Exchange  in  a 
QllP  that  is  a  catastrophic  ])lan  based  on 
an  exemption  from  the  shared 
res])onsibility  pavment  under  section 
.5()()()A  of  the  (ioiie  due  to  lack  of 
affordable  coverage  or  hardshijj  has  a 
certificate  of  such  an  exemption  issued 
by  an  Exchange.  We  anticijjate  that  this 
will  he  accomj)lish(!d  either  through  use 
of  the  Exchange’s  nicords,  if  the 
exemption  was  issued  by  that  Exchange, 
or  through  verification  of  jjaper 
documentation  if  the  certificate  was 
issued  by  a  different  Exchange.  We  also 
note  in  paragraph  (j)(3)  that  in  the  event 
that  the  Exchange  is  unable  to  verify 
information  necessary  to  determiiK!  an 
applicant’s  eligibility  for  enrollment 
through  the  Exchange  in  a  QHP  that  is 
a  catastrophic  plan,  the  Exchange  will 
follow  the  inconsistency  ])rocess 
desc:ribed  in  15.‘)..31 5(f),  exce])t  for 
§155.315(0(4),  which  does  not  apply  to 
the  eligibility  criteria  for  enrollment 
tbrongb  tbe  Exchange  in  a  QHP  that  is 
a  catastro])hic  plan.  'I'hat  is,  an 
a])])licant  will  not  be  determined 
eligible  through  the  Exchange  in  a  QHP 
that  is  a  cata.strophic  plan  until 
verification  of  necessary  information 
c:an  be  completed.  We  welcome 
comments  on  these  provisions. 

13.  Verifications  Related  to  Eligibility 
for  Insurance  Affordabilitv  Programs 
(§155.320) 

We  pro])o.se  to  make  a  technical 
correction  in  paragraph  (c)(l)(i)  to 


change  “tax  return  data”  to  “data 
regarding  annual  household  income.” 

We  amend  paragraph  (c)(1)(i)(A)  to 
include  data  regarding  Social  Security 
btmefits  as  defined  in  20  CFR  1.3013- 
1  (e)(2)(iii).  'I’liis  reflects  the  legislative 
change  made  by  Public  Law  112-50 
concerning  tbe  treatment  of  Sotaal 
Security  benefits  ndated  to  MA(11. 
Specifically,  in  some  situations,  IR.S  will 
be  unable  to  calcidate  MACH  for  certain 
relevant  taxpayers  who  have  nontaxable 
Social  Security  benefits;  tbe  proj)osed 
new  language  in  this  paragraph  reflects 
the  need  to  obtain  this  data  from  the 
Social  Security  Admini.stration  to 
su])])ort  the  verification  of  annual 
household  income.  Section 
155.32()(c)(1)(i)  e.stablishes  a  system 
through  which  the  Exchange  contacts 
HHS  and  HHS  secur(;s  the  annual 
hou.sehold  income  data  available  from 
IRS  and  Social  Security  Administration, 
for  jDurpo.ses  of  determining  MA(31.  We 
anticipate  that  tbe  Social  Security 
Administration  will  ])rovide  the  fnll 
amount  of  Social  Security  benefits  to 
HHS  for  disclosure  to  the  Exchange  as 
part  of  the  verification  process 
de.scrihed  in  §  155.320(c). 

We  propo.se  to  make  a  technical 
correction  in  j)aragra])h  (c)(1)(i)(A)  to 
remove  the  language  conccn  ning  an 
ado])tion  taxpayer  identification 
numb(;r,  as  it  will  not  be  used  in  the 
income  verification  jirocess  for  advance 
j)ayments  of  the  premium  lax  credit  and 
co.st -sharing  reductions,  in  accordance 
with  ])roposed  rules  issued  by  tbe 
SeciHitarv  of  tbe  'I’l'easurv  at  77  FR 
25381.  We  also  projxKse  to  make  a 
tecbnical  c:orrection  to  cite  to  the 
aj)plicahle  Treasury  regulation  instead 
of  .section  3013  of  the  (lode. 

We  ])roj)ose  to  make  a  technical 
c:orrection  in  paragraj)h  (c)(1)(ii)  to  add 
the  word  “calculated”  prior  to  “in 
accordance  with  42  HER  435.0()3(d).’’ 
We  akso  propo.se  to  make  a  technical 
correction  to  cite  to  the  a])])licable 
Treasury  regulation  instead  of  section 
3013  of  the  Code. 

We  propose  to  make  a  technical 
correction  in  ])aragraj)h  (c)(3)(i)(D)  bv 
adding  the  word  “the”  after  the  first 
word,  “If,”  in  the  paragraph  such  that  it 
now  reads  “If  the  Exchange  finds  that 
*  *  *  ” 

We  propose  to  add  paragraph 
(iO(3)(i)(E)  to  specify  that  the  Exchange 
verify  that  neither  advance  i)aymenls  of 
the  premium  tax  credit  nor  co.st -sharing 
reductions  are  already  being  provided 
on  behalf  of  an  individual,  which  is  an 
important  program  integrity  measure. 

As  proposed,  the  language  specifies  that 
the  Exchange  will  use  information  from 
HHS  to  .su])port  this  verification. 


We  propo.se  to  make  a  t(!chnical  S 

correction  to  paragraph  (c)(3)(ii)(A)  to  H 

reflect  the  amendment  made  to  ■ 

paragra])h  (c)(l)(i)(A)  of  this  section,  H 

rellecting  the  legislative  change  made  by  H 

Public  Law  112-58  c:oncerning  the  I 

treatment  of  Social  Security  benefits  8 

related  to  MAGI.  I 

We  propo.se  to  amend  paragra])b  m 

(c)(3)(iii)  to  clarify  procedures  that  the  H 

Exchange  will  follow  when  an  applicant  H 

attests  that  his  or  her  annual  household  1 

income  has  increased  or  is  reasonably  8 

expected  to  increase  from  the  annual  | 

household  income  comj)uted  based  on  i 

available  data.  In  general,  tbe  proposed  i 

language  does  not  modify  the  general  i 

ajjproach  of  accepting  an  applicant’s  1 

attestation  to  projected  annual  I 

household  income  when  it  exceeds  the  | 

amount  indicated  by  available  data  | 

regarding  annual  household  income;  1 

however,  it  provides  additional  detail  | 

regarding  the  Exchange's  procedures  to  | 

ensure  that  such  an  atte.station  does  not  | 

dramatically  understate  income,  by  | 

checking  whether  available  data  s 

regarding  current  hou.sehold  inc:ome  | 

indicates  that  his  or  her  i)rojected  I 

annual  household  income  may  exceed  | 

his  or  her  atte.station  by  a  significant  I 

amount,  and  if  so,  ])roceeding  in  I 

accordance  with  ])aragraph.s  (f)(1)  | 

through  (4)  of  §  155.315  to  veriW  the  I 

ap])licant’s  atte.station.  We  have;  I 

develo|)ed  these  procedures  in  I 

conjunction  with  states  to  clarify  an  j 

exi.sting  provision  such  that  it  can  he  * 

effectively  imj)lemented,  and  .solicit  ^ 

comment  regarding  whether  there  are  h 

ways  to  further  simjdifv  the  process.  1 

We  j)ropose  to  amend  j)aragra])h  h 

(c)(3)(iii)(A)  to  rellect  the  projjosed  | 

amendments  to  paragraphs  (c)(3)(iii)(I3)  0 

and  (('.).  which  are  de.scrihed  in  more  | 

detail  below. 

We  are  pro])osing  to  redesignate  | 

current  paragraph  (c)(3)(iii)(B)  as 
paragra})h  (c)(3)(iii)(C).  In  new 
paragraph  (c)(3)(iii)(13).  we  propo.se  that 
if  the  ajjplicant  attests  that  a  tax  filer’s 
annual  household  income  has  increased 
or  is  reasonably  expected  to  increa.se 
from  annual  hou.sehold  income 
computed  ba.sed  on  available  data,  but 
available  data  regarding  current 
housebold  income  indicates  that  his  or 
her  ))rojected  annual  hou.sehold  income 
may  exceed  his  or  her  atte.station  by  a 
significant  amount,  the  Exchange  will 
proceed  in  accordance  with  paragraphs 
(f)(1)  through  (4)  of  §  155.315  to  verify 
the  applicant’s  attestation.  In  newly 
redesignated  paragraph  (c)(3)(iii)((i).  we 
jjropo.se  to  add  to  the  jnior  language  of 
paragraph  (c)(3)(iii)(I3)  such  that  if  other 
information  |)rovided  by  the  application 
filer  (for  example,  an  atte.station  of 
current  monthly  income)  indicates  that 
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the  applicant’s  j)rojecte(l  annual 
household  income  is  in  excess  ol  his  or 
her  attestation  by  a  significant  amount, 
the  Exchange  will  utilize  current 
income  data  to  verily  the  applicant's 
attestation.  In  the  event  that  such  data 
are  m)t  available  or  is  not  reasonably 
com|)atible  with  the  applicant’s 
attestation,  we  ])roj)o.s(!  that  the 
Kxchange  follow  j)rocedures  de.scribed 
in  jraragraphs  (f)(1)  through  (0(4)  of 
t}  15.'j.315  to  verify  the  attestation. 
Together,  these  ])rocedur(is  are  desigiuMl 
tc)  provide  a  common-sen.se  ap])roach  to 
ensuring  that  the  Kxchange  will 
complete  additional  verification  for  the 
very  limited  number  of  situations  in 
which  an  attestation  to  ])rojected  annual 
household  income  that  is  in  excess  of 
annual  hou.sehold  income  data  may  still 
be  understated  by  a  significant  margin. 

\V(;  propose  to  amend  paragraph 
(c)(3)(vi)  to  provide  more  sjjecificity 
mgarding  when  electronic  data  other 
than  tax  data  and  information  regarding 
Social  Scicurity  benefits  is  suffic;ient  to 
verifv  an  applicant’s  attestation  of 
annual  income,  based  on  consultation 
with  a  number  of  states,  we  pro])ose 
revisions  to  paragra})hs  (c)(3)(vi)(A) 
through  (F),  and  add  ])aragra|)h 
(c)(3)(vi)((d  to  better  describe  the 
j)roc(!ss  that  the  Fxchange  will  follow  in 
situations  in  which  the  aj)plicant’s 
attestation  to  ])ro)ected  annual 
hou.sehold  income,  as  described  in 
|)aragraph  (c)(3)(ii)(b)  of  this  section,  is 
greater  than  ten  ])ercent  below  the 
annual  hou.sehold  income  comjjuted  in 
accordance  with  ])aragra))h  (c)(3)(ii)(A), 
or  if  data  described  in  ])aragraj)h  (c)(l)(i) 
of  this  section  is  uiiavailable  when 
comparing  an  applicant’s  attestation  to 
annualized  data  from  MAdl-based 
income  sources.  With  the  ])ropo.sed  text, 
the  process  follows  the  same  standards 
that  the  Exchange  will  use  for 
com])ari.sons  with  annual  income  data, 
which  is  why  .states  recommended  that 
we  take  this  approach. 

Spei;ifically.  we  propose  that  the 
Exchange  consider  an  apjjlicant’s 
attestation  to  projected  annual 
household  income  as  verified  if  it  is  no 
more  than  ten  percent  below  annual 
hou.sehold  income  computed  from  the 
data  sources  de.scribed  in  ])aragraph 
(c)(3)(vi)(A)  of  this  section,  which  an; 
annualized  data  from  MA(d-ba,sed 
income  .sources  and  any  other  electronic 
data  sources  ap})roved  by  HHS, 
resp(;ctively.  We  believe?  that  this  is  a 
rea.sonable  threshold  given  that  it  is  the 
.same  threshold  as  is  used  in  com])aring 
an  apj)licant’s  atte.station  to  tax  data  and 
information  nigarding  Social  Security 
beinefits,  which  are  the  ])rimary  .sources 
of  verification  sjjecified  in  jjaragraph 
(c)(3)  of  this  section. 


Consistent  with  the  final  rule,  the 
Exchange  will  follow  the  procedures 
specified  in  t?  l.').'i.31.‘j(f)(1)  through  (4) 
for  situations  in  which  an  ajejilicant’s 
atte.station  is  more;  thiin  te;n  pere:ent 
be;le)W  annual  he)use;he)lel  ine:ome; 
e;e)m])uteel  from  the;  ehita  .se)ure:e;.s 
ele;.se:ribe;el  in  pcinegraph  (e:)(3)(vi)(y\)  e)f 
this  .se;e:tie)n,  eer  when  sue;!;  eliitii  iire; 
uniivaihible.  Tiiken  teegether,  these; 
])rope)se;ei  e:larificatie)ns  are;  ele.signe;ei  te; 
])re)viele;  eeperatieenal  .spe;e;ifie:ity  te;  states 
that  are  eleve;le)ping  r']xe;hange;.s.  We 
seelicit  e:onmu;nt  re;garding  whe;the;r  we; 
e;an  proviele;  cielelitie)nal  e:larifie:;itie)n  te; 
further  sujipeji't  the;  elesign  e)f  state 
systems.  We;  propo.se;  to  make;  a 
te;chnie:al  e:orre;e:tion  to  paragraph 
(c)(3)(vii)  te)  remeeve;  the;  we)rel  “this” 
prie)r  te)  “j)aragra])h  (e:)(3),”  anel  edarify 
tluit  we  are;  i'e;fe;rring  to  ])aragraph  (e:)(3) 
of  this  .se;e:tion.  We;  akse)  pi'e)pe).se;  to  make; 
a  tee;hnie;al  e:orr(;e;tion  to  cite;  te)  the; 
applie:able  Tre;a.sury  re;gulatie)n  inste;ael 
e)f  se;e:tie)n  3()b  of  the  Ceeele. 

We;  pre)])e).se;  te)  niake  a  te;e:hnie;al 
e:e)rre;e:tion  in  paragraj)h  (e;)(3)(viii)  te) 
cite;  to  the  aj)])lie;able;  Tre;iisurv 
r(;gulatie)n  in.ste;ael  e)f  .se;e:tie)n  3()b  e)f  the 
(A)de;. 

We;  ])rope).se;  te)  e:e)n.se)lielate  paragraphs 
(el)  iinel  (e),  e:urre;ntly  e;ntitle;el 
“Ve;rifie;atie)n  re;late;el  te)  enre)llme;nt  in  an 
eligible;  e;mple)ye;r-.s])e)n.se)re;el  ])lan”  anel 
“Ve;rifie:;)tie)n  relate;el  te)  eligibility  fe)r 
epialifying  ce)ve;rage;  in  an  eligible; 
e;mple)ye;r-.spe)n.se)re;el  ])lan,”  re;.s|)e;e:tive;ly, 
inte)  ne;w  ])aragra])h  (el).  The;  ne;w 
])rope).se;el  ])aragrciph  (el)  se;t.s  ibrth  the; 
rules  fe)r  ve;rifying  enre)llme;nt  in  an 
eligible;  e;mploye;r-.s])onse)re;d  ])lan  anel 
e;ligibility  fe)r  epiedifying  e;ove;rage  in  an 
eligible  e;m])loyer-.s])e)nsore;d  ])lan.  The; 
ce)nse)lielated  jjaragraph,  eaititleel 
“Ve;rifie;atie)n.s  related  to  enrollment  in 
an  eligible  emple)yer-.sj)onsoreel  j)lan 
anel  eligibility  for  qualifying  e:ove;rage;  in 
an  eligible;  emj)le)ye;r-.spe)n.se)re;d  j)lan” 
stre;andine;.s  the;  ])re)e;e;s.s,  pre)viele;.s 
further  eletail  re;garding  the  standarels  fe)r 
these  ve;rifie:ation  ])re)ce;elure;.s,  anel 
])ropose.s  a  j)re)e;e;.ss  unde;r  which  an 
Exchange  may  rely  on  HHS  te)  e;omple;te; 
this  ve;rifie:ation. 

HHS  ])e;riorme;el  a  e:e)m])i'ehe;nsive; 
.se;are;h  to  ieleaitify  pe)te;ntial  e;le;e:tronie: 
re;.se)ure;e;s  to  .su])])e)rt  a  re;al-time; 
verifie;atie)n  of  eligibility  lor  epialifying 
ce)verage;  in  an  eligible;  e;mple)ye;r- 
speenseered  plan,  whie;h  inve)lve;.s 
verifying  whe;the;r  an  inelivielual  Inis 
ae:ce;.ss  te)  health  e:e)ve;r<ige  through  his  e)r 
her  ean])le)ye;r,  as  well  as  informatie)!! 
re;g<ireling  the  e;mple)yee;’.s  share;  e)f  the; 
ineanium  ame)unt  fe)r  and  minimum 
value  of  that  health  e:e)verage;.  We 
exploreel  existing  elata  re;se)ure;e;.s  at  the 
state;  anel  fe;ele;ral  h;vel,  and  in  the; 
jnivate  .s(;ctor,  in  :m  effort  to  pursue  a 


.strate;gv  that  minimizes  bureleai  fe)r 
Exe;h;mge;.s,  e;mploye;rs,  anel  e:e)n.sume;r.s. 
HHS  alse)  publisheel  ii  Re;epie;.st  lor 
Inlbrmatie)!!  e)n  April  30,  2012. 
re;ejue;.sting  input  fre)m  potential  ve;nele)r.s 
whe)  might  be;  able;  te)  ])re)elue;e;  a  re;se)ure;e; 
that  e:e)n)pre;he;n.sive;ly  .suppe)rt.s  this 
ve;rifie:atie)n  (htlps:/ /\v\v\v .fbo.gov /'f s- 
op}}oitunitvd-n}0(Ui=foriuB-id=b6c35i) 
57I87f37(faf)7(i4()d2c:m4l)6()(k:&-t(d)= 
covelrj'.vknv-l).  Ba.seel  e)n  the;  re;.sult.s  e)f 
the.se;  efforts,  HHS  d(;termine;el  that  a 
e:e)m])re;he;n.sive;  elata  set  that  coulel  assist 
in  verificatie)!!  for  the  entire;  Exediange 
pe)])ulatie)n  will  not  be;  available;  from  a 
single;  senireu;  by  Oe;te)be;r  1. 2013. 
Information  re;le;ased  to  employe;e.s 
uneler  .se;ctie)n  18b  of  the;  Fair  Labe)r 
Stanelards  Ae:t  anel  the;  thre)ugh  the 
Summary  e)f  be;ne;fit.s  anel  Coverage 
eloeaiment  specified  in  .se;ction  271. '5  e)f 
the;  Fublie:  He;alth  Se;rvie:e  Act  is  not 
sufficient  beeaiuse.  among  other  i.ssue;.s, 
it  e)nly  re;quire;.s  the;  elise:le)sure;  of 
informatie)!!  regarding  whether  the; 
ean])loye;r  provieles  minimum  e;s.sential 
e.eivenige;.  anel  not  whe;ther  suedi 
e:e)ve;rage  is  eiffeirelable  as  elefined  in  20 
CFR  1 .3()b-2(e:)(3)(v).  Further,  the; 
infeirmation  in  the.se;  eli.sedeisureis  is 
re;])e)rte;el  elire;e;tly  te)  e;mple)ye;e;.s  anel  not 
re;])orte;el  te)  the;  Exchange.  Aelelitieenally, 
the  limiteel  infe)rmation  suedi  as  the; 
lunjiloyer  lelentificatie)n  Number  ;mel 
aggre;gate;  ce)st  e)f  e:overage  in  an  eligible; 
e;m])le)ye;r-s])onsore;el  ])lan  that  will  be; 
available  e)n  the;  W-2,  anel  re;j)e)rting 
re;epiire;d  uneler  .se;e:tions  OO.'j.'j  anel  OO.OO 
of  the;  (;ode;,  is  re;tros])e;e:tive;  in  nature;. 
Sine:e  the;  Exchange;  must  verifv  whether 
the;  a])])lie;ant  reasonably  e;x])ee;t.s  te)  have 
ae-.cess  te)  epialifying  ceiverage 
jirosjiectively  at  the  time  of  eijien 
e;nre)llment.  this  infeirmation  is  not 
useful.  Reiiorting  under  .sections  00.5.') 
and  0050  of  the  Coele;  will  not  be;gin 
until  2015,  although  it  is  anticijiateel 
that  this  reporting  e:oulel  greatlv 
e:ontribute  to  the  inte;grity  of  emjileiyer 
verification  in  the  future.  In  respon.se  tei 
the  April  20.  2012  bulle;tin  outlining  an 
interim  solution  for  Exchanges  to  me;et 
the;  stanelarels  feir  verifying  eligibility  feir 
ejualifying  coverage;  in  an  eligible; 
eanploy(;r-.spe)n.sore;el  plan  [Iitlp://cciio. 
(:nis.<>ov/rHsoiir(:(^s/filfis/exc-v(^rifi(:(ilioii- 
gidd(inc(^-v(ich.})df,  e:onnnenters  alsei 
suggesteel  that  HH.S  .seek  infeirmation  tei 
siqijieirt  this  verifie;ation  frenn  insurers. 
Howe;ve;r,  insurers  are;  not  tv])ie;allv 
privy  to  the  relev.mt  elata  ele;me;nts 
neeeleel  as  jiart  of  the  eligibility 
elete;rmination  for  aelvance  payments  of 
premium  tax  e:re;dit.  The;  Administratieni 
exmtinues  to  examine  ways,  both 
administrative  anel  le;gi.slative,  by  whiedi 
emi)loye;r  rejieirting  uneler  the 
Affordable  Care  Act  can  be  .streamlined 
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botli  in  timofranie  and  in  the  nuinl)er  of 
elements  to  prevent  inefficient  or 
duplicative  reporting.  We  seek  comment 
on  ])olicies  to  promote  these;  goals. 

We  identified  a  limiteul  nmnher  of 
data  .sources  to  verify  (mrollment  in  or 
eligihility  for  employer-s))onsored 
coverage  at  the  federal  level.  Ill  IS  will 
make  available  data  regarding  eligihility 
and  enrollment  for  coverage  under  the 
Federal  Employee;  Health  llenefit 
Program  (FEHBP)  lor  ve;rifie;iitie)n 
pur])o.se;s  thre)ugh  HHS.  I'liis  elata  will 
only  assist  in  ve;rifie:ation  lor  feeleral 
e;mple)ye;e;s  anel  the;ir  ele;penele;nts.  We; 
also  prope)se  that  an  Exchange;  u.se 
SHOP  re;ce)rels  to  verify  enre)llme;nt  in  an 
eligible  employer-sponsored  plan  and 
eligihility  for  ejualifying  coverage  in  an 
eligible  e;mple)ver-spe)nsore;el  j)lan. 

We  propo.se;  te;  amenel  ^  l.‘5.'i.32()(el) 
e:onsistent  with  the  interim  strate;gy 
e)utline;el  in  the;  April  20.  2012  bulletin, 
with  e)ne  modificatie)n  that  is  ele;.se;riheel 
in  the  i)re;amhle;  as.soe;iate;ei  with 
pareigraj)!!  (el)(3Kiii).  It  is  antie:i])ate;d 
that  the;  strate;gy  })rope)seel  he;le)w  will 
e;ve)lve;  as  aelefitieenal  elata  and  elata 
se)nre:e;s  will  he;e:ome;  available;  for  this 
re;ase)n,  this  verifie:atie)n  strate;gy  is 
snhje;e:t  te;  change;  in  late;r  ye;ars.  The; 
appreeach  feer  plan  ye;ars  2010  and 
heyeenel  will  ele;]H;nel  e)n  the 
ielentifie:€ition  anel  eer  eleveleepment  of 
eaie  or  ineere  elata  se)iire:e;s  te;  preemeete  a 
more;  comprehensive;  anel  aute)maleel 
pre;-e;nre)llme;nt  ve;rificatie)n  pre)e:ess. 

In  piinigraph  (el),  we;  ])re)j)e).se  the 
pre)e:e;ss  for  ve;rifie:ation  relateel  te; 
e;nre)llme;nt  in  an  eligible  emjdewer- 
sj)onse)re;el  ])lim  anel  eligihility  for 
ejualifying  coverage;  in  an  eligible 
eanj)le)y(;r-s])e)nsoreel  plan.  In  jjaragraph 
(el)(l),  we  j)ro})e)se  that  the  Exediange 
must  ve;rify  whe;the;r  an  aj)jdie;ant 
rea.sonahly  exj)e;cts  to  he  enrolleel  in  an 
edigihle  em];loyer-s]je)nsored  jelan  or  is 
e;ligihle  feer  ejualifying  cove;rcige  in  an 
eligible  emj)le)yt;r-sj)onsored  j)lan  for  the 
benefit  year  for  whie;h  ce)ve;rage  is 
re;ejiu;ste;d.  In  the;  fe)llowing  j;aragraj)hs, 
we  eletail  a  series  of  elata  soiire:e;s  theet  we 
j)re)j50.se  the;  Exchange;  will  e:hee:k  as  a 
e;omj)e)nent  e)f  this  ve;rifie:atie)n,  the; 
verification  j)roe:e;elures  for  situations  in 
whie:h  elata  is  unavailahle;  e)r 
ince)nsiste;nt  with  an  inelivielnal’s 
atte;statie)n,  anel  an  e)j)tion  fe)r  the 
Exe:hange  te;  rely  een  HHS  te;  e:e)mj)le;te 
this  verificatie)!!. 

In  j)aragrai)h  {el)(2).  we  j)re)jK).se  the 
elata  soiire;e;s  the  Exe;hange;  will  n.se  te; 
verify  ae;e:e;.ss  te;  e;mj)le)ye;r-sjK)nsore;el 
coverage.  We  alse)  ne)te  that  consiste;nt 
with  j)re)j)e)se;el  j;aragraj)h  (d)(4),  an 
Exchange  can  e;lee:t  te;  have  HHS 
e.oneluct  the;  entire  verification  j)reK:ess 
elescriheel  uneler  jjaragraj))!  (el), 
including  obtaining  elata  from  the; 


j)re)j)e)seel  eleita  soiire;e;s.  In  j)ar;igrcij)h 
(el)(2)(i),  we  j)re)j)e)se  that  the;  Exchange 
will  eehtain  elata  ahe)ut  enre)llme;nt  in  an 
eligible  emj)loye;r-sj)e)n,sore;el  j)lem  and 
eligihility  fe)r  ejualifying  e:e)ve;r;ige;  in  an 
eligible  e;mi)le)ve;r-sj)e)n.sore;el  jjlan  freein 
any  eleedremie;  elata  se)urce;s  that  are; 
civailcihle;  te;  the;  Exe:h<mge  anel  whie:h 
have;  he;e;n  aj)j)re)ve;el  by  HHS  for  this 
I)uri)ose;  haseel  on  e;viele;ne:e;  sheewing  that 
such  elcitci  soure:e;s  ene;  sid'ficiently 
current,  iiexairate,  ;mel  minimize; 
aehninistrative;  hurelen.  This  j)rovision  is 
ele;.signeel  te;  snj)j)ort  the;  u.se  e)f  state- 
ha.seel  data  .se)ure:e;.s  that  e;xi.st  e)r  may  he; 
devele)j)(;d  by  .state;.s  (lor  e;xamj)le,  thexse; 
that  .suj)jJort  (IHIP  jeremium  assistaneu; 
j)re)gram.s). 

In  j)ar;igraj)h  (d)(2)(ii),  we;  .sj)e;e:ify  that 
the;  Exe:hange  must  e;htain  any  available 
data  re;gareling  enreellment  in  an  eligible 
emjjkjyer-sjjonsoreel  jilan  ejr  eligibility 
fe)r  ejualifying  e.overage  in  an  eligible 
einjilewer-sponsoreel  jjhm  based  e)n 
feeleral  e;mj)loyme;nt  by  transmitting 
identifving  information  .sj)e;e:ifie;el  by 
HITS  te)  HITS.  HH.S  will  then  matedi  this 
re;ejuest  te;  data  maintaineel  hv  the  ()ffie:e; 
of  Pe;r.sonnel  Management  re;gareling  the 
Fe;ele;ral  Emj)le)ye;e;.s  He;;ilth  Benefits 
Pre)gram.  Furthe;r,  in  i);iragriij)h 
(el)(2)(iii),  we;  j)re)j)e).se;  that  the;  Exchange; 
must  e)htain  elata  fre)m  the;  SHOP  that 
e)j)e;rate;s  in  the;  state  in  whie;h  the; 
Exe:hange  is  e)j)eraling.  whie:h  will 
j)roviele;  a  re;aeiily  avaihehle  ,se)ure:e;  e)f 
informeition  witli  minimed 
aelministrative  hiirden. 

F'inally.  in  j)aragraj)h  (el)(2)(iv).  we; 
sj)ee:ify  that  the;  Exe:h;mge;  must  e)htain 
anv  available  elata  re;gareling  the; 
emj)loyme;nt  of  an  aj)plie;ant  anel  the; 
members  e)f  his  or  her  householel,  as 
elefine;d  in  28  OFR  1.3()B-1(d),  fre)m  any 
electronie;  data  se)ure:e;.s  that  are  available 
te)  the  Exchange;  anel  have  he;en 
aj)j)roveel  by  HHS  leer  this  j)urj)ose, 
ha.sed  e)n  evitlence  showing  that  such 
elata  .source;.s  are;  .suffie:iently  current, 
aceairate,  anel  minimize;  aelministrative 
burden.  We  anticij)ate  that  data  .se)ure:e;.s 
in  this  cate;ge)ry  will  include  state 
eju<irte;rly  w:ige  data,  as  we;ll  as 
e:e)mme;re:ial  se)ure:e;.s  e)f  current  wage 
elata,  whie;h  we;  intenel  te)  aj)j)re)ve  fe)r 
these  j)urj)e).se;.s.  'rhe;.se  existing  elata 
soure:e;.s  j)re)vide;  informatie)n  re;gareling 
e;mj)le)yment,  which  is  a  hasie:  element 
e)f  verifving  information  j)re)viele;el  by  an 
inelivielual  re;gareling  ae;e:e;s.s  te) 
e;mj)le)ye;r-sj)e)nse)re;el  ce)ve;nige.  Althe)ugh 
these  elata  sonrexes,  whie:h  are  alse)  u.seel 
by  the;  Exe:hange;  to  ve;rify  he)u.sehe)lel 
ine:ome,  will  onlv  re;fle;e:t  whether  an 
inelivielual  is  emj)le)yeel  anel  with  which 
emj)loyer,  anel  not  wlu;ther  the 
emj)le)yer  j)roviel(;.s  ht;alth  insurance  e)r 
the  charaederistics  of  sue.h  he;alth 
insuranex;,  they  e;an  he;  u,se;d  as  j)re)mj)t.s 


e)r  helj)ful  hints  to  .snj)j)e)rt  ae;e;urate; 
atte;.statie)ns.  e)r  ielentify  situatie)n.s  in 
whiedi  e;mj)le)yme;nt  infe)rmatie)n  is 
ince)n.siste;nt  with  an  aj)j)lie;ant'.s 
attestatie)!).  Sine:e;  the;se;  elata  seeurces  elo 
ne)t  elire;edly  aelelre;.s.s  e;nre)lhnent  in  an 
eligible  e;mj)le)ye;r-.sj)e)n.se)re;el  j)lcm  e)r 
eligihility  fe)r  ejualifying  ceeverage;  in  an 
eligible  e;mj)le)ye;r-.sj)e)n.se)re;el  j)lim,  we; 
.s(;ek  ceemnient  on  whedher  the;y  sheenlel 
only  he;  n.se;el  as  a  j)e)int  e)f  infe)rmatie)n 
fe)r  aj)j)lie;ants,  and  ne)t  as  a  j)e)int  e)f 
ce)mj)arise)n  leer  the  j)urj)o.se;s  e)f 
ielentifying  int:on.si.stencie.s  as  j)art  e)f  the; 
ve;rifie:atie)n  de;scrihe;d  in  this  j)aragrai)h. 

We  believe  that  the  e:e)nnection  to  tne 
data  soure:es  el(;.se;riheel  in  j)aragraj)h 
(el)(2)  will  he  minimally  hurelenseeme;  leer 
Exchange;.s.  considering  that  ehita  uneler 
j)aragraj)h  (d)(2)(i)  will  not  he  available 
for  the  fir.st  ye;ar  of  oj)(;ratie)n.s  unless  an 
Exchange  proj)e).ses  an  ae;e;ej)tahle  data 
soure:e  to  HHS;  delta  uneler  i)aragraj)h 
(el)(2)(ii)  will  he  availeihle;  thre)ugh  HITS; 
elata  unele;r  paragraj)h  (el)(2)(iii)  will  he; 
internal  te)  the  Exe:hange;;  anel  elata  uneler 
j)eiragraj)h  (el)(2)(iv)  will  alre;aely  he;  u.se;el 
te)  verifv  eairrent  ine:e)me;.  We;  .se)lie;it 
eeomment  re;gareling  the;  feeisihility  e)f 
making  the;  ne;e:e;.s.sary  e:e)nne;edie)ns  by 
()ede)he;r  1, 2013.  anel  whether 
alternative;  aj)j)re)ae;he;s  shoulel  he; 
e:e)n.siele;re;el  feer  the;  first  ye;ar  e)f 
e)j)e;ratie)ns. 

In  i)aragraj)h  (el)(3).  we;  j)re)j)e).se; 
j)re)e;e;elure;.s  leer  verifying  enrollment  in 
an  eligible  e;mj)le)ye;r-sj)e)n.se)re;el  j)lan 
anel  eligihilitv  fe)r  ejualifying  e;e)ve;nige;  in 
an  eligible  e;mj)le)yer-sj)e)n.se)re;el  j)lan.  In 
j)aragraj)h  (el)(3)(i).  we;  j)re)j)e)se;  that 
e;xe:e;j)t  as  .sj)e;e;ifie;el  in  j)aragraj)h.s 
(el)(3)(ii)  or  (iii)  of  this  se;edie)n,  the 
Exeihange  must  ae;ce;j)t  an  ai)i)licant’.s 
attestation  re;garefing  the;  verifiexition 
sjieedfieel  in  j)aragra})h  (el)  without 
further  verification. 

In  j)aragraph  (el)(3)(ii),  we  i)re)j)e).se,  if 
an  ap})lie:ant’s  attestatieen  is  not 
rea.sonahlv  e:e)mj)atihle;  with  the 
infe)rmatie)n  .sj)e;e:ifieel  in  j)aragraj)hs 
(el)(2)(i)  through  (el)(2)(iii)  of  tins 
seedion,  e)the;r  informatie)!!  j)re)vieleel  by 
the;  aj)plie:atie)n  filer,  or  e)the;r 
informatie)!!  in  the;  re;e:e)rel.s  e)f  the 
Exe:hange.  the;  Exe:hange;  will  fe)lle)W  the; 
j)re)e;e;elure;s  sj)e;e:ifle;el  in  §  1.5.').31.')(f)  e)f 
this  .suhj):irt.  which  ;ire;  nse;el  thre)ughe)ut 
this  snhj)art  to  aelelre;s.s  ine;e)n.si.ste;ne:ie;.s. 
We;  note;  that  this  j)re)e;e;.s.s  inve)lve;.s 
jerovieling  a  j)e;rie)el  e)f  time;  fe)r  an 
aj)j)lie:ant  to  i)re)viele;  .satisfaedeery 
ele)cume;ntatie)n,  e)r  e)the;rwi.se;  re.solve;  the 
ine;e)n.siste;ne:y.  anel  we;  se)lie;it  exemment 
re;gareling  whe;the;r  we;  .she)ulel  take;  this 
aj)j)re);K;h  e)f  reiving  e)n  the  aj)j)lie:ant,  eer 
insteael  re;ejue.st  information  elireedly 
from  his  e)r  her  e;mj)le)yer. 

Finally,  we;  j)re)j)e)se;  in  j)an!graj)h 
(el)(3)(iii)  that  if  the  Exchange;  eloes  ne)t 
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have  any  of  the  information  specified  in 
paragraplis  (d)(2)(i)  through  (d)(2)(iii) 
for  an  applicant,  and  either  does  not 
have  the  information  specified  in 
paragrapli  (d)(2)(iv)  for  an  applicant  or 
an  a])plicant's  atte.station  is  not 
rea.sonahly  compatihle  with  the 
information  specified  in  (d)(2)(iv)  of  this 
section,  the  Exchange  mii.st  select  a 
.statistically  significant  random  .sampli! 
of  such  applicants  and  follow  the 
procedures  propo.sed  in  paragraphs 
(d)(3)(iii)(A)  through  (d)(3)(iii)(C:). 
which  are  de.scrihed  helow.  and  are 
generallv  consistent  with  the  ])roce.ss 
specified  in  §  155.31.'j(f).  with 
modifications  to  ensure  that  it  suits  this 
verification.  The  April  28.  21)12  hulletin 
discussed  initiating  and  conducting  this 
review  later  in  the  benefit  year; 
howevcM’.  we  have  ])roposed  that  th(^ 
Exchange  initiate  tlie  review  at  the  point 
of  eligibility  determination  and  conduct 
it  within  the  HO-day  period  that  is  also 
u.sed  for  other  verification  recjuests.  in 
order  to  allow  the  Exchange  to  reuse 
components  of  the  inconsistency 
process  to  the  maximum  extent 
possible,  streamline  communications 
with  applicants,  and  ensure  that  any 
changes  that  need  to  he  made  are  made 
as  (luickly  as  possible  after  initial 
enrollment,  and  not  significantlv  later  in 
the  year  after  advance  payment  of  the 
|)nMnium  tax  credit  and  (iSR  have  been 
provided  for  many  months.  We  al.so 
note  that  to  the  extent  that  multi])le 
memhers  of  a  single  tax  household  are 
selected  for  the  sample,  we  expect  that 
the  Exchange  will  consolidate  the 
activities  under  this  section,  including 
communications  with  emj)loyers. 

We  propose  to  handle  inconsistencies 
with  the  information  specified  in 
jjaragraph  (d)(2)(iv)  through  the 
sampling  j3rocess,  rather  than  through 
the  procedures  sj)ecified  in  §  1 5.'5.31.')(il 
hecau.se  the  information  specified  in 
|)aragraph  (d)(2){iv)  oidy  reflects 
em])loyment.  and  does  not  })rovide 
comprehensive  information  nsgarding 
enrollment  in  an  eligible  em]3loyer- 
spon.sored  j)lan  or  eligibility  for 
(lualifying  cov(;rage  in  an  eligible 
employer-spon.sored  plan;  further,  we 
anticipate  that  information  that  is 
available  under  paragraph  (d)(2)(iv)  mav 
he  somciwhat  dated.  We  .solicit 
comments  regarding  whether  this  is  a 
suitable  apjjroach,  whether  the 
information  in  j)aragra])h  (d)(2)(iv) 
should  only  he  used  as  a  point  of 
information  for  applicants  and  not  as  a 
jjoint  of  comi)ari.son  for  the  ])urpose.s  of 
identifying  inconsistencies  as  j)art  of  the 
verification  described  in  this  |3aragraph, 
or  if  we  should  treat  any  inconsi.stency 
nigarding  an  employer  as  an 


inconsistency  that  must  he  resolved  in 
order  to  continue  eligibility. 

We  believe  that  r(!(]uesting  and 
reviewing  documentation  for  a 
statistically  significant  random  sample 
of  indiviiluals  for  whom  no 
inconsistencies  are  identified  based  {)n 
the  data  in  paragra|)h  (d)(2)  is 
ap])ropriate  to  ensun;  ])rogram  integrity 
while  minimizing  administrative 
burden,  and  al.so  may  inform  futun! 
verification  a])])roache.s.  We  request 
comments  on  a  methodologv  by  which 
an  Exchange  could  generate  a 
statistically  significant  .sam|)le  of 
applicants  and  whether  there  are  ways 
to  focus  the  sample  on  individuals  who 
are  most  likely  to  have  acccjss  to 
affordable,  minimum  value  cox'erage.  By 
using  a  proce.ss  that  maintains  the 
|)olicy  and  operational  framework  of  the 
inconsi.stency  i)roce.ss  for  these 
individuals,  we  leverage  exi.sting 
Exchange  jiroce.sses  and  al.so  ])rovide  an 
o])tion  for  advance  jjayments  of  the 
j)remium  tax  credit  and  cost-sharing 
reductions  during  the  perioii  in  which 
the  Exchange  is  working  to  obtain 
additional  information. 

First,  in  i)aragra|)h  (d)(3)(iii)(A),  we 
propose  that  the  Exchange  will  provide; 
notice  to  an  a])])licant  who  is  selected  as 
part  of  the  .samj)le  indicating  that  the 
Exchange  will  he  contacting  any 
employer  identified  on  the  a|)piication 
for  the  a])])licant  and  the  memhers  of  his 
or  her  household,  as  defined  in  28  (iER 
1.38B-l(d)  to  v(;rifv  whether  the 
applicant  is  enrolled  in  an  eligible 
employer-.s])on.sored  plan  or  is  eligible 
for  (pialifying  cov(;rage  in  an  eligible 
(;m])lover-sponsored  plan  for  the  benefit 
year  for  which  coverage  is  re(|U(;.sted. 

We  expect  that  this  notice  will  not 
sjjecify  a  time  period  for  the  completion 
ofthe.se  activities,  and  will  notifv  the 
aj)j)licant  that  the  Exchange  will 
])rovide  an  additional  communication 
only  if  information  gathered  will  change 
anything  rt;garding  his  or  her  c;ligihilitv. 
We  seek  comment  on  ways  the 
Exchange  may  communicate  this 
sampling  proc(;.ss  to  consumers  with  the 
intention  of  minimizing  confusion. 

In  ])aragraph  (d)(3)(iii)(B),  we  pro])o.se 
that  the  Exchange  proceed  with  all  other 
elem(;nts  of  eligibility  determination 
using  the  apjjlicant’s  attestation,  and 
])rovide  eligibility  for  (;nrolhnent  in  a 
QHP  to  the;  (;xtent  that  an  applicant  is 
otherwise  ciualified.  And  in  j)aragra|)h 
(d)(3)(iii)(C).  we  pro|)o.se  that  the 
Exchange  ensure  that  advance  ])ayment.s 
of  the  ])r(;mium  tax  cr(;dit  and  cost- 
sharing  reductions  are  provided  on 
behalf  of  an  applicant  who  is  otherwi.se 
(jualified  for  such  payments  and 
reductions,  as  descrih(;d  in  l.'i.'i.HO.'i  of 
this  .suhpart,  if  the  tax  filer  attests  to  the 


Exchange  that  he  or  she  understands 
that  any  advance  payments  of  the 
premium  tax  credit  paid  on  his  or  her 
l)(;half  are  subject  to  reconciliation,  'flu; 
])n)vi.sion.s  in  paragra])h.s  (d)(3)(iii)(B) 
and  ((fl  are  id(;ntical  to  those  in 
§  l.'i.').31!j(f),  based  on  the  principle  that 
an  individual  should  he  determined 
eligil)le  based  on  his  or  her  att(;.station 
during  the  ])(;riod  in  which  the 
I'ixchange  is  .seeking  additional 
information. 

Next,  in  paragraj)!!  (d)(3)(iii)(D),  we 
])ropo.se  that  the  Exchange  make 
reasonable  attempts  to  contact  any 
employer  identified  on  the  a])plication 
for  the  aj)plicant  and  the  memhers  of  his 
or  her  household,  as  defined  in  28  (]FR 
1.38n-l(d)  to  verify  whether  the 
ap])licant  is  enroll(;d  in  an  eligible 
em])loyer-.s])on.sored  ])lan  or  is  eligible 
for  (jualifving  coverage  in  an  eligible 
(;mployer-sponsoreil  ])lan  for  the  hen(;fit 
year  for  which  coverage  is  recjuested. 

We  expect  that  this  will  involve  the 
Exchange  using  the  employment 
information  j)rovided  by  an  applicant 
and  contacting  em])loyer.s  via  ])hone  or 
mail. 

One  alternative  we  considered  was  to 
rely  on  consumers  to  obtain  information 
from  their  em|)loyer  or  (;m])loyer.s.  We 
chose  not  to  take  this  approach  since  the 
api)lication  will  already  solicit  all 
necessary  information  from  consumers, 
and  so  it  is  uncl(;ar  what  would  he 
gained  through  a  .second  information 
re{)ue.st  to  consumers.  We  seek  comment 
on  this  alternative  and  others  to 
implement  this  process  while 
minimizing  burden  on  consumers, 
emi)loyer.s,  and  Exchang(;.s.  We  al.so  s(;ek 
comment  on  ways  the  Exchange  can 
mo.st  efficiently  interact  with  em])loyers, 
including  other  entities  that  em])loyers 
may  rely  upon  to  su])port  this  process, 
such  as  third-])arty  administrators. 

In  paragraph  (dj(3)(iii)(E).  we  pro])o.se 
that  if  the  Exchange  receives  any 
information  from  an  om])loyer  r(;levant 
to  the  applicant’s  enrollment  in  an 
eligible  employer-sponsored  plan  or 
eligibility  for  (lualifying  coverage;  in  an 
eligible  em])loyer-spon.sored  jjlan,  the 
Exchange  will  determine  the  ap])licant’.s 
eligibility  based  on  .such  information 
and  in  accordance  with  the  effective 
dates  specified  in  ^  1  S.'S. 330(11  of  this 
suhjjart  and  if  such  information  changes 
his  or  her  eligibility  determination, 
notifv  the  applicant  and  his  or  her 
(anployer  or  employers  of  such 
determination  in  accordance  with  the 
notice  requir(;ment.s  specified  in 
1  S.'S. 31 0(g)  and  (h)  of  this  part.  We 
j)ro])o.se  to  limit  notifications  to 
situations  in  which  the  information 
provided  by  an  emjjloyer  changes  an 
a])])licant’s  eligibility  determination,  as 
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notifying  an  applicant  that  his  or  her 
eligibility  is  unchanged  retinires 
additional  effort  and  could  he 
confusing.  VVe  anticipate  that  as  an 
alternative,  the  initial  notice  that 
indicates  that  the  Exchange  will  h(! 
nujiiesting  additional  information  from 
an  ajiplicant’s  em])loyer  will  slate  that 
the  Exchange  will  notify  him  or  her  if 
anything  changes  based  on  additional 
information  received  by  the  Exchange. 
VVe  solicit  comments  on  this  approach. 

In  ])aragra])h  (d)(3)(iii)(F).  we  ])ropose 
that  if,  altera  period  of  90  days  from  the 
dale  on  which  the  notice  described  in 
])aragra])h  (d)(3)(iii)(A)  of  this  section  is 
.sent  to  the  applicant,  the  Exchange  is 
unable  to  obtain  the  necessary 
information  from  an  emjjloyer,  the 
Exchange  will  determine  the  a])plic:ant’s 
eligibility  based  on  his  or  her  attestation 
regarding  that  employer.  If  an 
individual  has  multi])le  einjiloyers,  and 
not  all  emjjloyers  provide  information, 
the  Exchange  would  determine 
eligibility  based  on  the  information 
provided  by  the  employers  that  did 
respond,  along  with  the  information 
submitted  by  the  applicant  with  respect 
to  the  employers  that  did  not  res])ond. 
We  note  that  we  do  not  pro])ose  that  the 
Exchange  provide  an  additional  notice 
to  tin;  apj)Iicant  and  his  or  her  emplover 
based  on  the  actions  sjjecified  in 
jjaragraph  (d](3)(iii)(E),  as  using  the 
applicant’s  attestation  at  the  close  of  the 
9()-day  period  wonld  by  definition  mean 
that  his  or  her  eligibility  is  unchanged. 
This  is  consi.stent  with  our  aj)proach  in 
])aragraph  (d)(3)(iii)(E).  As  with  that 
apjjroach,  we  .seek  comment  on  this 
proposal  and  whether  it  is  preferable  to 
include  an  additional  notice  to  the 
applicant  and  employer  at  the  end  of  the 
t)()-day  period. 

r’inally,  in  j)aragraph  (d)(3)(iii)(G).  we 
jjrojjose  that  in  order  to  carry  out  the 
process  described  in  paragraph 
(d)(3Kiii)  of  this  section,  the  Exchange 
mu.st  only  di.sclo.se  an  individuars 
information  to  an  employer  to  the  extent 
necessary  for  the  emj)loyer  to  identify 
the  employee.  This  is  the  only 
disclosure  that  we  believe  is  nece.ssarv 
to  sujjport  this  verification  process.  An 
emjjloyer  will  receive  sejjarate  notice 
from  the  Exchange  regarding  an 
emj)loyee  who  is  eligible  for  advance 
payments  of  the  jjremium  tax  credit  and 
cost-sharing  reductions,  as  well  as  the 
employer’s  right  to  a])peal. 

We  .seek  comments  on  this  projjosed 
approach  and  whether  there  are  ways 
these  procedures  can  further  minimize 
burden  on  the  Exchange,  einjiloyers, 
and  consumers.  We  also  note  that 
consistent  with  jjroposed  paragraph 
(d)(4),  an  Exchange  can  elect  to  have 
HUS  conduct  the  entire  verification 


process  described  under  i)aragraph  (d), 
including  sampling  and  inconsistency 
resolution. 

We  note  that  other  .sections  of  the 
Exchange  final  rule  and  the  j)ropo.sed 
regulation  ensure  that  eligibility 
determinations  are  being  made  ha.sed  on 
the  mo.st  accurate  information  available 
regarding  enrollment  in  an  eligible 
employer-sponsored  plan  and  eligibility 
for  (jualifying  coverage  in  an  eligible 
em])loyer-.s])on.sored  i)lan.  Specifically, 
in  S  15.'j.31()(h),  we  .sj)ecify  standards  for 
jjroviding  employers  with  a  notice 
alerting  them  of  their  employee’s 
eligibility  for  advance  payments  of  the 
premium  tax  credit  or  cost-sharing 
reductions.  Further,  in  1, '5. 5., 5 .'5 5.  we 
])ropo.se  a  proce.ss  through  which 
employers  can  aj)j)(;al  the  finding  that 
an  emjdoyee’s  coverage  is  unaffordable 
or  does  not  meet  minimum  value.  The 
verification  procedunxs  presented  in  this 
section  along  with  the.se  notict;  and 
apjjeals  j)rovi.sion.s  will  ensure  that 
em])loyer.s  can  challenge  eligibility 
determinations  for  advance  payments  of 
the  ])remium  tax  credit  that  are  made 
ha.sed  on  the  Exchange’s  findings  about 
the  coverage  they  oilin'  to  their 
employees.  This  entire  svstem,  taken 
together,  ensures  that  consumers  and 
employers  are  jn'otectcul  from  adverse; 
con.setiuences  of  inaccurate 
determinations. 

In  addition  to  the  verification 
procedures  pro])osed  this  section,  we 
are  taking  .steps  to  lielj)  consumers  with 
])roviding  information  related  to  access 
to  employer-.s])onsored  coverage  on  the 
application.  VVe  suggest  the  use  of  a 
voluntary  pre-enrollment  template  to 
a.ssi.sl  apjilicants  in  gathering  the 
information  about  access  to  coverage 
through  an  eligible  emplover-sponsored 
])lan  as  reejuired  by  the  Exchange  to 
determine  eligibility  for  advance 
])ayments  of  the  premium  tax  credit  and 
co.st-.sharing  reductions.  We  envision 
that  an  applicant  would  download  a 
one-])age  template  from  the  Exchange 
web  site  and  pre.sent  the  document  to 
his  or  her  employer  (or  the  employer  of 
his  or  her  s])ouse  or  parent).  This 
template  would  enable  the  ap])licant  to 
gath(;r  the  information  necessary  from 
the  relevant  em])loyer  regarding  the 
em])loyer’s  cov(;rag{;  offerings. 

Alternatively,  an  employer  could 
vohmtarilv  download  and  j)opulate  the 
template  with  information  regarding  its 
coverage  offerings  and  distribute  to 
emi)lovee.s  at  hiring,  upon  reque.st,  on 
the  employer  intranet  or  benefit  site,  or 
in  conjunction  with  other  information 
about  employer-sponsored  coverage 
j)rovided  by  the  emjiloyer  to  em])loyee.s. 
VVhen  an  individual  comjjletes  his  or 
her  Exchange  application,  he  or  she 


would  provide  the  information  from  the 
completed  template  in  resjionse  to 
relevant  (juestions  on  the  single, 
streamlined  application.  VVe  .seek 
comments  on  the  use  of  this  ])re- 
enrollment  template  and  wavs  it  can  be 
used  to  assist  consumers  with  providing 
the  necessary  information  to  complete 
the  verification  de.scrihed  in  this 
paragraph  while  minimizing  burden  on 
employers.  Elements  of  this  tool  can  he 
commented  upon  as  part  of  the 
information  collection  request  related  to 
the  Suj)porting  Statement  for  Data 
Collection  to  Siqiport  Eligibilitv 
Determinations  for  Insurance 
Affordability  Programs  and  Enrollment 
through  Health  Benefits  Exchanges, 
Medicaid,  and  Children’s  Health 
Insurance  Program  Agencies  (CMS- 
10440).  We  intend  to  release  the 
temjjlate  for  comment  in  the  near  future. 

\\h;  also  projio.se,  pursuant  to 
authority  under  section  1411(d)  of  the 
Affordable  Care  Act,  that  an  Exchange 
may  n;ly  on  HHS  to  comjilete  this 
verification.  We  first  indicated  that  we 
were  exploring  this  in  a  set  of  que.stions 
and  answers  released  on  November  29, 
201 1 ,-  and  we  received  a  significant 
amount  of  feedback  from  states 
indicating  that  this  would  he  useful.  As 
outlined  in  j)aragraph  (d)(4).  we  proj)o.se 
that  the  Exchange  may  .satisfv  the 
])rovi.sions  of  this  paragraph  by 
implementing  a  verification  jjrocess 
performed  by  HHS,  j)rovided  that  the 
Exchange  sends  the  notices  de.scrihed  in 
4.')  CFR  l.'j.'5.310(g)  and  (h)  of  this  j)art: 
other  activities  required  in  connection 
with  the  verifications  de.scrihed  are 
performed  by  the  Exchange  in 
accordance  with  the  standards 
identified  in  this  .suhj)art  or  hv  HHS  in 
accordance  with  the  agreem(;nt 
de.scaihed  in  paragraph  (d)(4)(iv)  or  this 
section;  the  Exchange  jirovides  all 
relevant  application  information  to  HHS 
through  a  secure,  electronic  interface, 
promj)tly  and  without  undue  delay;  and 
the  Exchange  and  HHS  enter  into  an 
agreement  specifying  their  resjjective 
re.sj)on.sihilitie.s  in  connection  with  the 
verifications  de.scrihed  in  this 
))aragraph.  \Vh;  anticipate  that  under  this 
option,  the  Exchange  would  collect  an 
individual’s  attestations  regarding 
eligibility  for  qualifying  coverage  in  an 
eligible  em])loyer-.s])on.sored  plan  and 
integrate  the  verification  outcome  in  to 
the  eligibility  determination  for  advance 
payments  of  the  jjremiiun  tax  credit  and 
cost-sharing  reductions,  and  HHS  would 
provide  the  other  components  of  the 


-  hltl)://ccii<).(:ms.gov/n:s(wn'os/fil(:s/Filns2/ 
1 128201 1/axchangvji  and  a.pdf.i>dl. 
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j)r()(;ess.  We  welcome  comments  on  this 
proj)o.se{l  option. 

We  j)roj)ose  to  nmiovc!  paragra|)li  (e) 
as  it  has  been  incorj)orated  into 
§  1.1.1. 32()((1).  line  to  removing  this 
paragraph,  we  pro])ose  to  redesignate 
paragraph  (i)  as  paragraph  (e). 

14.  Fligihility  Redetermination  niiring  a 
Ihuiefit  Year  (§  1.1.1.330) 

We  proj)o.se  to  aimmd  paragra|)h 
{(l)(l)(ii)  to  clarilv  that  the  Exchange 
will  conduct  periodic  examination  of 
(lata  .sources  to  identify  eligihilitv 
determinations  for  Kkulicare,  Medicaid. 
CHUh  or  the  BHP.  if  a  BUP  is  operating 
in  the  .service  aixia  of  the  Exchange,  only 
for  enroll(!(;s  on  who.se  behalf  advance 
payments  of  the  ])remium  tax  credit  or 
cost-sharing  reductions  are  being 
provided,  as  oppo.sed  to  all  QllP 
(iiirollees.  since  this  information  is  not 
relevant  to  eligibility  for  enrollment  in 
a  QHP  without  advance  pavments  and 
cost-sharing  nxluctions. 

In  4.1  CER  1.1.1.33()(e)(l)(ii)  and 
1.1.1.33.1(c)  of  the  Exchange  final  rule, 
we  (hiscrihe  how  the  Exchange  must 
notifv  an  enrollee  of  his  or  her 
nuhitermination  as  the  rcisult  of 
situations  in  which  an  enrolliK;  rej)orts 
a  change  in  circumstance,  or  tin; 
Exchange  conducts  limited  periodic 
data  matching  or  an  annual 
nuhitermination.  We  .seek  comment  on 
adding  a  provision  such  that  if  an 
enrollet!  exp(;rienc(;.s  a  change  in  his  or 
her  level  of  co.st -sharing  reductions  as  a 
n;snlt  of  a  red(;t(;rmination  occurring 
nnd(M-  4.1  CFR  1.1.1.33()(e)(1)  or 
1.1.1.3.3.1(c).  the  notice  i.ssued  by  the 
Exchange  will  (hiscrihe  how  the 
(Mirollee’s  amount  of  deductibles,  co- 
pays,  coinsurance,  and  other  forms  of 
cost  sharing  would  change  as  a  residt  of 
the  change  in  level  of  cost-sharing 
reductions  if  the  enrollee  stays  in  the 
same  QHP  (and  oidy  changes  |jlan 
variations).  We  note  that  an  enrollee 
who  expericmces  a  change  in  the  level 
of  co.st -sharing  reductions  as  a  nisult  of 
a  n;det(irmination  will  (jualify  for  a 
spcicial  enrollment  period  to  change 
QHPs.  in  accordance  with 
§  1.1.1.42()(d)((j).  We  believe  that 
including  this  information  in  the  notice 
describing  how  the  (mrollee’s  amount  of 
deductibhis,  co-j)ay.s,  coinsurance,  and 
otluir  forms  of  cost  sharing  would 
change  as  a  result  of  the  change  in  level 
of  cost -sharing  nul  net  ions  if  the  enrol  hu; 
stays  in  the  same  QHP  (and  only 
changes  plan  variations)  will  he 
particularly  important  in  the  event  an 
individual  does  not  decide  to  change 
QHPs  during  the  .sj)ecial  enrollment 
j)eriod.  We  solicit  comment  on  whether 
IIH.S  should  ado])t  this  approach. 


We  pro])ose  to  consolidate  and  revise 
existing  jjaragraphs  (e)(2)  and  ((!)(3)  into 
new  i)aragraph  (e)(2)  to  clarify  how  tin; 
Exchange  .should  j)roc(;(ul  wlnai  data 
matching  indicates  that  an  individual  is 
d(!C(!a.sed.  In  paragraph  (e)(2)(i).  we 
clarify  the  procedunis  that  the  Exchange 
will  follow  for  data  matches  that 
indicate  that  an  individual  isdeceas(!d. 
(darifving  the  a])plication  of  thes(! 
procedures  permits  the  Exchange  to 
])roperly  efhictuate  an  eligibility 
(•(uletermination  ha.sed  on  d(!ath  without 
a  response  from  the  individual  who  data 
indicates  is  d(;c(;ased.  as  the  decea.sed 
enrollee  will  not  he  able  to  respond  and 
confirm  the  updated  information.  We 
also  note  that  the  proc(xlur(;s  in 
paragraph  (e)(2)(i)  provide  an 
oj)portunity  for  an  individual  to  address 
incorrect  data  matches  in  the  (ixtremely 
limited  situations  in  which  tlu;y  may 
occur. 

In  revi.sed  jiaragraph  (e)(2)(ii).  we 
propose  the  proc(!SS  the  Exchange 
follows  after  identifving  updated 
information  regarding  income,  familv 
size,  or  familv  composition  through  data 
matching;  we  reitcaate  that  information 
nigarding  death  does  not  re(|uire  the 
Exchange  to  follow  these  procedures. 

The  onlv  diffenmee  h(;tw(!en  this 
propo.sal  for  paragra])h  (e)(2)(ii)(B)  and 
new  j)aragraph  (e)(2)(ii)(D)  and  the 
r(!gnlation  text  in  its  curniiit  form  is  to 
clarify  that  if  an  enrollee  provides  more 
up-to-date  information  in  rcisponse;  to 
the  notice  nigarding  the  information 
identified  through  ))(;riodic  data 
matching,  the  Exchange  will  j)roceed  in 
accordance  with  paragraph  (c)(1),  which 
provides  ])roc(ulur(!s  for  vinification  of 
enrol  lee-rej)ort(;d  changes.  'I’he  prior 
language  did  not  specify  that  enrollee- 
r(i])orted  information  would  he  subject 
to  verification,  which  was  an  oversight 
we  propose  to  rectify  here. 

We  j)ro])ose  to  amend  paragrajjh  (0  to 
incorporate  changes  as  a  nisult  of 
eligibility  a])])eals  decisions,  as  well  as 
changcis  that  affect  only  enrollment  or 
juemiums,  hut  do  not  affect  eligihilitv. 
Changes  afhicting  only  enrollment  or 
|)r(nuinms  include  those  changes  that 
must  he  submitted  to  health  insurance 
issuers  as  part  of  an  enrollment 
tran.saction,  hut  do  not  r(K|nire  an 
eligibility  redetermination.  Exam])l(!s 
include  name  changtis.  phone  numher 
chang(;s,  or  changes  to  the  amount  of  tax 
credit  a  hou.sehold  elects  to  aj)])ly  to  its 
j)remium.  incorj)orating  concerns  from 
stat(;s.  the  ])ropos(!d  changes  to 
paragra])h  (f)  are  designed  to  bring  the 
effective  dat(;s  nnd(!r  this  section  in  line 
with  the  effective  dales  for  enrollment, 
as  s])(!cified  in  .suhjjart  E,  which  are 
aligned  with  the  ty])ical  QHP  hilling 
cycle.  In  particular,  we  note  that  the 


])roc(!s.s  iKsed  to  provide  initial 
enrollment  information  to  QHP  issiuas 
will  he  the  same  as  the  process  u.sed  to 
])rovide  u])dates,  and  so  the  ability  to 
cixnite  ])aralhd  liming  should  supjjort 
efficient  operations.  The  modilnul 
(Elective  dat(!s  are  also  d(!.signed  to 
accommodate  the  limited  situations  in 
which  (’(Proactive  eligibility  may  he 
necessary.  We  note  that  advance 
])ayments  of  tin;  premium  tax  credit  and 
cost-sharing  rcHluctions  may  onlv  he 
provided  for  a  “cov(;rage  month”  as 
defined  in  2(i  (d’R  1 .3(il5-3(c). 

First,  in  ])aragraj)h  (f)(1).  we  ])ropose 
that,  except  as  s])(;ciiied  in  jjaragraphs 
(0(2)  through  (f)(7).  the  Exchange  must 
implement  the  changcis  as  described  in 
l)aragraj)h  (f)(1).  As  proposed  here, 
paragraph  (f)(l)(i)  provides  that  chang(?s 
resulting  from  a  redetermination  under 
this  section  mu.st  he  imphnnented  on 
the  first  day  of  the  month  following  the 
date  of  the  notice  de.scrihed  in 
paragraj)h  (e)(l)(ii)  of  this  .section.  We 
])ropo.se  in  paragraph  (IKlKii)  that 
chang(!s  resnlting  from  an  ajjpeal 
decision  under  suhpart  h’  must  he 
implemented  on  the  first  day  of  the 
month  following  tin;  date  of  the  notices 
descrih(!d  in  1.1.1..14.1(h)  and 
1.1.1..1.1.1(k),  or  on  the  dale  specified  in 
the  a])])(;al  decision  inirsuant  to 
S  1.1.1..14.1(c)(1).  As  the  Exchange  will 
not  he  nKpiired  to  provide  a  notice  for 
changes  affceting  onlv  enrollment 
through  the  Exchange  or  pnaniums.  the 
Exchange  mu.st  implement  the  changes 
as  de.scrihed  in  paragraph  (f)(l)(iii) 
ha.sed  instead  on  when  the  Exchange  is 
notified  of  the  change.  We  antici])ate 
that  this  notice  may  come  from  the 
enrollee  or  the  QHP  issuer,  (hipending 
on  the  nature  of  the  change.  We  pro])o.se 
to  amend  paragrajih  (11(2)  to  clarify  that 
except  as  specified  in  paragraphs  (f)(3) 
through  (f)(7)  of  this  section,  the 
Exchange  may  determine  a  reasonable 
point  in  a  month,  no  earlier  than  the 
1.1th  of  the  month,  after  which  a  change 
as  described  in  jjaragraph  (f)(1)  of  this 
.s(!ction  will  not  he  effective  until  the 
first  day  of  the  month  alUa'  the  month 
specified  in  ])aragra])h  (f)(1)  of  this 
.s(;ction.  This  pro])osal  is  designed  to 
align  the  (iffective  dates  for 
redeterminations  to  align  with  the 
effective  dal(;s  for  (airolhiKMit,  as 
specified  in  suh])art  E  of  this  ])art, 
which  provide  that  in  gemaal,  a  QHP 
.selection  will  he  liffective  on  the  first  of 
the  month  following  the  selection  onlv 
if  the  selection  is  made  by  the  l.llh  of 
the  month. 

We  jn'opo.se  to  rechisignate  currcml 
paragraph  (f)(3)  as  paragrai^h  (11(7),  and 
jiropo.se  a  new  paragraj)!!  (f)(3)  to 
provide  that  exce])t  as  s])ecified  in 
paragraph  (f)(7)  of  this  sciction,  the 
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Excliango  must  impleuKuit  a  change 
described  in  paragraj)li  (0(1)  of  this 
.section  resulting  in  a  decreased  amount 
of  advance  payments  of  tlie  premium 
tax  credit  or  cost-sharing  reductions, 
including  when  an  individual  becomes 
newly  ineligible  for  advance  pavments 
of  the  jiremimn  tax  credit  or  cost¬ 
sharing  reductions,  and  for  whicdi  the 
dat(!  of  the  notices  described  in 
paragraphs  (0(1  )(i)  and  (ii)  of  this 
.section,  or  the  date  on  which  the 
Exchange  is  notified  in  accordance  with 
paragraph  (f)(l)(iii)  of  this  section  is 
after  the  15th  of  the  month,  on  the  fir.st 
day  of  the  month  after  the  month 
specified  in  paragraph  (f)(1)  of  this 
section.  We  ])rovide  this  excejjtion  to 
paragraph  (f)(1)  because  a  decrease  in 
the  amount  of  cost-sharing  reductions 
effectuated  after  the  15th  of  the  month 
results  in  o])erational  challenges  for 
issuers  due  to  the  nature  of  QHP  hilling 
cycles.  We  understand  that  cost-sharing 
reductions  will  he  apjilied  at  the  point- 
in-time  in  which  an  enrollee  pays  for 
their  services,  and  thus  the  potential  for 
a  retroactive  det:rea.se  in  cost-sharing 
reductions  will  po.se  comj)lications 
regarding  .services  for  which  the 
enrollee  has  already  ])aid.  Similarlv  a 
nitroactive  decrea.se  in  advance 
payments  of  the  premium  tax  credit  will 
also  create  problems  for  issuers 
regarding  the  hilling  of  j)reviou.s 
])remiums.  rhns.  we  j)roj)ose  that  they 
also  1)(!  effectuated  on  the  first  dav  of  the 
month  after  the  month  sjiecified  in 
paragraph  (f)(1)  of  this  .section. 

We  ju'opose  to  add  ])aragra])h  (f)(4)  to 
jmwide  that  except  as  specified  in 
paragraph  (f)(7)  of  this  section,  the 
Exchange  must  imjilement  changes  that 
re.sult  in  an  increased  level  of  cost- 
sharing  reductions  and  for  which  the 
date  of  the  notices  described  in 
paragraphs  (f)(l)(i)  and  (ii)  of  this 
section,  or  the  date  on  which  the 
Exchange  is  notified  in  accordance  with 
l)aragrapli  (f)(l)(iii)  of  this  section  is 
after  the  15th  of  the  month,  on  the  first 
day  of  the  month  after  the  month 
specified  in  paragraph  (f)(1)  of  this 
.section.  As  discu.ssed  above  concerning 
paragraph  (f)(3)  of  this  section,  a 
retroactive  increase  in  the  level  of  c:o.st- 
.sharing  reductions  will  pose 
complic:ation.s  for  issuers  regarding 
tho.se  services  that  the  enrollee  has 
already  paid  for.  As  such,  we  also 
ju'opo.se  that  the  changes  in  ])aragra])h 
(0(4)  be  im])lemented  effective  the  first 
day  of  the  month  after  the  month 
specified  in  paragra])h  (f)(1)  of  this 
.section. 

We  propose  to  add  ])aragraj)h  (f)(5)  to 
jjrovide  that  the  Exchange;  may 
implement  a  change  as.sociated  with  the 
events  sjjecified  in  §  155.42()(l))(2)(i)  and 


(ii)  (birth,  adojjtion,  placement  for 
ado])tion,  marriage,  and  lo.ss  of 
minimum  essential  coverage)  on  the 
coverage  effective  dates  descrih(;d  in 
^  155.42()(l))(2)(i)  and  (ii)  respectively, 
and  will  ensure  that  advance  payments 
of  the  ])remium  tax  cr(;dit  and  co.st- 
sharing  reductions  are  effective  on  the 
first  day  of  the  month  following  such 
events,  unless  the  event  occurs  on  the 
fir.st  day  of  the  month.  Th(;.se  changes 
are  to  align  the  effective  dates  for 
eligibility  with  tho.se  specified  in 
§  155.420.  We  also  considered  whether 
to  adju.st  eligibility  effective  dates  for 
the  jjurposes  of  advance  payments  of 
the  premium  tax  credit  and  cost-sharing 
reductions  in  ca.ses  of  birth,  adoption,  or 
])lacement  for  adojition  such  that 
eligibility  for  AFTC  and  CSR  would  he 
effective  on  the  date  of  birth,  adoption, 
or  i)lacement  for  adoption.  However,  we 
do  not  h(;lieve  that  current  regnlations 
under  section  3()13  of  the  Code  address 
this  situation.  We  expect  that  the 
Secretary  of  the  Treasury  will  provide 
through  subsequent  gnidancx;  that  a 
child  may  he  eligible  for  the  pn;mium 
tax  credit  for  the  month  the  child  is 
horn  or  is  ado])ted,  placed  for  adoption, 
or  ])laced  in  foster  care.  W(;  exj)ect  to 
amend  our  regulations  as  necessary  in 
final  rulemaking  to  match  the  guidance 
from  the  S(;cretarv  of  the  Treasury.  We 
note  that  the  special  enrollment  period 
de.scrihed  in  §  155.42()(h)(2)(i)  does  not 
currently  address  children  placed  in 
foster  care,  and  we  solicit  comments 
regarding  whether  we  should  expand  it 
to  cover  children  j)laced  in  foster  care, 
and  then  make  a  corresponding  change 
to  eligibility  effective  dates  in  this 
liaragrajdi. 

We  jjropose  to  add  j)aragra])h  (f]((j) 
specifying  that  notwith.standing 
paragraphs  (f)(1)  through  (f)(5)  of  tliis 
section,  the  Exchange  may  implement  a 
change  a.ssociated  with  the  events 
described  in  §  155.42()(d)(4),  (5),  and  (9) 
ha.sed  on  the  specific  circumstances  of 
each  situation.  We  .seek  to  provide 
flexibility  for  the  Exchange  to  resj)ond 
to  the.se  jjotential  errors,  violations,  or 
excejjtional  circumstances  as  needed  to 
effectuate  the  ap])ropriate  eligibility 
date  for  enrollees,  including  tho.se 
situations  that  imjjact  the  amount  of 
advance  payments  of  the  premium  tax 
credit  and  cost-sharing  reductions, 
while  also  minimizing  oj)erational 
complications  for  issuers  a.ssociated 
with  the  QHP  hilling  cycle.  We  reiterate 
here  that  advance  payments  of  the 
])reminm  tax  credit  and  co.st-sharing 
reductions  may  only  he  provided  for  a 
“coverage  month”  as  defined  in  20  HER 
1.30B-3(c),  which  requires  coverage  to 
he  in  place  on  the  first  of  the  month;  we 


note  that  the  Exchange  mav  not 
authorize  these  benefits  for  periods 
other  than  when  an  individual  is  in  a 
coverage  month.  In  redesignated 
paragraph  (f)(7),  we  j)ropo.se  to  maintain 
the  existing  language  of  paragraph  (f)(3) 
in  accordance  with  the  proposed 
changes  throughout  paragraph  (f). 

We  welcome  comments  on  these 
changes. 

15.  Annual  Eligihilitv  Redetermination 
(§155.335) 

We  propose  to  amend  paragraphs  (a), 
(h),  (c).(e).(f),  (g),(h).  (k).  and  (1)  of  this 
.section  to  specify  that  subject  to  the 
limitations  specified  in  paragraj)h  (1) 
and  new  paragra])h  (m).  the  Exchange 
will  conduct  an  annual  eligibility 
redetermination  for  all  (jualified 
individuals,  not  onlv  those  wlio  are 
enrolled  in  a  QHP.  Our  proposal  thus 
rejdaces  the  word  “enrollee"  with  the 
term  “qualified  individual”  in  the.se 
paragraphs.  This  change  accommodates 
situations  in  which  an  individual 
submitted  an  aj)j)lication  prior  to  the 
annual  open  enrollment  ])eriod,  was 
determined  eligible  for  enrollment  in  a 
QHP  with  or  without  atlvance  payments 
of  the  premimn  tax  credit  and  co.st- 
sharing  reductions,  and  did  not  meet  the 
criteria  for  a  special  enrollment  period. 

In  such  situations,  this  change  will 
mean  that  the  Exchange  will  provide 
such  an  individual  with  an  animal 
eligibility  redetermination  notice,  which 
means  that  he  or  she  will  not  have  to 
submit  a  new  ajiplication  to  obtain 
t:overage  for  the  following  benefit  vear. 
The  annual  eligibility  determination 
notice  projects  eligibilitv  for  the 
upcoming  benefit  year,  and  provides  a 
.streamlined  proce.ss  for  individuals  to 
.select  a  QHP  for  the  upcoming  year 
during  the  annual  open  enrollment 
period. 

We  jiropose  to  amend  jiaragrajih  (h)  to 
include  data  regarding  Social  Security 
benefits  as  defined  under  2B  GFR  1.3()B- 
l(e)(2)(ii).  This  reflects  the  revision  we 
propo.se  to  make  in  §  155.32()(c)(l)(i)(A). 

We  also  jiropo.se  to  make  technical 
corrections  to  jiaragraph  (1)  to  specifv 
that  if  the  Exchange  does  not  have 
authorization  to  use  such  qualified 
individual’s  tax  information,  the 
Exchange  will  redetermine  the  (jiialified 
individual’s  eligibilitv  only  for 
enrollment  in  a  QHP,  and  will  notify  the 
enrollee  in  accordance  with  the  timing 
de.scrihed  in  j)aragraph  (d)  of  this 
section.  This  pro))osed  correction  aligns 
with  the  preamble  from  the  Exchange 
final  ride  at  77  FR  18378. 

Lastly,  we  propose  to  add  new 
j)aragraph  (m),  which  provides  that  if  a 
(jualified  individual  does  not  select  a 
QHP  before  the  redetermination 
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described  in  this  section,  and  is  not 
enrolled  in  a  QHP  through  the  Exchange 
at  any  time  during  the  iHMielit  year  for 
which  such  redeterinination  is  made, 
the  Kxchange  must  not  conduct  a 
suhsecjiient  redetermination  of  his  or  her 
eligit)ility  for  a  future  benefit  year.  This 
proj)osal  is  designed  to  ensure  that  a 
(inalified  individual  who  never  .selects  a 
QHP  is  not  redetermined  evm  v  year, 
whic;h  minimizes  burden  on  the 
Exchange.  For  example,  if  a  (pialified 
individual  seeks  to  enroll  in  a  QHP  in 
Inly.  2014.  is  determined  eligible  for  a 
QHP  hut  not  a  spcjcial  enrollment 
pm  iod,  and  then  following  an  annual 
redetermination  in  late  2014  for  the 
201.5  benefit  year  is  again  determined 
eligible  in  a  QllP  but  decides  not  to 
enroll  at  any  time  up  to  the  point  at 
which  the  Exchange  would  conduct  his 
or  her  next  annual  redetermination  (late 
2015),  the  Exchange  will  not  conduct 
another  annual  redetermination  in  late 
2015. 

10.  Administration  of  Advance 
Payments  of  the  Premium  Tax  Credit 
and  Cost-.Sharing  Reductions  (§  155. .340) 

We  jH'opo.se  to  make  technical 
corrections  in  paragrajdis  (h)  and  (c)  to 
cite  to  the  applicable  Treasury 
rcigulation  instead  of  .S(;ction  3011  of  the 
(’.ode. 

17.  (Coordination  With  Medicaid.  (TUP. 
the  Basic  Health  Program,  and  the  Pre- 
Existing  (Condition  Insurance  Plan 
(§155.345) 

We  j)ropo.se  to  make  a  technical 
correction  to  paragraph  (a)  to  clarify  that 
the  agreements  that  the  Exchange  enters 
into  with  the  agencies  administering 
M(ulic;aid.  CHIP,  and  the  BHP,  if  the 
BHP  is  operating  in  the  service  area  of 
the  Exchange,  must  include  a  clear 
delineation  of  the  res]X)nsihilities  of 
each  ‘‘agency  ’  as  opj)osed  to  eac:h 
“program.”  We  propose  to  amend 
paragra])h  (a)(2)  to  specify  that  the 
agretnnent  the  Exchange  enters  into  with 
other  agencies  administering  insurance 
affordability  jjrograms  addresses  the 
res])on.sihilitie.s  of  each  agency  to  ensiin; 
ju'ompt  determinations  of  eligibility  and 
enrollment  in  the  appro])riate  ])rogram 
without  undue  delay,  ha.sed  on  the  date 
the  ap])lication  is  submitted  to,  or 
nidetermination  is  initiated  hv,  the 
ICxchangc;  or  another  agency 
administering  an  insurance  affordahilitv 
jxogram.  We  propo.se  to  change  the 
ordering  of  agencies  list(!d  for  purpo.ses 
of  clarity.  We  alst)  proj)ose  to 
nidesignate  paragraph  (a)(3)  as 
j)aragraph  (a)(4).  and  add  a  new 
l)aragraph  (a)(3)  to  ensure  that,  as  of 
January  1,  2015,  the  agreement  provides 
for  a  combined  eligibility  notice,  as 


defined  in  §435.4,  to  individuals  and 
memhers  of  the  .same  household,  to  the 
extent  feasible,  for  enrollment  in  a  QHP 
through  the  Exchange  and  for  all 
insurance  affordability  programs. 

.Section  1 55.345(a)(3)(i)  includes  that 
l)rit)r  to  Jannary  1, 2015,  the  notice 
include  coordinated  content,  as  defined 
in  42  ('.ER  435.4,  while 
§  155.345(a)(3)(ii)  addresses  the 
combined  eligibility  notice  r(!(|uirement 
as  of  January  1, 2015.  As  defined  in 
§435.4,  a  combined  eligibility  notice;  is 
an  eligibility  notice  that  informs  an 
individual,  or  housi;hold  wh(;n 
aj)j)ropriate,  of  his  or  her  eligibility  for 
eligibility  for  enrollment  in  a  QHP  and 
each  of  the  insurance  affordability 
programs.  We  are  proposing  that  in  most 
ca.ses  the  combined  notice  is  issued  by 
the  la.st  agency  to  determine  the 
individual’s  eligibility,  not  taking  into 
account  eligibility  determinations  for 
Medicaid  on  a  non-MA(B  basis,  and 
regardle.ss  of  which  agency  initially 
received  the  ai)])lication.  Providing  a 
combined  eligibility  notice  for  eligibility 
determinations  for  enrollm(;nt  in  a  QHP 
and  for  insurance  affordability 
programs,  with  the  exception  of 
(;Iigihility  determinations  for  Medicaid 
on  a  non-MA(d  basis,  would  reduce  the 
occurrence  of  an  individual  r(;ceivlng 
multiple  eligibility  notices  from 
agencies  administering  insurance 
affordability  programs  based  on  a  single 
a])])lication.  'fo  the  extent  that  the 
eligibility  determinations  r(;nected  in  a 
combined  notice  are  not  made  by  the 
agency  issuing  the  notice,  the  notice 
should  identify  the  agency  that  made 
each  eligibility  determination  that  is 
reflected  in  the  combined  notice. 

We  acknowledge  that  there  an; 
situations  in  which  the  ju'ovision  of  a 
combined  eligibility  notice  may  not  he 
appropriate,  and  exjject  that  agencies 
administering  insurance  affordability 
programs  will  limit  the  u.se  of  combined 
eligibility  notices  to  only  those 
situations  in  which  it  is  heneficial  to  the 
aj)])licant.  The  preamble  associated  with 
§435.1200  describes  situations  in  which 
the  combined  eligibility  notice  mav  not 
he  a])])ropriat(;.  We  r(;(piest  comments 
on  situations  in  which  the  comhin(;fl 
eligibility  notice  may  or  may  not  he 
particularly  aj)])ro])riate. 

We  understand  that  it  may  not  he 
oj)erationally  feasible  for  the  Exchange 
and  .state  agencies  administering 
Medicaid,  (IHIP.  and  the  BHP.  if  the 
BHP  is  operating  in  the  service  area  of 
the  Exchangt;,  to  deliver  combined 
eligibility  notices  by  October,  1, 2013, 
|)articnlarly  in  cases  when;  the 
Exchange  is  performing  assessments  of 
eligibility  for  Medicaid  and  (T-llP  based 
on  MA(d  in  accordance  with 


§  155.302(h).  Accordinglv,  we  are 
pro])osing  a  phased-in  aj)j)roach  for  the 
l)rovision  of  a  combined  eligibility 
notice  in  cases  where  the  Exchange  is 
performing  as.sessinents  of  eligihilitv  for 
Medicaid  and  CHIP  based  on  MACk  We 
])ropose  that  the  agn;ements  between 
the  Exc:hange  and  oth(;r  agencies 
administering  insurance  affordability 
programs  provide  for  ])rovision  of 
combined  eligihilitv  notices  bv  Januarv 
1 . 201 5. 

For  the  period  ])rior  tt)  Januarv  1, 

2015,  when  an  individual  submits  an 
a])plication  to  the  .state  Medicaid 
agency,  is  denied  eligibility  for 
Medicaid,  found  not  potentially  eligible 
for  CHIP,  and  is  transferr(;d  to  the 
Exchange;,  the  state  Medicaid  agency 
would  send  a  first  notice  to  an 
individual,  explaining  that  the 
individual  is  clenied  eligibility  for 
Medicaid,  and  that  the  individual’s 
information  is  being  transferred  to  the 
Exchange  for  a  determination  of 
eligibility  for  enrollment  in  a  QHP  and 
for  advance;  payments  e)f  the  ])re;mium 
tax  e:re;elit  anel  e;e)st-shciring  re;elue:tie)ns. 
The;  Exchange;  we)ulel  the;n  senel  a 
.se;e:e)nel  ne)tie:e;  exjilaining  the 
inelivielual's  eligibility  fe)r  e;nre)llme;nt  in 
a  QHP  anel  fe)r  aelvane:e;  payments  e)f  the 
])re;mium  tax  e:re;elit  anel  e:ost-.sharing 
re;elue:tie)ns.  He)we;ve;r,  after  January  1, 
2015  anel  to  the;  extent  feasible; — when 
.seneling  a  e;e)mbine;el  ne)tie:e;  is  part  e)f  the; 
agre;e;me;nt  amenig  the;  relevant 
ageneiies — in  the;  same;  se:e;narie),  the; 
Exe:hange;  would  proviele;  a  e;e)mbine;el 
eligibility  ne)tice  that  ine;luele;s 
inlbrmation  abe)ut  the;  ineliviehud’s 
elenial  of  eligibility  fe)r  Me;elie:aiel  anel 
eligibility  for  e;nrollment  in  a  QHP  anel 
for  aelvance;  payments  of  the  ])remium 
tax  e;reelit  anel  e:e)st-sharing  re;elue:tie)ns 
be;e:au.se;  the;  Exediange  is  the;  la.st  age;ne:y 
te)  make;  an  eligibility  ele;te;rminatiem. 

The;  provision  of  a  e:ombine;el  eligibility 
notice;  woulel  also  me;an  that  if  the 
Exchange  is  transfe;rring  an  indivielnal’s 
infe)rmation  to  the;  state  Me;elicaiel  or 
CHIP  agene;y  anel  the  ineliviehiiil  is 
Me;eiie:aiel  e)r  (TUP  eligible,  the  Me;elie:aiel 
e)r  CHIP  agene:y  woulel  issue  the; 
e:ombine;el  eligibility  notie;e;  that  re;fle;e:ts 
be)th  the;  finelings  e)f  the;  Exchange  (not 
e;ligibh;  for  e;nre)llme;nt  in  a  QHP  or 
aelvanex;  ])ayme;nts  e)f  the;  premium  tax 
eaeelit  e)r  e;e).st-sharing  re;elue;tions)  anel  of 
the;  Meelicaiel  anel  (3 IIP  age;ne:ie;s 
(eligible  for  Meelie.aiel  e)r  CHIP). 

llneler  §  1 55.345(a)(3)  ;mel  (g)(7)  e)f 
this  pre)])e)sal,  we;  j)rope).se;  that  the; 
Exe:hange;  imj)leane;nt  the;  use  of  a 
e:e)mbine;el  eligibility  ne)tie:e;  as  eif  January 
1. 2015,  to  the;  extent  feasible,  anel  in  the; 
interim,  proviele;  for  the;  use;  of 
e:oorelinate;el  content  in  the  eligibility 
notiex;.  The;  Exediange  will  work  with 
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agencies  administering  otlier  insurance 
alfbrdabilitv  jjrograms  to  ensure  the 
inclusion  of  coordinated  content, 
including  coordinated  language,  in 
eligibility  determination  notices.  An 
examph;  of  coordinattul  cont(;nt  would 
include  information  about  the  Exchange 
and  about  insurance  affordability 
programs,  including  specific  program 
names  and  cu.stomer  .service  information 
for  eac:h  j)rogram.  as  a])])licable.  Ba.sed 
on  the  operational  readiness  of  the 
Exchange  and  other  agencies 
administering  insurance  affordahilitv 
programs,  combined  eligibility  notices 
may  he  implemented  earlier.  However, 
we  note  that  in  states  where  the  FEE  is 
conducting  assessments  rather  than 
final  determinations  of  eligihilitv,  the 
FEE  will  only  he  able  to  jjrovide  an 
eligibility  notice  prior  to  January  1,  201.5 
for  eligihilitv  determinations  made  hv 
the  FEE. 

VVe  recpiest  comments  on  the  jihased- 
in  ap])roach  and  the  standards  proposed 
related  to  the  provision  of  a  combined 
eligibility  notice  and  the  use  of 
coordinated  content  for  eligibility 
notices  by  the  Exchange  and  agencies 
administering  insurance  affordability 
])rograms.  which  would  include 
information  about  the  Exchange  and 
about  insurance  affordability  programs, 
including  specific  ])rogram  names  and 
customer  service  information  for  each 
program,  as  a])])licahle.  VVe  have  been 
working  in  consultation  with  rehivant 
stakeholders  on  model  notices,  and 
intend  to  release  model  notices  in  early 
2013  for  use  by  states  that  want  to  rely 
on  HHS’  tem])lates  for  notices  instead  of 
developing  their  own.  Wo  also  recpiest 
comments  regarding  how  to  assess  when 
provision  of  a  c:omhined  eligibility 
notice  is  feasible. 

We  propo.se  to  make  a  technical 
c,orn;ction  in  paragraph  (f)  to  cite  to  the 
ap])licahle  Treasury  regulation  in.stead 
of  Section  30B  of  the  Cotie. 

We  proj)ose  to  make  a  technical 
correction  to  paragraph  (gj  to  change 
“or”  to  “and”  and  atld  “agency  or.” 

We  jjropose  to  add  new  language  at 
])aragra])h  (g)(2)  to  sjjecify  that  the 
Exchange  will  notify  the  transmitting 
agency  of  the  receipt  of  an  electronit: 
at:t;t)unt  when  ant)ther  agency  is 
transmitting  the  at:t:t)unt  tt)  the 
Exchange  in  the  situation  in  whit;h  an 

ai) ])lit:ation  is  suhmittetl  tliret:tly  tt)  the 
transmitting  agent:y,  anti  a 
tletermination  of  eligihility  is  neetletl  lor 
enrollment  in  a  QHP,  atlvant:e  i)ayments 

t) f  the  premium  tax  cretlit,  anti  cost- 
sharing  redut:tions.  Atltlitit)nally,  we 
prt)])o.se  in  (g)(2)  that  the  Exchange 
notify  the  transmitting  agent:y  of  an 
intlividual’s  eligihility  tletermination  for 
enrollment  in  QHP,  atlvance  ])ayment.s 


t)f  the  j)remiinn  tax  t:retlit,  anti  t:t).st- 
sharing  retlut;tion.s.  This  aims  to  ensure 
that  the  Ext:hange  t;an  provitle  effet:tive 
t:ustomer  .servit:e,  while  alst)  aligning 
with  ])rt)|)t)setl  435.1 2()()(tl)(5). 

As  sut;h,  we  prt)pt).st;  to  make 
tet:hnit;al  t;t)rret:tit)ns  tt)  retlesignate  the 
l)ar;igrciph.s  ft)llt)wing  ))aragraph  (g)(2). 
VVt;  retlesignate  paragraph  (g)(2)  tt)  (g)(3), 
(g)(3)  to  (g)(4).  (g)(4)  tt)  (g)(5),  anti  (g)(5) 
to  (g)((i). 

We  propose  tt)  make  a  tet:hnit;al 
t:t)rret:tion  in  paragraph  (g)(3)  to  change 
“program”  tt)  “agent:y.” 

We  prt)])t).se  to  make  tet:hnit;al 
t:t)rret:tion.s  tt)  ])aragraj)h  (g)(4)  to  t:hange 
“of  to  “or,”  anti  tt)  t;larify  that  the  rule 
is  referring  to  an  agent:y  atlministering 
an  in.surant:e  affortlahility  progitim. 

We  prt)i)t)se  to  make  a  tet:hnit:al 
t;t)rrectit)n  to  remove  “and”  at  the  entl 
t)f  paragraph  (g)(5)  anti  atltl  it  at  the  entl 
t)f  ])aragraph  (g)(())  to  prt)vitle  for  the 
ap])rt)priate  transitit)n  to  ])aragra])h 
(8)(7). 

We  prt)])t)se  tt)  atltl  ])aragraph  (g)(7)  tt) 
tliret.'t  thcit  the  Exchange  provitle  the 
t:t)mhinetl  eligihility  nt)tit:e,  as  tlefinetl 
in  §435.4,  ft)r  tiligihility  tleterminalions 
lor  enrt)lhnent  in  a  QHP  anti  tor 
in.snrant:e  cifforthihility  prt)grams, 
t!ffet:tive  t)n  January  1,  2015. 

We  ])rt)pt).se  to  atltl  i)aragraph  (g)(8)  tt) 
tliret;t  that  ])rit)r  to  JaniKiry  1, 2015,  the 
Ext:h<mge  int:lutle  t:t)t)rtlinatetl  t:t)ntent, 
as  tlefinetl  in  42  CFR  435.4,  into  the 
nt)tit:e  t)f  eligihility  tleterminatit)n 
prt)vitletl  tt)  the  intlivithuil  wht;n 
ant)ther  agency  atlministering  an 
insurance  aflbrtlahility  program 
transfers  an  intlivithial’s  act;ount  to  the 
Exchange,  or  that  the  Ext;hange  issue  a 
comhinetl  eligihility  notit:e  when  the 
Ext:hange  is  the  last  ttgent.y  to  intike  an 
eligihility  tletermination.  ext:ept  for  an 
eligihility  determination  for  Medit:aitl 
on  a  non-MAGI  basis.  The  intent  of  this 
])rt)visit)n  is  to  allow  the  Ext;hange 
llexihility  to  prt)vitlt!  t:t)t)rtlinatetl 
t:t)ntent  or  a  comhinetl  eligihilitv  notice, 
in  the  t!vent  an  Ext;hange  is  able  to 
provitle  a  t:t)mhinetl  eligihility  nt)tit;e, 
prior  to  January  1, 2015.  As  notetl 
j)revit)u.sly,  we  imtlerstimtl  that  the 
Ext;hange  may  not  he  t)])eratit)nally 
reatly  tt)  issue  a  t;t)mhintul  eligihility 
nt)tit:e  prior  to  2015,  anti  so  have 
tlesignetl  this  prt)pt)sal  tt)  allt)w  an 
a])])rt)j)riate  phase-in  perit)tl. 

18.  .Spet:ial  Eligihility  Stantlartls  anti 
Prt)t:ess  ibr  intlians  (§  155.350) 

We  prt)pt).se  to  make  ;i  tef:hnit;al 
t;orret:tion  in  paragraph  (a)(l)(ii)  to  t;ite 
to  the  ap])licahle  Treasury  regulatit)n 
insteatl  of  section  3()B  of  the  Cotie. 


10.  Enrollment  of  Qualifietl  Intiivitluals 
Into  QHPs  (§155.400) 

We  propo.se  to  atltl  paragraph  (h)(3)  to 
t;larify  the  earlier  retjuirement  in  45  CFR 
155.400(h)(1)  that  the  Exchange  sentl 
eligihility  anti  enrt)lhnent  infttrmation  to 
QHP  i.ssuers  anti  HHS  ])rt)m])tly  anti 
witht)ut  imtlue  tlelay.  in  this  section,  we 
propose  that  the  Exchange  sentl  HHS 
nptlatetl  eligibility  anti  enrt)llment 
infttrmation.  We  interpret  the 
retiuirement  cont:erning  “nptlatetl 
eligihility  anti  enrollment  inft)rmatit)n” 
to  mean  all  enrt)llment-relatetl 
tran.sat:tit)ns,  int;lutling,  hut  not  limitetl 
to,  enrollments  sent  tt)  i.ssuers  for  which 
the  tjiialifietl  intlivitlual  has  not  yet 
remitttul  premiums,  enrt)llment.s  for 
whit:h  payment  has  ht;en  matle  on  any 
applit;ahle  enrt)llee  premium. 
t:ancellatit)n.s  of  enrollment  prior  to 
t:t)verage  hf!t:t)ming  effet;tive, 
terminations  of  enrollment,  anti 
enrollment  t;hanges  (to  inclutle 
terminations  anti  t:ant;ellatit)ns  initiatetl 
by  issuttrs). 

20.  Special  Enrt)lhnent  Perit)tl.s 
(§155.420) 

Set;tit)n  1 31 1  (t;)(0)(C)  t)f  the 
Affttrtlahle  Care  At:t  .spet:ifies  th;it  the 
Set;retary  shall  retpiire  Ext:hanges  tt) 
provitle  ft)r  .spet:ial  enrt)lhnent  pt)rit)d.s, 
whit;h  allt)w  a  tpialifietl  intlivitlual  tt) 
enrt)ll  in  a  QHP,  atltl  t)r  tlro]) 
tlepemlents  enrt)lletl  with  the  tpialifietl 
intlivitlual,  t)r  t:hange  frttm  one  QHP  tt) 
another  t)ut.sitle  t)f  tin;  annual  open 
enrt)llment  periotl.  We  implementt)tl 
this  provisit)!)  in  .sectit)n  155.420  of  the 
Exchange  final  rule  puhlishetl  Mart:h  27, 
2012  (77  FR  18310).  The  statute  further 
sj)et:ifies  that  sut;h  ])eriotls  shoulti  he 
tho.se  si)et:ifietl  in  set:tion  9801  of  the 
Cotle,  as  well  as  other  special 
enrollment  periotls  untler  cirt;umstant;e.s 
similar  to  sut:h  j)eriod.s  untler  part  D  of 
title  XVIII  of  the  Act.  Set:tit)n  155.420  is 
strut:turetl  sut;h  that  the  spet:ial 
enrt)llment  periotls  are  listetl  in 
paragraph  (tl),  whilt:  the  effet;tive  tlates 
ft)r  these  special  enrollment  pt;rit)tls  are 
tle.st:rihetl  in  paragraph  (h). 

In  t)rtler  tt)  t:larifv  the  .st:t)pe  t)f  the 
spet:ial  enrt)llment  j)erit)tl.s  tlescrihetl  in 
paragraph  (tl),  we  propose  tt)  retlesignate 
existing  ])aragraph  (a)  as  paragraph 
(a)(1)  anti  tt)  atltl  paragra])h  (a)(2)  to 
tlefine  “tlepentlenf  .sut:h  that  it  aligns 
with  the  mtuming  prt)vitletl  in  20  (’,FR 
54.9801-2,  a  regulation  implementing 
set;tit)n  9801(f)  of  the  (iotle.  ‘  Untler  this 


'Nololliiil  till!  spociitl  iinrolliiKinl  |M!rii)(ls 
s|>(!(:iii(!tl  in  siiclion  ()KI)1(0  of  llio  Cotlo  ,ir(!  iilso 
ro(|uin!(l  in  soclinn  701  of  llio  Kinplovoo  KtJtintinonI 
Incoino  .Socurilv  Act  of  1074  (KRl.S.xj  and  snclion 
2704  of  llu!  I’ff.S  Act.  (Bnfori!  Iho  anunidnionls  inadn 

t'.iintiiuicul 
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|)roj)osal.  a  depcMident  would  include 
any  individual  who  is  or  who  may 
iMicome  eligible  for  coverage  under  the 
terms  of  a  QHP  because  of  a  relationship 
to  a  ({ualilled  individual  or  enrollee. 

This  proj)osal  does  not  broaden  our 
existing  use  of  dependent  throughout 
this  section;  ratlu;r.  it  clarifies  our 
existing  interpretation  such  that  the 
availability  of  special  enrollment 
ptn  iods  to  (le])(!ndents  is  limited  to 
those  (l(!])en(lents  for  whom  the  .selected 
QIIP  would  provide  coverage.  \V(! 
l)roj)o,se  to  ap])ly  this  definition 
throughout  this  section,  including  for 
the  s|)ecial  enrollment  periods  not 
specified  in  .section  9901  (f)  of  the  Code, 
in  order  to  promote  efficient  operations 
and  uniform  standards  to  guide  QHP 
issuers  and  Kxchanges.  We  note  that  this 
j)roposal  means  that  tho.se  special 
(mrollment  ])eriods  that  specifically 
mention  dependents  will  be  evaluated 
on  a  plan-bv-plan  basis  for  a  given  set 
of  individuals,  and  that  a  special 
enrollment  period  mav  be  available  for 
an  individual  in  .some  j)lan.s  but  not  in 
other  j)lans. 

We  also  propose  to  amend  j)aragraph 
(h)(2)(i).  winch  addresses  birth, 
adoption,  or  placement  for  adoption,  to 
clarify  that  this  special  (mrollment 
pm  iod  is  applicable  for  either  “a 
(|ualified  individual  or  an  enrolhu;.” 

This  revision  clarificjs  the  (jxi.sting 
language  in  the  Hxchange  final  rule, 
which  could  have  lunm  mi.sint(;rj)reled. 
We  also  proj)o.se  to  remove  language 
from  paragraph  (b){2)(i)  concerning  the 
(ifhictive  dat(;s  for  advance  payments  of 
the  jiremium  tax  credit  and  cost-sharing 
nuluctions.  which  we  jnopo.se  to  move 
to  §  l.'j.'i. 330(f).  We  solicit  comiiKmts 
r(!garding  wheth(;r  we  should  al.so 
(ixpand  this  special  enrollment  period  to 
cover  childrim  placed  in  fostcncare. 
Similarly,  we  propose  to  annmd 
j)aragraph  (b)(2)(ii)  to  clarify  that  the 
special  enrollment  jicriod  for  marriage 
and  lo.ss  of  minimum  e.ssential  coverage 
is  applicable  for  either  a  (pialified 
individual  or  an  {mrolh;e. 

We  j)ropos(!  to  add  new  paragrajdi 
(b)(2){iii)  regarding  effective  datcjs  for 
(lualified  individuals  or  enrolhms 
(digible  fora  sp(!cial  enrolhneid  j)(;riod 
under  paragraj)hs  (d)(4).  (d)(.'i)  or  (d)(0) 
(njspectively  the  sptudal  enrollment 
j)(!riod  for  “error,  misrepnisentation.  or 
inaction  of  an  officer,  einjilovee.  or 
ageid  of  the  Kxchange.  HITS,  or  its 


!)y  llu!  Afljir(i:il)l(!  djiri!  Act.  Ilio  special  oiiroliiiUMit 
provisions  won;  locatiul  in  suction  2701(1)  ot  th(! 
I’H.S  .\cl:  hIUm'IIu!  aincndnuMits  made  l>v  tlie 
.Mlordahlo  Can;  Act.  Iluist!  riupiinmiimls  an;  loimd 
in  I’lt.S  Act  section  2704(1').)  .Similarly,  tlie  sptHaal 
enrollnuMit  periods  specitied  2(i  (d'K  .')4.!l8t)l-2  are 
also  (bund  in  2!)  (d'R  2.'j!K).701-(i  and  4.1  (d'K 
14(i.l  17. 


instrumentalities”;  the  sjiecial 
enrollment  period  for  when  “the  QHP 
*  *  *  substantially  violated  it  nniterial 
provision  of  its  contract  in  rehition  to 
the  enrollee”;  and  tin;  spttcial 
enrollment  ])(!rio(l  for  “excttjitional 
circum.stances”).  Under  this  jiroposal. 
the  Hxchange  will  ensure  tin  effective 
date  that  is  tailored  ba.sed  on  the 
circum.stances  around  the  specific 
events.  This  will  include,  in  accordance 
with  any  guidelines  issued  by  HITS, 
providing,  when  applicable  and  on  a 
ca.se-by-case  basis,  that  coverage  will  Ik; 
effective  in  accordance  with  the  regular 
effective  dates  specified  in  paragrajih 
(b)(1)  or  on  the  date  of  the  event  that 
triggered  the  special  enrollment  period 
und(;r  ])aragraphs  (d)(4).  (d)(.')).  or  (d)(9) 
of  this  .section.  We  believe  the  nature  of 
the  circumstances  that  will  trigger  these 
special  enrollment  periods  make  it 
iKJces.sary  to  provide  the  Exchange  with 
apjnopriate  flexibility  r(!garding 
coverage  (dfective  dates.  W(;  hav(! 
proposed  a  similar  ])rovi.sion  in 
5?  1. 330(1).  and  welcome  comments  on 
standards  for  effective  dates  in  such 
situations. 

We  ])ropo.s(;  to  add  paragraph  (b)(4)  to 
specify  that  notwithstanding  the 
standards  otherwise  ])rovide(l  in  this 
.s(!ction.  the  Exchange  must  ensure  that 
the  effective  dates  concerning  advance 
paynumts  of  the  prennum  tax  cnulit  and 
cost -sharing  nuhictions  adhen;  to  the 
modified  eflective  dates  we  have; 
proposed  in  ^  1  .'i.'i. 330(1).  This  is 
designed  to  bring  the  effijctive  dat(?.s 
under  this  sciction.  which  are  aligned 
with  the  ty])ical  QHP  billing  cycle,  in 
line  with  the  (;ffectiv(!  dates  for 
eligibility,  as  .s])ecifie(l  in  suhpart  D. 
While  S  1 5.1.330(0  concerns 
redeterminations  and  other  changes 
(luring  the  h(m(dit  year,  we  clarify  that 
the  effective  enrollment  (lat(;.s 
concerning  §  155.420(b)  apjjlv  to  both 
(pialified  individuals  first  enrolling  in  a 
QHP  through  the  Exchange  via  a  sjiecial 
enrollment  period,  as  well  as  to  current 
enrollees.  We  al.so  note  that  as  in 
existing  regulations,  there  are  situations 
in  which  eligibility  and  enrollment 
effective  dates  will  not  jierfectly  align, 
such  that  an  enrollment  efhictive  date 
might  he  immediate,  hut  advance 
paymeids  of  the  premium  tax  credit  and 
co.st -sharing  reductions  might  not  he 
eff(!ctiv(;  until  the  fir.st  of  a  future 
month. 

/Xccordinglv.  as  noted  above,  we 
propo.se  to  make  a  technical  correction 
to  remove  jiart  of  paragraph  (b)(2)(i).  as 
well  as  jiaragrajihs  (b)(3)(i)(A)  and  (13)  to 
remove  language  concerning  advance 
jiayments  of  the  iirennum  tax  credit  and 
co.st -sharing  reductions  and  iirojKi.se  to 
make  a  techidcal  correction  in 


paragrajih  (b)(3)(i)  to  remove  the  words 
“pr()vi(l(;(l  that  either”  at  the  (aid  of  the 
paragraph  to  reflect  this  change. 

We  next  jiropose  to  amend  iiaragrajih 
(d)  to  specify  that  the  lixchange  mu.st 
allow,  when  specified  in  the  jiaragrajdis 
therein,  for  a  (le])en(l(ait  of  a  (jUtdified 
individual  or  (airollee  to  (pudify  for  a 
special  enrollment  period.  The  jirevious 
language  allowed  a  (jualified  individual 
or  enrollee  to  (pialify  for  the  listed 
Sjiecial  (airollment  jaaiods.  The 
jirojio.sed  language  allows  that  for 
certain  trigg(a  ing  events  sjiecified  in 
jiaragrajih  (d).  the  Exchange  will 
(let(a'mine  a  (pialified  individual  or 
enrollee.  as  well  as  his  or  her 
(lejiendents.  eligible  for  a  sjiecial 
(airollment  jieriod.  subject  to  whether 
the  QHP  that  such  individuals  wish  to 
select  c(iv(a's  the  dejiendents.  Therefore, 
for  Sjiecified  Sjiecial  enrollment  jieriods. 
a  (jualified  individual  or  (airollee  who 
exjKaiences  the  triggering  eviait  will  be 
eligible  for  the  sjiecial  enrollment 
jiia  iod.  along  with  any  dejieiuhaits  able 
to  enroll  in  the  jilan  .selected  for  the 
(jualified  individual  or  enrollee.  For 
exanijile.  if  a  25  vear  old  loses  acce.ss  to 
minimum  essiaitial  coverage,  he  will 
(jualify  for  a  sjiecial  enrollment  jiia  iod. 
along  with  his  jiarents  and  any  other 
(lejiianhaits  who  may  enroll  in  the  jilan 
selected. 

We  jirojio.se  amending  this  language 
in  order  to  accommodide  situations  in 
which  idl  members  of  a  household 
would  likely  need  to  enroll  in  or  change 
QHPs  in  resjionse  to  an  event 
exjieiTaiced  by  one  member  of  the 
household.  We  also  jirojiose  to  make 
technical  corrections  to  each  jiaragrajih 
within  jiaragrajih  (d)  to  rejilace  the 
introductory  word  “A”  with  “The”  in 
order  to  reflect  that  in  resjion.se  to  each 
triggering  event,  the  Exchange  will 
allow  a  (jualified  individual  or  enrollee, 
and  when  sjiecified,  his  or  her 
dejiendent  to  (jualifv  for  a  sjiecial 
enrollment  jieriod,  subject  to  whether 
the  QHP  covers  the  dejiendent. 

We  also  jirojio.se  to  make  a  technical 
change  to  jiaragrajih  (d)(1)  to  add  the 
words  “his  or  her”  after  “The  (jUidified 
individual  or”.  We  also  jirojio.se  to 
clarify  the  triggering  events  a.ssociated 
with  a  (jualified  individual  or  his  or  her 
dejiendent  losing  minimum  essential 
coverage.  We  jirojio.se  to  add  jiaragrajih 
((l)(l)(i)  to  sjiecifv  that  the  triggering 
event  in  the  case  of  a  QHP 
decertification  is  the  date  of  the  notice 
of  decertification  as  de.scribed  in 
S  155.1()8()(e)(2).  We  al.so  jirojio.se  to  add 
jiaragrajih  ((l)(l)(ii)  to  sjiecify  that  the 
triggering  event  in  all  other  cases  is  the 
date  the  individual  or  dejiendent  loses 
eligibility  for  minimum  essential 
coverage.  This  jirojio.sal  adds  sjiecificity 
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regarding  these  triggering  events  in 
order  to  minimize  gajjs  in  coverage  for 
a  (|nalified  individual  or  his  or  her 
dependent. 

\Ve  propo.se  to  amend  paragraj)hs 
(d)(3)  tlirough  (d)(7),  as  well  as  (d)(t)),  to 
clarify  the  s])ecific  individuals  that  are 
affected  hy  the  (digihility  of  a  C|ualified 
individual  for  each  sjjecial  enrollment 
p(!riod.  In  paragraph  (d)(3).  we  make  a 
technical  correction  to  add  the  word, 
“(jiialified”,  before  “individual”,  to 
sp(;cify  that  only  a  (lualified  individual 
may  he  eligible  for  the  sjjecial 
enrollment  period  for  an  individual  who 
was  not  jjrevionsly  a  citizen,  national, 
or  lawfully  ])resent  gaining  such  status. 
In  paragraphs  (d)(4).  (d)(.'i).  (d)(7).  and 
(d)(t))  (concerning  errors  in  enrollment, 
contract  violations,  permanent 
relocations,  and  exceptional 
circumstances),  we  specify  that  these 
sjjecial  enrollment  periods  apply  to  a 
(lualified  individual  or  enrollee,  as  well 
as  to  his  or  her  de])endent.  This  is 
Ixjcau.se  errors  in  enrollment,  contract 
violations,  permanent  relocations,  and 
exceptional  circnm.stances  that  affect 
only  one  individual,  to  the  extent  that 
this  oceans,  will  likely  result  in  him  or 
her  needing  to  change  QHl’s  for  his  or 
her  entire;  family.  We  e:e)n.sielere;el  similar 
ame;nehnents  for  eether  .s|)ee:ial 
eaireellment  perieeels,  hut  ele;e:ieleel  not  te) 
revise  the;m.  as  we  eh)  ne)t  believe  that 
the  e:ire:umstane:es  of  eether  speenal 
enre)lhnemt  |)e;rie)ds  warrant  meevement 
e)f  relateel  inelivieluals.  However,  we 
.se)lie:it  e;onnnent  re;gareling  whethe;r  we 
she)nlel  peainit  sue:h  me)vement  e)f  relateel 
inelivieluals  for  other  special  enre)llment 
])e;rie)els. 

We  further  pro])e).se  te)  amenel 
])aragraph  (el)(())  to  spee:ify  that  the 
Exediange  will  proviele  a  spe;cial 
e;nrolhnent  j)erioel  for  (i)  An  enre)lle;e  in 
a  QHP  who  is  ele;termineel  ne;wly  eligible 
e)r  nenvly  ineligible  for  aelvane:e 
payments  of  the  j)reminm  tax  ea'e;elit  e)r 
e)xperience;s  a  e:hange  in  eligibility  for 
e;e).st-.sharing  re;eluctie)ns,  (ii)  his  or  her 
elepenelent  who  is  an  e;nre)lle;e  in  the 
.same  QHP  anel  who  is  eletermineel 
nenvly  eligible;  or  newly  ineligible;  fe)r 
aelviince  payments  of  the  pre;mium  tax 
e;reelit  or  has  a  change  in  eligibility  fe)r 
e:e)st  sharing  reeiuedions,  or  (iii)  a 
ejiialifieel  inelivielnal  e)r  his  e)r  her 
elepeneleait  enreelleel  in  eiualifving 
e;e)ve;rage;  in  an  eligible  e;m|)le)ye;r- 
.spe)nse)reel  plan  whe)  are;  eletermineel 
newly  eligible  fe)r  aelvanex;  payments  of 
the;  ])remium  tax  eaeelit  haseel  in  part  e)n 
a  fineling  that  .such  inelivielnal  will  e:e;ase; 
to  he  eligible  for  e|ualifying  e:e)verage  in 
an  e;ligil)le;-emj)le)yer  .spe)n.se)re;el  j)lan  in 
the  next  80  elays,  anel  is  alloweel  to 
tenininate  e;xisting  ce)ve;rage;.  Pre)pe)seel 
j)aragrciph  (el)(t))(iii)  differs  from 


paragraphs  (el)(())(i)  anel  (ii)  in  that  it 
alle)w.s  the;  eiualifie;el  inelivielnal  e)r  his  e)r 
her  ele;pe;nele;nt  te)  he;  ele;te;rmine;ei  eligible 
fe)r  this  .sj)e;e:ial  enreellment  pe;rie)el  anel 
the;  eepportimity  te)  e;nre)ll  in  a  new  QHP 
prie)!'  te)  the;  eaiel  e)f  his  e)r  her  eanpleeyer- 
spe)nse)reel  e:e)ve;rage.  1  le)we;ve;r,  he  e)r  she; 
is  not  e;ligihle;  to  re;e:eive;  aelvanex; 
payments  e)f  the  premium  tax  e:reelit 
until  the;  enel  e)f  his  e)r  her  ex)ve;rage; 
through  sne:h  eligible  e;mple)ye;r- 
spe)nse)re;el  plan.  The;  existing  language 
l)re)viele;el  this  spe;e;ial  e;nre)lhne;nt  perieeel 
re;garelle;s.s  e)f  an  inelivielual’s  eairrent 
exeverage  status,  which  ex)idel  have; 
re;.sulte;el  in  any  inelivielnal  who  eliel  not 
apply  elnring  the  initial  annual  open 
enre)lhne;nt  ])e;rie)el  being  able  te)  reaxave 
a  speeaal  e;nre)lhnent  perie)el.  This  coidel 
have  been  elisruptive  te)  the;  market. 
l)e;e:ause  the  pe)tential  fe)r  an  inelivielnal 
to  he;  eligible  feer  this  sj)e;cial  e;nre)llment 
])e;rie)el  re;garelle;.ss  e)f  his  e)r  her  ex)ve;rage 
status  ex)idel  heighteai  aelverse  sele;e:tie)n 
by  elissuiieling  more;  he;althy  inelivieluals 
fre)m  enreelling  in  a  QHP  elnring  the 
initial  annual  eepen  e;nre)lhne;nt  ])e;rie)el. 
We;  ])re)viele;  this  .spe;e:ial  enreelhnent 
l)e;rie)el  for  the;  ele;pe;nelent  of  an  enreellee; 
ele;te;rm ineel  newly  eligible  e)r  ne;wly 
ineligible  fe)r  aelvanex;  ])avme;nts  e)f  the; 
])reanium  tax  eaeelit  e)r  an  enreellee 
e;x])e;rie;ne;ing  a  ediange  in  eligibility  for 
ex),st -sharing  reeluedieens  te)  iiexx)unt  tor 
sitnatie)ns  where;  me;mhe;r.s  of  elifferent 
tax  he)n.se;he)let.s  are;  e;nre)lle;el  te)gethe;r  in 
the  same  ])lan  anel  e)the;rwi.se  woulel  he; 
])re;ve;nte;el  from  enreelling  teegether  in  a 
new  plan  elnring  the;  s])e;e:ial  e;nre)llme;nt 
perieeel. 

We  alse)  spe;e;ify  in  paragraph  (el)(()) 
that  the;  Exe:hange  must  })e;rmit  a 
ejiialifieel  inelivielnal,  e)r  his  e)r  her 
ele])e;nele;nt,  enrollee!  in  ejualifying 
ce)ve;rage  in  an  eligible  e;mj)le)yer- 
sj)e)nse)re;el  ])lan  whe)  are  eligible  for  this 
spe)e:ial  enrollment  j)erie)el  elne;  to  their 
j)lan  no  le)nger  being  afforelable  e)r 
))re)vieling  minimum  value  within  the; 
ne;xt  80  elays  |)rie)r  to  the  enel  e)f  his  e)r 
her  ex)ve;rage.  te)  aexx;s.s  this  s|)e;cial 
enrollment  ])e;rie)el  |)rie)r  to  the  enel  e)f  his 
e)r  he;r  ex)ve;rage;  threeugh  sue:h  an  eligible 
e;m|)le)ye;r-s])e)nse)re;el  |)lan  if  he  or  she  is 
alloweel  to  terminate;  e;xi.sting  exeverage. 
This  ])re)t(;e;ts  the)se;  ejiialifieel  inelivieluals 
from  jiotential  gaj)s  in  ex)ve;rage;,  while; 
also  outlining  a  rea.semahle;  jierieiel  e)f 
time  in  whie;h  they  are;  eligible  feir  this 
.s])e;e:ial  e;nre)llme;nt  jierieiel  .sue:h  that  it 
eie)e;s  neit  ])e).se;  signifiexmt  o|)e;ratie)nal 
ex)mj)lie:atie)ns  feir  the;  Exchange. 

We;  ])re)])e)se  te)  make;  a  te;e;hnie;al 
ex)rre;e;tie)n  te)  |)aragrai)h  (el)(8)  sue;h  that 
the  l)e;ginning  e)f  the  ])aragra])h  ne)w 
reiaels,  "The  e]ualifie;el  inelivielnal  who  is 
an  Inelian”.  The  j)re;vie)us  language  eliel 
ne)t  sj)ecify  that  this  sj)e;e:ial  enre)lhnent 


|)e;rie)el  was  limiteel  to  a  ejiialifieel 
inelivielnal. 

Finally,  we  j)re)j)e).se;  te)  aelel  a  new 
j)aragraj)h  (el)(10)  to  j)roviele;  a  .sj)e;e:ial 
e;nre)llme;nt  j)e;rie)el  lor  a  ejualifieiel 
inelivielnal  eer  his  e)r  he;r  ele;j)e;nelent,  whe) 
is  enrolleel  in  an  eligible  e;mj)le)ye;r- 
.sj)on.se)re;el  j)lan  that  eloe;s  not  j)re)viele; 
ejualifying  ex)ve;rage,  as  the;  term  is 
elefineel  in  §  1. ').'). 300  e)f  this  |)art.  anel  is 
alle)we;el  to  te;rminate  his  e)r  he;r  existing 
ix)verage;.  Uneler  this  j)re)j)e),sal,  the; 
Exchange  weeulel  j)e;rmit  sue:h  an 
inelivielnal  te)  aexx;.ss  this  .sj)ee;ial 
e;nre)llment  j)e;rie)el  80  days  j)rie)r  to  the 
enel  of  his  eir  her  coverage  in  an  eligible 
e;mj)le)yer-sj)e)nse)re;el  j)lan.  This  j)rote;e:ts 
the).se;  ejiialifieel  inelivieluals  from 
jiotential  gaj).s  in  ex)ve;rage  anel  ensures 
that  a  ejiialifieel  inelivielnal  anel  his  or 
her  ele;j)enele;nt  woulel  not  he  j)re;venteel 
from  e;nrolling  te)ge;the;r  in  a  QflP  elnring 
the  sjjecial  enrollment  j)e;rioel:  we;  note 
that  an  indivieluars  eligibility  fe)r 
aelvanex;  jiayments  of  the;  jiremium  tax 
e:re;elit  anel  ex)st-.sharing  re;eluctie)n.s  will 
.still  he;  snhjeed  to  termination  of  exi.sting 
e;nre)llment  in  an  eligible  e;mj)le)ve;r- 
sj)e)nse)re;el  j)lan. 

21.  Termination  e)f  Coverage;  (|?  15.').430) 

We;  j)re)j)e).se;  te)  amenel  j)aragraj)h  (1))(1) 
te)  e.larifv  that  it  sj)e;e:ifiexdly  re;fe;r.s  te) 
e;nre)lle;e;-initiate;el  terminations.  We; 
further  j)re)j)o.se;  to  eliviele;  j)aragraj)h 
(1))(1)  inte)  two  j)aragraj)hs.  We  j)re)j)e)S(; 
te)  aelel  j)aragraj)h  (l))(l)(i)  te)  aexx)unt  lor 
cire:umstance;.s  in  which.  thre)ugh 
j)erie)elie;  elata  matediing.  an  Exchange 
finels  an  e;nre)lle;e;  eligible  fe)r  e)the;r 
minimum  e;.s.se;ntial  ex)ve;rage;,  thus 
resulting  in  the  enre)lle;e;’s  ineligibility 
fe)r  aelvanex;  j)ayment.s  e)f  the  j)re;mium 
tax  creelit.  The  Exediange;  final  rule; 
currently  j)re)viele;s  that  enreillees  must 
actively  te;rminate  their  enre)llment  in  a 
QHP  afte;r  losing  eligibility  feer  aelvanex; 
j)ayments  of  the;  j)remium  tax  e;re;elit  anel 
e:ost-.sharing  re;elue:tie)ns,  eer  othe;rwise 
the  enre)llee  will  remain  enrolleel  in 
multij)le  j)lan.s,  sinex;  gaining  other 
minimum  e;.sse;ntial  ex)verage;  ele)e;s  ne)t 
affeed  eligibility  for  e;nre)llme;nt  in  a 
QHP.  Uneler  the  existing  rule,  e;nre)Ile;e;s 
whe)  eliel  ne)t  initiate  a  terminatie)n  nj)e)n 
gaining  other  minimum  e;.sse;ntial 
ex)verage;  woulel  maintain  ex)verage  in  a 
QHP  without  aelvanex;  j)ayme;nt.s  e)f  the 
j)re;mium  tax  creelit.  HHS  l)e;lie;ve;.s  that 
the;  maje)ritv  e)f  inelivieluals  whe)  gain 
e)the;r  minimum  essential  ex)ve;rage;  will 
ne)t  want  to  maintain  ex)verage;  in  a  QHP 
withe)ut  aelvanex;  j)ayme;nts  e)f  the 
j)re;mium  tax  eaeelit  anel  ex)st-sharing 
re;elnedie)ns.  To  aexx)mme)elate  this 
anticij)ate;el  j)re;fere;nex;.  anel  allow 
inelivieluals  to  maintain  e;nre)llnu;nt  in  a 
QHP  in  the  limiteel  numher  of  situations 
in  whie:h  they  want  to  elo  so,  we;  j)re)j)e).se 
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in  |)aragra|)h  (l))(l)(ii)  that  at  the  time  of 
plan  .selection,  the  Rxchange  will 
j)rovi(le  a  (inalified  individual  with  the 
opportunity  to  choose  to  remain 
enrolhul  in  a  Qlli’  if  the  Rxchange 
identifies  that  they  have  become  eligible 
for  other  miiumum  essential  coverage 
through  data  matching  and  the  enrol  lee 
does  not  request  a  termination  in 
accordance  with  paragraph  (h)(l)(i).  VVe 
solicit  comment  on  this  j)roj)osal. 

We  ])ropo.se  to  amend  j)aragraph  {d)(l) 
to  specify  that  changes  in  advance 
payments  of  the  premium  tax  credit  and 
cost-sharing  reductions,  including 
terminations,  adhere  to  the  effective 
dates  sjHicified  in  §  l.'j.'j.33()(f),  which 
ensures  alignment  of  processes. 

22.  Snhpart  F — Appeals  of  Eligibility 
Determinations  for  Exchange 
Participation  and  Insurance 
Affordability  Programs 

This  snhpart  is  proposed  to  provide 
.standards  for  eligibility  aj)j)eals, 
including  a])peals  of  individual 
eligibility  determinations  and  employer 
ileterminations  as  retpured  by  .section 
141 1(f)  of  the  Affordable  Can;  Act, 
which  makes  clear  that  the  .Secretary 
will  ])rovide  for  an  appeals  |)roc(;.ss.  We 
pro])ose  to  provide  Exchanges  with 
options  for  coordinated  a|)peals  to  align 
with  tin;  options  for  eligibility 
determinations.  In  addition,  the 
following  sections  propo.se  .standards  for 
appeal  retpiests.  eligibility  |)ending 
a])peal,  dismi.ssals.  informal  resolution 
and  hearing  requireiiKMits.  exjiedited 
appeals,  appeal  decisions,  the  appeal 
record,  and  corresponding  |)rovisions 
for  einjilover  a])peal.s. 

23.  Definitions  (S  l.').'l..'jO()) 

In  this  section,  we  propo.se  definitions 
for  this  .suhj)art,  in  addition  to 
incor])orating  the  definitions  jjreviously 
established  in  l.'i.‘5.2()  and  ^  l.').'i.3()(). 

We  jji’opose  the  term  “ap])(;al  record” 
to  mean  the  apj)eal  decision,  all  ))aper.s 
and  re(]uest.s  filed  in  the  j)roceeding, 
and,  if  a  hearing  was  held,  the  transcript 
or  recording  of  hearing  te.stimf)nv  or  an 
official  rej)ort  containing  the  substance 
of  what  happened  at  the  hearing,  and 
any  exhibits  introduced  at  hearing. 

\Ve  |)ropo.se  the  term  “ap])eal  nuine.st” 
to  mean  a  clear  expre.ssion,  made  either 
orally  or  in  writing,  by  an  aj)j)licaid, 
enrollee,  employer,  or  small  business 
em])loyer  or  employee  to  have  any 
eligibility  determination  or 
uuhitermination  contained  in  a  notice 
issued  in  accordance  with  §§  l.').'i.31()(g), 
1.5.'5.33()(e){1)(ii),  l.'j.'j.33.'i(h)(l)(ii). 
l.‘i.'>.71.'i(e)  or  (f).  or  pursuant  to  future 
guidance  on  section  1311(d)(4)(H)  of  the 
Affordable  Ckne  Act  adjudicated  by  an 
appends  entity. 


We  pro))ose  the  term  “apj)(;als  entity” 
to  mean  a  body  designated  to  hear 

ai) peal.s  of  (digihility  determinations  or 
redetermi nations  containiKl  in  notices 
issued  in  accordance  with  1.'i.^i.31()(g), 

1  .'■i.'5.33()(e)(l  )(ii).  1  .'■).'j.33.1(h)(  l)(ii), 

1.1.1. 71. '1(e)  e)r  (0,  e)r  notices  i.ssned  in 
accordance  with  future  guidance  on 
exemptions  pursuant  to  section 
1311(d)(4)(H). 

We  propose  the  term  “apj)ellant"  to 
mean  the  applicant  or  enrolhn;,  the 
employer,  or  the  small  husine.ss 
emi)loyer  or  employee  who  is  recpiesting 
an  appeal. 

W(!  pro])os(i  the  term  “do  novo 
review"  to  mean  a  review  of  an  apj)eal 
without  deference  to  prior  decisions  in 
the  case. 

We  ])ropo.se  the  term  “evidentiary 
hearing”  to  mean  a  hearing  conducted 
where  new  evidence  may  he  presented. 

We  pro|)ose  the  term  “vacate"  to 
mean  to  set  aside  a  ])revious  action. 

We  seek  comment  on  these 
definitions. 

24.  (General  Eligibility  Appeals 
R(!(]uirements  (^  1.1.1. 101) 

In  §  1.1.1. .10.1,  we  ])ropo.s(;  the  general 
eligibility  a|)j)eals  standards  as  well  as 
the  o])tions  for  an  Exchange  to  conduct 
eligibility  appeals.  In  paragra])h  (a),  w(5 
projjose  that,  unless  otherwisi; 

.sj)et:ified,  the  ])rovi.sion.s  of  snhpart  F 
apply  to  Exchange;  eligibility  appeals 
proces.ses,  regardle.ss  of  wliether  the 

aj) |)eals  process  is  ])rovided  by  a  state;- 
ba.sed  Exchange  a])|)eal.s  entity  or  hv 
HHS.  We  seek  comment  on  this 
])rovi.sion. 

In  paragraph  (b),  we  pro])ose  to  define 
the  scoj)e  of  those  determinations  that 
an  a])])licant  or  enrollee  may  a])peal, 
])ur.suant  to  §1.1.1. 3.1.1  and  forthcoming 
guidance  on  exemptions  under  section 
1311(d)(4)(H)  of  the  Affordable  Care 
Act.  Sjjecifically,  we  propose  that 
applicants  and  enrollees  have  the  right 
to  apjjeal  eligibility  determinations 
made  in  accordance  with  subpart  D. 

'rids  inchules  initial  eligibility 
determinations  made  pursuant  to 
§  1.1.1.3().1(a)  through  (h)  (eligibility  for 
enrollment  in  a  QHF,  Medicaid,  CHIiy 
and  the  BHF,  if  ap])licable,  and  for 
advance  payments  of  the  premium  tax 
credit,  and  cost-sharing  reductions  as 
well  as  eligibility  for  QHl^  enrollment 
p(;riod.s  and  eligibility  for  enrollment  in 
a  catastro})hic  plan),  and 
redeterminations  made  ])nr.suant  to 
§§1.1.1.330  and  1.1.1.33.1.  A])])licant.s  and 
enrollees  may  also  apjjeal  the  amount  of 
advance  payments  of  the  j)remium  tax 
credit  and  level  of  co.st -sharing 
reductions  for  which  they  are  eligible. 

In  j)aragraj)h  (1))(2),  we  jiropose  that 
a])i)licant.s  and  enrollees  may  app(;al  an 


eligibility  determination  for  an 
exemption  made  in  accordance  with 
future  guidance  on  exem])tion.s  pursuant 
to  1 31 1((1)(4)(H)  of  the  Affordahh;  Ckire 
Act.  Finally,  in  ])aragraph  (h)(3),  we 
projuKse  that  if  the  Exchange  fails  to 
provide  timely  notice  of  an  eligibility 
determination  or  redetermination  under 
§§  11.1.310(g).  151.330(e)(l)(ii),  or 
111.331(h)(l  )(ii).  such  failure  is 
apjjealahle.  We  seek  comment  on  these 
|)rovisions. 

In  ])aragraph  (c),  we  j)ropo.se  the 
o])tion.s  for  Exchange  apjjeals. 
Specilu;allv.  we  pro])ose  that  final 
eligibility  determinations,  after 
exhan.stion  of  any  inconsistency  ])eriod 
under  §  151.311(f),  may  he  aj)pealed 
through  the  Excliange  appeals  j)roce.ss, 
if  the  Exchange  elects  to  establish  such 
a  process,  or  to  HHS.  In  addition, 
pursuant  to  the  requirements  of  .section 
1411(i)(l)  of  the  Affordable  Care  Act.  all 
Exchange  ajjjjellants  may  have  their 
appeal  reviewed  by  HHS  u])on 
exhan.stion  of  the  Exchange  ap]H;al.s 
process.  Thus,  we  expect  that,  where  a 
state-ha.sed  Exchange  is  operating  and 
has  established  an  a])j)eals  process, 
appellants  will  first  appeal  through  the 
state-ha.sed  process  and  then,  if 
dis.satisfied  with  the  outcome,  have  the 
opportunity  to  elevate  the  appeal  to  the 
HHS  appeals  j)roce.ss.  We  antici])ate  that 
a  .state-ha.sed  Exchange  mav  elect  to 
establish  the  appeals  function  within 
the  Exc;hange  or  to  authorize  an  eligible 
state  entity  to  carry  out  the  appeals 
function. 

We  antici])ate  that  states  will  have  an 
inter(;st  in  adjudicating  a|)peals  of 
eligibility  determinations  made  hv  their 
state-ha.sed  Exchanges;  therefore,  we 
jji’opo.se  to  jjrovide  flexibility  for  states 
to  provide  an  ap])eal.s  proc;es.s  while 
resjjecting  the  requirement  in  .section 
1411(f)(1)  of  the  Affordable  Care  Ac:t 
that  a  federal  appeals  proce.ss  be 
available  to  appellants  in  the  individual 
market.  We  seek  c:omment  on  this 
provision. 

In  paragraj)h  (d),  we  jnopo.se  that 
aj)j)eals  entities  must  (A)mj)lv  with  the 
standards  set  forth  for  providing  fair 
hearings  established  by  Medicaid  at  42 
(d*'R  431.1()(c)(2).  Meeting  Medicaid  due 
])rocess  requirements  is  part  of  the 
minimnm  standard  an  entity  must  meet 
to  be  eligible  to  proce.ss  Medicaid 
a])j)eals,  whic:h  we  ])ropo.se  mav  be 
delegated  to  Exchange  apjieals  entities. 
We  seek  comment  on  this  ])rovi.sion. 

In  paragraph  (e),  we  jjropose  that  an 
appellant  may  designate  an  authorized 
re])re.s(;ntative  to  act  on  his  or  her 
h(;half.  including  making  an  apj)eal 
r(;(in(;st.  as  ])rovided  in  §  111.227.  We 
antici))ate  that  many  aj)j)ellant.s  will 
n(;ed  to  or  will  prefer  to  rely  on  an 
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authorized  ro])rosentativo  to  assist  them 
with  the  aj)])ellate  j)ro(:e.ss.  Such 
assistance  and  representation  is 
connnon  in  other  public  henefit  appeals 
])rocesses  and  we  seek  to  offer  similar 
accommodation  to  Exchange  a])pellants. 
We  seek  comment  on  this  ])rov'ision. 

In  |)aragra])h  (f),  we  projjose  that 
ap])eals  prot:e.sses  must  he  accessible  to 
appellants  who  are  limited  English 
proficient,  or  who  are  living  with 
disabilities,  consistent  with  the 
recpiirements  in  §§  l.'j5.2().'j(c].  We 
.solicit  comments  on  this  ])rovision. 

In  paragraph  (g),  we  propose  that  an 
appellant  may  seek  judicial  review  to 
the  extent  allowable  by  law.  We 
anticijjate  that  some  appellants  may 
wish  to  pursue  legal  reconr.se  hevond 
the  admini.strative  appeals  propo.sed 
here.  We  .seek  comment  on  this 
provision. 

25.  Appeals  Coordination  (§  l.'i.'5..'51()) 

In  t)  l.'5.5..'51(),  we  pro])ose  the  general 
coordination  recpiirements  for  the 
aj)])eals  entities  and  the  agencies 
administering  insurance  affordability 
programs.  Similar  to  the  flexibility 
offered  to  states  in  choosing  an 
eligibility  determination  process,  the 
corres])onding  ilexihility  for  eligihilitv 
a|)j)eal.s  can  ensnn;  that  aj)peals  are 
managed  in  a  seamless,  consumer- 
friendly  manner. 

In  paragraph  (a),  w(;  propose  that  the 
appeals  entity  or  the  Exchange  must 
enter  into  agreements  with  the  agencies 
administering  insurance  affordability 
])rograms  regarding  the  a])peals 
processes  for  such  jjrograms  as  an; 
nec;essary  to  fulfill  the  retpiirements  of 
this  snhpart.  The  agreements  will 
clearly  outline  the  res])onsihilities  of 
each  entity  to  snpjjort  the  eligibility 
appeals  j)roce.ss.  In  paragra])h  (aKl).  we 
])ropose  the  agreements  must  seek  to 
minimize  burden  on  appellants, 
including  not  recpiesting  the  ajjjjellant 
provide  information  ])revionsly 
jjrovided  in  the  jjrocess.  Ht)wever,  we 
note  that  in  the  case  where  the  aj)pellant 
has  provided  information  hut  the 
information  cannot  he  loc;ated  after  a 
careful  review  of  the  aj)pellant’s  file, 
including  all  information  transmitted 
from  other  entities,  we  anticipate  that  it 
may  he  reasonable  for  the  receiving 
entity  to  recinest  the  ])revionsly 
submitted  documentation  from  the 
apjjellant.  In  jjaragraph  (a)(2},  we 
propo.se  the  agreements  must  ensure 
])rompt  issuance  of  appeal  decisions. 
Finally,  in  paragraph  (a)(3),  we  ])ropose 
the  agreements  must  comply  with  the 
coordination  re(|nirements  established 
by  Medicaid  under  42  CFR  431.1()(d). 
We  seek  comment  on  these  provisions. 


In  j)aragraj)h  (h),  we  propose 
coordination  standards  for  Medicaid 
and  (IHIP  appeals.  In  paragrajjh  (1))(1), 
we  ])roj)ose  that  consistent  with  42  (IFR 
431  .l()(c)(l  )(ii)  (the  pro])osed  Medicaid 
rule  regarding  delegations  of  authority 
to  conduct  fair  hearings)  and  §  4.‘j7.1 120. 
the  a|)])ellant  must  he  informed  of  the 
option  to  opt  into  pursuing  his  or  her 
appeal  of  an  adver.se  Medicaid  or  (IHIF 
determination  made  by  the  Exchange 
directly  with  the  Medicaid  or  (3  IIP 
agency,  and  if  the  appellant  elects  to  do 
so,  the  appeals  entity  transmits  the 
eligibility  determination  and  all 
information  provided  via  secure 
electronic  interface,  prom|)tly  and 
without  undue  delay,  to  the  Medicaid  or 
(IHIF  agency,  as  applicable.  Our  goal  is 
to  achieve  a  coordinated  and  integrated 
eligibility  and  ap])eals  proc.ess  that 
limits  the  burden  on  the  appellant,  the 
Exchange  aj)peals  entity,  and  the  state 
Medicaid  and  CHIP  agencies.  The 
proposed  regulatory  language  in 
])aragraj)h  (1))(1)  ])rovides  a  general 
requirement  that  the  appellant  be 
notified  {)f  the  option  to  opt  into 
a])])ealing  a  Medicaid  or  CHIP  tlenial  to 
the  Medicaid  or  (illlP  agencv  rather 
than  to  the  Exchange  ap])eals  entity.  We 
are  akso  considering  a  more  specific 
requirement  to  align  with  the  j)r(;amhle 
pro])o.sed  by  Medicaid  in  which  the 
ap])ellant  would  he  informed  at  the  time 
of  the  eligibility  determination  made  by 
the  Exchange  of  his  or  lua'  right  to  opt 
into  an  ap])eal  of  the  denial  of  Medicaid 
or  CHIP  eligibility  with  the  state 
Medicaid  or  CHIP  agency.  Under  this 
apj)roach,  we  assume  that  most 
appellants  will  not  opt  into  having  his 
or  her  appeal  heard  by  the  Medicaid 
agency,  which  would  result  in  two 
separate  ajjpeals  (one  before  the 
Exchange  appeals  entity  and  one  before 
the  Medic:aid  or  CHIP  agency)  and  will 
instead  choo.se  to  have  both  Medicaid  or 
CHIP  and  Exchange-related  issues  heard 
before  the  Exchange  ajjpeal  entity.  If  the 
Exchange  aj)])eals  entitv  conducts  the 
hearing  on  the  Medicaid  or  CHIP  denial 
that  hearing  decision  would  he  final 
under  the  proposed  rule.  We  seek 
comment  on  the  ])rojK).sed  j)rovision  and 
the  alternative  for  this  proposed 
provision. 

In  paragraph  (h)(2),  we  propose  that 
where  the  Medicaid  or  CHIP  agency  has 
delegated  a])peals  authority  to  the 
Exchange  apj)eal.s  entitv  consistent  with 
42  CFR  431.1()(c)(l)(ii)  and  the 
appellant  has  elected  to  have  the 
Exchange  appeals  entity  hear  the 
ap])eal,  the  appeals  entitv  mav  incdude 
in  the  ap])eals  decision  a  determination 
of  Medicaid  and  CHIP  eligibility.  In 
addition,  we  j)ropose  in  j)aragraph 


(l))(2)(i)  that  the  appeals  entity  must 
apply  MACI-hased  income  standards 
and  standards  for  citizenshij)  and 
immigration  status  using  verification 
rules  and  proc:edures  consistent  with 
Medicaid  and  CHIP  re(|uirements  under 
42  CFR  parts  43.')  and  A57.  In  paragra|)h 
(h)(2)(ii),  we  j)ropose  that  notices 
reciuired  in  connection  with  an 
eligibility  determination  for  Medicaid  or 
CHIP  he  performed  by  the  a])peal.s  entity 
consistent  with  standards  set  forth  by 
this  subpart.  sul)))art  D,  and  by  the  state 
Medicaid  or  CHIP  agency,  consistent 
with  a])pbcahle  law.  We  .seek  comment 
on  the.se  provisions. 

In  paragraph  (I))(3).  we  projjose  that 
where  a  state  Medicaid  or  CHIP  agency 
has  not  delegated  appeals  authority  to 
an  appeals  entity  and  the  ajjjiellant 
seeks  review  of  a  denial  of  Medicaid  or 
CHIP  eligibility,  the  a|)peal.s  entity  must 
transmit  the  eligibility  determination 
and  all  information  provided  as  part  of 
the  appeal  via  .secure  electronic 
interface,  promptly  and  without  undue 
delay,  to  the  Medicaid  or  CHIP  agencv, 
as  a])])bcal)le.  We  se{;k  comment  on  this 
])rovision. 

In  ])aragraph  (h)(4),  we  propose  the 
Exchange  mu.st  consider  an  appellant 
determined  or  asses.sjul  by  the  aj)j)eal.s 
entity  as  not  ])otentially  eligible  for 
Medicaid  or  CHIP  as  ineligible  for 
Mcidicaid  and  CHIP  based  on  the 
api)bcal)le  Medicaid  and  CHIP  MACI- 
hased  income  standards  for  the 
purpo.ses  of  determining  eligibility  for 
advance  ])ayments  of  the  premium  tax 
credit  and  cost-sharing  reductions.  We 
seek  comment  on  this  jjrovision. 

In  paragraph  (c),  we  jiropo.se  that 
appeals  entities  mu.st  ensure  that  all 
data  exchanges  that  an;  j)art  of  the 
ai)peals  process  comply  with  the 
requirements  of  §  1. ').'). 2 (it),  §  '[55.270 
and  §  1. ').'). 34.')(h)  and  comply  with  all 
data  sharing  re(]uests  from  HHS.  We 
anticij)ate  that  ajipeals-related  data  will 
need  to  be  passed  between  the 
Exchange,  Medic:aid,  CHIP,  and  the 
.state-ba.sed  Exchange  and  HHS  appeals 
entities  in  order  to  jirocess  aj)j)eal 
requests  and  iinjilement  appeal 
decisions.  In  addition.  .sj)ecifit:  appeaks- 
relatcid  information  will  h(!  shared  with 
the  Internal  Revenue  .Service  via  HITS  in 
order  to  facilitate  the  tax  reconciliation 
process  under  20  CFR  1.3()B-4. 

We  solicit  comments  on  the 
provisions  regarding  appeals 
coordination  between  the  Exchange,  the 
ap])eal.s  entities,  and  the  Medicaid  and 
CHIP  agencies,  where  applicable. 

2.‘i.  Notice  of  Aj)peal  Procculures 
(§1. ‘5.5. .51 5) 

In  paragraph  (a)  of  this  section,  we 
propose  that  an  Exchange  must  provich; 
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notice  of  appeal  jjrocediires  at  tlie  time 
of  the  a|)|)lication  and  again  when  tlie 
eligihilitv  determination  notice  is  scmt 
under  tj  i .'>.'5.31 0(g).  t?  1  r>.'>.330(e)(l )(ii). 
tj  1. ').'>. 33.'>(h)(l  )(ii).  or  future  guidance  on 
ex(!mptions  pursuant  to  §  13ri((l)(4)(H) 
of  the  Affor(lal)le  (^are  Act.  \V(; 
antici|)ate  that  Exchanges  can  meet  tliis 
reciuirement  l)y  including  a  rcifenmce  to 
the  a|)|)eals  ])rocess  in  the  single 
streamlined  ap])lication  recpiired  under 
§  l.'>.'i.4().'>  and  in  the  eligibility 
determination  notices  required  under 
SS  1  .'■>.'■>. 310(g).  l.''>.5.330(e)(l)(ii).  and 
1. '>.'>. 33.')(h)(l)(ii)  and  future  guidance  on 
exenijjtions  under  .section  1311(d)(4)(H) 
of  the  Affordable  Care  Act. 

We  al.so  proj)o.se.  in  i)aragraj)h  (h).  the 
general  content  for  notices  on  the  right 
to  appeal  and  on  appeal  procedures. 
.Specifically,  we  proj)ose  content 
including  an  explanation  of  the 
a|)])licant  or  enrollee's  appeal  rights, 
])rocednres  for  recpiesting  an  ap])eal, 
right  of  re])re.sentation.  and  an 
explanation  of  the  circum.stances  niuhir 
which  eligibility  mav  he  maintained  or 
nnnstatcMl  pending  an  appeal.  We  not(! 
that  the  right  of  repre.sentation  includes 
both  legal  counsel  and  authorized 
re|)re.sentatives.  As  defimul  in  1. '>.'>. 227, 
an  anthorizcal  rei)resentative  can  he 
anyoiK!  designated  as  such  hv  the 
appellant.  We  also  jiropose  that  notice 
content  should  include  an  explanation 
that  the  outcome  of  an  app(ud  decision 
for  one  houstdiold  member  mav  result  in 
a  change  in  eligihilitv  for  other 
household  iiKmilxirs  and  that  such  a 
change  may  he  handled  as  a 
redetermination  in  accordance  with  the 
standards  sjjecified  in  §  1.55.30.'>.  We 
.solicit  comments  on  tin;  ])roi)o.sed 
publication  of  appellate  ])rocedures. 

27.  Appeal  RcHpiests  (§  I.*! .'>..'> 20) 

In  i)aragraph  (a)  of  §  !.'>.'>. .'>20,  we 
j)ropo.se  that  the  Exchange  and  the 
ap])eals  entity  must  acce])t  appeal 
HMjuests  submitted  hv  telephone,  via 
mail,  in  person  (if  the  Exchange  or 
aj)peals  entity  is  capable  of  receiving  in- 
person  a])p(!al  recpiests).  or  via  the 
internet.  We  believe  that  this  is  the 
a])j)roj)riate  policy  to  propose  in  order 
to  jji’ovide  a])|)eliant.s  greater  llexihility 
and  access  to  the  j)rocess.  We  propo.se 
that  the  Exchange  and  tin;  a])peal.s  (mtitv 
may  assist  the  a|)])licant  or  enrollee  in 
making  the  a])])eal  nupiest.  In  addition, 
we  propo.se  that  the  ap])eal.s  entity  mn.st 
not  limit  or  interfere  with  an  apjjlicant 
or  enrollee's  right  to  make  an  ajjpeal 
rciquest.  Finally,  we  propose  that  an 
a])peal  nujiiest  must  he  considered  valid 
for  the  purposes  of  this  suhpart  if  it  is 
submitted  in  accordance  with  the 
re(|uirement.s  of  paragraj)hs  (h)  and  (c)  of 


this  section  and  ^  1. '>.'>.. '>(>.‘>(1)).  We  seek 
comment  on  the.se  ])rovi.sions. 

In  paragraph  (h),  we  propose  that  the 
Exchange  or  apjxials  entity  must  allow 
an  applicant  or  enrollee;  to  r(;(inest  an 
app(;al  within  tH)  days  of  the  date  of  the; 
(;iigihility  det(;rmination  notice.  In 
paragraj)!!  (c),  we  propose  that 
appellants  who  disagree  with  a  state- 
based  Exchange  a|)])eals  entity  decision 
may  a|)peal  to  lllkS  for  further 
administrative  review  within  30  days  of 
the  date  of  the  state-ha.sed  Exchange 
appeals  entity's  notice;  e)f  appeal 
ele;e:isie)n.  We;  se;e;k  e:e)mme;nt  e)n  the;.se; 
prewisieens. 

In  paragra])h  (el),  we;  pre)pe)se; 
stanelarels  for  ackne)wle;elging  an  a])])e;al 
re;qne;st.  In  paragraph  (el)(1),  we;  propose; 
that  iq)on  re;ce;ipt  e)f  a  valiel  appe;al 
re;e]ue;st,  the;  apj>e;als  e;ntity  mn.st  .senel 
timely  ackneewleelgement  to  the; 
ap])e;llant  of  the;  re;e;ei})t  e)f  his  e)r  her 
valiel  ai)j)e;al  re;e]ue;st,  inedueling 
inforniiitie)!!  re;gareling  the;  appellant's 
eligibility  peneling  a])pe;al  pursuant  te) 

1  .'>.'>.. '>2. *>  iinel  <m  e;xplanatie)n  that  any 
;ielvane;e;  payments  e)f  the;  pre;minm  tax 
e;re;elit  paiel  em  he;half  e)f  the;  tax  filer 
])e;neling  ajjpeal  <ere;  snhje;e:t  te; 
re;e:e)ne;iliatie)n  unele;r  20  (IFR  1.30B-4. 

We;  note;  th.it  we;  u.se;  the  term  “tax  filer” 
in  this  inst<me:e;  he;e;im.se;  the;  appe;llant 
may  ne)t  he;  the;  he)n.se;he)lel  tax  filer; 
the;re;fe)re;.  the;  tax  filer  will  he;  the; 
re;e;ipie;nt  eif  the;  aelvane:e;  payments  e)f  the; 
preanium  tax  e;re;elit  e)n  he;half  e)f  the; 
a])pe;llant.  In  i)aragraph  (el)(  l)(ii).  we; 
])re)pe).se;  that  the;  ;ipj)e;al  entity  must 
se;nel  timely  ne)tie:e;  via  se;e:nre;  e;le;e:tre)nie: 
inte;rlae:e;  e)f  the;  appeal  re;epie;st  <mel,  if 
apj)lie:ahle;,  in.striie;tie)ns  te;  preeviele; 
eligibility  |)e;neling  aj)pe;al  j)ur.snant  te) 

§  1.') .’>..'> 2. '5  to  the;  Exe:hange  anel  te)  the 
age;ne;ie;s  aelministering  Me;elie:aiel  anel 
CHIP,  where;  applie:al)le.  We;  antie.ipate 
that  this  propeeseel  stanelarel  will 
fae;ilitate;  e:e)e)relinatie)n  l)e;twe;e;n  the; 
ap])e;als  entity  anel  the;  Exe:hange;. 
Me;elie:aiel.  anel  CHIP,  where;  ap])lical)le;. 
so  that  appellants  who  ejualify  fe)r 
e;e)ntlnning  e;ligil)ility  elnring  an  a])])e;al 
will  not  e;x])e;rie;ne:e;  a  gaj)  in  e:e)verage;.  In 
paragraph  (el)(l)(iii),  we;  ])re)pe)se;  that  if 
the;  ap])e;al  re;eiue;st  is  maele;  j)nrsuant  to 
])aragraph  (e:)  e)f  this  se;e:tie)n.  the;  apjeeals 
e;ntity  must  se;nel  timely  ne)tie:e;  via 
.se;e;nre;  e;le;e;tre)nie:  inte;rfae:e;  e)f  the;  appe;al 
re;e]ue;st  to  the;  state-haseel  Exe:hange; 
;ippe;als  entity.  In  par;igr;q)h  (el)(1)(iv), 
we;  pre)pe)se;  that  the;  ap])e;al.s  entity  must 
pre)mj)tly  e:e)nfirm  re;e;e;i))t  e)f  the;  re;e:e)rels 
transferreel  pursuant  te)  paragraj)!)  (el)(3) 
e)r  (4)  e)f  this  .se;e:tie)n  te)  the;  Exediange;  e)r 
the;  state-hij.seel  lixediange;  aj)])e;als  entity, 
as  a])])lical)le;. 

In  ])aragra|)h  (el)(2),  we;  ])i'e)j)o.se;  that. 
u|)e)n  re;e:ei|)t  e)f  an  aj)|)e;al  re;ejue;st  that 
is  ne)t  valiel  uneler  §  1. '>.'>. .'>20  eer 


^  1. ').'>. .'>().'>(1)),  the;  a|)j)e;als  e;ntity  niust, 
])re)m})tlv  anel  witheent  imehie;  elelay, 

.se;nel  written  ne)tie:e;,  e;ithe;r  e;le;e;tie)nie:ally 
e)r  in  hard  e:e)])y,  te)  the;  a])])lie:ant  or 
e;me)lle;e;  theit  the;  a|)])e;al  ie;e]ne;st  heis  ne)t 
he;e;n  ae:e:e;])te;el  anel  the;  ie;ase)n  why.  se) 
that  the;  a|)])lie:ant  e)r  e;ni'e)lle;e;  niay  have; 
the;  e)|)|)e)i'tnnity  te)  eane;  a  ele;fe;e:t  in  the; 
ai)|)e;;)l  i'e;eiiie;st.  We;  i)ie)])e).se;  thi)t  the; 
<ij)])e;al.s  e;ntity  must  ae;e:e;|)te;el  an 
ame;nele;el  ;i])j)e;al  i’e;ejue;.st  that  nie;e;ts  the; 
i’e;ejnii'e;me;nts  e)f  1  [>.'>..'>20  iinel 
§  1. '>.'>. .')0.'>(1)).  inedueling  stanehirels  lor 
timeliness. 

In  |)ai'iigr<i])h  (el)(3),  we;  i)ie)|)e).se;  thiit, 
n])e)n  ie;e:e;i])l  e)f  ii  valiel  aj)i)e;al  ie;e|ne;sl 
jansniint  te)  i)ai'agi'a])h  (h)  e)f  this  se;e:tie)n, 
e)r  u|)e)n  ie;e:e;ij)t  e)f  the;  ne)tie:e;  uneler 
|)ai  agrai)h  (el)(l)(ii)  of  this  se;e:tion,  the; 
Exediange;  mn.st  transmit  via  seeaire; 
e;le;e:ti'e)nic  interface;  to  the;  aj)])e;al.s  entity 
the;  a|)|)e;al  re;e|ne;st,  if  the;  a|)|)e;al  reejnest 
was  initially  maele;  te)  the;  Exediange.  anel 
the;  a|)|)e;llant's  eligibility  ie;ea)rel. 

He;e:an.se;  we;  have;  j)re)viele;el  ne;xil)ility  fe)r 
the;  ai)])e;llant  te)  re;e|ue;st  an  ai)])e;al  at  the; 
Exediiinge  e)r  at  the;  a|)])e;als  e;ntity  imeie;r 
t?  l.'>.'>..')20(a).  we;  antiea])ate;  that  in  seeme; 
e:ase;s  the;  Exediange;  will  he;  the;  initial 
ie;ea;ive;r  e)f  the;  a])])e;al  ie;eiue;st  anel. 
the;i’e;fe)i'e;,  must  tiiinsmit  this 
infe)iinatie)n  te)  the;  ii])i)e;<ils  entity  fe)r 
ie;vie;w.  He)we;ve;r,  i'e;gaielle;ss  e)f  whe;the;r 
the;  Exe:hange;  i'e;ea;ive;s  the;  a|)])e;al 
ie;e]ue;st  first  e)r  is  neetifieel  by  the;  a|)j)e;iil.s 
i;ntity  e)f  sne:h  a  I'eiejuest,  the;  Exe:hange; 
mn.st  tiansmit  the;  a|)|)e;llant's  eligibility 
re;ea)i'el  to  the;  ii])i)e;als  eaitity  te)  use;  in  the; 
aeljuelie:atie)n  e)l  the;  ai)i)e;al.  In  |)ai'agia])h 
(el)(4),  we;  ])ie)])e)se;  that  ujeon  ie;ea;i|)t  e)f 
the;  ne)tie:e;  jemsuant  te)  ])ai'agiaj)h 
(el)(l  )(iii),  the;  .slate;-l)ase;el  Exe:hange; 
a])j)e;als  entity  must  tiausmit  via  seeaire; 
e;h;e:tre)nie;  interface;  the;  ajijiellant's 
a])])e;al  re;e;e)rel,  inclueling  the;  ajijiellant's 
eligibility  re;e:e)iel  as  re;e;eive;el  from  the 
Exchange,  tei  HHS. 

We;  seek  eaimment  em  the;  apjieal 
ae;kne)wle;elge;ment  anel  neitifieaitiem 
jirovisiems  in  §  l.'>.5..'>20(el). 

28.  Eligihilitv  Peneling  A])i)e;al 
(§  1  .'■>.'■>. .'■>2.'5) 

In  §  1. ').').. '5 2.'),  we;  |)ro|)e).se;  the;  ])re)e;e;s.s 
by  whie;h  an  ajijiellant  mav  re;ea;ive; 
benefits  while;  his  eir  her  ajijieal  is 
jieneling  in  sj)e;e:ifie;  e:ireaim.stanea;s.  In 
|)aragra])h  (a),  we;  jireijieise;  that  ujmn 
re;ea;i])t  eif  a  valiel  ajqieal  re;e|ne;st  eir 
neitiea;  unele;r  ^  1. '>.'>. .'>20(el)(l)(ii)  that 
e:e)nea;rns  an  aj)])e;al  eif  a  miel-vear  or 
iinnual  re;ele;te;rniinatie)n,  the;  Exediange, 
eir  the  Me;elie:aiel  eir  CHIP  age;ne:y  as 
a])j)lie:al)le;.  must  eamtinue;  tei  eamsieler 
the;  ajijiellant  eligible;  while;  the;  a])])e;al 
is  jieneling  in  aeaairelanea;  with  the; 
.stanelarels  in  jiaragrajih  (h)  or  as 
ele;te;rmine;el  by  Meelieaiiei  or  CHIP,  as 
ajijilicahle.  uneler  42  CFR  jiarts  43.')  and 
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457.  In  ])aragraph  (h),  we  pr()])C)se  that 
the  Exchange  must  continue  the 
ai)pellant’s  eligil)ility  for  enrollment  in 
a  QMP,  a(lvam:e  ])ayment.s  of  the 
preininin  tax  credit,  and  cost-sliaring 
reductions,  as  ai)plicahle,  in  accordance 
with  the  level  of  eligibility  immediately 
before  the  redetermination  being 
appealed.  For  examj)le,  if  the  appellant 
had  been  eligible  for  advance  ])ayments 
of  the  ])reminm  tax  credit  in  the 
j)r(;vious  coverage  y(!ar  hut,  n))on  annual 
r(!determination,  was  denied  advance 
payments  of  premium  tax  credit,  the 
Exchange  would  consider  the  appellant 
eligible  to  continue  to  receive  advance 
|)ayments  of  premium  tax  credit  at  the 
level  of  the  appellant’s  prior  eligibility 
while  the  appeal  is  pending.  As  .stated 
in  suhpart  D  of  this  ])art,  receipt  of 
advance  payments  of  the  premium  tax 
c:redit  may  be  waived  by  the  tax  filer.  In 
addition,  the  continued  receipt  of 
advance  payments  of  the  premium  tax 
credit  during  the  a])i)eal  may  impact  the 
amount  owed  or  due  at  the  IRS 
reconciliation  jjrocess,  depending  u])on 
the  ap])eal  flecision. 

As  is  standard  in  manv  public 
programs,  including  Medicaitl  and  the 
])rivate  market,  we  propose  that  a 
continuation  of  benefits  should  he 
available  to  individuals  already  enrolled 
in  coverage  while  a])pealing  a  change  in 
current  eligibility.  This  ap|)roac:h 
ensures  continuity  of  coverage  and  care 
during  an  ajjpeal  as  well  as  minimizes 
the  impact  of  eligibility  errors  on 
beneficiaries.  Eligibility  pending  ap])eal 
will  not  he  offered  to  appellants  who  are 
appealing  their  initial  denial  of 
eligibility  because  of  the  uni(jue 
challenges  in  identifying  the 
appropriate  pended  benefit  (if  any)  for 
such  an  a])pellant.  It  should  he  noted 
that  while  apjjlicants  and  enrollees  may 
receive  coverage  during  the 
inconsistency  jjeriod  prior  to  receiving 
their  final  redetermination,  as  .set  forth 
in  §  155.315,  coverage  during  this 
period  is  ha.sed  on  a  different  .standard 
than  eligibility  received  while  an  ajjpeal 
is  pending.  Specificallv,  under 

155.31 5(f)(4)(i)  and  (ii),an  ajjplicant 
or  enrollee  in  an  inconsi.stency  period 
receives  the  eligibility  based  on  the 
information  to  which  he  or  she  attested. 
However,  we  ])roj)o.se  that  during  an 
a|)])eal,  (pialified  apjjellants  receive 
eligibility  that  corresponds  to  that 
which  they  had  immediately  before  the 
redetermination  being  appealed, 
because  of  the  differences  in  calculating 
eligibility  during  the.se  two  processes, 
we  anticipate  that  an  individual  who 
appeals  a  redetermination  following  an 
inconsi.stency  jjeriod  may  not  receive 
the  same  eligibility  during  the  ajjpeal  as 


during  the  inconsi.stency  period. 

Finally,  we  note  that  for  an  applicant 
who  receives  an  initial  eligibility 
determination  that  is  not  a  denial  and 
recjiKists  an  a])peal,  he  or  .she  will 
r(!ceive  eligibibtv  l)er  the  original 
determination  during  the  course  of  his 
or  her  appeal.  We  solicit  comments  on 
the  propo.sed  approach,  ijicluding  our 
pro])osal  to  not  pend  htmefits  to  new 
applicants  who  are  (hmied  eligibility. 

29.  Dismissals  (§  155.530) 

In  paragraph  (a)  of  §  1 55.530,  we 
proi)ose  lh(!  circumstances  under  which 
an  aj)peal.s  entity  must  di.smiss  the 
appeal.  We  jnopose  paragraphs  (1) 
through  (4)  that  the  a]5peal.s  entity  must 
dismiss  an  appeal  if  the  appellant 
withdraws  the  ap])eal  reque.st  in  writing, 
either  electronically  or  in  hard  copy: 
fails  to  appear  at  a  schedided  hearing; 
fails  to  submit  a  valid  appeal  recpiest  as 
defined  in  155.520(a)(4);  or  dies  while 
the  appeal  is  pending.  We  note  that 
l)aragraj)h  (a)(4)  is  only  intended  to 
exclude  those  a])peal  requests  which  fail 
to  meet  tiimdiness  standards  or  are 
clearly  recpie.sting  an  a})peal  for 
something  unrelated  to  the  eligibility 
determinations  ndevant  to  this  suhpart. 
This  ])rovi.sion  is  not  intended  to 
exclude  a])j)eal  recpuists  that  may  have 
other  minor  deficiencies  or  are 
submitted  without  complete 
information.  In  paragra])h  (h),  we 
propose  that  an  ap])ellant  whose  appeal 
is  dismissed  mn.st  lx;  provided  a  timely 
notice  by  the  apjjeals  entity  that 
includes  the  reason  for  dismissal,  an 
explanation  of  the  di.smissal's  effect  on 
the  appellant’s  eligibility,  and  an 
explanation  of  how  the  a})pellant  may 
show  good  cause  why  the  dismissal 
should  he  vacated  in  accordance  with 
paragraph  (d)  of  this  .section.  In 
paragraph  (c),  we  propose  that,  if  an 
ajjjjeal  is  dismis.sed,  the  ajjpeals  entity 
must  j)rovide  timely  notice  to  the 
Exchange  and  to  the  agency 
administering  Medicaid  or  CHIP,  as 
a])])bcal)le,  which  must  include 
instructions  regarding  the  appropriate 
eligibility  determination  to  im])lement 
and  the  discontinuation  of  pended 
eligibility  provided  under  155.525. 
Finally,  in  paragraj)h  (d),  we  that 
propose  th(!  ajjpeals  entity  may  vacate  a 
dismis.sal  if  the  appellant  makes  a 
written  recjuest,  either  electronically  or 
in  hard  co])y,  within  30  days  of  the  date 
of  the  notice  of  dismis.sal.  showing  good 
cause  why  the  dismi.ssal  should  he 
vacated.  ’I’he  option  for  the  appeals 
entity  to  vacate  dismissals  allows  for 
jirogrammatic  flexibility.  For  example,  if 
the  ajqKdlant  can  jnove  that  he  or  she 
was  incapacitated  and  therefore  could 
not  attend  his  or  her  .scheduled  hearing. 


the  appeals  entity  may  vacate  a 
dismi.ssal  that  was  based  u])on  the 
appellant’s  failure  to  appear  at  a 
sclKulnled  hearing.  We  solicit  comments 
on  the  proposed  ajjjnoach  for  appeal 
dismissals  and  vacating  an  appeal 
dismi.ssal. 

30.  Informal  Resolution  and  Hearing 
Recpiinmients  (tj  155.535) 

In  §  155.535,  we  |jroi)ose  standards  for 
adjudicating  eligibility  appeals.  We 
provide  the  option  for  informal 
resolution  of  a})peals  as  well  as 
hearings.  In  paragraph  (a),  we  |5ro])o.se 
that  th(!  HHS  a])peal.s  ])roces.s  will 
provide  an  oj)portnnity  for  informal 
resolution  and  a  hearing,  and  that  a 
.state-ha.sed  Exchange  ajjpeals  entity  may 
also  provide  an  informal  re.solution 
process  prior  to  a  hearing.  We  anticipate 
that  this  j)roce.s.s  will  ])rovide  appellants 
the  opportunity  to  work  with  ajjpeals 
.staff  to  try  to  resolve  the  ajjjjeal  jjre- 
hearing  through  a  review  of  case 
documents,  verification  of  the  accuracy 
of  submitted  documents,  and  the 
ojjjjortunity  for  the  ajjjjellant  to  submit 
ujjdated  information  or  jjroviile  further 
(!X|jlanation  of  ijnwiouslv  submitted 
documents.  Although  this  snbjjart  does 
not  retjuin!  state-based  Exchange 
ajjjjeals  entities  to  jjrovid(!  an  informal 
resolution  jjroces.s.  HITS  will  jjrovide  an 
informal  resolution  jjrocess  to  all 
ajjjjellants  who  use  the  HHS  ajjjjeals 
jjrcjcess. 

In  jjaragrajjh  (a),  we  jjrcjjjcjse  that 
informal  rescjlution  will  be  offered  t(j 
ajjjjellants  in  the  HHS  ajjjjeals  jjroce.ss. 
and  may  he  offered  t(j  ajjjjellants  in  a 
.state-based  Exchange  ajjjjeals  jjrocess, 
jji’cjvided  that  the  jjixjcess  is  limited  in 
scope  to  what  would  he  considered  at 
hearing,  including  the  information  used 
to  determine  the  ajjjjellant’s  eligibility 
as  well  as  any  additional  relevant 
evidence  jjrovided  by  the  ajjjjellant 
during  the  course  of  the  ajjjjeal.  In 
addition,  the  jjrcjvision  of.  or  an 
ajjjjellant’s  jjarticijjation  in,  an  informal 
resolution  jjroce.ss  must  mjt  imjjair  the 
ajjjjellant’s  right  to  hearing,  where  the 
ajjjjellant  remains  dissatisfied  with  the 
outccjine  of  the  informal  resolution 
Jjrocess.  We  consider  that  the  ajjjjellant 
is  in  the  best  position  to  determine 
whether  he  or  she  is  satisfied  with  the 
(jutc(jme  of  an  informal  resolution  and. 
therefore,  must  he  afforded  a  hearing  if 
he  (jr  she  is  dissatisfied  with  the 
ontccjine  (jf  the  inhjrmal  resohiticjii 
Jjrocess.  F(jr  examjjle,  an  ajjjjellant  may 
continue  t(j  he  di.ssatisfied  with  the  level 
of  advance  jjayments  of  the  jjremium 
tax  credits  for  which  he  or  sbe  is 
determined  eligible  following  informal 
resolution  and  .seek  to  jjursue  the  issue 
at  hearing.  Furthermore,  this  jjarallels 
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the  Medicaid  fair  hearing  reciiiirenient 
tliat  an  ap])(;llant  must  he  provided  a 
hearing  where  he  or  slie  believes  the 
agency  has  taken  an  erroneous  action. 

\Ve  also  |)ropose  that  an  a])peals  entity 
who.se  |)rocess  includes  an  inlbrinal 
ni.solution  com|)onent  must  minimize 
the  hunlen  on  the  a])])ellant  hv  not 
nujuesting  that  he  or  she  |)n)vide 
du])licative  information  at  various 
stages  of  a|)|)(;al.  We  expect  a  significant 
|)ortion  of  appeals  may  he  re.solved 
through  informal  resolution.  For 
example,  .some  a]j])licant.s  will  fail  to 
submit  all  nupiinKl  information  or 
documentation  during  the  a])))lication 
j)rocess  (or  information  or 
documentation  submitted  will  not  he 
verified),  and  will  fail  to  rectify  this 
during  the  .statutory  inconsistency 
period,  hut  will  pre.sent  such 
information  during  an  a])j)eal.  However, 
some  appellants  will  remain  dis.satisfied 
with  the  eligibility  determination  that 
njsults  from  the  informal  re.solution 
process,  and  these  a])pellants  mu.st  he 
afforded  the  opj)ortunity  for  a  hearing. 
We  note  that  unless  an  apj)ellant 
recpiests  a  hearing,  the  decision  reacluMl 
through  informal  ni.solution  hv  the 
a|)peals  entity  is  considered  final  and 
binding. 

In  jjjiragraph  (h).  we  propo.se  that 
when  a  hearing  is  scheduled  the  appeals 
entity  must  .send  written  notice, 
(ilectronically  or  in  hard  copy,  to  the 
a])pellant  of  the  dati;,  time,  and  location 
or  format  of  the  hearing  no  later  than  I."! 
days  j)rior  to  the  date  of  hearing.  We 
antici])ate  that  1.5  davs  will  i)rovide  the 
appellant  enough  time  to  contact  the 
aj)peal.s  entity  if  tin;  date  and  time  are 
prohibitive  of  participation,  if  the 
appellant  informs  the  appeals  entity  that 
the  designated  date  and  time  are 
prohibitive  of  participation,  we  ex])ect 
that  the  appeals  entity  will  work  with 
the  appellant  to  set  a  reasonable  and 
mutually  convenient  date  and  time.  In 
addition,  the  format  of  a  hearing 
encompas.ses  telephonic  hearings  and 
hearings  held  by  vid(;o  teleconference. 
Again,  if  an  appeal  is  re.solved  to  the 
ap])ellant's  sati.sfaction  through  informal 
resolution,  a  hearing  will  not  he 
nece.s.sarv  and  will  not  need  to  be 
scheduled.  We  do  not  exp(;ct  the 
appeals  entity  to  schedule  a  hearing 
until  the  appellant  has  indicated  that  he; 
or  she  is  dissatisfied  with  the  outcome 
of  the  informal  r(;.solution  proce.ss,  if 
such  a  proce.ss  is  in  place;  however,  if 
the  appeals  entity  does  not  jirovide  an 
informal  re.solution  process,  we  expect 
that  the  apjieals  entity  will  .schedule  a 
hearing  uj)on  receij)t  of  the  ap|)eal 
r(;(pie.st. 

In  paragraph  (c),  we  proj)o.se 
recjuirements  for  conducting  hearings, 


including  that  hearings  must  be 
conducted  at  a  r(;a.sonable  date,  time, 
and  location  or  format;  after  notice  of 
the  hearing  has  b(;(;n  issued  to  the 
ajjpellant;  as  an  evidentiary  hearing 
where  aj)pellants  may  pre.sent  (;vidence; 
and  by  one  or  more;  impartial  officials 
who  have  not  he(;n  directly  involved  in 
the  eligibility  det(;rmination  or  any  prior 
Fxebange  apj)eal  decision  in  the  .same 
matter.  'I’he.se  re(|uirenu;nts  are  modeled 
off  Medicaid's  fair  hearing  reejuirements 
and  aim  to  provide  the  a])])ellant  with 
sufficient  notice  and  opportunity  to 
participate  in  the  hearing  as  well  as 
ensure  the  hearing  decision  is  i.ssu(;d  by 
an  imj)artial  hearing  officer. 

In  paragraph  (d).  we  pro])ose  the 
j)rocedural  rights  afforcled  to  an 
apj)ellant.  The.se  rights  are  ba.sed  on 
those  provided  in  Medicaid  fair 
hearings  under  42  CFR  431.242.  In 
paragraph  (d)(1),  we  propo.se  that  the 
a])i)eals  entity  mu.st  provide  the 
apijellant  with  the  opportunity  to 
review  his  or  her  apj)eal  record  and  all 
the  documents  to  be  used  bv  the  appeals 
entity  at  tlu;  hearing,  at  a  r(;asonable 
time  b{;fore  the  date  of  the  hearing  as 
well  as  during  the  hearing.  In  paragraph 
(d)(2).  we  propo.se  that  the  appellant 
have  the  ability  tr)  bring  witnesses  to 
testify.  In  paragraph  (d)(3),  we  pro])ose 
that  the  a])])ellant  have  the  oi)i)ortunily 
to  (;.stablish  all  relevant  facts  and 
circumstances.  In  paragraph,  (d)(4).  we 
propose  that  the  appellant  may  pre.sent 
arguments  without  undue  interfen:nce. 
Finally,  in  paragraj)h  (d)(.'5).  we  pro])o.se 
that  the  aj)])ellant  may  (juestion  or 
refute  any  testimony  or  evidence, 
including  the  opportunity  to  confront 
and  cross-examine  adver.se  witnesses. 
Although  we  have  included  the  ability 
to  cro.ss-examine  adver.se  witnesses,  we 
anticipate  that  most  hearings  will  lx; 
held  in  a  non-adversarial  manner 
without  an  adverse  party  or 
representative  from  the  agenc:y 
determining  eligibility  present  during 
appeal.  However,  we  understand  that 
eligibility  repre.sentatives  are 
occasionally  j)art  of  Medicaid  fair 
hearings,  and  we  do  not  want  to 
foreclo.se  the  po.ssibilitv  of  cross 
examination  for  such  cases  where  an 
adverse  witness  is  jjresent.  The 
j)roc(;dural  rights  we  outline  correspond 
to  tho.se  afforded  to  Medicaid 
aj)pellants. 

In  ])aragraph  (e),  we  propo.se  that  the 
appeals  entity  must  consider  the 
information  u.sed  to  determine  the 
appellant’s  eligibility  and  any  relevant 
evidence  pre.sented  during  the  course  of 
the  ai)])eal,  including  at  the  hearing. 
This  provision  will  allow  the  a])pellant 
to  bring  forward  information  at  nndtiple 


points  in  the  ])rocess.  VVe  seek  comment 
on  this  provision. 

In  paragra])h  (f),  we  propose  that  the 
appeals  entity  r(;view  ap])eals  de  novo. 

\Ve  consider  this  standard  of  review 
critical  tc)  allow  the  ajipellant  the 
oj)])ortunity  for  a  fresh  review  at  each 
stage  of  appeal  and  the  op])ortunitv  to 
bring  n(;w  relevant  evidence  throughout 
the  proce.ss. 

We  .seek  comment  on  our  informal 
resolution  and  hearing  recpiirements 
and  standards. 

31.  Expedited  A])j)eal.s  (f:?  1.55. .540) 

In  S?  155.540,  we  ])ro))o,se  the 
standards  for  exj)edited  apjjeals.  In 
paragra])li  (a),  we  propose  that  the 
apj)eal.s  entity  mu.st  establish  and 
maintain  an  expedited  a])])eals  j)roc(;ss 
for  an  appellant  to  recpie.st  an  expedited 
process  where  there  is  an  immediate 
ne{;d  for  health  services  b(;cause  a 
standard  appeal  could  .seriously 
jeopardize  tlu;  appellant’s  life  or  health 
or  ability  to  attain,  maintain,  or  regain 
maximum  function.  In  jjaragraj)!!  (b),  we 
propose  that  if  an  ap])eal  entity  denies 
a  recpiest  for  an  expedited  appeal,  it 
mu.st  handle  the  ajjjjeal  under  the 
standard  jn'oce.ss  and  issue  tlu;  ai)])(;al 
d(;ci.sion  in  accordance  with 
§  1.5.5..54.5(b)(1)  and  make  reasonable 
(;iforts  to  inform  the  aj)])ellant  through 
electronic  or  oral  notific:ation  of  the 
denial  and.  if  notified  orally,  follow  uj) 
with  the  a])])ellant  by  written  notice, 
either  electronically  or  in  hard  copy, 
within  two  days  of  the  denial,  'flu; 
standards  proposed  for  ex])edited 
a])peal.s  parallel  tbo.se  contained  in  the 
propo.sed  Medicaid  regulations  in  this 
])ropo.sed  rule  at  §431.224  and 
§431.244.  VVe  seek  comment  on  this 
jn'ovision  and  the  timelines  associated 
with  it. 

32.  A])i3eal  Decisions  (§  1.5.5.545) 

In  .section  1.5.5.545,  we  projjo.se 

recpiirements  for  the  content  and 
issuaiu’.e  of  a])j)(;al  decisions.  In 
jiaragraph  (a)(1),  we  propose  that  ajijieal 
d(;ci.sions  be  ba.sed  exclusively  on  the 
application  of  the  eligibility  rules 
establislu;d  in  subpart  D  of  this  part  or 
pursuant  to  future  guidance  on  .s(;ction 
131 1  (d)(4)(H)  of  tlu;  Affordable  Care 
Act,  as  ap])licable,  to  the  information 
u.s(;d  to  make  the  eligibility 
det(;rmination  as  well  as  any  relevant 
(;vidence  jirovided  by  tlu;  appellant 
during  tlu;  course  of  the  appeal.  In 
paragraphs  (a)(2)  through  (a)(.5),  we 
propose  that  the  content  of  the  appc;al 
d(;ci.sion  must  include  the  decision  with 
a  plain  language  di;scription  of  the  (;ffect 
of  the  decision  on  the  ai)])ellant’s 
eligibility,  a  summary  of  the  facts 
rel(;vant  to  the  aj)p{;al,  an  identification 
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of  the  legal  basis  for  the  decision,  and 
the  effective  date  of  the  decision.  The 
al)ove  re(|nireinents  are  based  on 
Medicaid’s  fair  hearing  standards,  and 
vve  intend  each  ])iece  to  assist  the 
appellant  in  understanding  how  the 
eligibility  standards,  aj)plied  to  the  facts 
of  his  or  her  case,  resulted  in  the  appeal 
decision. 

Finally,  in  paragra])h  (aKB),  we 
propose  that,  if  the  ap]M;als  entity  is  a 
state-ha.sed  Exchange  appeals  entity,  the 
a|)peal  decision  must  include  an 
explanation  of  the  appellant’s  right  to 
pursue  an  ajjpeal  at  HHS  if  the 
appellant  remains  dissatisfied  with  the 
post-hearing  eligibility  determination. 

\Ve  se(ik  comment  on  these  provisions 
for  the  ajjpeal  decision. 

In  paragraph  (h)(1),  we  propose  the 
standards  for  the  appeals  entity  to  issue 
written  notict;  of  the  a])])eal  decision, 
either  electronically  or  in  hard  copy,  to 
the  ai)pellant.  VVe  propose  that  such 
notice  to  the  appellant  he  is.sued  within 
(JO  days  of  the  date  an  apjieal  recjne.st 
under  §  1.5.1.520(1))  or  (c)  is  received,  as 
administratively  feasible.  We  antici])ate 
the  aj)])eal.s  entity  may,  at  times, 
experience  significant  increases  in 
appeals  volume,  such  as  during  o))en 
enrollment  or  high-volume 
redetermination  ))eriod.s,  and  may  also 
recjuire  additional  time  due  to 
coordination  re(|nirements  with 
Medicaid  and  other  agencies  and 
appeals  entities.  In  |)aragraph  (h)(2).  we 
pro])o.se  that,  in  the  case  of  an  appeal 
reciuest  snhmitted  under  §  155.540  that 
the  aj)])eal.s  entity  determines  meets  the 
criteria  for  an  ex])edited  a])])eal.  the 
appeals  entity  must  issue  notice  of  the 
appeal  decision  as  expeditiously  as  the 
appellant’s  health  condition  requires, 
hut  no  later  than  three  working  days 
after  the  ap])eal.s  entity  receives  the 
recpiest  for  an  expedited  ap])eal.  Finally, 
in  paragraj)!)  (h)(3),  we  propose  that  the 
a])])eals  entity  send  notice  of  the  ap])eal 
deedsion  via  secure  electronic  interface 
to  the  Exchange  or  the  Medicaid  or 
CHIP  agency,  as  applicable.  This  notice 
recjuirement  seeks  to  connect  the 
appeals  decusion  with  the  entity 
responsible  for  implementing  the  a|)i)eal 
decision.  In  addition,  the  Exchange  or 
the  Medicaid  or  (iHIF  agency,  as 
applicable,  will  need  to  he  notified  that 
the  appellant  no  longer  should  receive 
pended  eligibility.  VVe  seek  comment  on 
these  proj)o.sed  a])])eal  decision  notice 
recpiirements. 

In  ])aragraj)h  (c),  we  ])ropo.se  that  the 
Exchange  or  the  Medicaid  or  CiHlF 
agency,  as  apj)lical)le,  must  promptly 
implement  appeal  decisions  upon 
receiving  the  notice  de.scrihed  in 
])aragraph  (h).  In  j)aragraph  (c)(1).  we 
propose  that  the  effective  dates  of  the 


changes  resulting  from  an  appeal 
corres])ond  with  existing  timeframes 
established  under  §  155.330(1)  or,  where 
a])plicahle,  retroactively  to  the 
eligibility  determination  date  that  was 
the  subject  of  the  appeal,  or  in 
accordance  with  standards  set  forth  by 
Medicaid  or  (illlP,  in  42  CFR  ])arts  435 
or  457,  as  a])plical)le.  The  purpose  of  au 
appeal  is  to  ensure  that  the  appellant 
receives  the  a])])ropriate  benefit 
determination.  Therefore,  appeal 
decisions  that  overturn  the  original 
eligibility  determination  commonlv  seek 
to  “right  the  wrong’’  by  making  the 
a])j)ellant  whole,  which  we  believe 
incliules  retroactive  eligibility.  In  the 
Medicaid  context  (as  with  the  majority 
of  public  benefit  programs),  42  (]FR 
431.240  directs  .state  agencies  to 
“promj)tly  make  corrective  payments, 
retroactive  to  the  date  an  incorrect 
action  was  taken.” 

We  seek  comment  regarding  the 
operational  considerations  associated 
with  retroactive  eligibility  as  a  result  of 
an  appeal,  and  whether  ])otential 
operational  difficulties,  if  any,  could  he 
alleviated  by  limiting  the  policy  on 
retroactive  eligibility.  For  exam])le,  we 
considered  limiting  retroactive 
eligibility  to  tho.se  already  enrolled  in 
coverage.  In  addition,  we  note  that  an 
individual  who  is  not  enrolled  and 
receives  retroactive  eligibility  could 
always  choose  not  to  enroll 
retroactively.  We  believe  this  choice 
might  he  desirable  if  an  appellant  did 
not  wish  to  obtain  the  retroactive 
coverage,  which  could  involve  the 
payment  of  premiums.  We  also 
considered  specifically  limiting  the 
scope  of  retroactive  eligibility  with 
respect  to  advance  payments  of  the 
premium  tax  credit  or  cost-sharing 
reductions,  consistent  with  our 
approach  in  155.33()(f)(2)-(7).  Finally, 
we  note  that  the  inconsistency  period 
under  ^  155.315(f)  may  mitigate  many  of 
these  operational  concerns  by  allowing 
the  resolution  of  eligibility  i.ssues  pre- 
a])j)eal.  We  seek  comment  on  the 
retroactive  iiui)lementation  of  appeal 
decisions,  and  .sj)ecifically  on  whether 
the  ability  to  enroll  in  coverage 
retroactively  should  he  optional  or 
limited,  and  if  so,  in  what  wav. 

In  paragraj)!)  (c)(2),  we  ])ro|)o.se  that 
the  Exchange  or  the  Medicaid  or  CHIP 
agency,  as  a])j)lical)le.  must  j)i'om])tlv 
redetermine  the  eligibility  of  other 
members  of  the  aj)j)ellant’s  household 
who  have  not  aj)j)ealed  their  own 
eligibility  determinations  hut  whose 
eligibility  may  he  affected  by  the  a|)])eal 
decision,  in  accordance  with  the 
standards  .s])ecified  in  155.305.  We 
antici|)ate  tliat  evidence  received  during 
the  course  of  an  ai)|)eal,  for  exam])le 


u|)dated  income  information,  mav 
indicate  that  a  redetermination  is 
I'ecjuired  for  household  members  who 
have  not  a})j)ealed  their  own  eligibility 
determinations.  For  such  household 
lueiuhers.  the  Exchange,  or  the  Medicaid 
or  (iHIP  agency,  as  aj)j)lical)le,  must 
undertake  a  redetermination.  We  seek 
comment  on  the.se  j)rovision.s. 

33.  A])|)eal  Record  (§155.550) 

In  §  155.550,  we  ])ro|)o.se 
reqinrements  for  accessing  the  a|)|)eal 
record.  In  i)aragra|)h  (a),  we  j)roj)o.se  the 
a])])eal  record  he  made  accessible  to  the 
a])|)ellant  at  a  convenient  |)lace  and  time 
subject  to  the  requirements  of  all 
a|)|)licahle  federal  and  .state  laws 
regarding  privacy,  confidentialitv, 
disclosure,  and  })er.sonally  identifiable 
information.  In  j)aragraph  (h),  we 
|)ro])o.se  the  aj)peal.s  entity  must  j)rovide 
])uhlic  access  to  all  aj)])eal  records, 
subject  to  all  applical)le  federal  and 
state  laws  regarding  j)rivacy. 
confidentiality,  di.sclosnre,  and 
l)er.sonally  identifiable  information.  The 
I'ecjuirement  for  access  to  the  a|)|)eal 
record  by  the  aj)j)ellant  coires])ond.s  to 
a  similar  Medicaid  fair  hearing 
requirements  under  42  CFR  431.244(c) 
and  431.244(g).  We  .seek  comment  on 
this  |)rovision. 

34.  Emj)lover  A])|)eals  Process 
(§155.555) 

In  j)aragra])h  (a),  j)ursuant  to  .section 
141 1(f)(2)  of  the  Affordable  Care  Act.  we 
j)ro|)o.se  that  an  a|)j)eals  j)roces.s  shall  he 
established  through  which  an  emj)lover 
may  aj)j)eal.  in  resi)onse  to  a  notice 
under  §  155.310(1))  regarding  an 
en)j)loyer’s  |)otential  tax  liability,  a 
detern)ination  that  the  en)j)loyer  does 
not  |)rovide  n)inin)uni  essential 
coverage  through  an  en)ployer- 
s])onsored  j)lan  or  that  the  en)})loyer 
does  j)rovide  such  coverage  hut  it  is  not 
affordable  coverage  with  re.sj)ect  to  the 
en)|)loyee  referenced  in  the  notice.  We 
note  that  the  en)])loyer  aj)])eal  is  the 
oj)])ortunity  for  the  en)])loyer  to  correct 
any  inforn)ation  the  ICxchange  received 
froD)  an  en)j)loyee’s  a])j)lication 
legarding  the  en)|)loyer’s  offering  of 
coveiage.  The  a])j)eal.s  entity  is 
res])onsihle  for  a  de  novo  review  of 
whether  the  en)j)loyer’.s  offer  of  coverage 
is  sufficient  such  that  the  eu)i)loyee  at 
issue  is  not  entitled  to  advance 
])ayn)ents  of  the  j)ien)inn)  tax  credit  or 
other  cost-sharing  reductions  under 
.section  1402. 

The  eu)})loyer  a])j)eals  j)roce.ss  is 
se|)a)’ate  and  distinct  frou)  the  IRS’s 
j)roces.s  detern)ining  whether  an 
en)j)loyer  is  liable  for  a  lax  j)enalty 
under  .section  498011  of  the  ('.ode  and 
any  aj)j)eal  rights  the  en)j)loyer  )))ay 
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have  under  sul)title  F  of  tin;  ('.ode.  We 
anticipate  tliat  some  employers  will 
receive  a  notice  ol  potential  tax  liability 
from  the  Exchange  even  though  the 
employer  may  not  in  fact  have  any  tax 
liability  under  section  498011.  For 
example,  notices  under  ^  l.'l.'i.31()(h) 
must  he  issiuxl  to  employers  without 
nigard  to  th(;ir  size,  yet  tax  liability 
under  section  4980H  arises  only  against 
ap])licahle  large  em])loyers.  that  is. 
g(!nerally.  those  emplovers  with  more 
than  .‘SO  full-time  ecjuivalent  employees. 
Our  goal  is  to  work  closely  with  the  IRS 
to  educate  and  develoj)  notices  that  help 
emj)loyers  understand  their  ])otential 
tax  lial)ilities  and  the  consecjuences  of  a 
succ(;ssful  aj)peal.  We  s(;ek  comment  on 
the.se  provisions. 

In  paragraph  (h).  we  propo.se  that 
Exchanges  have  the  flexibility  to 
establish  an  emj)loyer  ap])eals  proc:e.ss 
in  accordance  with  the  reciuirements  of 
§  l.'S.‘S..'S0.'S(e)  through  (g).  and 
§  1. 'S.'S. .'SI 0(a)(1).  (a)(2).  and  (c).  We 
further  proj)ose  that,  where  an  Exchange 
has  not  established  an  employer  appeals 
process.  HITS  will  ])rovide  an  em])lover 
appeals  proce.ss  that  meets  the 
n!()uirements  of  this  section. 

§  l.‘S.'S..'S0.‘S(e)  through  (g).  and 
4}  1. 'S.'S. .'SI 0(a)(1).  (a)(2),  and  (c). 

In  paragrajjh  (c).  we  propo.se  the 
j)roce.ss  and  .standards  for  nujiiesting  an 
appeal.  In  paragraph  (c)(1).  we  propo.se 
that  an  Exchange  or  a])peals  entity  mu.st 
allow  an  employer  to  recjnest  an  appeal 
within  90  days  from  the  date  of  the 
notice  of  the  mnplt)yee's  eligibility  for 
advance  payments  of  the  premium  tax 
credit  or  cost-sharing  reductions  is  sent. 
In  i)aragraj)h  (c)(2).  we  proj)ose  that  the 
Exchange  or  aj)j)eals  entitv  must  allow 
an  employer  to  suhmit  relevant 
evidence  to  su])j)ort  the  appeal  retpiest. 
We  antici})ate  only  a  limited  .set  of 
evidence  (information  alreadv  ])osse.s.sed 
by  the  employer)  will  he  relevant  to  this 
apijeal.  For  examjjle.  einjiloyers  might 
submit  information  j)ertaining  to 
wheth(!r  coverage  is  offlinid  hv  the 
employer,  wluither  the  employee  has 
taken  up  such  coverage,  the  emj)loyee’s 
j)ortion  of  the  lowest  cost  plan  offered, 
and  wheth(;r  or  not  the  employee  is  in 
fact  emj)loyed  by  the  employer.  In 
paragrajih  (c)(.3),  we  propose  that  an 
Exchange  or  aj)peal.s  entity  must  allow 
an  employer  to  submit  an  aj)peal  recpiest 
to  the  Exchange  or  the  state-based 
Exchange  a])])eals  entity,  if  the 
Exchange  establishes  an  emjjloyer 
ajjpcials  proce.ss.  or  to  HHS,  if  the 
Exchange  does  not  offer  an  employer 
appeals  jirocess.  This  option  for  filing 
an  a])])eal  recjuest  niflects  the  flexihilitv 
de.scrihed  in  paragraph  (h)  of  this 
.section  that  .states  have  to  establish  an 
employer  a])])eal  process.  In  addition. 


unlike  the  appeals  process  for 
individual  eligibility  determinations, 
section  1411(f)(2)  of  the  Affordable  (Ian; 
Act  does  not  recpure  emi)loyer  a])])(!al.s 
to  hi!  reviewed  by  a  federal  ollicer: 
theriifore.  an  em|)loyer  does  not  have 
the  right  to  elevate  an  appeal  decision 
made  by  a  state-ha.sed  Exchange  appeals 
entity  to  HlkS.  However,  employi!!" 
appeals  may  he  appealed  to  HlkS  when! 
no  appeals  jirocess  is  established  by  the 
Exchange  for  em])loy(!r.s.  Wi!  seek 
comment  on  th(!se  provisions. 

In  ])aragraph  (c)(4).  we  propose  that 
the  Exchange  and  the  apjieals  entity 
must  comply  with  the  reipiirements  of 
§  1. .'52()(a)(l)  through  (3),  such  that  an 
em]3loyer  appeal  may  he  submitted  by 
telejihone,  mail,  in  jjerson  where 
available,  or  hv  Internet,  and  the  a])i)eal.s 
entity  may  assist  the  employer  with 
making  the  ap])eal  reipiest  and  mu.st  not 
limit  or  interfere  with  the  employer's 
right  to  request  an  a])peal.  We  seek 
comment  on  these  provisions. 

In  ])aragraph  (c)(.'j),  we  ])ro|)ose  that 
an  api)eals  entity  must  consider  an 
ap])eal  reque.st  valid  if  it  is  submitted 
within  90  days  of  the  notice  to  the 
emj)loyer  of  a  det(!rmination  that  the 
emj)loyer  does  not  provide  minimum 
e.ssential  coverage  through  am 
emjjloyer-sponsored  plan  or  that  the 
emplovi!!'  does  provide  that  coverage  hut 
it  is  not  affordal)le  coveragi!  with  r(!spect 
to  an  employee.  We  se(!k  comment  on 
this  provision. 

We  propose  in  paragraph  (d)(1)  that, 
upon  receipt  of  a  valid  appeal  reque.st, 
the  ai)peal.s  entity  must  send  timely 
acknowledgement  of  the  receipt  of  the 
apjjeal  re(]ue.st  to  the  em])loyer, 
including  an  explanation  of  the  aj)peal.s 
process.  We  j)ropo.se  in  jjaragraph  (d)(2j, 
that,  upon  receipt  of  a  valid  a])peal 
reipiest,  the  ajjpeals  entity  mu.st  send 
notice  of  the  request  to  the  employee, 
including  an  explanation  of  the  ajipeals 
proce.ss,  instructions  for  submitting 
additional  evidence  for  consideration  hv 
the  apjieals  entity,  and  an  explanation 
of  the  potential  effect  of  the  emiiloyer’s 
apjieal  on  the  employee’s  eligibility.  Wi! 
anticipate  that  the  notice  to  the 
employee  under  paragraph  (d)(2)  will  he 
the  primary  means  through  which  the 
employee  will  learn  about  the 
employer's  apjieal.  )ust  as  the  employer 
will  have  the  op|)ortunity  to  suhmit 
information  in  support  of  the  appeal  to 
the  appeals  entity,  the  employe(!’s 
notice  will  descrihi!  the  enijilovee’s 
opportunity  to  participate  in  the 
emjiloyi!!’  ajijieal  jn’ocess  Furthermore, 
we  note  that  the  exjilanation  of  the 
jiotential  effect  of  the  employer’s  ajipiuil 
on  the  employee’s  eligibility  proposed 
in  (d)(2)(iii)  must  ex])lain  that  the 
employer  apjjeal  ju’ocess  may  result  in 


a  redetermination  that  the  employee  is 
not  eligible  for  advance  ])aym(!nts  of  the 
pr(!mium  tax  credit  or  cost  sharing 
reductions.  For  example,  a 
redi!termination  may  occur  if  the 
employiH!  attested  that  he  or  shi!  was  not 
offered  employer  sjjon.sored  coverage 
hut  tlu!  enqiloyer  establishes  the  offering 
of  coverage  through  the  appeal:  the 
employee  would  l)e  riuletermined  as 
ineligible  for  advance  ])ayment.s  of  the 
premium  tax  credit  and  cost  sharing 
reductions. 

In  paragraj)h  (d)(3).  we  propo.se  that 
the  ajipeals  entity  must  jiromjitly  notify 
the  Exchange  of  the  emjiloyers’  ajijieal 
reijnest,  if  the  einjiloyer  did  not  initially 
make  the  ajijieal  reijuest  to  the 
Exchange.  In  jiaragrajih  (d)(4),  we 
jirojKKse  that,  ujion  receijit  of  an  ajqieal 
reque.st  that  is  not  valid  under  the  same 
.section,  the  ajijieals  entity  must, 
jiromjitly  and  without  undue  delay, 
send  written  notice,  either  electronically 
or  in  hard  cojiy,  to  the  emjiloyer  that  the 
ajijieal  reijuest  has  not  been  accejited 
and  the  reason  why,  so  that  the 
emjiloyer  may  have  the  ojijiortunitv  to 
cure  a  defec.t  in  the  ajijieal  reque.st.  We 
jirojio.se  that  the  ajijieals  entity  must 
accejit  an  amended  ajijieal  request  that 
meets  the  requirements  of  the  same 
section,  including  standards  for 
timeliness.  We  seek  comment  on  the.se 
jirovisions. 

In  jiaragrajih  (e).  we  jirojio.se  that 
ujion  receijit  of  a  valid  ajijieal  reque.st  or 
the  notice  de.scrihed  in  jiaragrajih  (d)(3) 
of  the  same  section,  the  Excliange  mu.st 
jiromjitly  transmit  via  secure  electronic 
interface  the  emjiloyee’s  eligibility 
record  and  the  ajijieals  entity  must  also 
jiromjitly  coidirm  receijit  of  the  records 
transferred  by  the  Exchange.  We  did  not 
jirojio.se  sjiecified  timelines  for 
“jiromjitly”  within  this  section  and  .seek 
comment  on  these  jirovisions,  including 
on  ajqnojiriate  .stanilards  for 
jiromjitness  in  this  context. 

In  jjaragrajih  (f),  we  jirojiose  the 
jirocess  for  the  dismissal  of  an  emjiloyer 
ajijieal.  In  jiaragrajih  (f)(1),  we  jirojiose 
that  the  ajijieals  entity  must  dismiss  an 
ajijieal  under  the  circumstances 
described  in  §  l.'i.'i..‘i3()(a)(l)  or  if  the 
request  fails  to  comjily  with  the 
standards  in  jiaragrajih  (c)(4)  of  this 
.section.  Sjiecifically,  this  .standard 
requires  dismissal  where  the  emjilover 
withdraws  the  request  in  writing,  either 
electronically  or  in  hard  cojiy.  or  fails  to 
submit  a  valid  ajijieal  reque.st.  We  note 
that  jiaragrajih  (f)(1)  is  oidy  intended  to 
exclude  those  ajijiixd  requests  which  fail 
to  meet  timeliness  standards  or  ari! 
clearly  requesting  an  ajijieal  for 
something  unrelated  to  the  emjiloyer 
determination  relevant  to  this  .section. 
This  jirovision  is  not  intended  to 
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exclude  apjieal  retiue.sts  that  may  have 
other  minor  deficiencies  or  are 
suhmittcul  without  com])lete 
information.  In  ijaragraph  (I](2),  we 
propose  tliat  the  ap])eals  entity  must 
provide  timely  nolic;e  of  the  dismis.sal  to 
the  employer,  emjjlovee,  and  Hxchange, 
including  the  reason  for  dismi.ssal.  In 
paragraph  (f)(3),  we  propose  that  the 
a])j)eals  mitity  may  vacate  a  dismi.ssal  if 
the  em])loyer  makes  a  written  retjuest, 
either  electronically  or  in  hard  co])y, 
within  30  days  of  tlie  date  of  the  jiotice 
of  dismissal  .showing  good  cau.se  why 
the  dismi.ssal  .should  he  vacated.  We 
seek  comment  on  the  provisions 
rcigarding  di.smissal  and  vacatur  of  a 
dismissal. 

In  paragraph  (g).  we  jjropo.se  the 
])rocedural  rights  of  the  employer 
reepiesting  the  ajjpeal.  In  ])aragraph 
(g)(1),  we  ])ropose  that  the  employer 
mu.st  have  the  opportunity  to  provide 
relevant  evidence  to  the  ajjpeals  entity 
for  revi(;w  as  part  of  the  ajjpeal.  In 
paragraph  (g)(2),  we  j)ropo.se  that  the 
em})loyer  mu.st  he  able  to  review  the 
information  included  in  the  statute  and 
descrihed  in  §  l.'5.'i.310(h)  and  2()  (iFR 
1.30B,  which  includes  the  identitv  of 
the  employee,  information  nigarding 
whether  the  em|)love(!  has  been 
determined  eligible!  for  advance 
payments  of  the  premium  tax  credit, 
and  an  explanation  that  the  employer 
may  he  liable  for  the  i)ayment  assessed 
under  section  45)80(11)  of  the  Cleede.  In 
addition,  the  emjeloyer  may  recpiest 
information  regarding  whether  the 
employee's  income  is  above  or  below 
the  threshold  by  which  the  affordahilitv 
of  emi)lover-s])onsored  minimum 
essential  coverage  is  measured.  Finally, 
the  employer  may  have  access  to  other 
data  u.sed  to  determine  the  employee’s 
eligibility  to  the  extent  allowable  by 
law,  (!xce])t  the  information  de.scrihed  in 
paragraph  (h)  of  this  section.  We  seek 
comment  on  these  i)ro])o.sed  procedural 
rights. 

We  ])rojjose  in  paragraph  (h)  that 
neither  the  Exchange  nor  the  apjieals 
entity  may  make  available  to  an 
einjiloyer  any  tax  r(!turn  information 
with  respect  to  an  einjiloyee  in  relation 
to  his  or  her  eligibility  for  advance 
payments  of  the  premium  tax  credit  or 
cost  sharing  reductions.  We  seek 
comment  on  the  emjjloyers’  right  to 
review  data  and  information  u.sed  to 
make  the  emjrloyee’s  eligibility 
determination. 

In  paragraph  (i),  we  propose  the 
j)roces.s  and  standards  for  adjudication 
of  em|)loyer  appeals.  Sj)ecifically,  we 
proj)ose  that  the  ai)i)eal  mu.st  he 
reviewed  by  one  or  more  impartial 
officials  not  directly  involved  in  the 
employee  eligibility  determination 


im])licated  in  the  apj)eal,  and  that  the 
ap])eal  mu.st  include  considciration  of 
the  information  used  to  determine  the 
emjdoyee’s  eligibility  as  well  as  anv 
additional  relevant  evidence  provided 
by  the  employer  or  the  emplovee  during 
the  cour.se  of  the  apj)eal.  Additionally, 
we  propose  that  tlu!  appeal  he  reviewed 
f/e  novo.  We  seek  comment  on  this 
proposed  approach. 

In  ])aragraph  (j),  we  jjropo.se  the 
standards  for  emplover  ajjpeal 
decisions.  Specifically,  we  pro|)ose  that 
the  aj)])eal  decision  must  he  based 
exclusively  on  the  information  used  to 
determine  the  employee’s  eligibility  as 
well  as  any  relevant  evidence  provided 
by  the  emj)loyer  or  the  employee  during 
the  cour.se  of  the  aj)peal,  and  on  the 
standards  for  an  (iinployer  to  provide 
minimum  essential  coverage  that  meets 
both  affordability  and  minimum  value 
standards  through  an  employer- 
sjjonsored  plan  as  stated  in  4.‘i  CFR  part 
1. suhjjart  D.  Additionally,  we 
propose  that  the  appeal  decision  must 
state  the  decision,  including  a  plain 
language  de.scrij)tion  of  the  effect  of  the 
decision  on  the  employee’s  eligibility, 
and  mu.st  comply  with  the  reepurements 
of  (5  l.').')..'j4.‘i(a)(3)  through  (.“i).  We  seek 
comment  on  the  j)ro])osed  ap])roach. 

In  paragra])h  (k).  we  ])ropo.se  the 
reejuirements  for  the  content  and 
issuance  of  the  notice  of  the  emplover 
ajjpeal  decision.  We  propose  that  the 
appeals  entity  must  provide  written 
notice,  electronically  or  in  hard  copy,  of 
the  ap])eal  decision  within  90  days  of 
the  date  the  apj)eal  retjnest  is  received, 
as  administratively  feasible,  to  the 
employer,  employee,  and  the  Exchange. 
In  paragrajjh  (k)(1),  we  propose  the 
em])loyer’s  notice  mu.st  include  the 
appeal  decision  and  an  explanation  that 
the  appeal  decision  does  not  foreclose 
any  aj)peal  rights  the  em])loyer  may 
have  under  subtitle  F  of  the  Code.  In 
paragrajih  (k)(2),  we  ])ropo.se  the 
emj)loyee’.s  notice  must  include  the 
aj)j)eal  decision.  Lastly,  in  ])aragraph 
(k)(3),  we  projjo.se  the  ajrjjeals  entity 
must  provide  written  notice  of  the 
appeal  decision,  either  electronically  or 
in  hard  co])y,  to  the  Exchange.  We  seek 
comment  on  the  ])ropo.sed  content  of 
and  timelines  for  issuing  the  notice  of 
a])])eal  decision. 

In  paragra])h  (1).  we  propo.se  the 
reejuirements  for  imjjlementation  of  the 
a])])eal  decision.  We  |)ro]K)se  that,  after 
receijjt  of  tlu!  notice  under  j)aragra|)h 
(k)(3)  of  this  section,  if  the  aj)|)eal 
decision  affects  the  em])loyee’.s 
eligibility,  the  Exchange  mu.st  j)romj)tly 
redetermine  the  emj)loyee’.s  eligibility  in 
accordance  with  the  standards  sjiecified 
in  ??  l.'5.'j.3().'i.  We  are  considering,  and 
we  .solicit  comments  on,  two  alternative 


o])tions  regarding  whether  the  emjjloyee 
may  a[)|)eal  the  results  from  this 
redetermination.  Under  the  fir.st  o|)tion, 
the  emjjloyee  would  he  jjermitted  to 
ai)|)eal  a  change  in  eligihilitv  reflected 
in  the  redetermination  notice  generated 
after  an  emjdover  ajijieal.  However,  if 
the  emj)loyee  were  suh.secjuentlv 
determined  to  he  eligible  for  advance 
j)ayments  of  the  j)reminm  tax  credit  or 
cost-sharing  reductions  as  a  result  of 
such  an  aj)])eal,  the  emj)loyer  would  not 
he  able  to  again  a|)j)eal  that 
determination  to  the  Exchange.  We 
believe  that  this  ajjjjroach  would  jirotect 
the  interests  of  both  the  em})lovee, 
who.se  aj)i)eal  rights  are  determined  by 
section  141 1(0(1)  of  the  Affordable  (iare 
Act,  and  the  emj)loyer,  who.se  a|)|)eal 
rights  are  determined  hv  section 
1411(f)(2).  Although  the  emjdoyer 
would  not  have  the  ojjtion  to  a|)|)eal  to 
the  Exchange  a  .sec:ond  time,  this  woidd 
not  foreclo.sc!  any  ajrpeal  rights  still 
available  under  subtitle  F  of  the  Code. 

Under  the  second  oj)tlon,  the 
einjiloyee  would  not  he  j)ermitted  to 
a|)j)eal  a  change  in  eligibility  reflected 
in  the  redetermination  notice  generated 
after  an  em|)loyer  a])])eal.  Instead,  the 
emj)loyee  wonld  he  issued  a 
redetermination  notice  under  this 
section  which  would  not  he  a])j)ealahle 
under  §  l.'j.')..'5().'i(h)(l)(ii).  For  examjile,  if 
the  em|)loy(!r  were  able  to  establish 
during  the  a|)|)eal  that  it  does  ju'ovide 
coverage  that  is  both  affordable  and 
meets  minimum  value  standards,  the 
employee  would  he  rculetermined  as 
ineligible  for  advance  |)ayment.s  of  the 
jMemium  tax  credit  and  cost-sharing 
reductions.  I3ecau.se  the  redetermination 
would  he  the  result  of  au  emj)lover 
a|)j)eal  under  this  section,  the  emjjloyee 
wonld  not  have  the  a|)|)eal  rights 
associated  with  redetermination  notices, 
generally.  However,  under  this  oj)tion, 
the  emjjloyee’s  interests  would  he 
jjrotected  by  the  o})i)ortunity  to  submit 
information  to  support  his  or  her 
eligibility  determination  during  the 
em})loyer’.s  ajjjjeal.  Moreover,  if  the 
emidoyee’s  circumstances  were  to 
change  following  the  emj)loyer  ajjjjeal 
decision  and  redetermination  notice,  the 
emjjloyee  conld  submit  information  to 
the  Exchange  as  a  mid-y(!ar  update 
under  §  l.'j.').33()  and  any  resnlting 
redetermination  wonld  he  apjjealahle. 

Wh)  believe  that  either  of  tne.se  two 
ajjjjroaches  wonld  he  effective  in 
limiting  recurring  ajjjjeals  among  the 
emjjloyee  and  emjjloyer.  We  seek 
comment  (jn  jjaragrajjh  (1)  and, 
sjjecifically,  on  the  two  alternative 
(jjjtions  discu.ssed  ahcjve. 

In  jjaragrajjh  (m),  we  jjrojjose  that  the 
ajjjjeal  record  he  accessible  t(j  the 
employer  and  the  emjjloyee  in  a 
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convenient  format  and  at  a  convenient 
time  in  accordance  all  applicable  laws 
regarding  j)rivacy.  confidentiality, 
(li.sclosure,  and  |)er.sonally  identifiable 
information  and  the  probibition  on 
.sharing  confidential  employee 
information  in  paragraph  (h)  of  this 
section.  We  .seek  comment  on  jjaragraph 
(ni). 

35.  Functions  of  a  SHOP  (S  155.705) 

In  accordance  with  the  Scuaetarv's 
authority  in  section  1321(A)(1)(A)  of  the 
Affordable  Care  Act  to  establish 
.standards  related  to  reipiinmients  of  the 
Exchange  and  the  SHOP  Exchange,  we 
proj)o.s(!  standards  for  the  SHOP  to 
coordinate  with  the  functions  of  the 
individual  market  Exchange  for 
determining  eligibility  for  in.surance 
affordability  j)rograms.  In  paragra])h  (c) 
we  specify  that  the  .SHOP  will  provide 
data  to  the  individual  market  Exchange 
that  corresjjonds  to  the  service  area  in 
which  the  .SHOP  is  o})erating  related  to 
eligibility  and  enrollment  fora  (pialified 
emjjlovee.  that  is,  an  emjjlovee  who  is 
enrolled  in  a  QHP  through  the  SHOP  or 
is  eligible  to  enroll  in  coverage  through 
a  .SHOP  because  of  an  offer  of  coverage 
from  a  (pialifi(;d  employer.  We  j)roj)ose 
the.se  standards  to  ensun;  that  tin; 
Exchange;  can  use  .SHOP  data  for 
j)urj)o.ses  of  verifying  enrollment  in  an 
eligible  employer-sponsored  plan  and 
eligibility  for  (juali lying  coverage  in  an 
eligible  employer-sponsored  ])lan  as 
sj)ecified  in  §  i55.32()(d).  We  ex|)ect  that 
this  will  not  create  significant 
administrative;  hurelen  sine;e;  the;  .SHOP 
anel  ineliviehial  market  Exe:hange;  mav 
share  e:e)re  informatie)n  tee;hnole)gy 
svstems  anel  e)ther  supi)e)rting 
iune;tie)nality.  We  ne)te  that  like;  all 
information  e:e)lle;e:te;el  e)r  maintaineel  by 
the;  ineliviehial  market  Exe:hange  eir 
.SHOP,  this  informatiem  is  suhje;e:t  to  the 
privae;y  anel  .se;e:urity  stanelarels  of  45 
CFR  155.2()0.  We  se;ek  e:omment  em  the; 
feiasihility  eif  sharing  this  elata  anel  the 
u.sefulne;ss  of  this  elata  in  eletermining 
eligibility  feir  aelvanex;  jiayments  of  the; 
liremium  tax  cre;elit  anel  e:e)st-.sharing 
re;elue;tie)ns. 

3(i.  .SHOP  Emple)ye;r  anel  Em])loye;e; 
Eligibility  Aj)j)e;als  (§  155.740) 

We;  preijiei.se;  tei  amenel  suhpart  H  by 
aeleling  jireijiexseiel  §  155.740  tei  ele;fine;  the; 
stanelarels  for  .SHOP  e;mple)ye;r  anel 
empleiyeie  eligibility  ajipeals.  jnirsuant 
te)  emr  breiael  autboritv  to  e;.stablish 
stanelarels  feir  eijierating  .SHOP 
Exe:hange;s  unele;r  se;e;tie)n  1321(a)(1)(A) 
eif  the;  Affeirelable;  Care  Ae;t.  Althenigh  neit 
e;xj)re;ssly  re;e|uire;el  by  tbe;  Affeirelable 
('are;  Act,  we  believe  that  .SHOP 
eanple)ve;rs  anel  e;mple)ye;e;s  shemlel  have 
the  ejjipeirtunity  to  a])pe;al 


ele;terminatie)us  eif  ineligibilitv  te; 
particijiate  in  the;  SHOP. 

In  paragrajih  (a),  we  preipei.se  applying 
the  elefinitiems  in  §  155.20,  155.300, 

anel  §155.500  tei  this  se;e:tiem. 

In  paragrajih  (b).  we;  preijieise;  the; 
ge;ne;ral  ri;e)uire;me;nts  feir  e;stablishing  a 
.SHOP  a|)])e;als  pre)e;e;ss  feir  both 
e;mple)ye;r  anel  e;mple)ye;e;  e;ligibility. 

First,  in  jiaragrajih  (b)(1),  we;  preijiose; 
that  a  state,  e;stablishing  an  Exediange; 
jmrsuant  te;  §  155.100  must  preiviele;  an 
eligibility  apjieals  pre)e;e;ss  feir  the;  .SHOP. 
I3e;e:ause;  the  .SHOP  was  elesigneel  with 
flexibility  tei  me;e;t  the;  ineliviehial  ne;e;els 
eif  .states,  we;  anticipate;  that  eae;h  .SHOP 
will  be;  in  the;  heist  ]ieisitiein  tei  aeijuelie.ate; 
SHOP  eligibility  aiipeiaks.  The;  SHOP 
eligibility  stanelarels  alleiw  feir  a  state  to 
re;e]uire  aelelitiemal  ve;rifie;atiein  befeire; 
jireivieling  the;  ean]ileiye;r  eir  emjileivee; 
with  an  eligibility  ele;te;rminatiem.  We; 
]ireipeise  that,  where;  a  .state;  has  neit 
e;.stabli.she;el  an  Exe:hange;  pursuant  to 
§155.100,  HITS  will  preiviele  an 
eligibility  apjieials  preiexiss  for  the;  .SHOP. 
In  jiaragraph  (b)(2),  we;  jirei]ieise;  that 
.SHOP  aiijieials  e;ntitie;s  eximplv  with  the; 
re;e]uire;me;nt.s  .set  feirth  in  this  .se;e:tiein; 

§  155.505(e;)  threiugh  (g):  anel 
§  155.5 10(a)(1)-(2)  anel  (e:).  We;  .se;e;k 
e:eimme;nt  ein  the;.se;  ]ireivi.sieins. 

In  paragrajih  (e;),  w'e;  preipeise;  that  an 
enijileiyer  may  appe;al  a  neitiex;  eif  elenial 
eif  eligibility  uneler  §  1 55.71 5(e;),  eir  the; 
failure;  eif  the;  SHOP  tei  make;  an 
eligibility  elete;rminatieiu  in  a  timelv 
manner. 

In  paragraph  (el),  we;  |ireipei.se;  an 
e;m]ileive;e;  may  appe;al  a  neitiex;  eif  elemial 
eif  eligibility  uneler  §  155.715(0,  ui’ 
failure;  eif  the;  SHOP  to  make  an 
eligibility  ele;terminatiein  in  a  timely 
manner.  We  neite  that,  altheiugh  the; 
emjileiyer  has  the;  ojition  tei  jireiviele; 
information  eluring  an  emjilovee  ajipeial 
(as  state;el  beleiw  in  jiaragrajih  (g)  eif  this 
.se;e:tiein),  the;  empleiye;r  is  neit  reiejuireel  to 
}iartie:ipate  in  an  employeie’s  appeal  anel 
ne;e;el  neit  submit  aelelitiemal  information 
beyeinel  what  the;  e;m]ileiye;r  submitteel  at 
the  time;  of  applie.atiein. 

In  Jiaragraph  (e).  we;  propose  that  the 
.SflOP  preiviele  neitie.e  eif  the;  e;mpleiye;r  eir 
e;m|ileive;e;'s  right  tei  ajipeial  a 
eleterminatiein  eif  elenial  of  eligihility  in 
the;  writteai  neitiex;  eif  e;ligihility  jirovieleel 
imeleir  §  1 55.71 5(e;)  eir  (f).  We;  projiei.se;  in 
jiaragrajih  (e;)(1)  that  neitiex;  eif  this  right 
must  ineduele  the;  rea.sein  feir  the;  elenial 
eif  eiligibility  aleing  with  a  e.itatiein  to  the; 
ajijiliexdile  re;gulatiein.s.  In  jiaragrajih 
(e;)(2),  we;  jireijiei.se;  that  the;  neitiex;  must 
alsei  ineduele;  an  e;xjilanatiein  of  the 
jireiex;dure;  by  whie:h  the;  emjileiyer  eir  the; 
emjileiveie  may  re;ejue;.st  an  ajijieal  eif  the; 
elenial  eif  eligibility.  We  se;ek  eximment 
em  theise  jirovisieins. 


In  jiaragrajih  (f),  we;  jireijieise  the; 
stanelarels  threiugh  whie:h  a  SHOP  ajijieial 
may  be;  re;ejue;ste;el.  In  jiaragrajih  (f)(1), 
we  jireijieise;  the;  .SHOP  anel  ajijie;als 
entity  alleiw  an  emjileiyer  or  emjileiyee;  a 
90-elay  wineleiw  freim  the;  elate;  eif  tlie; 
neitiex;  eif  the;  elenial  eif  eiligibilitv  tei 
re;ejue;.st  an  ajijieal.  Beexiuse;  the; 
eligibility  ea  iteiria  feir  the;  .SHOP  are; 
minimal  anel  straightforwarel,  we;  believe; 
tliat  ‘to  eiays  tei  reejuesi  an  ajijieial 
jireivieieis  amjile;  time;  for  an  e;mjileiye;r  eir 
e;mjileiye;e;  tei  re;vie;w  the  eleteirminatiein, 
gather  any  evidenex;  that  he  eir  she  may 
want  exinsieleireel  in  the;  ajijie;al.  anel 
.submit  the;  ajijieal.  In  aelelitiein,  we; 
jireijieise;  in  (f)(1)(i)  that  emjiloyers  anel 
eanjileiyeieis  may  submit  their  ajijieal 
re;ejue;.st.s  tei  the  SHOP  or  eliree:tly  to  the 
.SflOP  ajijieials  e;ntity  e;stabli.she;el  by  the; 
Exchange.  In  (0(1)(ii),  we  jirojiei.se  that 
where  a  state  has  not  eistablisheel  an 
Exediange,  emjileiyers  anel  emjileiyeeis 
may  submit  ajijieial  reiejiieists  tei  HH.S.  We; 
.se;e;k  eximment  em  this  timeframe. 

In  jiaragrajih  (f)(2),  we;  jireijiei.se;  that 
the  SHOP  anel  ajijie;als  eaitity  aexx;jit 
ajijie;al  n;ejue;.st.s  maele;  by  te;le;jiheine;,  by 
mail,  in  jiersein  where;  available,  eir  via 
the;  Internet.  This  re;ejuire;me;nt  mirreirs 
the;  methoels  tei  re;ejue;.st  an  ajijieal  in  the; 
ineliviehial  market  as  jireivieleel  in 
§  155.520(a)(1).  We;  .se;e;k  eximment  ein 
the.se;  ajijie;al  riiejuest  meitheiels. 

In  jiaragrajih  (f)(3),  we  jirojieise  that 
the  .SHOP  anel  ajijieals  e;ntity  eximjily 
with  the  re;ejuire;me;nt.s  eif 
§  155.520(a)(2)-(3).  whie:h  .state;  that  the 
.SHOP  eir  ajijieals  entity  may  assist  the; 
e;mjileiye;r  eir  emjileiyee  with  the 
submi.ssiein  anel  jiroexissing  eif  the;  ajijieial 
reiejueist  anel  mu.st  not  limit  or  interfere 
with  an  emjileiyer  eir  emjileiyeie's  right  to 
reejueist  an  ajijieial.  The.se;  jirovisieins 
ensure  the  aexxi.ssibility  of  the  jiroexiss 
anel  jireihibit  ajijieals  entitieis  from 
elissuaeling  an  emjileiyer  eir  eanjileiyeie; 
who  wishes  to  jiursue  the  ajipeal  rights 
Jireivieleel  uneler  this  seeitiein.  We;  .se;e;k 
eximment  em  theise  jireivi.sions. 

In  jiaragrajih  (f)(4),  we  jireijiose  that 
the;  .SHOP  anel  ajijieials  entity  mu.st 
e.einsieler  an  ajijieal  reiejuest  valiel  if  it  is 
submitteiel  within  the;  00-elay  timeframe 
ele;.se:ribe;el  in  jiaragrajih  (fl(1)  of  this 
.se;e;tion.  We;  jireijiei.se  theise  reiejuirements 
so  that  an  ajijieials  eintity  may  elismi.ss 
ajijieial  reiejueists  that  elei  not  meieit  theise 
baseline  stanelarels.  We  seek  ceimmeint 
ein  this  jireivision. 

We  jireijieise  in  jiaragrajih  (g)(1)  that 
ujiein  reexiijit  eif  a  valiel  ajijieial  reiejiiest, 
the  ajijieials  eintity  must  seinel  timely 
aeikneiwleelgement  to  the;  emjileiyer,  or 
the  e;mjileive;r  anel  eimjileiye;e;  if  an 
eanjiloyeie  is  ajijie;aling,  of  the  reexiijit  of 
the;  ajijie;al  re;ejue;.st,  inchieling  an 
eixjilanation  of  the;  ajijieals  jiroexi.ss  as 
well  as  in.structieins  for  submitting 
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infonnation.  In  paragraph  (i)(2),  wo 
pro])oso  lliat  the  ap|)oals  entity  must 
provide  timely  notice  ol  a  dismis.sal  to 


additional  evidence  for  consideration  by 
the  apjieals  entity.  In  the  case  of  an 

ai) i)eal  hy  an  employee,  the  employer 
may  he  able  to  take  action  to  facilitate 
the  employee’s  eligibility  for  covtnage 
through  the  SHOP;  accordingly,  we 
])roi)ose  to  recjuire  that  employers  he 
notified  of  employee  appeals  so  that 
(!m])loyers  may  as.sess  whether  action  on 
their  part  would  he  helpful.  However, 
we  note  that  the  emjjloyer  is  not 
re(piired  to  i)articij)ate  in  the  employee's 
appeal  and  need  not  submit  additional 
information  for  an  employee’s  ajjjjeal 
luivond  what  the  em])loyer  submitted  at 
the  time  of  application.  In  paragrajdi 
(g)(2),  we  j)ropo.se  that  the  appends 
entity  must  ))romptly  notify  the  SHOP 
of  the  appeal,  if  the  appeal  request  was 
not  initially  made  to  the  SHOP.  In 
paragraph  (g)(3),  we  j)ropo.se  to  recpiire 
that  the  a])peal.s  entity  must  promptly 
and  without  undue  delay,  notify  tlie 
einjiloyer  or  employee  in  writing  upon 
receipt  of  an  invalid  a|)peal  recjuest,  .so 
that  the  employer  or  emjjlovee  may 
have  an  opportunity  to  cure  the  defect, 
and  the  appeals  entity  mu.st  treat  as 
valid  an  amended  aijjjeal  recpiest 
meeting  all  apj)licahle  recpiirements.  We 
.seek  comment  on  the.se  provisions. 

In  paragraph  (h),  we  propo.se  that 
upon  receipt  of  a  valid  a])peal  request  or 
the  notice  described  in  paragraph  (g)(2) 
of  the  same  section,  the  SHOP  must 
promptly  transmit  via  secure  electronic 
interface  to  the  ajjpeals  entity  the  appeal 
recpiest  and  the  eligibility  record  of  the 
employer  or  employee  that  is  appealing, 
and  the  appeals  entity  mu.st  also 
promptly  confirm  receipt  of  the  records 
transferred  hy  the  SHOP.  We  did  not 
projjose  sjjecified  timelines  for 
"promptly”  within  this  section  and  seek 
comment  on  the  timelines  standard  in 
paragraph  (h). 

In  jjaragraph  (i),  we  propose  the 
standards  for  the  dismis.sal  of  an  ap})eal 
nKpiest.  In  paragrajdi  (i)(l)(i),  we 
j5ropo.se  that  the  a}5j5eal.s  entity  must 
dismiss  an  ajDpeal  if  the  emj5loyer  or 
emi)loyee  that  is  a|5]5ealing,  or  the 
em])loyer  or  em]5loyee’.s  authorized 
re]5resentative.  withdraws  the  request  in 
writing,  either  electronically  or  in  hard 
co]5y.  In  ])aragraj)h  (i)(1)(ii),  we  ]5roj)o.se 
that  the  aj)j)eal.s  entity  mu.st  dismiss  an 
a]5])eat  if  the  recjue.st  does  not  meet  the 
standards  for  a  valid  aj5])eal  outlined  in 
j)aragra|)h  (f)(4).  We  note  that  ])aragra))h 
(f)(4)  is  only  intended  to  exclude;  tho.se 

aj) j)eal  reejuests  which  fail  to  meet 
timeliness  .standards  or  are  clearly 
reejuesting  an  a|)])eal  for  something 
unrelated  to  SHOP  eligibility 
determinations.  This  j5rovision  is  not 
intended  to  exclude  a])j5eal  reque.st.s  that 
may  have  other  minor  deficiencies  or 
are  submitted  without  com|)lete 


the  em])loyer  or  em])loyee  that  is 
a])])ealing,  including  the  rea.son  for  the 
dismis.sal,  and  must  notify  the  SHOP  of 
the  di.smissal.  Finally,  in  ])aragraj)h 
(i)(3),  we  ])ro])o.se  that  the  a|)])eal.s  (aitity 
may  vacate  a  dismis.sal  if  the  em|)loyer 
or  em])loyee  demonstrat(;.s  good  cause  to 
overturn  the  dismissal  in  writing  within 
30  days  of  the  date  of  the  iiotice  of 
dismis.sal.  We  seek  comment  on  the.se 
]5rovisions  and  timeframes. 

In  |)aragraj)h  (j),  we  ])roj)o.se  the 
|)rocedural  rights  of  a  SHOP  aj5j)ellant: 
s|5ec:ifically,  we  |)ro])o.se  that  the 
em|)loyer,  or  the  (;m|5loyer  and 
emj)loyee  if  an  em])loyee  is  a}5j)ealing, 
must  have  the  oj5j)ortunitv  to  submit 
relevant  evidence  for  review  of  the 
eligibility  determination  hy  the  ap|)eal.s 
entity  as  |5art  of  a  desk  review.  We 
antici])ate  that  eligibility  for  SHOP 
])artici])ation  can  he  |)roven  through 
documentary  evidence.  The  j)ro])osed 
ap])roach  differs  from  the  individual 
market  because  of  the  less  com|5lex 
nature  of  the  SflOP  eligihilitv  criteria. 
We  seek  comnient  on  this  a])|)roach. 

In  ])aragra|)h  (k),  we  ])ro|)ose  the 
reejuirements  for  adjudicating  a  SHOP 
a})])(;al.  In  j)aragra])h  (k)(l),  we  state  that 
the  a])])eal  must  com])ly  with  the 
reejuirements  j)roj)o.sed  in  ^  l.'5.'5..'5.55(i)(l) 
and  (3),  which  slate;  that  an  aj)j)e;al  must 
he;  re;vie;we;d  by  an  imj)€n'tial  e)fficial  whe; 
has  ne)t  l)e;(;n  elir(;e:tly  inve)lve;el  in  the 
eligibility  el(;termination  .sid)je;e:t  te;  the 
aj)j)e;al,  anel  that  aj)j5e;als  must  he; 
re;vie;we;el  r/e;  novo.  In  j)aragraj)h  (k)(2). 
we  j)roj;e).se  that  the;  informatie)n 
con.siele;re;el  in  the;  aj)j5e;al  include  the 
information  useel  to  elete;rmine  the 
e;mj)le)yer  or  emj5le)y(;e’s  eligibility  as 
well  as  any  aelditie)nal  relevant  evidene;e 
submitted  during  the  aj5j)eal  by  the 
employer  or  emj)loyee.  We  intend  this 
j)re)visie)n  to  allow  emple)ye;r.s  and 
emj5loyees  to  submit  evidenex;  in 
siq5j5e)rt  of  their  e)wn  aj)j5eal  as  well  as 
alle)wing  an  emj)le5yer  te)  submit 
eviele;ne:e  eluring  an  emple)ye;e;’s  aj5j)e;al. 
We;  se;ek  comment  on  the.se  provisions. 

In  j)aragraj5h  (1).  we;  j)re)j)e).se  .SHOP 
aj5j)e;al  ele;e:ision  stanelarels.  In  j5aragraj)h 
(1)(1),  we;  j5i'e)j)e)se;  that  the;  aj5j5e;al 
ele;e:isie)n  must  he;  haseel  .solely  een  the 
evielence;  refere;ne:eel  in  j5aragraj)h  (k)(2) 
e)f  this  se;e:tion,  anel  the;  e;ligil)ility 
e;rite;ria  e;.stahlished  in  §  1.'i.'5.71()(h)  eer 
(e),  as  aj5j)lie:ahle.  In  j)aragraj)h  (1)(2),  we 
J5re5j5e).se  that  the  aj)j)e;al  de;e:i.sie)n  mu.st 
e:e)mj)ly  with  the  re;qui remen ts  of 
§§  l.'5.')..'54.‘5(a)(2)  thre)ugh  (.'5),  which  state 
that  a  ele;ci.sion  must  he;  exj)laine;d 
edearly  anel  in  j)lain  language,  and  must 
summarize  the  facts  relevant  to  the 
aj)pe;al,  iele;ntify  the  le;gal  basis  for  the 


ele;e;i.sie)n,  and  j)re)viele  the;  eff(;e;tive  elate 
for  the;  eie;e;ision.  'fhese  re;qiurements  are; 
haseel  on  exemmon  fair  hearing 
.stanelarels,  and  we;  intenel  (;ach  j)ie;ex;  to 
assist  the;  e;mj)loye;r  eer  en5j)le)y(;e  in 
unelerstanding  he)w  the;  rules  of 
eligibility  anel  the  fae:ts  e)f  the;  exise  re;.sult 
in  the  aj)j)e;al  ele;e:isie)n.  Finally,  in 
j)aragraj5h  (1)(3),  we  j)roj)ose  that  .SHOP 
aj5j)eal  ele;e;i.sions  he  e;ffe;e;tive  r(;troae;tive; 
le)  the;  elate;  the  inex)rre;ct  eligibility 
elete;rminatie)n  was  maele.  if  the  eleension 
finels  the  (;mj5loye;r  e)r  e;mj)le)yee  eligible, 
e)r  effective;  as  e)f  the;  elate;  of  the  notice 
of  the  aj5j)eal  decisie)n,  if  eligibility  is 
elenied.  We  seek  ex)mment  e)n  these 
j5re)vision.s  j)ertaining  to  the  aj)jje;al 
elecision. 

In  j)aragraj)h  (m),  we  j5rope).se 
reqnire;ments  f(5r  issuing  notiex;  of  the; 
.SHOP  apj5i;als  elecision.  W^e  j5roj)e)se 
that  the  aj)j5t;als  entity  i.ssue  written 
notiex;,  elee:tronie:ally  or  in  harel  ce)j)y 
within  90  elays  of  the  r(;ex;ij)t  e)f  the 
aj)j5t;al  re;que;.st  to  the  e;mj)loyt;r,  or  to  the 
emj5le)ye;r  and  emj)love;e  if  an  emj)le)ve;e 
is  aj5j)e;aling,  anel  to  the  .SHOP.  The; 
notiex;  must  incluele  the  ex)ntent.s  e)f  the; 
ele;e:isie)n  ele;se:rihe;el  in  j)aragraj)h  (1). 
Aelministrative  aj)j5(;al  j)roex;s.se;s  within 
j)ul)lie;  j)re)grams  alle)w  a  hroael  nmge;  of 
lin5e;frame;s  (leer  e;xamj)le;,  30-3(i.'5  elays) 
for  submitting  aj)j)e;al  re;que;.st.s  :mel 
aeljnelie:ating  ele;e:isie)ns.  We  :mtie:ij5ate 
that  90  elays  for  re;.se)lution  will  he; 
sidficient  given  the  limiteel  e:riteri:i 
inve)lveel  in  .SHOP  eligibility 
ele;te;rminations.  We;  .se;ek  ex)mme;nt  e)n 
tlu;.se;  j)rovisie)ns  anel  timeframe;.s. 

In  j)aragraph  (n),  we  j5re)j5e).se  that  the; 
.SHOP  mu.st  j)re)mj)tlv  imj)lenu;nt  the 
aj5peal  eU;e:ision  uj)on  reex;iving  notiex; 
under  j5aragraj)h  (m)  of  this  se;e:tion.  We; 
elid  not  incluele  a  sj)e;e;ific  timelin(;.ss 
reejuireanent  fe)r  imj)le;me;ntatie)n  e5f  the 
elecision  in  orde;r  to  proviele  flexibility 
fe)r  .SHOPs.  whiedi  may  vary  in  their 
e;aj5acitv  fe)r  turnarounel  times.  We;  .se;e;k 
ex5mme;nt  on  this  jerovision. 

In  j5aragraj)h  (e)),  we;  j5re)j)o.se;  that, 
snhje;ct  te)  the;  re;ejuire;me;nts  in  1. '5. .“SO, 
the;  apj)e;al  re;ex)rel  must  he;  meiele; 
acce;.ssihle;  to  the;  e;mj)loye;r,  or  to  the; 
emj)le)ye;r  anel  e;mj)loye;e;  if  an  e;mj)le)ye;e; 
is  aj)j)e;aling,  in  a  exenvenient  fe)rmat  anel 
fit  a  ex)nve;nie;nt  time.  We;  antie:ij)ate  that 
manv  e;mj)le)ye;rs  anel  e;mj)le)ye;e;s  will  he; 
iihle  te)  aexx;.s.s  their  aj5j)e;al  re;ex)rel.s 
e;le;e:tre)nically  through  the;  SHOP.  We; 
se;e;k  ex)mme;nt  eni  the;.se;  j)re)visie)n.s. 

IV.  Medicaid  Premiums  and  Host 
Sharing 

A.  background 

.Se;e;tion  1910  of  the;  Ae:t  ele;se:ril)t;.s 
long-staneling  re;qiureme;nts  for  exest 
.sharing,  which  aj)j)ly  hreeaelly  to  all 
inelivieluals  who  are  not  sj)e;cifically 
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exempted.  Such  cost  sharing  is  limitcul 
to  “nominal”  amonnts.  .Section  1910  ol 
the  Act  also  establishes  authority  lor 
states  to  imjKKse  premiums  on  specific 
groups  of  heneficiaries  with  family 
income  above  I.'IO  percent  of  the  federal 
poverty  level  (KPl,).  The  Dcdicit 
Reduction  Act  of  2()()r)  (IIRA) 
established  a  new  section  lOlOA  of  the 
Act.  which  gives  states  additional 
llexihility,  allowing  for  alternative 
premimns  and  cost  sharing,  beyond 
what  is  allowed  nnd(;r  s(!ction  1910  of 
the  Act.  for  somewhat  higher  income 
beneficiaries.  .Such  alternative  cost 
sharing  mav  he  targeted  to  specific 
groups  of  beneficiaries  and  payment 
may  he  required  as  a  condition  of 
providing  services.  Alternative 
premiums  and  cost  sharing  imposed 
under  .section  1910A  of  the  Act,  cannot 
exceed  five  percent  of  family  income. 

The  current  regulations  for  Medicaid 
jmiiniums  and  cost  sharing  are  at  42 
CFR  447. .'>0  through  447.82.  The  first  11 
provisions  apply  primarilv  to  i)remiums 
and  cost  sharing  estahlislnul  under  the 
authority  of  .s(K;tion  1919  of  the  Act. 
while  the  remaining  j)rovisions  a])i)lv 
j)rimarily  to  the  authority  established  by 
section  191(iAofthe  Act.  However, 

.some  j)rovisions  aj)j)ly  to  all  ))remiums 
and  cost  sharing  regardless  of  the 
.statutory  authority,  leading  to  confusion 
about  what  is  permitted  for  individuals 
at  various  income  limits.  The  proposed 
regulations  make  it  clear  what  cost 
sharing  is  allowed  for  individuals  with 
income  under  100  jierccmt  of  the  FPL 
and  what  fhixihilities  exist  for  imposing 
premiums  and  cost  sharing  on 
individuals  with  higher  income.  This 
proposed  ride  would  eliminate 
redundant  jirovisions  and  create 
consistency  between  the  two  statutory 
authorities  where  appropriate  and 
consi.stent  with  the  law.  To  that  effect, 
we  propo.se  to  delete  in  its  entirety  the 
current  Medicaid  premiums  and  cost 
sharing  rules  at  §447..')0  through 
§447.82  and  to  replace  them  with  new 
§447..')0  through  §447..'S7.  .Sections 
447. .'58  through  447.82  will  he  reserved. 

While!  this  streamlined  and  simplified 
approach  geiuirally  retains  current 
o|)tions  and  limitations  consistent  with 
the  statute,  we  are  proposing  some 
changes  to  increiase  state  flexihilitv.  For 
example,  we  projio.se  to  update  the! 
maximum  nominal  exist  .sharing 
amenmts.  preiviele  nenv  ne!xihility  to 
impei.se  higheir  exist  sharing  for  nein- 
preiferreiel  elrugs  anel  for  nein-eme!rgene:y 
use  of  the  FD.  e:hange  the  exeimjitiein  feir 
Inelians  tei  ensure  that  theise  ]ireite!e:tieins 
are  imjilementeel  effee:tively,  anel  moelify 
the  puhlie;  neitiex:  preivisieins.  We  seek 
eximment  on  any  element  of  the 
preipeiseel  rule,  which  aims  tei 


signifiexmtly  .streamline  anel  expanel 
llexihility  reigareling  premiums  anel  exist 
sharing. 

/L  l^rovisions  oj  Propost^d  Ihda 

1.  Deifinitieins  (§447..')!) 

At  §447. .'ll.  we  jirei]ie).se!  tei  aelel  a 
elefinitiein  feir  preimiums,  whie:h 
inedneleis  einrollment  feies  anel  either 
similar  e;harge!s.  We  alsei  |ireipeise  tei  aelel 
a  elefinitiein  feir  e:eist  sharing  to 
eneximpass  ele!elne:tilile!s,  exijiayments. 
exiinsuranex!.  anel  eitheir  similar  e.hargeis. 
Heuianse  eae:h  of  the.se  e:harge!,s  weinlel 
neiw  he  ine;lneleel  within  exi.sl  sharing, 
we  have  remeiveel  seiparate  reuiuirements 
relateel  tei  eleeluedihleis.  exipayments,  anel 
exiinsnranex!;  all  exi.st  sharing  weinlel  he 
suhje!e;t  tei  a  single  seit  eif  parameters  as 
eliseais.seel  lieleiw.  We  aksei  projieise  new 
elefinitieins  siieeafie:  tei  the  preimiums  anel 
exi.st  sharing  rules,  feir  preiferreiel  elrugs, 
emergeneiy  anel  nein-einuirgemew  serviexis. 
as  well  as  alternative!  nein-emerge!ne:y 
se!rviex!  ]ireiviele!r,  sinex!  the:  exist  sharing 
ruleis  vary  feir  theise  items  anel  serviexis. 
We  are  exinsielering  aeleling  eleifinitieins 
of  "inpatient  stay”  anil  “outpatient 
servie.es”  for  purpeisi:s  of  exist  sharing  to 
take  into  aixxiunt  situations  where  an 
ineliviilnal  might  return  to  an  inpatient 
institution  after  a  lined  perieiel  when  the: 
redurn  is  for  treatment  of  a  exinilition 
that  was  present  in  the:  initial  perieiel. 

We:  seiliedt  eximments  as  to  the  utility  of 
suedi  a  elefinitiein.  Finally  we  iiropose  a 
technie.al  exirreedion  to  the  Inelian 
elefinitiein  to  exirreed  the  edtation  to  2.1 
II..S.C.  KiO.'L 

2.  IJpelate  to  Maximum  Nominal  (xi.st 
.Sharing  (§447. .12) 

Dneler  the  authority  granteel  uneler 
sections  191(i(a)(;i)  anel  (li)(3)  of  the  Ae:t 
for  the  .Seeaiitarv  to  ilefine  nominal  exist 
sharing,  at  §447.12(li)  we  ]irei]iei.se  to 
revi.se  the  maximum  amount  of  nominal 
exi.st  sharing  for  ontjiatient  .serviexjs, 
which  may  he  imposeil  on  beneficiaries 
with  ineximes  below  100  perexint  of  the 
FPL.  Currently,  maximum  allowahle 
exi.st  sharing  is  tieel  to  what  the  agency 
]iavs  for  the  .se!rvie:e.  This  e:an  he 
exinfusing  anel  linrelen.some  for  .states, 
preivielers,  anel  heinefiedaries.  f’eir 
example,  for  fi.sixil  year  2013,  states  mav 
ediarge  u]i  to  .Si. 30  for  onljiatiemt 
serviexis,  if  the  agency  p.iys  $10.01  to 
$21.  anel  iqi  to  S3. 90  if  the  ageniiy  pavs 
more  than  SIO. 

To  simjilify  the  rules,  we  pro]ieise!  to 
remove  the  .state  jiayment  as  the  basis 
for  the  exist  sharing  e;harge  anel  replaeie 
it  with  a  fiat  .S4  maximum  allowalile 
ediarge  for  outjiatient  serviexis.  The  .$4 
maximum  for  outpatient  .services  is 
comparalile  to  the  amount,  states  mav 
ediarge  uneler  exirrent  rules  (S3. 90)  for 


serviexis  for  wliiedi  the  state  pavs  more 
than  .$10.  Beexiuse  the  majoritv  of  state 
.serviexis  are  reimhurseil  at  niiiri:  than 
.$10,  we  lielieve  a  flat  .$4  exist  sharing 
niaximum  is  reasonalile.  We:  .seek 
eximment  on  this  amount  as  well  as  the: 
preqio.seel  appreiaidi  in  general,  inedneling 
the  iniiiact  on  indiviiluals  with 
significant  .serviexi  neeiels,  suedi  as  those 
with  elisahilities  who  are:  resieling  in  the: 
eximmunity. 

At  § 447.12(h)(3).  we:  propose:  that  the 
maximum  exist  sharing  e.stalilisheil  hv 
the:  age:ne:y  sheinlil  not  he:  eiepial  to  or 
exexieel  the:  amount  the  agene:y  jiays  for 
the:  serviex:.  In  aixxirilanix:  with  the 
.statute,  we  also  ]iropeise  that  the.se 
jireipeiseel  nominal  amounts  continne  to 
lie  upelateel;  however,  sinex:  we:  are: 
jiroposing  to  ine:rease:  the:  nominal 
amounts,  effeedive:  in  fi.scal  year  2014, 
we  iireijiose:  to  freeze  the  ne:xt  (d^I— 1) 
ine:ri:ase:  until  Oedoher  2011.  This 
ine:re:a.se  is  also  applieel  to  the  nominal 
amounts  for  elrugs  anel  non-emergency 
use  of  the:  e:nierge:ne:y  elejiartment  in 
§447.13  anel  §447.14,  re:s]ii:edivelv. 

Current  rules  jiermit  cost  sharing  for 
institutional  care,  uji  to  10  perexint  of 
the  exist  for  the:  first  elay  of  exire,  for 
ineliviiluals  with  ineximes  liiilow  100 
perexint  of  the  FPL.  We  are:  not 
]ireiposing  a  idiange:  hut  are:  exinsielering 
alternatives  for  the:  niaxininm  allowahie: 
exi.st  sharing  relateel  to  an  iiijiatient  stay 
heexui.se  this  is  a  relatively  high  exist  for 
very  low  income  jieojile  anel  not  a 
.serviex:  that  exinsumers  have  the  ability 
to  aveiiil  or  jirevent.  Options  uneler 
exinsieleration  ineduele  the  .$4  maximum 
ap}ilieil  to  out]iatient  serviexis,  $10.  eir 
$100,  wliiedi  weiidel  einexinqiass  the: 
majority  eif  heispital  exist  sharing 
exirrently  in  e:ffc:ed.  If  we  were:  tei  revise 
the  maximum  alleiwahle:  cost  sharing  feir 
an  inpatient  stay,  we  are:  exinsielering  a 
transition  pe:rioel,  for  eixamjile,  through 
Oedolieir  1, 2011,  to  permit  stateis  time  tei 
make  aeljustments  to  their  exi.st  sharing 
anel  payment  rate  sedieidides.  We:  seiek 
eximment  ein  the:  best  ajijireiach  tei  exist 
sharing  for  an  in|iatient  steiy  for  very 
leiw-inceime  inelivieluals. 

Beyeinel  the:  elifferentiatiein  hetweien 
inpatieint  anel  outpatieint  e:aie  feir 
purjio.ses  eif  eistahlishing  nominal  levels 
eif  jiermissihle:  exist  sharing,  we  are:  alsei 
exinsielering  a  .sejiarate  elistinedion  for 
neiminal  leveds  of  exi.st  sharing  feir 
eximmunitv-ha.seel  leing-te:rm  seirviexis 
anel  siqipeirts.  Community-haseel  leing- 
term  seirviexis  anel  suppeiids  may  ineduele: 
.serviexis  suedi  as  jierseinal  e:are,  heime 
health,  anel  reihahilitative:  .serviexis  that 
are  furnisheiel  eiver  an  exteneleel  perioel 
eif  time:  pursuant  to  a  ceieirelinateel  ]ilan 
eif  e;are.  The  elelivery  eif  the.se  .serviexis 
eliffers  from  eitheir  outpatient  services 
that  are  furnisheiel  in  finite:  ine:re:ment.s. 
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As  a  result,  we  are  considering  whether 
it  may  he  more  aj)i)roj)riate  to  define 
nominal  cost  sharing  dilTerentlv  lor 
commnnity-hased  long-term  services 
and  snpj)orts,  or  perha|)s  to  refine  the 
tr(!atment  of  nominal  c:ost  sharing 
generally  for  a  continuous  coordinated 
course  of  care.  We  s(H!k  comment  on 
these  apjjroaches,  inchuling  how  we 
would  define  long-tia  in  .services  and 
sn])ports  ami  the  unit  of  .service  for 
which  separate  c.o.st  sharing  could  he 
charged.  As  states  excncisc;  tlnnr  oi)tions 
with  re.s])ect  to  cost  sharing,  they  should 
continue  to  he  aware  of  their 
indejKMident  obligations  under  the 
Americans  with  Disabilities  Act  and  the 
Supreme  Court’s  Olmstmd  decision. 

.3.  Higher  Co.st  Sharing  Permitted  for 
Individuals  With  Incomes  Above  100 
Percent  of  the  FPL  (§447.52) 

Proposed  §447.52  consolidates  the 
nuiuirements  for  co.st  sharing 
established  under  .sections  1910  and 
1910 A  of  the  Act.  Under  the  statute, 
states  may  impose  co.st  sharing  at  higher 
than  nominal  levels  for  nonexempt 
individuals  with  incomes  at  or  above 
100  percent  of  the  FPL.  Section  1910A 
provides  that  .states  may  establish  co.st 
sharing  for  nonexemj)t  services,  other 
than  drugs  and  FD  services,  up  to  10 
p(!rcent  of  the  co.st  paid  by  the  state  for 
such  services,  for  individuals  with 
incomes  between  100  and  150  percent 
of  the  FPL.  'rids  option  is  described  in 
the  newly  projjosed  §447.52;  co.st 
.sharing  for  drugs  and  emergency 
department  servicxis  are  .se])arat(!ly 
aildressed.  At  §  447.52(c),  we  clarify  that 
states  may  target  cost  sharing  for 
individuals  with  family  income  above 
100  percent  of  the  FPL.  meaning  they 
may  have  differential  co.st  sharing  levels 
for  different  groups  of  individuals.  We 
seek  comment  on  whether  the 
regulations  should  s])ecifically  address 
the  types  of  targeting  that  would  he 
allowed.  kee])ing  in  mind  that  such 
targeting  must  he  based  on  reasonable 
categories  of  beneficiaries,  such  as  a 
S|)(u;ific  inc:ome  group  or  ])opulation.  In 
addition,  we  seek  comment  on  state 
methodologies  or  administrative 
processes  that  would  make  such 
targeting  easier  to  iinjilement. 

4.  Host  Sharing  for  Drugs  (§447.53) 

At  §447.53,  we  ])roj)o.se  to  e.stahlish  a 
single  provision  specific  to  co.st  sharing 
for  drugs  .so  that  the  policies  related  to 
drugs  can  he  clearly  referenced. 

Iluilding  on  current  ])olicy  allowetl  hv 
.statute,  propo.sed  §447.53  would 
sjjecifically  authorize  states  to  establish 
difhirential  co.st  sharing  for  preierred 
and  non-preferred  drugs,  limited  to  the 
maximum  amounts  jiroposed  at 


§447.53(1)).  'Fids  cost  sharing  flexibility 
a])plie.s  to  individuals  at  all  income 
levels. 

Section  191()A(c)  of  the  Act  limits 
co.st  sharing  for  preferred  drugs  to 
nominal  amounts  (at  all  income  levels). 
Section  191(iA(c:)  also  limits  co.st 
sharing  for  non-])referred  drugs  to 
nominal  amounts,  for  individuals  with 
family  income  at  or  below  150  percent 
of  the  FPL  and  individuals  who  are 
otherwise  exem])t  from  cost  sharing.  'Fo 
l)rovide  additional  flexibility  to  states, 
and  to  further  encourage  the  use  of 
preferred  drugs,  we  are  proposing  to 
define  nominal  for  this  purpo.se  so  as  to 
allow  co.st  sharing  of  up  to  S8  for  non- 
j)referred  drugs  for  individuals  with 
income  equal  to  or  less  than  150  percent 
of  the  FPL  or  who  are  otherwise  exempt 
from  cost  sharing.  States  will  have  the 
flexibility  to  apply  differential  co.st 
sharing  for  preferred  and  non-])referre(l 
drugs  in  whatever  manner  they  consider 
most  effective.  For  example,  a  state  mav 
tdiarge  S2  for  preferred  and  $0  for  non¬ 
preferred  drugs  or  $0  for  preferred  and 
.$8  for  non-])reierred  drugs. 

For  individuals  with  familv  income 
above  150  ])ercent  of  the  FPL,  per 
section  It)lOA(c)  of  the  Act,  co.st  sharing 
for  non-j)referred  drugs  may  not  exc:eed 
20  j)ercent  of  the  co.st  the  agency  j)ay.s 
for  the  drug. 

At  §  447.53(a),  we  clarifv  our  existing 
])olicy  that  all  di  ngs  will  he  considered 
preferred  drugs  if  so  identified  or  if  the 
agency  does  not  differentiate  between 
preferred  and  non-preferred  drugs. 

5.  Cost  Sharing  for  Emergency 
Department  Services  (§447.54) 

At  §  447. .54,  we  propose  a  new 
regulatory  jirovision  s])ecific  to  non¬ 
emergency  services  furnished  in  a 
hospital  emergency  dejiartment  (ED). 
Sections  1910(a)(3)  and  1910(1))(3)  of  the 
Act  allow  .states  to  e.stahlish  co.st  sharing 
for  non-emergency  use  of  the  ED  of  up 
to  twice  the  nominal  amount  for 
outpatient  services  with  a  waiver.  In 
addition,  section  1910A(e)(2)(A)  of  the 
Act  allows  states  to  establish  targeted 
co.st  sharing  for  individuals  with  family 
income  above  100  and  at  or  below  150 
percent  of  the  FPL  in  an  amount  not  to 
exceed  twice  the  nominal  amount  for 
such  services.  In  order  to  make  it  easier 
for  states  to  utilize  existing  flexibilities 
to  reduce  non-emergency  use  of  the  ED, 
at  §  447.54(a)  we  propo.se  to  allow  co.st 
sharing  of  up  to  $8  for  non-emergency 
use  of  the  ED  no  waiver  will  he 
reijuired.  We  seek  comment  on  this 
approach,  which  can  complement  a 
range  of  other  strategies  available  to 
states  to  reduce  nonemergencv  use  of 
the  ED.  For  individuals  with  family 
income  above  150  ])ercent  of  the  FPL, 


L 


per  section  191()A(e)  of  the  Act,  there  is 
no  limit  on  the  co.st  sharing  that  mav  be 
imj)osed  for  non-emergencv  u.se  of  the 
ED. 

If  an  emergency  condition  does  not 
exist,  §  447.54(d)  includes  the 
re(juirement.s  for  hospital  .screening  and 
referral  current  Iv  codified  at 
§  447.8()(b)(2),  to  ensure  that 
beneficiaries  have  appropriate  access  to 
other  sources  of  care,  before  cost  sharing 
is  imposed.  Hospitals  must  a.s.sess  the 
individual  clinically,  identify  an 
acce.ssihle  and  available  alternative 
j)rovider  with  lesser  co.st  sharing,  and 
establish  a  referral  to  coordinate 
scheduling.  Examples  of  accessible 
alternative  ])ro\'ider.s  are  those  that  are 
located  within  close  proximity, 
acf;es.sihle  via  public  transportation, 
open  extended  hours,  and  able  to  serve 
individuals  with  LEP  and  disabilities. 
(Note  that  for  exem])t  populations,  there 
mu.st  be  access  to  an  alternative 
provider  with  no  co.st  sharing).  F'or  any 
individual  who  presents  with  an 
emergency  medical  condition,  the 
hospital  mu.st  provide  stabilizing 
treatment  per  the  Emergency  Medical 
'Freatment  and  Active  Labor  Act 
(EM'FALA),  as  codified  at  §489.24.  An 
emergency  medical  condition  is 
currently  defined  at  §438.114  as  having 
“acute  .symj)tom.s  of  sufficient  .severity 
(including  severe  pain)  that  a  ])rudent 
lay|)er.son,  who  posses.ses  an  average 
knowledge  of  health  and  medicine, 
could  reasonably  exj)ect  the  absence  of 
immediate  medical  attention”  to 
seriously  jeo})ardize  or  im])air  the 
individual’s  health.  The  EMTALA 
.screening  recjuirements  combined  with 
the  prudent  layperson  standard  for  an 
emergency  medical  condition  make  it 
difficult  to  determine  a  service  as  non¬ 
emergency  just  based  on  CP'F  code. 
Chest  ])ains.  for  example,  coidd  easily 
be  considered  an  emergency  condition 
under  the  prudent  layperson  standard, 
though  a  medical  screening  may 
indicate  that  the  individual  is  sidfering 
from  hearthurn  or  anxiety,  which  may 
not  otherwise  be  considered  emergenc:y 
medical  conditions.  While  the 
aj)plicable  CF'F  code  might  indicate  a 
non-emergency  condition,  such  che.st 
])ains  would  meet  the  definition  of 
emergency  medical  condition  and 
therefore  may  not  he  assessed  a 
copayment.  States  have  flexibility  to 
consider  how  be.st  to  addre.ss  some  of 
the.se  logistical  and  clinical  challenges 
that  exist  when  a])plying  co.st  sharing  to 
non-emergency  u.se  of  the  ED.  To  better 
understand  the  approaches  used  by 
.states,  at  proj)osed  447.52(f)(5),  we 
would  request  that  states  describe  the 
jjrocess  by  which  non-emergency 


4660 


Federal  Register/ Vol.  78,  No.  14 /Tuesday,  january  22,  2013  / Proposed  Rules 


.services  are  identified,  when  submitting 
a  .state  plan  amendment  to  inijilement 
such  c:o.st  sliaring.  As  sncce.ssinl 
ajiproaches  are  identified.  (IM.S  will 
make  that  information  available  to 
.states. 

We  .seek  comment  on  these  standards 
and  jirocedures.  on  ways  to  make  this 
provision  a  viable  option  for  .states  and 
iu)s])itals,  and  in  jiarticnlar  approaches 
to  siicce.ssfully  distinguish  between 
emergency  and  non-emergency  services. 

.I.  Premiums  {t?447..‘i.')) 

At  proposed  §447..'i.').  we  consolidate 
and  simplify  the  reipiirements  for 
jireminms  estahlisheil  under  .sections 
191(>  and  191(iA  of  the  Act.  Propo.sed 
§  447..'i(){a)  describes  the  ojition  to 
impose  premiums  on  individuals  with 
family  income  above  l.'iO  jiercent  of  the 
FPL.  as  established  under  section  191(iA 
of  the  Act.  while  paragrajihs  (a)(1) 
through  (a)(.‘l)  describe  the  ojitions  to 
imjKi.se  premiums  for  specific 
])opnlations  as  established  under 
.section  1918  of  the  Act.  Excejit  for  the 
minor  revisions  de.scrihed  below,  we  are 
not  seeking  to  change  current  jiolicv 
related  to  jiremiums. 

At  t}447..5()(a)(l).  we  jiropose  to 
modify  slightlv  the  option  under  section 
1918  of  the  Act.  which  allows  states  to 
impo.se  |)reniiums  on  jiregnant  women 
described  in  19()2(1)(1  )(A)  of  the  Act. 

This  o])tion  currently  ajiiilies  to 
individuals  who.se  family  income  ecjuals 
or  exceeds  I.IO  percent  of  the  FPL  and 
we  propose  to  revise  the  option  to  ajijily 
only  to  tho.se  with  family  income  that 
exceeds  l.'iO  percent  of  the  FPL  to  align 
with  other  allowable  premiums.  In 
addition  we  are  removing  the  reference 
to  infants  under  age  one  described  in 
19()2(1)(1)(B)  on  whom  the  state  may 
imjiose  jiremiums  under  1918  because 
they  are  included  in  the  grouji  of 
children  who  may  be  charged  jiremiums 
under  1918A  of  the  Act.  In  so  doing,  as 
with  jiregnant  women,  jiremiums  would 
be  allowed  for  infants  with  family 
income  exceeding  1.50  percent  of  the 
FPL  rather  than  those  with  income 
(Hjual  to  or  exceeding  150  jiercent  of  the 
FPL.  In  addition,  with  this  change, 
consistent  with  current  state  jiractice. 
all  jinmiimns  imjiosed  on  infants  will  be 
subject  to  the  aggregate  limit  of  5 
Jiercent  of  familv  income.  We  recognize 
that  the  statutory  citations  for  the 
Jiregnant  women  who  can  be  charged 
Jiremiums  do  not  line  uji  with  the 
streamlining  and  collajising  of  eligibility 
gronjis  in  Medicaid  eligibility  final  rule. 
We  are  exjiloring  the  ojitions  we  have  to 
cite  to  the  new  regulation  rather  than 
the  .statute. 

To  jirovide  clarity  and  ensure  a 
comjirehensive  jiolicy.  at  §447.55 


jiaragrajihs  (a)(2)  through  (4)  we  add 
language  from  .section  1918  de.scrihing 
the  basis  for  charging  jiremiinns  to 
working  disabled  imlividuals  de.scribed 
at  .sections  1 9()5(ji)(3)(A)(i)  and 
1 9()2(a)(l())(A)(ii)(XVI)  of  the  Act  and 
di.sabled  children  jirovided  medical 
assi.stance  under  section 
1902(a)(l())(A)(ii)(XlX)  of  the  Act  in 
accordance  with  the  I’amily 
Ojijiortnnity  Act. 

At  §  447.55(a)(5).  we  jirojio.se  to  revi.se 
reijiiirements  related  to  jiremiums 
imjiosed  on  medically  needy 
imlividuals  whose  income  is  under  150 
Jiercent  of  the  F’PL.  We  removed  the 
current  income-related  scale  currently  at 
§ 447.52(b)  and  instead  would  jirovide 
states  with  the  ilexibility  to  determine 
their  own  sliding  .scale  for  establishing 
premiums  for  the  medically  needy  uji  to 
maximum  of  .$20  instead  of  the  $19  in 
curnmt  regulation.  We  also  jirojiose  to 
remove  the  retjuirement  that  jiremiums 
must  he  based  on  gross  income,  since 
starting  in  2014,  all  income  for  jinrjio.ses 
of  determining  jiremiums  will  be  ba.setl 
on  mmlificul  adjusted  gro.ss  income 
(MAGI). 

(i.  Limitations  on  Premiums  and  Cost 
Sharing  (§447.58) 

At  §447.5(),  we  jirojiose  one  single 
s(!ction  that  describes  the  general 
jiremium  and  cost  sharing  limitations. 
The  current  nignlalions  have 
dujilicative  jirovisions  sjiecific  to 
sections  191(i  and  191(iA  of  the  Act  and 
we  jirojio.se  a  single  streamlined 
ajijiroach  wherever  the  jiolicies  align. 
VVe  do  not  believe  that  the  jirojiosed 
change  would  have  a  meaningful  imjiact 
on  current  state  jirograms. 

Sections  1918(a),  (b),  and  (j),  and 
1918A(b)(3)  of  the  Act  sjKicify  certain 
groups  of  individuals  exemjit  from 
Jiremiums  and/or  co.st  sharing, 
including  certain  children,  jiregnant 
women,  American  Indians  and  Alaska 
Nativ(!s  (Indians),  individuals  residing 
in  an  institution,  individuals  receiving 
hosjiice  care  and  women  eligible 
through  the  Breast  and  Cervit:al  Cancer 
Treatment  and  Prevention  Program. 
Projiosed  447.58(a)  would  align  all  of 
the.se  statutory  exemptions. 

At  §  447.58(a)(l  )(v),  we  jirojiose  to 
r(!vise  the  current  exemjition  at 
§ 447.53(h)(3)  and  § 447.7()(a)(5)  for 
individnals  in  an  institution  who  are 
retjnired  to  sjiend  all  but  a  minimal 
amount  of  their  income  for  jiersonal 
needs,  to  allow  a  state  ojition  to  include 
individuals  under  this  exemjition  who 
are  receiving  services  in  a  home  and 
community-based  setting.  Since  these 
individuals  are  only  allowed  to  keeji  a 
Jiersonal  needs  allowance,  similar  to 
those  residing  in  an  institution,  we 


jirojio.se  to  allow  states  to  exemjit  these 
individuals  from  co.st  sharing  in  the 
same  manner  as  those  residing  in  an 
institution  in  accordance  with  the 
comjiarability  recjuirements  under 
section  1902(a)(19)  of  the  Act. 

At  §447.58(a)(l)(vii),  we  jirojiose  to 
clarify  the  exemjition  of  Indians 
currently  at  §  447.53(b)(())  and 
§  447.7()(a)(l())  from  cost  sharing  to 
ensure  that  Indians  are  not  charged  cost 
sharing  inajijirojiriately.  Section  lt)18(j) 
of  the  Act  recjuires  that  no  cost  sharing 
“shall  be  imjiosed  against  an  Indian 
who  is  furnished  an  item  or  service! 
directly  by  the  Indian  Health  Service,  an 
Indian  Tribe,  Tribal  Organization,  or 
Urban  Indian  Organization  or  through 
referral  under  contract  health  services.” 
Section  4  of  the  Indian  Health  C^are 
Imjirovement  Act  (25  IJ.S.C.  1803),  as 
amended  by  the  Affordable  Care  Ac.t, 
further  clarified  these  reejuirements  by 
defining  contract  health  .services  as  any 
health  service  that  is  “delivered  based 
on  a  referral  by,  or  at  the  exjiense  of,  an 
Indian  Health  Program.”  Becan.se  no 
formal  jiajier  trail  may  occur  for  the 
Medicaid  agency  to  establish  that  a 
.service  has  been  delivered  based  on  a 
referral  under  contract  health  services, 
we  jirojio.se  a  broad  definition  of  the 
co.st  sharing  exemjition  for  Indians.  We 
jirojiose  that  tho.se  Indians  who  art! 
currently  ret:eiving  or  have  ever 
receivtid  an  item  or  .service  furnished  by 
the  Indian  Health  Service,  an  Indian 
Tribe.  Tribal  Organization,  or  Urban 
Indian  Organization  (I/T/U)  or  through 
referral  under  contract  health  services 
are  exemjit  from  all  co.st  sharing.  With 
this  clarification  the  Medii:aid  agency 
would  not  have  to  know  if  a  jiarticular 
.service  was  jirovided  ba.sed  on  contract 
health,  service  referral  and  would  ensure 
that  Indians  who  should  be  exemjit  on 
such  ba.ses  will  not  be  inadvertently 
charged  co.st  sharing.  States  could 
imjilement  this  exemjition  by  using 
claims  jiayment  data  to  identify  Imlians 
who  have  accessed  services  from  an  1/ 
T/U,  or  as  many  states  have  done,  by 
re(juesting  that  eligible  Indians  submit  a 
letter,  available  through  the  Indian 
Health  Service,  designating  them  as 
Indians  who  have  utilized  .siu:h  .services 
and  are,  therefore,  exemjit  from 
Medicaid  cost  sharing.  VVe  note  that  this 
jirovision  would  not  imjiact  contract 
health  services  eligibility  or  jiayment 
regulations.  Authorization  for  jiayment 
hy  a  contract  health  service  jirogram 
remains  subject  to  all  reejuirements  of  42 
CFR  jiart  138. 

We  are  considering  re(juiring  that 
states  ajijily  a  jieriodic;  renewal  jirocess 
for  exemjiting  Indians  from  co.st  sharing, 
.such  that  the  exemjition  would  not  be 
indefinite,  but  would  in.stead  be  limited 
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to  a  certain  period  of  time  following 
utilization  of  services  at  an  1/T/lI  or 
under  a  contract  health  services  referral. 
This  would  he  consistent  with  a  reading 
that  the  exein])tion  applies  for  Indians 
who  are  currently  receiving  services 
through  an  l/T/U  or  contract  health 
.services  referral,  to  eliminate  any 
hnrden  the  absence  of  cost  sharing 
woidd  impose  on  tho.se  providers,  who 
are  not  permitted  to  collect  any  ])ayment 
from  an  eligible  Indian.  VVe  seek 
comment  on  the  feasibility  of  initiating 
a  periodic  renewal  process  for  tin; 

Indian  exem])tion,  as  well  as  an 
ap])ropriate  time  frame  for  such 
renewals. 

At  §447..'5()(a)(l)(viii),  we  propo.se  to 
extend  the  existing  exemption  for 
individuals  needing  treatment  for  breast 
or  cervical  cancer,  currently  apjilied 
only  to  alternative  co.st  sharing  under 
section  191  BA  of  the  Act,  to  all  cost 
sharing,  and  to  cite  to  §43!). 21 3,  as 
addcul  in  this  ])ro])osed  rule.  With  this 
modification,  this  exemption  is 
extended  to  apply  to  men  as  well  since 
they  are  encomjiassed  under  §43.'). 21 3. 

Consistent  with  § 43.').! lB(d),  which 
describes  cov(;red  services  for  ])r(!gnant 
women  as  laid  out  in  the  Medicaid 
eligibility  final  rule  (77  FR  17204),  at 
§  447..')B(a)(2)(iv)  we  ])ropose  to  revise 
the  exemption  for  jjregnancy-related 
.services  so  that  all  .services  ])rovided  to 
pregnant  women  shall  he  considered 
pregnancy-related  unless  specificallv 
identifiecl  in  the  state  j)lan  as  not 
pregnancy-related.  We  are  also 
c:odifying  the  requirement  in  the 
Affordable  Care  Act  to  exempt  smoking 
ces.sation  counseling  and  drugs  for 
))regnant  women  from  co.st  sharing. 

We  recognize  that  the  statutory 
citations  for  children  who  are  exempt 
from  premiums  and  cost  sharing  do  not 
line  up  with  the  streamlining  and 
collapsing  of  eligibility  groups  in 
Medicaid  eligibility  final  rule.  We  are 
exploring  the  options  we  have  to  cite  to 
the  new  regidation  ratluir  than  the 
.statute. 

At  §447..')B(h],  we  j)roj)o.se  to  codify 
the  existing  statutory  reciuirement  to 
ensure  comjjarahility,  such  that  states 
may  not  exem])t  additional  po])ulations 
from  cost  sharing,  exce])t  in  the  case  of 
targeted  co.st  sharing.  Any  co.st  sharing 
included  in  the  state  ])lan  would  he 
applied  ecjually  to  services  ])rovided 
under  fee-for-.service,  managed  c:are,  or 
l)(!nchmark  coverage.  At  jjroposed 
§447..')B(c)(2),  we  move  exi.sting 
regulations  at  §447. .57  and  §447.82 
nujuiring  the  agency  to  reduce  the 
|)ayment  it  makes  to  ])rovider.s  by  the 
amount  of  a  beneficiary’s  cost  sharing 
obligation. 


At  §447..5B(f)  we  update  the 
requirements  around  aggregate  limits  for 
])remium.s  and  cost  sharing  to  he  based 
on  the  Medicaid  hou.sehold  as  defined 
in  §  43.5.B()3(1]  of  the  Medicaid 
eligibility  final  rule  and  revi.sed  in  this 
])ropo.sed  rule.  Exi.sting  regulations  at 
§§  447.()4(d)(2)  and  447.()8(d)  provide 
that  an  agency  cannot  rely  solely  on 
families  who  are  risk  of  reaching  the 
aggregate  limit  to  track  their  own 
premiums  and  cost  sharing,  we  clarify 
that  this  means  that  the  agency  must 
have  an  automated  system  in  place  to  do 
such  tracking.  At  §447..5B(f)(B),  we 
indicate  that  the  agency  may  establish 
additional  aggregate  limits,  including 
hut  not  limited  to  a  monthly  limit  on 
cost  sharing  charges  for  a  particular 
service.  This  new  ])aragraj)h  re])lace.s 
the  j)aragraph  related  to  cumidative 
maximums  at  §  447..')4(d)  of  the  current 
regulations.  We  .seek  comment  on 
whether  there  are  (dficient  alternatives 
to  using  an  automated  system  to 
conduct  this  tracking. 

7.  Beneficiary  and  Ruhlic  Notice 
Requirements  (§447. .’57) 

At  §447..')7  we  have  included  the 
existing  re(|uirements  for  notice 
regarding  current  ])remiums  and  co.st 
sharing  and  changes  to  such  premiums 
and  cost  sharing,  as  currentlv  descrihtxl 
at  §447.7().  At  ])roposed  447..57(h)  we 
codify  existing  policy  that  recjuires  that 
notice  he  provided  in  a  manner  ensuring 
that  affected  beneficiaries,  ])rovider.s, 
and  the  general  i)uhlic  have  access  to 
the  notice.  A])propriate  formats  for 
providing  notice  might  include,  the 
agency  Web  site,  newspajiers  with  wide 
circulation,  weh  and  print  media 
reaching  racial,  ethnic:,  and  lingiustic 
minorities,  stakeholder  meetings,  and 
formal  notice  and  c:omment  in 
accordance  with  the  .state's 
administrative  procedures.  With  this 
pro])o.sed  revision,  we  would  no  longer 
considcir  state  legislation  discu.ssed  at  a 
jjuhlic  hearing  or  posted  on  a  Weh  site 
to  he  sufficient  notice  that  a  beneficiary 
or  ])rovider  woidd  likely  have  been 
made  aware  of  the  premium  or  cost 
sharing  changes.  At  ])roj)osed 
§  447..57(c)  we  clarify  that  ])rior  to 
submitting  to  CM.S  anv  .state  plan 
amendment  that  establishes  or 
significantly  modifies  exi.sting 
])remium.s  or  co.st  sharing,  or  changes 
the  consecpiences  for  non-payment  of 
cost  sharing,  the  agency  must  provide 
the  public  with  advance  notice  of  the 
amendment  and  o])])ortunitv  to 
comment.  We  are  considering  a  policv 
that  if  co.st  sharing  is  .substantially 
modified  during  the  SPA  approval 
procc^ss,  the  agency  must  provide 


additional  jjuhlic  notice  and  seek 
comment  on  this  ajiproach. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  19‘.).5,  we  are  reipiired  to  jnovide  BO- 
day  notice  in  the  Federal  Register  and 
.solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
.should  he  ajjproved  by  OMB.  section 
3.5()B(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  199.5  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agencv. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  (luality,  utility,  and  clarity  of 
the  information  to  he  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

This  jiropo.sed  rule  continues  to 
imjilement  key  provisions  of  the 
Affordable  Uare  Act  including  the 
appeals  process  for  the  Medicaid  and 
Children’s  Health  Insurance  Program 
(CHIP)  applicants  and  beneficiaries; 
re{|uirement.s  for  combined  eligibility 
notices;  and  completion  of  the 
streamlining  of  eligibility  for  children, 
jiregnant  women,  and  ailults  that  was 
initiated  in  the  Medicaid  eligihilitv  final 
rule  published  on  March  23.  2012.  This 
rule  akso  propo.ses  to  streamline  the 
citizenshij)  documentation  requirement 
rules  consistent  with  the  statute  and 
projioses  a  revision  regarding  Medicaid 
eligibility  determinations  made  by 
Exchanges.  The  rule  jjroposes  to 
implement  provisions  of  the  Children’s 
Health  Insurance  Program 
Reauthorization  Act  of  2009  (CHIPRA), 
.siK:h  as  those  related  to  deemed 
newborn  eligibility,  and  modifies  CHIP 
rules  relating  to  suh.stitution  of  coverage 
and  premium  lock-out  periods,  which 
are  important  to  a  coordinated  svstem  of 
coverage  across  jirograms. 

The  ])olicies  proposed  in  this  rule  will 
result  in  a  reduction  in  burden  for 
individuals  ajiplying  for  and  renewing 
coverage,  as  well  as  for  states.  The 
Medicaid  ])rogram  and  CHIP  will  he 
made  easier  for  states  to  administer  and 
for  individuals  to  navigate  by 
streamlining  Meilicaid  eligihilitv  and 
sim])lifying  Medicaid  and  CHIP 
eligibility  rules  for  most  individuals. 
Even  though  there  are  short-term 
burdens  as.sociated  with  the 
implementation  of  the  ])roj)o.sed  rule. 
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tlie  Medicaid  program  and  CHIP  will  1)(! 
easier  for  states  to  administer  over  time 
due  to  the  streamlined  eligibility  and 
coordinated  efforts  for  Medicaid.  CHIP, 
and  the  new  affordable  insurance 
(ixchanges. 

The  pro])osed  rule  al.so  continues  to 
implement  j)rovisions  related  to  the 
establishment  of  Exchanges.  This 
|)roposed  rule  would:  (1)  Set  forth 
standards  for  adjudicating  appeals  of 
individual  eligibility  determinations 
and  exemptions  from  the  individual 
responsibility  requirements,  as  well  as 
determinations  of  employer-sj)onsor(!d 
coverage,  and  determinations  of  SHOP 
employer  and  emj)lovee  eligibility  for 
j)urpo.ses  of  implementing  section 
1411(f)  of  the  Affordable  Care  Act.  (2) 

.set  forth  standards  for  adjudicating 
appeals  of  employer  and  emjjloyee 
eligibility  to  participate  in  the  SHOP,  (3) 
outline  criteria  related  to  the 
verific:ation  of  enrollment  in  and 
eligibility  for  minimum  essential 
c:overage  through  an  eligihh;  emi)loyer- 
.sj)on.sored  j)lan.  and  (4)  further  specify 
or  amend  standards  related  to  other 
eligibility  and  enrollment  provisions. 

The  descrijition  of  the  burden  estimates 
associated  with  these  i)rovision.s  is 
included  in  the  information  collection 
nupiirements  outlined  in  section  D. 

.S(;ction  A  outlines  the  information 
t:ollection  recpiirements  in  this  i)roposed 
regulation  that  will  he  addressed 
through  a  separate  notice  and  comment 
process  under  the  Paperwork  Reduction 
Act  (PRA).  Section  B  outlines  the 
information  collection  recpiirements  that 
involve  Medicaid  and  C.HIP  eligibility 
and  enrollment.  We  are  soliciting  jiuldic 
comment  on  (!ach  of  these  issues  for  the 
following  sections  of  the  projiosed  rule 
that  contain  information  collection 
nuiuinanents  (ICRs).  We  used  data  from 
the  Bureau  of  Labor  Statistics  to  derive 
average  costs  for  all  estimates  of  salary 
in  establishing  the  information 
collection  reciuirements.  Salary 
estimates  include  the  cost  of  fringe 
benefits,  calculated  at  3.5  jiercent  of 
salary,  which  is  based  on  the  June  2012 
Rm|)ioyer  (k)st.s  for  Enqjloyee 
(kanpensation  re])ort  by  the  IJ.S.  Bureau 
of  Labor  Statistics. 

A.  M(idicai(I  and  CA  HP  In  format  ion 
(iol  loot  ion  Paqnirainonts  (I(Ais)  To  Bo 
Addmssod  Through  Separata  Notices 
and  Comment  Process  Under  the 
Paperwork  Bediiction  Act 

1.  l(]Rs  Regarding  State  Plan 
Amendments 

la.  (§§4.30.12,  431.10,  431.11, 
433.138,  433.145,  433.147,  433.148. 
435.110,  435.112,  435.115,  435.110, 
435.117,  435.139,  435.145,  435.150, 


435.170,  435.172,  435.201 , 435.210, 
435.211, 435.213,  435.214,  435.215. 
435.220,  435.222,  435.220,  435.227, 
435.229,  435.301, 435.310,  435.400. 
435.407.  435.001, 435.002,  435.003, 
435.010,  435.831 , 435.905.  435.910. 
435.917.  435.918,  435.920,  435.952. 
435.955,  435.950,  435.1100-1110, 
435.1200,  440.130.  440.210,  440.220, 
440.305,  440.315,  440.330,  440.335, 
440.345,  457.50,  447.52,  447.55,  447.50. 
457.320,  457.342,  457.348,  457.355, 
457.300,  457.455.  457.400.  457.405, 
457.805,  457.495,  and  457.1 120). 

These  amendments  to  the  Medicaid 
and  CHIP  state;  plans  are  necessary  to 
reflect  changes  in  statute  and  federal 
jjolicy.  We  are  aware  of  the;  ne(;d  to 
e.stimate  the  PRA  burden  associated 
with  the  submission  of  state  plan 
amendments  related  to  the  jirovisions 
described  in  the  preceding  sections  of 
the  j)reamhle.  The  state  ]jlan 
amendments  will  he  addre.ssed  as  part 
of  the  electronic  state  {)lan  being 
developed  by  CMS  as  part  of  the 
MA(]Pro  sy.stem.  'fhe  MA(]Pro  svstem 
will  h(;  made  available  for  public 
comment  through  a  separate  PRA 
process,  along  with  the  e.stimated 
burden. 

Ih.  (§§435.113,  435.114,  435.223,  and 
435.510) 

We  are  proposing  to  eliminate  the 
following  provisions  of  existing 
regulation:  §§435.113.  435.114, 

435.223.  and  435.510.  Because  we  are 
eliminating  these  regulations,  states  will 
not  he  recpiired  to  submit  state  plan 
amendments  related  to  them.  Therefore, 
there  is  no  burden  associat(;d  with  these 
j)rovisions  of  the  propo.sed  rule. 

2.  l(]Rs  Regarding  Authorized 
Representatives  (§435.923,  §457.340), 
Verification  Exception  for  Sjiecial 
Circum.stances  (§435.952,  §457.320) 
and  Verification  Reipiirements 
Regarding  Citizenshij)  and  Immigration 
Status  (§§435.3,  435.4,  435.400, 

435.407,  435.940,  435.952,  435.950, 
435.1008,  457.320,  and  457.380) 

In  this  rulemaking,  we  propose  to  add 
a  new  §435.923  establishing  minimum 
requirements  for  the  designation  of 
authorized  repnisentatives.  We  are  also 
aj)])lying  these  provisions  to  state  (3  IIP 
agencies  through  the  aildition  of  a  cross 
reference  in  §457.340.  At  §435.952  and 
§457.320  we  an;  proposing  to  permit 
self-attestation  on  a  ca.se  by  case  basis  in 
sjiecial  circumstances  for  individuals 
who  do  not  havi;  access  to 
documentation  (for  examjile,  victims  of 
natural  di.sasters).  The  jirovisions  at 
§§435.3,  435.4,  435.400,  435.407, 
435.940,  435.952,  435.950,  435.1008, 
457.320.  and  457.380  jirojio.se 


guidelines  for  verification  of  Medicaiil 
and  (311P  eligibility  based  on 
citizenshij)  or  immigration  status. 

We  an;  aware  of  the  need  to  e.stimate 
the  PRA  burden  as.sociated  with  tin; 
collection  of  information  related  to 
authorizing  an  individual  to  act  as  a 
n;j)re.sentative  of  an  ajijilicant.  to  jiermit 
.self-atte.station  for  imlividuals  who  do 
not  have  access  to  documentation,  and 
the  citizenshij)  and  immigration 
verification  reejuirements.  These 
reijuirements  will  he  addre.ssed  as  jiart 
of  the  single,  streamlined  ajijilication 
develojieil  by  the  Secretary.  The 
ajijilication  will  he  made  available  for 
jiuhlic  comment  through  a  .sejiarate  PRA 
jirocess,  along  with  the  estimated 
liurden. 

B.  KAts  Begarding  Medicaid  Eligihilitv 
and  Enrollment 

1.  ICRs  Regarding  Delegation  of 
Eligihilitv  Dt;terminations  and  Ajijieals 
(§§  431 .1'o,  431 .1 1 ,  and  457.1 1 20) 

According  to  §§431.10,  431.11,  and 
457.1120  as  jirojiosed  in  this  rule,  a 
state  may  delegate  authority  to  make 
eligibility  determinations  and  to 
conduct  fair  hearings.  States  generally 
have  written  agreements  with  various 
entities  for  similar  jiurjioses.  Under  the 
jirojio.sed  rule,  agreements  may  need  to 
lie  modified  or  new  agreements 
estahlislnid.  However,  states  that  u.se  the 
.same  agency  to  admini.ster  more  than 
one  jirogram  (for  examjile,  Medicaid 
and  the  Exchange)  will  not  need  an 
agreement  for  the  determination  of 
eligibility  by  that  agency. 

Delegation  of  eligibility 
determinations  was  ajijiroved  under 
OMB  control  number  0938-1147.  This 
rule  is  jirojiosing  minor  c:hange.s  in  the 
existing  requirement  related  to  the  tyjie 
of  agencies  that  can  make  Medicaid  and 
CHIP  eligibility  determinations.  These 
jirojio.sed  amendments  do  not  change 
the  burden  a.ssociated  with  the 
reejuirement  and,  therefore,  are  not 
subject  to  additional  OMB  review. 
Medicaid  and  CHIP  agencies  will  need 
to  establish  new  agre(;ment.s  in  order  to 
delegate  authority  to  conduct  eligibility 
ajijieals.  The  burden  associated  with  the 
delegation  of  ajijieals  is  the  time  and 
effort  necessary  for  the  Medicaid  and 
CHIP  agencies  to  create  and  execute  the 
agrei;ments  with  the  organization  to 
which  they  are  delegating  authority. 

There  are  53  Medicaid  agencies  (the 
50  states,  the  District  of  Columliia, 
Northern  Mariana  Islands,  and 
American  Samoa)  and  43  CHIP  agencies, 
for  a  total  of  90  agencies.  I"or  the 
jiurjio.se  of  develojiing  the  cost  burden, 
we  e.stimate  that  half  of  these  agencies 
will  establish  an  agreement  with  an 


Federal  Register /Vol.  78,  No.  14 /Tuesday,  January  22,  2013  / Proposed  Rules 


4663 


organization  to  conduct  fair  hearings. 

We  estimate  a  one-time  l)urden  of  .'iO 
hours  to  develop  an  agreement  that  can 
l)e  used  with  the  organization.  It  will 
take  an  additional  10  hours  for 
Medicaid  and  10  hours  for  a  separate 
CiUIP  agenc:y  to  negotiate  and  execute 
the  agreement  with  the  organization  for 
a  total  time  hurden  of  2,880  hours  across 
all  agreements.  For  the  pnr])ose  of  the 
cost  hurden.  we  estimate  it  will  take  a 
health  policy  analyst  40  hours  at  S49.3r) 
an  hour  and  a  .senior  manager  10  hours 
at  $79.08  an  hour  to  com|)lete  the  model 
agreement  (fora  total  of $2,704.80)  ]dus 
10  additional  hours  ($493. .'50)  for  a 
health  policy  analyst  to  execute  a 
completed  agreement  with  each 
organization.  The  estimated  cost  hurden 
for  each  agreement  is  $3.2.'j8.30  for  a 
total  cost  hurden  of  $1  .'50.398.40. 

2.  ICRs  Regarding  Fair  Hearing 
Proce.sses  (§§431.20.'5(e).  431.200(h)(4) 
and  (c)(.'5),  431.210,  431.221(a), 
431.224(a).  431.232(1)),  and  431.240(c)) 

In  <?§431.20.'5(e)  and  431.200(c)(.'5),  we 
propo.se  to  retpiire  that  the  hearing 
system  and  information  must  he 
acce.ssihle  to  persons  who  are  limited 
Fnglish  proficient  and  ])ersons  with 
disahilities.  While  states  would  he 
re(|uired  to  make  the  hearing  system 
acc:e.ssihle,  we  believe  the  associated 
hurden  is  exempt  from  the  PRA  in 
ac:c:ordance  with  .'5  (iFR  1320.3(h)(2).  We 
believe  that  the  time,  effort,  and 
financial  resources  necessary  to  comply 
with  this  requirement  would  he 
incurred  by  per.sons  during  the  normal 
cour.se  of  their  activities  and  should, 
therefore,  he  considered  as  a  usual  and 
customary  business  practice. 

In  §431. 200(h)(4),  states  would  he 
recjuired  to  give  individuals  the  choice 
of  where  to  have  their  hearing  held. 
'I’here  are  .'53  Medic:aid  agencies  (the  .'50 
.states,  the  District  of  Columhia, 

Northern  Mariana  Islands,  and 
American  Samoa)  and  43  CHIP  agencies 
for  a  total  of  90  agencies  that  wil)  he 
subject  to  this  re(|uirement.  The  hurden 
associated  with  ])roviding  this  choice  is 
developing  the  j)roces.s  and  workflow  to 
enable  the  choice  and  sending  the 
recpiest  for  the  fair  hearing  to  the 
appropriate  agency.  We  estimate  it  will 
take  each  agency  an  average  of  70  hours 
to  create  the  ])roces.s  and  workflow 
re(|uired  in  providing  the  choice.  For 
the  puipose  of  the  cost  hurden,  we 
estimate  it  will  take  a  health  ])olicy 
analyst  40  hours  at  .$49.3.'5  an  hour,  a 
.senior  manager  10  hours  at  $79.08  an 
hour,  and  a  com])uter  programmer  20 
hours  at  $.'52. .'50  to  complete  the  ])roces.s 
and  workflow.  The  estimated  cost 
hurden  for  each  agency  is  $3,814.80. 


The  total  estimated  cost  hurden  is 
$30{),220.80. 

In  §§431.210  and  431.232(h).  we  are 
clarifying  the  type  of  information  that 
must  he  included  in  the  fair  hearing 
notices.  While  states  will  need  to 
provide  additional  ex])lanation  of  the 
reason  for  their  action  and  the  right  and 
timeframe  for  a])])ealing  the  decision, 
we  believe  the  associated  hurden  is 
exempt  from  the  PRA  in  accordance 
with  .'5  CFR  1320.3(h)(2).  We  believe  that 
the  time,  effort,  and  financial  resources 
neces.sary  to  comply  with  this 
re(|uirement  would  he  incurred  by 
persons  during  the  normal  course  of 
their  activities  and  should,  therefore,  he 
considered  as  a  usual  and  customary 
business  i)ractice. 

In  §431. 221  (a),  states  would  he 
re()uired  to  establish  procedures  that 
])ermit  an  individual  or  an  authorized 
repre.sentative  to  submit  a  hearing 
request  by  tele])hone,  by  mail,  in 
])erson,  or  by  the  Internet.  While  .states 
would  he  recjuired  to  permit  an 
individual  to  submit  the  retjuest  through 
these  various  means,  we  believe  the 
a.ssociated  hurden  is  exempt  from  the 
PRA  in  accordance  with  .'5  CFR 
132().3(h)(2).  We  believe  that  the  time, 
effort,  and  financ;ial  resources  necessary 
to  com])ly  with  this  re(]uirement  wonkl 
he  incurred  by  persons  during  the 
normal  course  of  their  activities  and 
should,  therefore,  he  considered  as  a 
usual  and  customary  business  practice. 

In  §431. 224(a),  states  would  he 
rerpiired  to  establish  and  maintain  an 
expedited  review  process  for  hearings 
for  individuals  for  whom  taking  the 
time  for  a  .standard  hearing  could 
seriously  jeopardize  the  individual’s  life 
or  health.  While  states  would  he 
re()iiired  to  have  an  ex])edited  review 
proc;es.s  for  hearings,  we  believe  the 
a.ssociated  hurden  is  exem])t  from  the 
PRA  in  accordance  with  .'5  CFR 
132().3(h)(2).  We  believe  that  the  time, 
effort,  and  financial  resources  necessary 
to  comj)ly  with  this  requirement  would 
he  incurred  by  persons  during  the 
normal  course  of  their  activities  and 
shoidd,  therefore,  he  considered  as  a 
usual  and  customary  business  practice. 

In  §431. 240(c),  states  would  he 
rerpiired  to  ensure  that  a  hearing  office 
has  acce.ss  tt)  the  information  necessary 
to  issue  a  ])roper  hearing  decision, 
including  access  to  the  agency’s  policies 
and  regulation.  While  the  agency  would 
he  retinired  to  make  this  information 
available,  we  believe  the  associated 
hurden  is  exempt  from  the  PRA  in 
accordance  with  .'5  (iFR  1320.3(h)(2).  We 
believe  that  the  time,  effort,  and 
financial  re.sonrces  necessary  to  comj)ly 
with  this  requirement  would  he 
incurred  by  persons  during  the  normal 
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course  of  their  activities  and  .should, 
therefore,  he  considered  as  a  usual  and 
customary  business  practice. 

3.  ICRs  Regarding  Eligibility 
Determination  Notices  (§§  43.'5.91 7, 

43.'5.918.  43.'5.1200.  4.'57.110.  4.'57.340, 

4. '57.348.  and  4.'57.3.'50) 

In  §43.'5.917  and  §4.'57.340,  the  agency 
would  he  required  to  ])rovide  a  timely 
combined  notice  to  individuals 
regarding  their  eligibility  determination. 

The  notice  is  to  include  reasons  for  the 
action,  the  specific  suj)porting  action, 
and  an  explanation  of  hearing  rights.  We 
expect  that  the  eligibility  determination 
notice  will  he  dynamic  and  include 
information  tailored  to  all  j)o.ssihle 
outcomes  of  an  application  or  renewal. 

In  §43.'5.918  and  §4.^7.110,  states  must 
provide  electronic  notices  to  individuals 
when  elected. 

The  hurden  a.ssociated  with  the 
recpurements  to  deliver  notices  is  the 
time  necessary  for  the  state  staff  to 
understand  the  requirements  related  to 
notices;  to  develop  the  language  for 
approval,  denial,  termination, 
suspension,  and  change  of  benefits 
notices;  and  to  program  the  language  in 
the  Merlicaid  and  CHIP  notice  .systems 
.so  that  the  notice  can  he  ])opnlated  and 
generated  based  on  the  outcome  of  the 
eligibility  determination. 

We  estimate  .'53  state  Medicaid 
agencies  (the  .'50  states,  the  District  of 
Columhia.  Northern  Mariana  Islands, 
and  American  Samoa)  and  43  (iHlP 
agencies  (in  states  that  have  a  separate 
or  combination  CHIP),  totaling  9(5 
agencies,  will  he  subject  to  this 
recpiirement.  We  estimate  that  it  will 
take  each  Medicaid  and  CHIP  agency 
194  hours  annually  to  develop, 
automate,  and  distribute  the  notice  of 
eligibility  determination.  F’or  the 
j)urpo.se  of  the  cost  burden,  we  estimate 
it  will  take  a  health  ])olicy  analyst  138 
hours  at  $49.3.'5  an  hour,  a  senior 
manager  4  hours  at  $79.08,  an  attorney 
20  hours  at  $90.14,  and  a  computer 
])rogrammer  32  hours  at  $.'52. .'ll)  to 
complete  the  notices.  The  e.stimated  cost 
hurden  for  each  agency  is  $10.(509.42. 

The  total  e.stimated  cost  burden  is 
$1 ,01 8. .'504. 30.  and  the  total  annual  hour 
burden  is  18,(524  hours. 

In  §§43.'5.12()0,  4.'57.348,  and  4.'57.3.'50, 
we  ])ropo.se  to  permit  state  Medicaid 
and  (dllP  agencies  to  include  the 
provision  of  combined  notices  or 
notices  with  coordinated  content  in  the 
agreement  established  with  the 
Exchange  or  other  insurance 
affordability  ])rogram.s.  These 
agreements  were  ai)])roved  under  (1MB 
control  numher  098-1147.  This  rule  is 
proposing  only  minor  changes  in  the 
exi.sting  requirement  related  to  the 
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agreeiiKiiits.  'rhese  proposed 
amendments  do  not  change  tin;  l)nrden 
associated  with  the  retpiirement  and. 
thendore,  are  not  subject  to  additional 
OMH  review. 

4.  K^Rs  Regarding  Ap])licalion  Assistors 
{§§43.').9()‘)  and  4.''i7.34()) 

In  S  435. 909(a)  and  §457.340.  .states 
would  have  the  o])tion  to  authorize 
certain  staff  and  volunteers  of 
organizations  to  act  as  certified 
ap])lication  assistors.  I'he  hurden 
associated  with  the  recjuirements  to 
assist  individuals  with  the  a])j)lication 
j)rocess  is  the  time  and  effort  nec;essary 
for  the  state  to  create  agreements  with 
the.se  organizations,  to  create  a 
r(;gistration  process  for  assistors.  and  to 
train  staff  on  the  eligibility  and 
confidentiality  rules  and  requirements 
and  how  to  assi.st  applicants  with  the 
completing  the  ap])lication. 

We  estimate  the  50  .states,  the  District 
of  Cohunhia,  Northern  Mariana  Islands, 
and  American  Samoa  will  estahli.sh 
agnuniKiUts  with  on  average  20 
organizations  in  their  state  or  territory 
for  a  total  of  1,000  agreements  related  to 
ap])lication  assistance.  As  part  of  this 
(!stimate,  we  assiniKul  that  state 
Medicaid  and  (illlP  agcmcies  will  he 
party  to  the  sann;  agreements  and. 
therefore,  will  not  establish  separate 
agreements.  The  first  hurden  a.ssociated 
with  this  provision  is  the  time  and  effort 
iKJce.ssarv  for  the  state;  Medicaid  and 
(imp  agencies  to  (istahlish  an 
agreemient. 

We  assuini!  that  (uich  state  will 
establish  an  agreement  with  the 
organization  to  fulfill  the  nupiirements 
of  §435.908  and  §457.340.  To  develop 
an  agr(;ement.  we  estimate;  53  state;s 
Me;elie;aiel  agene;ie;s  (the  50  state;s.  the 
District  e)f  Columbia,  Ne)rthe;rn  Mariana 
Islanels,  anel  Amerie;an  Samoa)  woulel  he; 
suhje;e;t  to  this  re;e]uireme;nt.  We  e;stimate 
that  it  woulel  take  eae.h  state  and 
te;rrite)ry  50  hours  te)  eleveloj)  a  moelel 
agre;e;ment.  For  the  ])urj)e)se  e)f  the;  e:e)st 
hurelen,  we  e;stimate;  it  woidel  tiike  a 
he;alth  ])e)lie:y  analyst  40  henirs  at  ,S4t).35 
an  he)ur  anel  a  senieer  manage;r  10  hours 
at  .S79.t)8  te)  eleveleep  an  agre;e;me;nt.  The; 
e;.stimate;el  e;e)st  hnreie:n  weeulel  he; 
S2,7()4.80  (per  state)  eer  $140,534.40 
(te)tal)  while  the  te)tal  emnual  he)ur 
hurelen  we)idel  he;  2.050  heeurs. 

Te)  ne;ge)tiate  anel  e:e)mple;te  the; 
agre;e;ment,  we;  estimate  that  each  of  the 
53  state;s/te;rrite)rie;s  woulel  e;xe;e:ute  20 
agre;ements.  Peer  the  purpe),se  e)f  the  e:e)st 
hurelen.  we  estimate  it  weeulel  take  a 
he;alth  poliew  analyst  10  he)urs  at  $49.35 
an  he)ur  to  e;xe;e:ute;  e;ae;h  agre;ement.  The 
estimate;d  e;e).sl  hurele;n  we)ulel  he  $9,870 
(j)e;r  state)  or  $523,1 10  (te)tal)  while  the; 


te)tal  annual  he)ur  l)urele;n  weenlel  he; 

10.000  he)urs. 

To  ele;ve;le)])  anel  e;xe;e;ute;  the  moelel 
agre;e;me;nts,  the;  te)t;d  e:e)st  weeulel  he; 
$00t),044.40  fe)r  13,250  heeins  e)f  laheer. 

rhe;  next  hurelen  asse)e:iate;el  with  this 
pi'e)visie)n  is  the  tinie  anel  effeeit 
ne;e’.essary  for  the  states  anel  te;iTite)rie;s  te) 
establish  the;  re;gistratie)n  pre)e:e;.ss  anel 
we)rkne)w  leer  the;  applieiatieen  assisteers. 

We  e;stimate;  that  the  50  .states,  the; 

Distrie:t  e)f  Ciohunhia,  Neerthern  Mariana 
Islanels,  anel  Amerie;an  Sameea)  will  he; 
suhje;e:t  te)  this  re;epiireane;nt. 

We  estimate  it  will  take  eae;h  .state  e)r 
territe)rv  an  aver.ige  e)f  70  he)urs  te)  e:re;ate; 
the  re;gistratie)n  |)re)e:e;ss  anel  we)rkfle)w 
for  the  a])plie:atie)n  assiste)rs.  Fe)r  the 
purpe)se  e)f  the  ce)st  hurele;n,  we;  e;stimate 
it  will  take  a  he;alth  |)e)lie:y  analyst  40 
he)urs,  at  $49.35  an  he)eir,  a  se;nie)r 
manage;)’  10  he)urs.  at  $79.08  an  he)nr, 
anel  a  e;e)mpnter  pi’e)giamnie;r  20  hours  at 
$52.50  to  e;e)mj)lete  the  re;gi.stiatie)n 
pre)e:e;s.s  iiuel  we)rkfle)w.  The;  e.stimate;el 
e;e)st  hiuelen  for  e;:\e;h  sti)te  e)r  territeeiy  is 
$3814.80.  The;  te)tal  estimateel  e;e)st 
hmele;))  is  $202,184.40. 

The  next  hurelen  as.se)e:iate;el  with  this 
pre)visie)n  is  the  time  anel  effeeit 
ne;e:e;.s.sary  fe)r  the;  state  Me;elie;aiel  anel 
CHIP  agenenes  te)  ])i'e)viele;  ti'iiining  te)  the; 
ap])lie:atie)n  a.ssisteeis.  We;  estimate;  50 
.state;.s,  the;  Di.sti'ie:t  e)f  (ieelumhiii, 

Ne)i  the;i’n  Mariana  Islanels,  anel 
Anie;rie;an  Sameea  will  he  .snl)je;e;t  te)  this 
i’e;e]uii’e;jne;nt. 

Fe)r  the;  purpe)se;  e)f  the  e:e)st  hinelen, 
we;  estimate  it  will  take;  a  tiaining 
.s])e;e:ialist  40  heeuis  at  $20.04  an  he)ur 
anel  a  tiaining  anel  eleve;le)j)me;nt 
manage;)’  10  heiiiis  at  $04.43  an  hour  to 
eleveloj)  training  mateiials  for  the 
a|)|)lie:atie)n  assist e)rs.  for  a  total  lime; 
hiuelen  of  2,050  heeuis.  The;  estimateel 
e:e).st  hurele;n  fe)r  eiiedi  state  or  territoiy  is 
$1,709.90.  'I’lie  total  e;.stimate;el  e:e).st 
hurelen  is  $90,024.70. 

Lastly,  we  eistimate  that  e;ae:h  state  e)r 
te;i’)’ite)ry  will  offer  50  he)iii’s  e)f  training 
se;.ssie)ns  to  train  inelivieluals  to  assist 
a|)j)lie;ants  with  Meelie:aiel  anel  CHIP 
a])j)Iie;atie)n.s  for  a  total  time  hui’ele;n  e)f 
2050  he)Ui’s.  h’e))’  the;  j)nr|)e).se;  e)f  the;  e:e).st 
hiuelen,  we;  e;.stimale  it  will  take  a 
tiaining  sjiecialist  50  hours  at  $20.04  an 
hour  to  tiain  the  a|)])lie:atie)n  a.ssi.stors. 
The  estimateel  exist  liinelen  feir  e;ae;h 
age;ne:y  is  $1,332.  The  teital  e;stimale;el 
exist  hurelen  is  $70,590. 

5.  I(]Rs  Re;gai’eiing  the;  Availahilitv  of 
Preigram  Infoiinatieni  feir  inelivieluals 
whei  aix;  Limiteel  Engli.sh  Pi’ofie:ient 
(§§431. 205(e)  anel  435.905(h)) 

While;  stateis  wenilel  he;  i’e;ejiiire;el  tei 
jiieiviele  language  .se;i’viex;s  to  inelivieluals 
whe)  aie  limiteel  Engli.sh  ])re)fie:ie;nt,  we 
believe  the  asseieaateel  hiuelen  is  exemjit 


fieiin  the;  PRA  in  aexxiielanex;  with  5  CFR 
1320.3(h)(2).  We;  he;lie;ve;  that  the;  time, 
e;ffe)i’t,  anel  finane;ial  i’e;.se)ui’ex;s  ne;ex;s.sai’y 
tei  exiinjily  with  this  leejiiiiement  wenilel 
he;  ine;m’re;el  by  iier.sems  eliiring  the; 
neirmal  exnir.se  of  the;ir  ae:tivitie;.s  anel 
shoiilel,  the;re;ie)i’e;.  he;  exmsielereel  as  a 
usual  anel  existomary  hiisine;ss  jnae'.tiex;. 

0.  KiRs  Re;gareling  Pre;.sum|)tive; 

Eligibility  (§§435.1 101(h)  anel  457.355) 

In  §435.1101(1))  anel  §457.355  by 
referenex;  tei  §435.1101,  states  wenilel  he; 
i’e;eiuire;el  te)  jnxiviele  ejualifieel  entitie;s 
with  training  in  all  aj)|)lie:ahle;  |)e)lie;ie;.s 
anel  jn’oexielureis  relateel  to  jiresiimjitive 
eligiliility.  The  hurelen  asseieaateel  with 
this  jireivision  is  the  time;  anel  effort 
ne;ex;ssary  feir  the;  states  anel  teirriten  ies  tei 
jnxiviele;  training  tei  the  ajijiliexition 
assisleirs.  We  estimate  50  .state;.s,  the; 
Di.strie:t  eif  Ceihimhia,  Nenthern  Mariana 
Islanels,  anel  Ameriexm  Samoa  will  he; 
.sul)jee:t  to  this  re;qiiirement.  As  jiart  of 
this  e;.stimate,  we  assumeel  that  .state; 
Meeliexiiel  agencie;.s  anel  CHIP  agenenes, 
whe;re  there  are  sejiarate  agenenes,  will 
eleveloj)  anel  use  the;  same  training. 

For  the;  jnirjieise  of  the;  exist  hurelen, 
we  e;.stimate  it  will  take  a  training 
sjieenali.st  40  hours  at  $20.04  an  henir 
anel  a  training  anel  ele;vele)j)me;nt 
manager  10  hours  at  .$04.43  an  henir  to 
eleveloj)  training  materials  feir  the; 
ejualifieel  entities,  for  a  teital  time  hurelen 
e)f  2,050  hours.  The;  e;.stimate;el  exist 
hurelen  feir  e;ae:h  state  eir  territorv  is 
$1,709.90.  The;  teital  estimateel  cei.sl 
hurelen  is  $90,024.70.  We  estimate  that 
e;ae:h  state  eir  territeny  will  eiffer  50  hours 
e)f  training  .ses.sions  to  ejualifieel  entities, 
feir  a  total  time  hurelen  of  2,050  henirs. 
For  the  jnirjio.se  of  the  cost  hurelen,  we 
e;.stimate;  it  will  take  a  training  ,sj)e;e;iali.sl 
50  hours  at  $20.04  an  henir  to  train  the 
ajijiliexition  assisteirs.  The  estimateel  exist 
hurelen  for  eaedi  agene:y  is  $1,332.  The 
teital  e.stimateel  e.ost  hurelen  is  .$70,590. 

7.  ICRs  Reigareling  De;eme;el  Neiwheirn 
Chilelre;n  (§§435.11  7(el)  anel  457.300(d)) 

In  §435. 117(d)  anel  § 457.300(el), 
states  woulel  he  re;quireel  i.ssue  .sejiarate 
Meelie:aiel  ielentifiexitiou  numheirs  to 
babies  exiveireel  by  Meeliexiiel  as  “elee;me;el 
uewheirus”  if  the  me)the;r  feir  the  elate  eif 
the  ediilel's  birth  was  reexiiviug  Meeiiexiiel 
in  aneilher  .state,  exivereel  in  the  state’s 
.sejiarate  (illlP,  eir  exivereel  for  einly 
e;ine;rgene:y  me;eliexil  sen  viexi.s.  Al.sei,  the 
stale;  must  issue;  a  sejiarate  Meeliexiiel 
ielentifiexitiou  numher  tei  a  eleemeel 
newhorn  jirieir  to  the  effective  elate  eif 
any  lerniinatiein  eif  the  mother’s 
eligibility  or  jirieir  lei  the  elate  of  the; 
e:hilel’.s  first  hirlhelay,  whie:he;ve;r  is 
.sooner.  IJneler  siie.h  e;irexim.stanex;s,  a 
sejiarate  Meeliexiiel  ieleiilifiexitiein 
mimlieir  must  he;  assigneel  to  the  infant 
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so  the  state  may  r(;iml)iir.se  ])roviders  for 
covered  services,  document  the  state’s 
expenditures,  and  reciue.st  federal 
financial  ])artici])ation. 

While  states  are  recjuired  to  issue 
Medicaid  ichaitification  numhers  to 
the.se  children,  we  believe  the 
associated  burden  is  exempt  from  the 
PR  A  in  accordance  with  (’,FR 
132().3(1))(2).  We  believe  that  the  time, 
effort,  and  financial  njsources  necessarv 
to  comply  with  this  re(|nirement  would 
he  incurred  by  ])er.sons  during  the 
normal  conr.se  of  their  activities  and 
shoidd,  therefore,  he  considered  as  a 
usual  and  customary  business  i)ractice. 

8.  KiRs  Regarding  Ado|)tion  Assistance 
Agreements  (§1^435.145  and  435.227) 

At  §§435.145  and  435.227,  we  are 
proposing  to  amend  current  regulations 
for  the.se  Medicaid  eligibility  groujjs  for 
consistency  with  federal  statutory 
nuinirements.  Among  the  eligihilitv 
r(K|uirements  and  alternatives  for  tlie.se 
gronjis  is  that  an  adojition  assi.stance 
agreement  he  in  effect.  As  noted  in 
section  A,  Medicaid  state  plan 
amendments  for  these  and  other 
eligibility  groups  will  he  addres.sed 
through  a  separate  notice  and  comment 
jirocess  under  PRA.  This  jiroposed  rule 
is  not  making  any  revision  to  states' 
adoption  a.ssistance  agreements.  These 
agreements  an;  between  state  agencies 
and  the  adojitive  parents  and  are 
specific  to  the  rides  and  laws  in  jilace 
in  each  .state.  We  do  not  govern  these 
agreements:  therefore,  there  is  no 
burden  associated  with  these  provisions 
of  the  projio.sed  rule. 

9.  KiRs  Regarding  Enrollment 
Assistance  and  Information 
Recpiirements  (§457.110) 

While  states  would  be  re(|nlred  to 
provide  accurate  and  easily  understood 
information  and  to  jirovide  assistance  to 
hel])  families  make  informed  decisions 
about  their  health  plans,  jirofessionals, 
and  facilities,  we  believe  the  associated 
burden  is  exempt  from  the  PRA  in 
accordance  with  5  CFR  1320.3(h)(2).  We 
believe  that  the  time,  effort,  and 
financial  resources  necessarv  to  complv 
with  this  requirement  would  he 
incurred  hv  jier.sons  during  the  normal 
course  of  their  activities  and  should, 
therefore,  he  considered  as  a  usual  and 
customary  business  jiractice. 

10.  ICRs  Regarding  Medicaid  and  CHIP 
Agency  Responsibilities  Related  to 
Coordination  Involving  an  A]jj)eal.s 
Entity  (§§435.1 200(g)  and  457.348(d)) 

In  §435. 1200(g)  and  §457. 348(d),  the 
.state  Medicaid  and  CHIP  agencies 
would  he  required  to  establish  a  secure 
electronic  interface  to  enable 


communications  when  an  appeal  is 
filed.  Transmi.ssion  of  the  electronic 
aiiconnt  would  contain  the  outcome  of 
the  appeal  among  the  data  elements. 

The  requirement  for  a  .secure  electronic 
interface,  creation  of  an  electronic 
account  and  transmi.ssion  of  information 
in  the  account  was  addre.ssed  under 
OMll  control  mnnher  0938-1147.  We 
are  only  minimally  changing  this 
requirement  to  include  information  on 
eligibility  appeals.  The  inclusion  of  this 
information  does  not  change  the  burden 
e.stimate  therefore  this  provision  is  not 
subject  to  further  OMB  review. 

11.  IHRs  Regarding  Beneficiary  and 
Public  Notice  Re(|nirement.s  (§447.57) 

In  §  447.57(a),  the  agency  would  be 
required  to  make  available  a  public 
schedule  describing  current  premiums 
and  cost  sharing  reipiirements 
containing  the  information  in 
jiaragraphs  (a)(1)  through  (0).  In 
§447.57(1)),  the  agency  would  be 
required  to  make  the  ])nblic  .schedule 
available  to  those  identified  in 
])aragraphs  (b)(1)  through  (4). 

Prior  to  submitting  a  SPA  for 
Secretary  a])proval  to  establish  or 
modify  existing  premiums  or  cost 
sharing  or  change  the  consiKpiences  for 
non-pavment.  § 447.57(c),  would  re{|nire 
that  the  state  provide  the  public  with 
advance  notice  of  the  SPA  (.s])ecifying 
the  amount  of  j)remimn.s  or  cost  sharing 
and  who  is  subject  to  the  charges); 
l)rovide  a  reasonable  o])portunity  to 
comment  on  SPAs  that  propo.se  to 
substantially  modify  premiums  and  co.st 
sharing;  submit  documentation  to 
demonstrate  that  these  reijuirements 
were  met:  and  provide  additional  public 
notice  if  co.st  .sharing  is  modified  (luring 
the  SPA  ajjproval  j)roces.s. 

In  § 447.57(d),  the  information  mn.st 
be  provided  in  a  manner  that  ensures 
that  affected  beneficiaries  and  jiroviders 
are  likely  to  have  acce.ss  to  the  notice 
and  be  able  to  provide  comments  on 
pro])osed  state  plan  amendments. 

The  burden  a.ssociated  with  this 
requirement  is  the  time  and  effort  it 
would  take  for  a  state  to  provide 
advance  notice  to  the  public  and 
pre])are  and  submit  documentation  with 
the  state  plan  amendment.  We  e.stimate 
it  would  take  1  state  or  territory 
approximately  8  hours  to  meet  this 
re(|uirement:  we  believe  53  states  will 
be  affected  by  this  requirement  for  an 
annual  burden  of  30  hours. 

C.  Part  155 — Exchangf^  Esidhiishnwnt 
Standdrds  and  Othdr  Holdtod  Standdids 
IJnddv  the  Affordcdde  (Jcne  Act 

It  is  important  to  note  that  these 
regulations  involve  several  information 
collections  that  will  occur  through  the 


single,  streamlined  aj)j)lication  for 
enrollment  in  a  QHP  and  for  insurance 
affordability  programs  de.scribed  in  45 
HER  155.405.  We  have  accounted  for  the 
burden  a.ssociated  with  the.se  collections 
in  the  Supporting  Statement  for  Data 
Collection  to  Su))port  Eligibility 
Determinations  for  Insurance 
Affordability  Programs  and  Enrollment 
through  Health  Benefits  Exchanges, 
Medicaid,  and  Children’s  lleidth 
Insurance  Program  Agencies  (CMS- 
10440). 

We  would  also  like  to  highlight  that 
this  supporting  statement  includes 
.several  information  collections  from 
regulatory  provisions  finalized  in  the 
Exchange  final  ride.  We  have  included 
these  information  collections  in  this 
PRA  package  to  address  PRA 
recjuirements  related  to  those  provisions 
as  they  were  not  included  in  the 
information  collection  section  of  the 
Exchange  final  rule. 

1.  ICRs  Regarding  Appeals  (§§  155.505, 
155.510,  155.520,  155.530,  155.535, 
155.540,  155.545,  155.550.  155.555, 
155.740) 

The  eligibility  appeals  provisions  in 
.snb|)arts  F  and  H  include  nupiirements 
for  the  collection  of  information  that 
will  support  processing  and 
adjudicating  apjieals  for  individuals, 
enqiloyers  facing  potential  tax  liability, 
ami  SIKIP  employers  and  emplovees. 
The  information  collection  will  be 
largely  the  same  for  each  type  of  appeal 
and  includes  the  apjieal  reiiuest, 
expedited  appeal  recpiest,  a])j)eal 
withdrawal,  request  to  vacate,  reque.st 
for  additional  information,  hearing 
request  form,  special  considerations 
form,  and  apjiointment  of  authorized 
representative.  We  anticipate  most 
appellants  will  opt  to  accept  and 
respond  to  these  forms  ami  notices 
electronically;  however,  ajijieals  entities 
will  be  eqnij)j)ed  to  handle  the  sending 
and  submi.ssion  of  paper  forms  and 
documents.  A})pellants  jiroviding 
information  to  the  aj)j)eal,s  entitv  will 
likely  need  to  .search  their  jiersonal  files 
at  home  or  obtain  documentation  from 
employers  or  government  entities  to 
sn])|)ort  their  ap])eal.  If  the  a])pellant  is 
an  employer,  it  is  likely  that  the 
em plover  may  relv  on  human  re.sources 
])er.sonnel  or  an  attorney  to  provide 
information  during  the  appeal.  Ajipeal 
entities  will  rely  on  office  clerks  and 
paralegals  or  legal  assistants  to  process 
the  information  submitted.  Finally,  the 
u.se  of  many  ofthe.se  forms  and  notices 
is  dependent  on  the  trajectory  of  each 
appeal;  therefore,  not  every  form  will  he 
implicated  in  each  appeal. 

The  appeal  request  form  will  be 
available  to  each  apj)ellant  type  in  hard 
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copy  and  electronically  but  appellants 
may  also  recpie.st  an  ap])eal 
telej)honically.  Regardless  of  the  mode 
of  transmission,  .some  basic  information 
will  be  recjnired  to  initiate  an  appeal, 
including  the  identity  of  the  appellant 
and  the  a])pellant's  contact  information. 
Apj)ellant.s  are  encouraged,  but  not 
re(|uired.  to  al.so  submit  information 
detailing  why  they  are  apj)(;aling  and 
evidence  to  sujjport  their  appeal.  We 
anticipate  that  mo.st  aj)pellants  will 
choose  to  submit  more  than  the  ha.se- 
level  of  information.  We  e.stimate  that 
most  appellants  will  comj)lete  the  form 
within  one  hour  and  that  the  apj)eals 
entity  will  require  up  to  l.-l  hours  to 
proce.ss  the  form,  which  includes  ()..'i 
liours  for  an  officu;  cUnk.  at  an  lu)urly 
cost  of  .Si  9.97.  to  digitize  and  link  the 
form  to  the  aj)j)ellanfs  account,  and  one 
hour  for  a  |)aralegal  or  legal  assistant,  at 
an  hourly  cost  of  S.34..'ll.  to  review  the 
information  submitted,  and  notify  the 
ajjpropriate  apj)eals  workers  of  a  new 
appeal  re(|uest.  Across  all  types  of 
appeals,  we  estimate  a  total  of  279.0.').') 
ap])eals  HKiuests  for  each  year,  which 
will  recjuire  41 8. .'582  hours,  at  a  total 
cost  of  S12.41()..'').'')3. 

A|)p(!llants  will  receive  an 
acknowledgianent  of  his  or  her  a|)])eal 
n!(|ue.st  that  inclnd(!s  the  invitation  to 
suhmil  evidence  to  suj)port  the  aj)peal 
in  the  form  of  the  Re(|uest  for 
Additional  Information  Form. 
(iom])leling  this  form  is  o|)tional  for  all 
ap])ellants.  Howciver.  we  anticipate  that 
many  appellants  will  use  the 
opj)ortunily  to  .send  additional 
information  to  the  ap])eals  entity.  Much 
like  the  a|)))eal  request,  the  ap])eals 
entity  will  he  res])onsihle  for  digitizing 
the  submitted  information,  placing  it  in 
the  proper  account,  and  reviewing  it. 
The  burden  on  the  a})|)ellant  is 
dependent  on  how  easily  Ik;  or  she  can 
acce.ss  information  relevant  eligihilitv. 
We  estimate  this  may  re(juire  up  to  two 
hours  for  the  a])])ellant.  To  process 
additional  information  submitted,  we 
estimate  that  the  appeals  entity  will 
recpiire  0..')  hours  for  an  office  clerk,  at 
an  hourly  cost  of  .Slt).97.  to  digitize  and 
link  the  form  to  the  a|)j)ellant’s  account, 
and  ()..')  hours  for  a  jjaralegal  or  legal 
assistant,  at  an  hourly  cost  of  .SIM..")!,  to 
revi(;w  the  information  submitted,  and 
notify  the  appropriate  appeals  workers 
of  the  u])dated  information,  for  a  total 
cost  of  about  .S27  p(!r  a|)j)ellant. 

Other  forms  the  appellant  mav 
encounter  during  the  appeals  proce.ss 
include  the  aj)peal  withdrawal  form, 
recpiest  to  vacate  a  dismi.ssal.  .sj)ecial 
considerations  form,  hearing  request 
form,  and  ap])ointment  of  authorized 
representative  form.  Each  of  tlui.se 
include  information  collections  that  are 


initiated  by  the  ap])ellant  when  he  or 
she,  for  exam|)le,  wishes  to  withdraw  an 
ap])(!al  or  intends  to  have  anotlujr 
person  act  on  his  or  Ikm'  behalf.  In  mo.st 
cases,  the  information  submitted  for 
these  actions  will  nupiire  litth;  inon; 
than  acknowledging  the  appellant’s 
intentions  and  including  contact 
information.  The  Recpiest  to  Vacate  a 
Di.smis.sal  will  entail  slightly  more  effort 
because,  to  successfully  vacate  a 
dismissal,  the  appellant  must  show 
good  cause.  We  anticijiate  that  the.se 
forms  may  recjuire  as  little  as  1.')  minutes 
or  up  to  2  hours  for  the  aj)j)ellant  to 
com])lete  and  a|)})roximately  .30  minutes 
to  1..')  hours  for  the  appeals  entity  to 
jjrocess  for  a  cost  of  apjiroximately  .$10- 
.S4.')  per  suhmi.ssion. 

The  appeals  process  also  includes 
several  instances  where  notice  of 
appeals  actions  must  he  sent  to  the 
Exchange,  the  .SHOP,  or  Medicaid  or 
CHIP  agencies.  For  examjile,  the  appeals 
entity  is  retpiired  to  notify  the  Exchange 
or  the  .SHOP  when  an  appeal  recpiest 
has  been  submitted  and  when  an  appeal 
clec:ision  has  been  i.ssuecl.  This  notic:e 
will  he  .sent  via  secaire  electronic: 
interfac:e.  In  addition,  eligihilitv  rec;c)rcls 
and.  in  some  instanc:es,  appeals  rec;c)rcls 
must  he  transmitted  electronic:allv  to  the 
a])i)eals  entity  from  the  Exc:hange,  the 
SHOP,  or  the  Meclic:aicl  or  (3  IIP  agency. 
To  ac.commoclate  these  elec.lronic: 
notiiic:atic)ns  and  transfers  of  rec:orcl.s. 
we  estimate  the  Exc:hange  will  need  to 
include  language  in  agreements  with 
other  agencies  admini.stering  in.suranc:e 
affordability  ])rograms.  We  estimate  that 
the  c;reatic)n  of  the  nec;essary  agreements 
will  nec:essilatc;  3.')  hours  from  a  health 
j)olic;y  analyst  at  an  hourly  c:c)st  of 
.$49. 3.').  and  3.')  hours  from  an  operations 
analyst  at  an  hourly  cost  of  $.‘)4.4.')  to 
develop  the  agreement:  and  30  hours 
from  an  attorney  at  an  hourlv  cost  of 
.St)0.14  and  five  hours  from  a  senior 
manager  at  an  hourly  cost  of  $79.14  to 
review  the  agreement.  Ac:cordingly,  the 
total  burden  on  the  Exc:hange  assoc:iatecl 
with  the  creation  of  the  necessary 
agreements  will  he  approximately  10.') 
hours  and  $(>,733  per  Exchange,  for  a 
total  c:c).st  of  $343,382  for  .ll  Exchanges. 

We  also  prc)])c)se  that  apjieals  entities 
maintain  ap])eals  records  and  jirovicle 
the  ap])ellant  and  the  iiuhlic;  ac:c:ess  to 
tho.se  records,  .suhjec;t  to  applic:ahle  .state 
and  federal  privacy  and  c:c)nficlentiality 
laws.  We  estimate  that  an  individual 
rcupiesting  acc.ess  to  ajipeal  records  mav 
recpiire  up  to  30  minutes  to  suhmit  the 
recpiest  form.  An  employer  suhmitting  a 
similar  recpiest  may  recpiire  up  to  an 
hour  to  c:omplete  the  form  at  a 
maximum  c;ost  of  $02.0.'),  which 
includes  0..')  hours  of  time  from  a 
human  resc)urc;es  .sj)ec:ialist  at  an  hourly 


c:c)st  of  .$40.08  to  c:c)m])lete  the  rec:c)rcl 
recpie.st:  and  0.2.')  hours  of  time  from  an 
attorney  at  an  hourly  c:c)st  of  $t)0.14  and 
0.2.')  hours  from  a  senior  manager  at  an 
hourly  c:ost  of  $79.08  to  review  the 
recjuest  before  suhmi.ssion.  In  order  to 
j)rc)c:es.s  rec.ord  recpiests,  we  antic:i])ate 
the  a])peals  entity  will  recpiire  two 
hours  for  a  total  c;o.st  of  .$42.98  with  an 
additional  dollar  for  the  c;c)st  of  ])rinting 
and  mailing  hard  i:c)])y  rec:orcls.  We 
estimate  that  the  clevelc)])ment  of  the 
records  storage  system  will  necessitate 
l.l  hours  from  a  health  pc)lic:y  analyst  at 
an  hourly  c:ost  of  .$49.3.'),  and  20  hours 
from  an  oiierations  analyst  at  an  hourly 
cost  of  .$.')4.4.')  to  provide  spec:ific:ations 
for  the  rec:orcls  that  need  to  he 
maintained;  20  hours  from  an  attorney 
at  an  hourly  c:osl  of  $t)0.14  and  five 
hours  from  a  senior  manager  at  an 
hourly  c:o.st  of  $79.14  to  ])rovide 
oversight  and  supervision;  and  120 
hours  from  a  c;omj)uter  programmer  at 
an  hourly  c.ost  of  .$,')2..')0  to  c;onchic;t  the 
nec:essarv  system  development. 
Ac;c;c)rdingly.  the  total  hurclen  on  the 
Exchange  assc)c:iated  with  the 
cleveloj)ment  of  the  rec:c)rcls  storage 
system  will  he  I.IO  labor  hours  with  a 
cost  of  aiiproximately  $9,1  .lO  jier 
Exc.hange  and  a  total  cost  of  $407,131 
for  .'ll  Exchanges. 

Finally,  the  appeals  prc)c:ess  will 
recjuire  the  sending  of  nc)tic:es  to  the 
ajipellant  and  other  jiarties  throughout 
the  prociess.  Notic:es  inc:lucle  nc)tic:e  of 
dismissal,  nc)tic:e  of  hearing,  notic:e  of 
denial  of  an  expedited  hearing  recpic^st, 
and  nc)tic:e  of  appeals  clec.ision.  We 
expec:t  that  the  appeal  dec:isic)n  nc)tic:e 
will  he  dynamic:  and  include 
information  tailored  to  the  appellant’s 
c.ase.  We  estimate  that  the  clevelojmient 
of  eac:h  of  the  nec:essary  nc)tic:es  will 
nec:e,ssitate  44  hours  from  a  health 
])c)licy  analyst  at  an  hourly  cost  of 
.$49.3.')  to  learn  ajipeals  rules  and  draft 
nc)tic:e  text;  20  hours  from  an  attorney  at 
an  hourly  cost  of  $90.14  and  four  hours 
from  a  senior  manager  at  an  hourly  c;ost 
of  $79.08  to  review  the  notic;e;  and  32 
hours  from  a  c:om])uter  programmer  at 
an  hourly  c:ost  of  .$.')2..')0  to  c:onduc:t  the 
nec:e.ssary  development.  In  total,  we 
estimate  that  the  development  of  eac:h 
nc)tic:e  s])ec;ifiecl  as  ])art  of  the  a])])eals 
proc.ess  will  recpiire  100  hours  to 
c:omplete  in  the  fir.st  year,  at  a  c;c).st  of 
.$.'). 971  ])er  l-;xc:hange,  fora  total  of 
$304,497  for  .'ll  Exc:hanges. 

2.  I(3<s  Regarding  Notic;es  1 .').'). 302, 
1.').'S.310.  1. '■).'■).  3 1.5.  155.320.  155.330, 
155.335.  155.345,  155.410,  155.715. 
155.722,  155.725,  155.1080) 

.Several  provisions  in  suhjiarts  D  and 
E  outline  spec:ific;  nc)tic:es  that  the 
Exchange  will  send  to  individuals  and 
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employers  ihroiighout  the  eligil)ility  and 
enrollment  process.  The  pnr|)ose  of 
the.se  notices  is  to  alert  the  individuals 
and  em|)loyers  of  actions  taken  by  the 
Exchange.  When  ])ossihle.  we  anticipate 
that  the  Exchange  will  consolidate  this 
notice  when  multiple  members  of  a 
household  are  a])plying  tc)gether  and 
ret;eive  an  eligibility  iletermination  at 
the  same  time.  The  notice  may  he  in 
paper  or  electronic  format  hnt  must  he 
in  writing  and  will  he  sent  after  an 
eligibility  determination  has  been  made 
by  the  Exchange.  We  antici|)ate  that  a 
large  volume  of  enrollees  will  recjuest 
electronic  notification  while  others  will 
oj)t  to  receive  the  notice  by  mail.  As  a 
result  of  certain  enrollees  opting  to 
rec:eiving  the  notice  by  mail  in  some 
instances,  we  estimated  the  associated 
mailing  costs  for  the  time  and  effort 
needed  to  mail  notices  in  hulk  to 
enrollees  as  apjjropriate. 

We  expect  that  tlie  electronic 
eligibility  determination  notice  will  he 
dynamic  and  include  information 
tailored  to  all  possible  outcomes  of  an 
a])])lication  throughout  the  eligihilitv 
determination  process.  To  develop  the 
paper  and  electronic  notices.  Exchange 
staff  would  need  to  learn  eligibility 
rides  and  draft  notice  text  for  various 
decision  points,  follow  np.  referrals,  and 
appeals  procedures.  A  jieer  analvst, 
manager,  and  legal  coumsid  would 
review  the  notice.  The  Exchange  would 
then  engage  in  review  and  editing  to 
incorporate  changes  from  the 
consultation  and  user  testing  including 
review  to  ensure  compliance  with  plain 
writing,  translation,  and  readability 
.standards.  'Fhe  Exchange  will  also 
consult  with  the  state  Medicaid  or  CHIP 
agency  in  order  to  develop  coordinated 
notices.  Finally,  a  developer  would 
program  the  temjjlate  notice  into  the 
eligibility  sy.stem  so  that  the  notice  may 
he  ])0]julated  and  generated  in  the 
correct  format  according  to  an 
individual’s  preference  to  receive 
notices,  via  paper  or  electronically,  as 
the  apjilicant  moves  through  the 
eligibility  prot;ess. 

HHS  is  currently  develojiing  model 
eligibility  determination  notices  and 
several  other  models  for  notices 
described  in  this  suhpart  which  will 
akso  decrease  the  burden  on  Exchanges 
to  e.stahlish  such  notices.  If  a  state  opts 
to  use  the  model  notices  provided  by 
HHS.  we  estimate  that  the  Exchange 
effort  related  to  the  development  and 
implementation  of  the  eligibility  notice 
will  necessitate  44  hours  from  a  health 
policy  analyst  at  an  hourly  cost  of 
.$49.3.'i  to  learn  ajijjeals  rules  and  draft 
notice  text;  20  hours  from  an  attorney  at 
an  hourly  cost  of  $00.14  and  four  hours 
from  a  senior  manager  at  an  hourly  cost 


of  $70.08  to  review  the  notice;  and  32 
hours  from  a  computer  programmer  at 
an  hourly  cost  of  ,$52. .'SO  to  conduct  the 
necessary  development.  In  total,  we 
estimate  that  this  will  take  a  total  of  100 
hours  for  each  Exchange,  at  a  cost  of 
aj)|)roximatelv  $.'5,071  j)er  Exchange  and 
a  total  cost  of'$304,407  for  .'ll 
Exchanges.  We  expect  that  the  burden 
on  the  Exchange  to  maintain  this  notice 
will  he  significantly  lower  than  to 
develo]!  it. 

.Section  1  .‘5.'5.310(h)  sjiecifies  that  the 
Exchange  will  notify  an  enrol  lee’s 
emjiloyer  that  an  employee  has  been 
determined  eligible  for  advance 
payments  of  the  juemium  tax  credits 
and/or  cost-sharing  reductions.  Upon 
making  such  an  eligibility 
determination,  the  Exchange  will  send  a 
notice  to  the  emj)loyer  with  information 
identifying  the  employee,  along  with  a 
notification  that  the  emjiloyer  mav  he 
liable  for  the  pavment  under  section 
408()H  of  the  Code,  and  that  the 
em])loyer  has  a  right  to  appeal  this 
determination.  Becau.se  this  notice  will 
he  sent  to  an  employer  at  the  address  as 
provided  by  an  apjilication  filer  on  the 
application,  we  antici]iate  all  ofthe.se 
notices  will  he  sent  by  mail.  As  a  result, 
we  estimated  the  associated  mailing 
costs  for  the  time  and  effort  needed  to 
mail  notices  in  hulk  to  emiilovers.  Like 
the  (digihility  notice,  the  em|)loyer 
notice  above  will  he  developed  and 
ju'ogrammed  into  the  eligihilitv  system, 
ilowever,  unlike  the  eligibility  notice, 
we  exjiect  the  information  on  the 
emjiloyer  notii;e  to  he  minimal  in 
coiujiarison  to  the  eligibility  notice  and 
therefore  the  burden  on  the  Exchange  to 
develo])  the  notice  to  he  suh.stantially 
less.  Further,  as  with  the  individual 
eligibility  notice,  HHS  will  jirovide 
model  notice  text  for  Exchanges  to  use 
in  developing  this  notice. 

3.  IC3<.s  Regarding  Verification  of 
Enrollment  in  an  Eligible  Emplover- 
.Sponsored  Flan  and  Eligihilitv  for 
Qualifying  Coverage  in  an  Eligible 
Employer-.SjJon.sored  Flan  1.'5.'5.32()) 

.Section  1.'5.'5.32()(d)  propo.ses  the 
process  for  the  verification  of 
enrollment  in  an  eligible  employer- 
s])onsored  jilan  and  eligibility  for 
(lualifving  coverage  in  an  eligible 
employer-sponsored  plan.  Faragraph 
(d)(2)  sjiecifies  that  the  Exchange  will 
obtain  relevant  data  from  any  electronic 
data  source  available  to  the  Exchange 
which  has  been  approved  hv  HITS,  as 
well  as  data  from  certain  spiicified 
electronic  data  sources.  This  will 
involve  the  development  and  execution 
of  data  sharing  agreements;  however, 
this  burden  is  already  cajitiired  in  the 
data  sharing  agreements  described  in 


§  1.'5.'5.31.‘5.  As  these  verification 
activities  will  all  he  electronic,  we  do 
not  expect  for  there  to  he  any  additional 
burden  than  that  which  is  recinired  to 
design  the  overall  eligibility  and 
enrollment  system. 

Faragraj)h  (d)(3)(iii)(A)  propo.ses  that 
the  Exchange  ])rovide  notice  to  the 
applicant  indicating  that  the  Exchange 
will  he  contacting  any  employer 
identified  on  the  application  to  verify 
whether  the  applicant  is  enrolled  in  an 
eligible  employer-sjjonsored  plan  or  is 
eligible  for  (pialifying  coverage  in  an 
eligible  employer-sponsored  plan  for  the 
benefit  year  for  which  coverage  is 
requested.  The  burden  a.ssociated  with 
this  notice  is  addressed  in  l.'5.'5.31()(g)  as 
this  will  not  he  a  .separate  notice,  hut 
incorjiorated  into  the  eligibility 
determination  notice  described  in  the 
above  paragraph. 

In  paragraph  (d)(3)(iii)(D).  we  projiose 
that  the  Exchange  make  reasonable 
attempts  to  contact  any  employer  to 
which  the  apjilicant  attested 
employment  to  verify  whether  the 
applicant  is  enrolled  in  an  eligible 
emplover-sjumsored  plan  or  is  eligible 
for  (pialifying  coverage  in  an  eligilile 
employer-sponsored  plan  for  the  benefit 
year  for  which  coverage  is  reipiested.  It 
is  difficult  to  estimate  the  burden 
associated  with  this  information 
collection  as  the  calculation  involves 
identifying  the  lunnher  of  individuals 
for  whom  employer-sponsored  coverage 
information  will  he  unavailable.  As 
such,  below,  we  estimate  the  time  and 
cost  associated  with  the  Exchange 
making  a  reasonable  attempt  to  contact 
one  em])lover.  We  estimate  the  time 
a.ssociated  with  this  information 
collection  to  he  a  total  of  2.2  hours  per 
employer  at  a  total  co.st  of  $34. 

.Section  1.'5.'5.32()(d)(4)  jjrojioses  that 
Exchange  may  .satisfy  the  jirovisions  in 
this  paragrajjli  by  relying  on  a 
verification  process  performed  by  HH.S. 
The  burden  associated  with  this 
jjrovision  is  the  time  and  effort 
necessary  for  the  Exchange  to  establish 
or  modify  an  agreement  for  eligibility 
determinations  and  coordination  of 
eligihilitv  functions.  The  burden 
a.ssociated  with  this  provision  is 
included  in  1.'5.'5.34.'5. 

4.  lURs  Regarding  A|)|)Iication 
Counselors  and  Authorized 
Repre.sentatives  (§  1.'5.'5.22.'5  and 
§1.').'5.227) 

.Section  1.'5.‘5.22.'5  of  the  regulation 
provides  the  standards  on  which  an 
Exchange  will  certify  application 
counselors  to  facilitate  enrollment  in  the 
Exchange.  .Section  l.'5.‘5.22.'5(h)  outlines 
the  standards  for  certification  of 
individuals  seeking  to  become 
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a|)])li(;ati()n  eounselors.  Section  l.').'j.227 
of  the  regulation  gives  an  individual  or 
employee  the  ability  to  designate  an 
authorized  representative  to  act  on  the 
individual  or  employee’s  hehalf.  Section 
15!!. 227(e)  outlines  the  standards  for 
certification  if  the  authorized 
rejire.sentative  is  acting  as  either  a  staff 
memher  or  vohmt(;er  of  an  organization. 
The  burden  associated  with  these 
provisions  is  the  time  and  effort 
nece.ssarv  for  the  Exchange  to  develop 
and  execute  agreements  with  applicable 
ajijilication  counselors.  For  each 
jirovision  we  estimate  that  it  will  take 
10.1  hours  per  Exchange  to  meet  the.se 
rejiorting  requirements.  This  includes  a 
mid-level  health  jiolicy  analyst  drafting 
the  agreement  with  managerial  oversight 
and  comjinihensive  review  of  the 
agreement.  The  estimated  cost  for  each 
Exchange  is  .S(j.733  and  a  total  cost  of 
S343,38.3  for  .'ll  Exchanges. 

5.  ICRs  Regarding  Electronic 
Tran.smissions  l.')5.31().  l.'i.'i.Itl.'i, 
l.'j.').320.  l.'i.'i.33().  1. '■>.'5.340.  1  .'5.'5.7{).'5) 

.Sections  l.'5.'5.31().  1  .'5.'5.31  .'5,  1. '55. 320. 
153.330.  155.340.  and  155.705  involve 
the  electronic  transmission  of  data  in 
order  to  determine  eligibility  for 
enrollment  in  a  QHP  and  for  insurance 
affordahility  jirograms.  .Section 
155.310((1)(3)  sjiecifies  that  the 
Exchange  must  notify  the  state  Medicaid 
or  (3  HP  agency  and  transmit  all 
information  from  the  records  of  the 
Exchange  to  the  Medicaid  or  (311P 
agency  to  ensure  that  the  Medicaid  or 
(3  IIP  agency  can  provide  the  ajiplicant 
with  cov(;rage  prom])tly  and  without 
undue  delay.  3'his  ajqilicant  information 
will  he  transmitted  electronically  from 
th(!  Exchangi;  to  the  agency 
administering  Medicaid  or  CHIP  upon 
receiving  an  indication  that  the 
Exchange  has  determined  an  applicant 
eligible  for  such  program.  3’he  ])urpo.se 
of  this  data  transmission  is  to  notify  the 
agency  administering  Medicaid  or  CHIP 
that  an  individual  is  newly  eligible  and 
thus  the  agency  should  facilitate 
enrollment  in  a  plan  or  delivery  system. 
Data  will  he  transmitted  through  a 
secure  electronic  interface. 

.Sections  155.315  and  155.320  include 
transactions  neccissary  to  verifv 
a])piicant  information.  We  expect  there 
to  he  no  tran.sactional  burden  associatixl 
with  the  electronic  transactions  needed 
to  imj)lement  §  155.315  and  ^  155.320. 
As  the.se  transmission  functions  will  all 
h(!  electronic,  we  do  not  exp(!ct  for  there 
to  he  any  additional  burden  than  that 
which  is  reqninul  to  design  the  overall 
eligibility  and  enrollment  system. 

In  section  155.340,  the  Exchange  must 
provide  the  relevant  information,  such 
as  the  dollar  amount  of  the  advance 


payment  and  the  cost-sharing 
reductions  eligibility  category,  to  enable 
advance  payments  of  the  premium  tax 
credit  and  cost-sharing  reilnctions, 
reconciliation  of  the  advance  iiayments 
of  the  premium  tax  credit,  and  enqiloyer 
resj)onsil)ility.  As  we  hojie  that  these 
transmissions  of  information  will  all  he 
electronic,  we  do  not  expect  for  tluiie  to 
he  any  additional  burden  than  that 
which  is  reipiired  to  design  the  overall 
eligibility  and  enrollment  system. 

().  l(3<s  Regarding  Re])orting  (3ianges 
(§(?  155.31 5.  155.  330,  155.335) 

.Section  155.315(f)  outlines  the 
process  for  resolving  inconsistencies 
identified  through  the  verification 
process.  In  §  155.33()(c;)(l),  we  .state  that 
the  Exchange  will  verify  any 
information  rejiorted  hv  an  enrollee  in 
accordance  with  the  proce.sses  specified 
in  155.315  and  155.320  prior  to  using 
such  information  in  an  eligibility 
redetermination.  .Section  155.335(e) 
jirovides  that  the  Exchange  will  nujuire 
a  (jualilHul  individual  to  report  any 
changes  with  resjiect  to  the  information 
listed  in  the  notice  described  in 
paragraph  (c)  of  this  .section  within  30 
days  from  the  date;  of  the  notice.  It  is  not 
po.ssihle  at  this  time  to  jirovide 
estimates  for  the  niimher  of  applicants 
for  whom  a  reported  change  will 
necessitate  the  adjudication  of 
documentation,  but  we  anticijiate  that 
this  ninnher  will  decrea.se  as  a|>])licant.s 
become  more  familiar  with  the 
eligibility  process  and  as  more  data 
become  available.  As  such,  for  now.  we 
note  that  the  burden  associated  with 
this  provision  is  one  hour  for  an 
individual  to  collect  and  submit 
documentation,  and  12  minutes  for 
eligibility  sujiport  staff  to  review  the 
documentation. 

7.  ICRs  Regarding  Enrollment  and 
Termination  155.400,  155.405, 
155.430) 

In  Part  155,  suhjiart  E  of  the  Exchange 
final  rule,  we  de.scrihe  the  requirements 
for  Exchanges  in  connection  with 
enrollment  and  disenrolhnent  of 
qualified  individuals  through  the 
Exchange.  These  information  collections 
are  as.sociated  with  sending  eligibility 
and  enrollment  information  to  QHP 
issuers  and  to  HH.S,  maintaining  records 
of  all  enrollments  in  QHPs  through  the 
Exi;hange.  njconciling  enrollment 
information  with  QHP  issuers  and  HH.S, 
and  retaining  and  tracking  coverage 
termination  iidbrmation.  3’he  burden 
(estimates  associated  with  these 
provisions  include  the  time  and  cost  to 
meet  the.se  record  requirements.  VVi; 
estimate  that  it  will  take  142  hours  for 
an  Exchange  to  meet  these 


recordkee|)ing  reipurements  for  a  total 
of  7.242  hours. 

In  the  case  of  tlu;  reejuirement  related 
to  termination  standards,  the  burden 
includes  estimates  related  to  the 
maintenance  and  transmission  of 
coverage  termination  information,  as 
well  as  th(!  time  and  effort  needed  to 
develop  the  system  to  collect  and  store 
the  iidbrmation.  We  estimate  that  it  will 
take  a])])roximately  70  hours  annually 
for  the  time  and  effort  to  meet  this 
reipiirement  fora  total  of  3,570  hours. 

8.  ICRs  Regarding  Agreements  (§§  155. 
302,  155.225.  155.227,  155.345,  155.510) 

These  provisions  proijose  that 
Exchanges  and  ajipeals  entities  will 
enter  into  written  agreements  with 
agencies  administering  other  insuramie 
affordahility  ])rograms.  I’hese 
agreements  are  necessary  to  minimize 
burden  on  individuals,  ensure  prompt 
determinations  of  eligibility  and 
enrollment  in  the  approjniate  program 
without  undue  delay,  prompt  issuance 
of  appeal  decisions,  and  to  jirovide 
standards  for  transferring  an  ajijilication 
from  an  insurance  affordahilitv  jirogram 
to  the  Exchange.  Agencies  will  also 
develop  agreements  to  share  data 
between  insurance  afforilahility 
programs.  3’he  specific  numher  of 
agreements  needed  may  vary  (Uqiending 
on  how  .states  choose  to  divide 
resjionsihilities  regarding  eligibility 
determinations. 

3’he  hiirden  as.sociated  with  this 
provision  is  the  time  and  effort 
nece.ssarv  for  the  Exchange  to  establish 
or  modify  an  agreement  for  eligibility 
determinations  and  coordination  of 
eligibility  and  enrollment  functions.  If 
an  Exchange  choo.ses  to  draft  sejiarate 
agreements  for  each  insurance 
affordahility  jirogram  or  a  subset  of 
insurance  affordahility  programs,  then 
the  estimate  would  likely  increase.  We 
estimate  it  will  take  each  Exchange  an 
average  of  105  hours  to  create  a  new 
agreement,  although  we  assume  that 
such  agreements  will  he  largelv 
.standardized  acro.ss  states,  and  that  HH.S 
will  provide  initial  drafts.  3’his  includes 
a  mid-level  health  jiolicy  analyst  and  an 
ojjerations  analyst  reviewing  the 
agreement  with  managerial  oversight 
and  comprehensive  review  of  the 
agreement  an  operations  analyst.  We 
estimate  a  cost  linrden  of  .$0,733  per 
I'Nchange. 

9.  l(’3<s  Regarding  Notices  to  QHP 
Issuers  (§§150.200,  150.205,  150.270, 
150.290) 

First,  section  150.200(h)  jirovides  that 
QHP  i.ssuers  will  notify  a  (jualified 
individual  of  his  or  her  effective  date  of 
coverage,  in  ac:cordance  with  the 
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effective  dates  of  coverage  established 
by  the  Exchange  in  accordance  with 
§1 55.41  ()(c)  and  (f).  Second,  under 
§  156.270(1)).  QHP  i.ssuers  will  send  a 
notice  of  termination  of  coverage  to  an 
enrollee  if  the  enrollee’s  coverage  in  the 
Q1  IP  is  being  terminated  for  any  reason. 
'I’hird,  section  156.270(1)  provides  that 
QlIP  issuers  will  provide  enrollees  with 
a  notice  about  the  grace  period  for  non- 
])ayment  of  premiums.  QHP  issuers  will 
.send  this  notice  to  enrollees  who  are 
delinquent  on  premium  payments. 
Fourth,  section  156.265(e)  provides  that 
QHP  issuers  will  provide  new  enrollees 
with  an  enrollment  information 
l)ackage,  which  we  anticipate  that 
issuers  may  combine  with  the 
notific:ation  of  coverage  effective  date 
described  in  ^  156.260(h).  La.stly,  under 
§  156.290(h),  QHP  issuers  will  ])rovide  a 
notice  to  enrollees  if  the  issuer  elects 
not  to  seek  recertification  of  a  QHP. 

We  antici])ate  that  some  of  the  above 
QHP  issuer  required  notices  are  similar 
in  nature  to  the  notices  that  issuers 
currently  send  to  enrollees.  For 
exam])le,  it  is  .standard  ])rat:tice  for 
issuers  to  ])rovide  new  enrollees  with 
information  about  their  enrollment  in  a 
plan,  their  effective  date  of  coverage, 
and  if  and  when  their  coverage  is 
terminating.  Accordingly,  we  anticipate 
that  QHP  issuers  will  review,  update, 
and  revise  notice  tem])lates  that  they 
utilize  currently  as  they  work  to  address 
the  notice  requirements  described  below 
and  to  ensure  that  the  notices  include 
the  ap])ropriate  information.  Similar  to 
notices  that  will  he  i.ssued  by  the 
Exchange,  we  ex])ect  that  for  QHP- 
issued  notices,  an  analyst  will  develop 
text,  and  a  peer  analyst,  manager,  and 
legal  counsel  for  the  i.ssuer  will  review 
the  notices,  including  a  review  to  ensure 
compliance  with  ])lain  writing,  language 
access,  and  readability  standards  as 
re(juired  under  ^  156.250(c).  Finally,  a 
developer  will  need  to  incorporate 
programming  changes  into  the  i.ssuer’s 
noticing  system  to  account  for  the 
changes  and  updates  that  will  he 
necessary  to  ensure  that  the  QHP  issuer 
is  in  compliance  with  the  notice 
.standards  set  forth  in  this  rule  and  to 
ensure  the  notice  can  he  ])0})ulated  and 
generated  according  to  an  individual’s 
preference  to  receive  notices.  We 
estimate  that  the  burden  related  to  the 
develoj)ment  and  imj)lementation  of 
this  notice  will  necessitate  44  hours 
from  a  health  |)olicy  analyst  at  an  hourlv 
cost  of  .$49. .35  to  learn  apj)eal.s  rules  and 
draft  notice  text;  20  hours  from  an 
attorney  at  an  hourly  cost  of  $90.14  and 
four  hours  from  a  senior  manager  at  an 
hourly  cost  of  $79.08  to  review  the 
notice;  and  32  hours  from  a  c:omputer 


programmer  at  an  hourly  co.st  of  .$52.50 
to  conduct  the  necessary  develo])ment. 

In  total,  we  estimate  that  this  will  take 
a  total  of  100  hours  for  each  QHP  issuer, 
at  a  cost  of  a])proximately  $5,971  per 
issuer.  We  ex])ect  that  the  burden  on 
QHP  issuers  to  maintain  this  notice  will 
he  significantly  lower  than  to  develop  it. 

However,  we  believe  that  the  burden 
e.stimate  de.scrihed  under  §  155.310(g) 
likely  re])resent.s  an  upper  hound 
estimate  of  the  burden  on  i.ssuers  to 
develop  each  of  these  notices  as  in  some 
ca.ses  the  notice  de.scrihed  under 
§155.31 0(g)  will  he  somewhat  more 
dynamic  in  order  to  address  the 
additional  information  we  expect  to  he 
included  in  that  notice. 

Since  the  above  e.stimate  ajjplies  to 
one  notice,  and  we  described  five 
notices  under  part  156,  the  total  burden 
estimate  is  .$40,710.  Due  to  uncertainty 
regarding  the  number  of  individuals 
who  will  choose  to  receive  j)a])er 
notices,  as  well  as  some  uncertainty 
regarding  the  fre(juency  of 
circum.stances  that  will  trigger  notices 
in  accordance  with  this  j)art,  we  have 
only  included  an  e.stimate  of  the 
])rinting  and  mailing  co.sts  for  a  QHP 
i.ssuer  to  send  one  notice  to  a  cpialified 
individual  or  enrollee. 

We  have  submitted  a  coj)y  of  this 
pro])o.sed  rule  to  the  OMH  for  its  review 
of  the  rule’s  information  collection  and 
recordkeeping  reciuirements.  These 
recpiirements  are  not  effective  until  they 
have  been  approved  by  the  OMB. 

10.  ICRs  Regarding  Notices  and  Third- 
Partv  Di.sclosures  in  the  SHOP 
(§§  i 57.205(e).  157.205(f)) 

45  CFR  ])art  157  includes  several 
instances  in  which  tpialified  employers 
participating  in  the  .SHOP  Exchange  will 
need  to  provide  information  to 
employees  or  to  the  SHOP  Exchange. 

We  include  the  data  elements  for  these 
notifications  in  ap])endix  A  of  this  PRA 
])ackage.  For  the  individual  market 
Exchange,  we  antici])ate  that  a  large 
share  of  enrollees  will  elect  to  receive 
electronic  notices  while  the  rest  will 
receive  notices  hv  mail.  We  do  not  make 
this  a.s.sumj)tion  for  notices  described 
here  as  we  expect  that  qualified 
employers  will  provide  notices  to 
employees  in  whatever  format  the 
(pialified  em])loyer  usually  provides 
notices  to  employees;  in  j)aper, 
electronically,  or  in  a  combination  of 
both  formats.  We  e.stimate  that  the 
a.ssociated  printing  costs  for  |)aper 
notices  will  he  a])proximatelv  $9.10  per 
notice.  We  do  not  take  mailing  costs 
into  consideration  for  notices  provided 
by  (jualified  emj)loyer.s,  as  we  expect 
that  if  (jualified  emj)loyers  j)rovide 
notices  in  ])a])er  format,  the  emj)loyer 


may  |)rovide  the  em])loyee  with  the 
notice  in  j)er.son,  as  oi)j)o.sed  to  mailing 
the  notice.  We  do  not  have  a  reasonable 
way  to  estimate  total  printing  co.sts  for 
notices  jjrovided  by  (jualified  emplovers 
in  the  .SHOP  Exchange  due  to 
uncertainty  regarding  the  numher  of 
emj)l()yee.s  who  will  choose  to  receive 
j)aj)er  notices,  as  well  as  .some 
uncertainly  regarding  the  fre(juency  of 
circumstances  that  will  trigger  notices 
in  accordance  with  this  j)arl. 

First,  §  157.205(e)  .sj)ecifie.s  that  a 
(jmdified  emj)loyer  i)rovi(le  an  enq)l()vee 
with  information  about  the  enrollment 
ju'ocess.  A  (jualified  emj)loyer  will 
inform  each  emj)loyee  that  he  or  she  has 
an  offer  of  coverage  through  the  SHOP 
Exchange,  and  instructions  for  how  the 
employee  can  aj)j)lv  for  and  enroll  in 
coverage.  We  anticij)ate  that  the 
qualified  employer  will  akso  j)rovide 
information  about  the  accej)tahle 
formats  in  which  an  emj)l()yee  may 
submit  an  aj)j)lication;  online,  on  j)aj)er, 
or  by  j)hone.  as  described  under 
§  157.2()5(c).  If  the  emj)loyee  being 
offered  coverage  was  hired  outside  an 
initial  or  annual  enrollment  j)erio(l.  the 
notice  will  also  inform  the  emjjloyee  if 
he  or  she  is  (jualified  for  a  sj)ecial 
enrollment  j)eri()(l.  .Second,  in 
§  157.205(f)  we  jDrovide  that  a  (jualified 
emjjloyer  will  notify  the  .SHOP 
Exchange  regarding  an  emj)l()vee’.s 
change  in  eligibility  for  enrollment  in  a 
QHP  through  the  .SHOP  Exchange, 
including  when  a  dej)endent  or 
emj)l()yee  is  newly  eligible,  or  is  no 
longer  eligible. 

\Ve  exj)ect  that  the  information  that 
(jualified  emj)loyer.s  will  j)r()vi(le  to 
emj)l()yee.s  and  the  .SHOP  Exchange,  as 
de.scrihed  above,  will  he  somewhat 
.standardized.  Additionally,  we 
anticij)ate  that  (jualified  emj)loyer.s  may 
he  more  likely  to  manually  develoj)  the 
notices  de.scrihed  in  this  j)art,  as 
comj)ared  to  the  other  notices  de.scrihed 
in  j)art  155  and  156  which  we  anticij)ate 
are  more  likely  to  he  automatically 
generated.  We  exjject  that  in  order  for  a 
(jualified  employer  to  estahli.sh  a  notice, 
the  (jualified  emj)l()yer  will  need  20 
hours  from  a  human  re.sources  .sj)eciali.st 
at  an  hourly  cost  of  .$40.68  to  develoj) 
the  text;  and  four  hours  from  a  human 
resources  manager  at  an  hourl  v  cost  of 
$75.01  and  ten  hours  from  an  attorney 
at  an  hourly  co.st  of  $90.14  to  review  the 
notices.  We  do  not  anticij)ate  that  a 
(level()j)er  will  he  needed  to  develoj)  the 
notices  de.scrihed  in  this  j)art  since  we 
exj)ect  that  in  most  ca.ses.  these  notices 
will  he  manually  generated  on  demand. 
Accordinglv,  we  exj)ect  that  the  burden 
hours  for  (level()j)ing  each  of  the  notices 
will  he  aj)j)roximately  34  hours,  for  a 
total  of  68  hours  j)er  qualified  emj)l()yer. 
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at  a  total  cost  of  .$4,030.  We  expect  that  significantly  lower  than  to  develoj)  the  D.  Sinmiuiiy  of  Annual  Bnvdan 

the  hurden  on  the  (jualified  employer  to  notices.  Estimates  for  Proposed  Ueqnirements 

maintain  the  notices  will  h(! 


A 


jable  1— Proposed  Annual  Recordkeeping  and  Reporting  Requirements 
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/:.  Siihmission  of 
(^oinnwnts 

We  have  submitted  a  eojjy  oi  tliis 
jHoposed  rule  to  OMB  for  its  review  of 
the  rule's  information  collection  and 
uicordkeejjing  requirements.  These 
riujuirements  are  not  effective  until  they 
have  been  a])proved  by  the  OMB. 

To  obtain  copies  of  the  .su])porting 
statement  and  any  related  forms  for  the 
propo.sed  paperwork  collections 
refenmccul  above,  access  the  CMS  Web 
site  at  htti)://\\  n  \\’.cius.gov/lie<>uIations- 
(ind-(iin(iancn/L(^gisl(ition/ 
PiipanvorkliaduciionActof  1 995/PIiA- 
Listin<>.Iitn}I  or  call  the  Reports 
(Clearance  Office  at  41()-78()-132(). 

We  invite  public  comments  on  these 
potential  information  colleOion 
recpiirements.  If  you  comment  on  these 
information  collection  and 
recordkeejiing  recjuirements.  ])lease  do 
either  of  the  following; 

1.  Submit  your  comments 
electronically  as  spticified  in  the 
ADDRESSES  section  of  this  ])roposed  rule; 
or 

2.  Submit  your  comments  to  the 
Office  of  Information  and  Regulatorv 
Affairs.  Office  of  Management  and 
Budget.  Attention;  (IMS  Desk  Officer, 
(CMS-2334-P)  Fax;  (202)  30.'i-(i974;  or 
Fmai  1 ;  ()II{A_siihniissi()n@()nih.(H)}).^ov. 
PRA-s])ecific  comments  must  he 
received  by  March  l.'j,  2013. 

VI.  Response  to  (Comments 

Because  of  the  large  numher  of  public 
comments  we  normally  receive  on 
Federal  Register  documents,  we  are  not 
able  to  acknowledge  or  res|)ond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  si)ecified  in  the  “DATES"  section 
of  this  preamble,  and,  when  we  proceed 
with  a  subsequent  document,  we  will 
res])ond  to  the  comments  in  the 
preamble  to  that  document. 

VII.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  imj)act  of  this 
ride  as  required  by  Executive  Order 
128(j()  on  Regulatory  Planning  and 
Review  (September  30,  1993)  and 
Executive  Order  13503  on  Imjnoving 
Regulation  and  Regulatory  Review 
(January  18.  2011).  Executive  Orders 
12800  and  13503  direct  agencies  to 
assess  all  costs  and  Ixmefits  of  available 
regulatory  alternatives  and,  if  regulation 


is  nece.ssary,  to  .select  regulatorv 
approaches  that  maximize  net  himefits 
(including  jiotential  economic, 
environmental,  public  health  and  .safetv 
effects,  distributive  impacts,  and 
eipiity).  A  regulatory  impact  analysis 
(RIA)  must  he  ])repared  for  rules  with 
economi(;ally  significant  effects  ($100 
million  or  more  in  any  1  year).  The 
Office  of  Management  and  Budget  has 
determined  that  this  rulemaking  is 
“economically  significant”  within  the 
meaning  of  .section  3(f)(1)  of  Executive 
Order  12800.  because  it  is  likely  to  have 
an  animal  effect  of  $100  million  in  any 
one  year.  Accordingly,  we  have 
prejiared  a  Regulatory  Impact  Analysis 
that  presents  the  costs  and  benefits  of 
this  rulemaking.  The  Department  invites 
comments  on  this  asses.sment  and  its 
conclusions. 

In  the  April  30,  2010,  final  rule  on 
State  Flexibility  for  Medicaid  Benefit 
Packages,  the  assumptions  utilized  in 
modeling  the  estimated  economic 
inqiact  of  the  associated  provisions  took 
into  perspective  the  i;osts  of  the  benefit 
jiackage  for  the  new  adult  grouji. 
(Coverage  of  these  benefits  was  alreadv 
accounted  for  in  the  Ajiril  30,  2010, 
final  rule,  and  therefore,  does  not  need 
to  he  rejieated  here.  A  central  aim  of 
Title  I  of  the  Affordable  Care  Act  is  to 
exjiand  access  to  health  insurance 
coverage  through  tlie  estahlishment  of 
Exchanges.  The  numher  of  uninsured 
Americans  is  rising  due  to  lack 
affordable  insurance,  harriers  to 
insurance  for  peojile  with  ]ire-existing 
conditions,  and  high  prices  due  to 
limited  comjietition  and  market  failures. 
Millions  of  jieople  without  health 
insurance  use  health  care  services  for 
which  they  do  not  pay,  shifting  the 
uncompensated  cost  of  their  care  to 
health  care  providers.  Providers  pass 
much  of  this  cost  to  insurance 
companies,  resulting  in  higher 
]iremiums  that  make  insurance 
unaffordable  to  even  more  peojile.  The 
Affordable  Care  Act  includes  a  numher 
of  policies  to  address  these  problems, 
including  the  creation  of  Affordable 
Insurance  Exchanges. 

Beginning  in  2014,  individuals  and 
small  businesses  will  he  able  to 
jnirchase  jirivate  health  insuran(;e — 
known  as  (pialified  health  ])lan.s — 
through  comjietitive  market])laces 
called  Affordable  Insurance  I^xchanges, 
or  “Exchanges.”  This  propo.sed  rule 


would;  (1)  Set  forth  standards  for 
adjudicating  appeals  of  eligibility 
determinations,  including  eligibility  for 
enrollment  in  a  (]ualified  health  plan 
through  the  Exchange  and  insurance 
affordability  programs,  certificates  of 
exemption  from  the  shared 
responsibility  payment,  and  SHOP 
eligibility,  for  pur])oses  of  implementing 
.section  1411(11  of  the  Affordable  (iare 
Act;  (2)  outline  criteria  related  to  the 
verification  of  enrollment  in  an  eligible 
employer-.s])on.sored  plan  and  eligibility 
for  (jualifving  coverage  in  an  eligible 
emjiloyer-sponsored  jilan;  and  (3) 
further  specify  or  amend  other 
eligibility  aiul  enrollment  jirovisions  to 
provide  detail  necessary  for  state 
implementation.  This  rule  continues  to 
afford  .states  substantial  discretion  in  the 
design  and  ojieration  of  an  Exchange, 
with  greater  .standardization  provided 
where  directed  by  the  statute  or  where 
there  are  conqielling  practical, 
efficiency  or  consumer  protection 
reasons. 

II.  Estimated  Impact  of  the  Medicaid 
and  CHIP  Eligibilitv  Provisions 

The  RIA  ])uhli.shed  with  the  March 
2012  Medicaid  eligibility  final  rule 
detailed  the  inqiact  of  the  Medicaid 
eligibility  changes  related  to 
im])lementation  of  the  Affordable  Care 
Act.  The  majority  of  jirovisions 
included  in  this  jiroposed  rule  were 
described  in  that  detailed  RIA. 

1.  Anticijiated  Effects  on  Medicaid 
Enrollment 

The  Affordable  Care  Act's  anticipated 
effects  on  Medicaid  enrollment  were 
described  in  the  March  2012  RIA.  with 
the  exception  of  the  new  eligibility 
groiqi  for  former  foster  care  children. 

The  former  foster  care  group  was  not 
covered  in  the  March  2012  rule  and 
therefore  was  not  included  in  the  RIA 
for  that  rule.  Estimates  for  this  new 
groiqi  are  provided  below.  We  note  that 
the  e.stimates  included  in  the  March 
2012  RIA,  and  tho.se  for  the  former 
foster  care  group,  reference  the 
Medicaid  ha.seline  for  the  FY  2013 
President’s  Budget. 

As  described  in  Table  2,  the  CMS 
Office  of  the  Actuary  (OACT)  estimates 
that  by  2017,  an  adilitional  74,000 
imlividuals  will  he  enrolled  in  Medii:aid 
under  the  new  eligibility  groiqi  for 
former  fo.ster  care  children. 
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Table  2— Estimated  Effects  of  This  Proposed  Rule  on  Medicaid  Enrollment,  2013-2017 

[In  thousands] 


2014 

2015 

2016 

2017 

Enrollment  . 

0 

55 

72 

73 

74 

Source;  CMS  Office  of  the  Actuary. 


()A(;T  pre])ar(!d  this  estimate  using 
data  on  individuals,  together  with  their 
income  levels  and  insured  status,  from 
the  (iurrent  Poimlation  Survey  and  the 
Medical  Exjrenditnre  Panel  Survey.  In 
addition,  they  made  assnmjMions  as  to 
the  actions  of  individuals  in  re.sjmnse  to 
the  new  coverage  ojjtions  under  the 
AlfordahU;  Ciare  Act  and  the  o])erations 
of  the  new  enrollment  ])rot;esses  and  the 
Exchanges.  OACT  notes  that  such 
e.stimates  are  inherently  uncertain,  since 
they  dejjend  on  future  ec;onomic. 
demographic,  and  other  factors  that 
cannot  he  j)reci.sely  determined  in 
advance.  Moreover,  the  actual  hrdiavior 
of  individuals  and  the  actual  operation 
of  the  new  enrollment  processes  and 
Exchanges  coidd  differ  from  OACT's 
assumptions. 

The  net  increase  in  enrollment  in  the 
Medicaid  program  and  the  resulting 
reduction  in  the  number  of  uninsured 
individuals  will  ])roduce  several 
l)(!uefits.  For  new  enrollees.  eligibility 
for  Medicaid  will  improve  access  to 
medical  care.  Evidence  suggests  that 
im])rov(!d  access  to  medical  care  will 
re.sult  in  im])roved  health  outcomes  and 
greater  financial  security  for  the.se 
individuals  and  families.  Evidence  on 
how  Medicaid  coverage  affects  medical 
care  utilization,  health,  and  financial 
security  comes  from  a  rec.ent  evaluation 
of  an  expansion  of  Oregon’s  Medicaid 
program.'*  In  2008,  Oregon  conducted  a 
lottery  to  expanded  access  to  uninsured 
adults  with  incomes  below  100  jiercent 
of  the  FPL.  Aj)])roximately  10,000  low- 
income  adidts  were  newly  enrolled  in 
Medicaid  as  a  result.  The  evaluation  is 
particularly  .strong  because  it  was  able 
to  comjjare  outcomes  for  those  who  won 
the  lottery  with  outcomes  for  those  who 
did  not  win,  and  contains  an  e.stimate  of 
the  benefits  of  Medicaid  coverage.  TIkj 
evaluation  concluded  that  for  low- 
income  uninsured  adidts,  Medicaid 
coverage  has  the  following  effects: 

•  Significantly  higher  utilization  of 
preventive  care  (mammograms, 
cholesterol  monitoring,  etc.), 

•  A  significant  increase  in  the 
probability  of  having  a  regular  office  or 
clinic  for  primary  care,  and 


■'  Amy  FinktiLstoin.  ol  nl.  '‘llu!  ()ii!<>()n  Hoiilth 
Insunmco  Fxiiorimont:  lividiiiico  from  llm  First 
Yoar,"  National  Buroaii  of  Fconomic  Rosoarch 
Working  I’apor  No.  171‘)().  )ulv  2011. 


•  Significantly  better  .self-rejiorted 
health. 

While  there  are  limitations  on  the 
ability  to  extrajiolate  from  the.se  results 
to  the  likely  impacts  of  the  Affordable 
Clare  Act’s  expansion  of  Medicaid 
coverage,  these  results  provide  evidence 
of  health  and  financial  benefits 
associateil  with  coverage  expansions  for 
a  population  of  non-elderly  adults. 

The  re.sults  of  the  Oregon  study  are 
consistent  with  jirior  re.search,  which 
has  found  that  health  insurance 
coverage  improves  health  outcomes. 

The  Institute  of  Medicine  (2002) 
analyzed  several  po])ulation  studies  and 
found  that  jieople  under  the  age  05  who 
were  uninsured  faced  a  25  percent 
higher  risk  of  mortality  than  those  with 
private  c.overage.  'This  pattern  was 
found  when  comjiaring  deaths  of 
uninsured  and  insurecl  patients  from 
heart  attack,  cancer,  traumatic  injurv. 
and  HIV  infection.’’  The  Institute  of 
Medicine  also  concluded  that  having 
insurance  leads  to  hiitter  clinif:al 
outcomes  for  diabetes,  cardiovascular 
disease,  end-.stage  renal  disease,  HIV 
infection  and  mental  illness,  and  that 
uninsured  adults  were  le.ss  likely  to 
have  regidar  checkujfs,  recommended 
health  .screening  services  and  a  usual 
sourc:e  of  care  to  helj)  manage  their 
disea.se  than  a  person  with  coverage. 
Other  re.search  has  found  that  hirtli 
outcomes  for  women  covered  by 
Medicaid  are  not  different  than  those 
achieved  for  privately  insured  patients, 
adjusting  for  risk  variables.'* 

In  addition  to  being  able  to  seek 
treatnumt  for  illnesses  when  they  arise. 
Medicaid  beneficiaries  will  he  al)le  to 
mon;  easily  obtain  preventive  care, 
which  will  help  maintain  and  imjjrove 
their  h(;alth.  Research  demonstrates  that 
when  uninsunHl  individuals  obtain 
coverage  (including  Medicaid),  the  rate 
at  which  they  obtain  needed  care 
increases  substantially.'^ Having 


Instiliito  i)t  M(!(li(:in(!.  (jam  wilhoiil  covirnii’a:  loo 
litllo.  loo  lolo  (Niilidiiiil  Aciidiimios  I’rnss.  2002). 

'■F.A.  Aiiimi,  i!l  ill,  "Miuliciiid  and  I’niliMin  Biiili 
and  l.ow  liirlli  \Vi!i{;lil;  Tlui  Last  Twn  Dnciidns" 
louniiil  (it  Woman's  lloaldi  Vol.  10  (Novomliar 
2010). 

^.S.K.  l,ong.  ol  ill.,  "How  wall  doas  Madicaid  work 
in  improving  accass  to  cara?"  II.SK:  llaallli  .Sarviaas 
Kasaiirah  40:1  (Faliruarv  200.S). 

"Itaiirv  |.  Kaisar  Family  Fonnd.ition,  "Cliildran's 
ttaalth — Wliv  tlaallh  Insnranca  Matlars." 
Wiisliington.  IX ):  KFI-'.  2002. 


health  insurance  also  provides 
significant  financial  securitv. 
Ckimiirehensive  health  insurance 
coverage  provides  a  safety  net  against 
the  potentially  high  cost  of  medical 
care,  and  the  presence  of  health 
insurance  i:an  mitigate  financial  risk. 

The  Oregon  study  found  jieojile  who 
gained  coverage  were  less  likelv  to  have 
unpaid  medical  hills  referred  to  a 
collection  agency.  Again,  this  .study  Ls 
consistent  with  prior  re.search  showing 
the  high  level  of  financial  insecurity 
associated  with  lack  of  insurance 
coverage.  Some  recent  research 
indicates  that  illness  and  medical  hills 
contribute  to  a  large  and  increasing 
share  of  bankruptcies  iu  the  United 
States.*"  Another  recent  analysis  found 
that  more  than  30  jiercent  of  the 
uninsured  report  having  zero  (or 
negative)  financial  as.sets  and  uninsured 
families  at  the  OOth  percentile  of  the 
asset  distrihntion  rejiort  having  total 
financial  a.ssets  below  .Sl.'t.OOt) — an 
amount  that  can  hi;  (juickly  dejileted 
with  a  single  hospitalization."  Other 
re.search  indicates  that  uninsured 
individuals  who  experience  illne.ss 
suffer  on  average  a  loss  of  30  to  50 
percent  of  assets  relative  to  hou.seholds 
with  insured  individuals. 

2.  Anticijiated  Effects  on  .States 

The  major  state  impacts  from  this 
propo.sed  rule  were  covered  in  the  RIA 
of  the  March  2012  Medicaid  eligibility 
final  rule.  However,  OACT  estimates 
that  state  expenditures  on  behalf  of  the 
additional  individuals  gaining  Medicaid 
coverage  as  a  re.sult  of  the  establishment 
of  the  new  eligibility  group  for  former 
foster  care  children  will  total  .$72 
million  in  FY  2014  and  $309  million 
over  five  years  (201.3-2017),  as 
described  in  Table  3.  The.se  e.stimates  do 
not  con.sider  offsetting  .savings  that  will 
result,  to  a  varying  degree  dejiending  on 


''CL  K(!iiiu\  (!t  ill..  "’I'lii!  impiicl  of  (liildron's 
lloiillti  Insunmco  I’ro^nmi  liv  iifio.  "  I’odiiilrics  lOdi.S 
(1 <>!)!)). 

"’O.ll.  Ilimmolsloin.  ol  id..  "Modicid  liiinkniplcy 
in  tho  Unilod  .Slalos.  2007:  Rosiills  of  ii  Niilional 
.Stiidv."  Till!  Amoriciin  lonniid  of  Modicino  122  no. 
«.  (2000). 

' '  A.SI’IL  llio  Viiliu;  of  1  loiilth  Insniiinco:  Fow  of 
tho  Uninsurod  llavo  Adocpuilo  Kosonrcos  to  I’iiy 
I’otontiid  llos|)itai  Bills.  (2011). 

'-Cook.  K.  ot  id.,  “lloos  major  illnoss  canso 
financial  calasiroplio'?."  Hoallh  Soixicos  llosoorch 
4.i.  no.  2  (2010). 
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the  state,  from  less  iin(;om))eiisate(l  care,  gnuiter  efficiencies  in  the  delivery  of 
less  need  for  state-financed  health  can;, 

services  and  coverage  jirograins,  and 

Table  3— Estimated  State  Budgetary  Effects  of  Increased  Medicaid  Benefit  Spending  FY  2013-2017 


[In  millions  of  dollars] 


2013 

2014 

2016 

2017 

Net  Effect  on  Medicaid  Benefit  Spending 

0 

72 

109 

117 

Bni 

Source.  Office  of  the  Actuary. 


Simplifying  Medit:aid  and  (dllP 
eligibility  policies,  such  as  by 
eliminating  obsolete  and  unnecessary 
eligibility  groups  and  establishing 
streamlined  verification  procedures  and 
notice  and  apjjeals  processes,  woidd 
nuluce  administrative  hurilens  for  states 
and  for  individuals.  Medicaid’s  current 
patchwork  of  eligibility  rules  is  complex 
for  .states  to  administer,  requiring 
significant  state  resources  and  staff 
attention.  'The  coordination  of  Medicaid 
and  CHIP  eligibility  jjolicy  and 
j)rocesse.s  with  those  of  the  new 
Exchanges,  including  jnocesses  to  allow 
for  consistrmcy  in  the  provision  of 
notices  and  aj)j)eal  rights,  and  the 
movement  to  sim])lify  verification 
processes  with  less  reliance  on  pa])er 
documentation  should  all  result  in  a 
Medicaid  eligibility  sy.stem  that  is  far 
easier  for  states  to  administer  than 
Mialicaid’s  current,  more  comjdex 
system.  These  changes  could  generate 
administrative  savings  and  increase 
(ifficnency.  'I'he  new  system  through 
which  states  will  verify  certain 
information  with  other  federal  agencies, 
such  as  income  data  from  the  IRS,  will 
also  relieve  state  Medicaid  agencies  of 
.some  current  resjjonsihilities,  creating 
further  efficiencies  for  the  states. 
Currently  more  than  40  states  use  an 
electronic  data  match  with  the  Social 
Security  Administration  in  lieu  of 
requiring  jiajier  dotannentation,  and 
many  states  have  found  savings  from 
this  electronic  verification  jirocess.  In 
addition,  the  option  to  provide 
electronic  notices,  combined  with 
coordination  of  notice  processes  among 
all  insurance  affordability  jirograms, 
may  im])rove  consumer  access  to 
information  while  decreasing  burden 
and  costs  to  the  states. 

These  administrative  simplifications 
are  exjiected  to  lower  state 
administrative  costs,  although  we 
exjiecl  that  .states  may  incur  short  term 
increa.ses  in  administrative  costs 
(depending  on  their  current  sy.stems  and 
practices)  as  they  implement  these 
changes.  The  extent  of  the.se  initial  costs 
will  dejiend  on  current  state  policy  and 
practices.  Federal  sujiport  is  available  to 


help  states  finance  the.se  sy.stem 
modifications.  Notably,  in  previous 
rulemaking,  CMS  increased  federal 
funding  to  states  to  better  support  state 
efforts  to  develo])  significantly  upgraded 
eligibility  and  enrollment  systems.  To 
antici])ate  and  .su|3port  these  efforts, 

CMS  published  the  Federal  Funding  for 
Medicaid  Eligihilitv  Determination  and 
Enrollment  Activities  final  rule  (7.'5  FR 
219.'5())  in  the  April  19,  2011  Federal 
Register.  That  rule  amended  the 
definition  of  Mechanized  Claims 
Processing  and  Information  Retrieval 
Systems  to  include  systems  used  for 
eligibility  determination,  enrollment, 
and  eligibility  reporting  activities  by 
Medicaid,  and  made  this  work  eligible 
for  enhanced  funding  with  a  federal 
matching  rate  of  90  j)(;rcent  for 
develojnnent  through  201. "i  and  75 
percent  for  ongoing  maintenance  and 
oj)eration.s  costs.  Sy.stems  mii.st  me(!l 
certain  standards  and  conditions  in 
order  to  (jualify  for  the  enhanced  match. 

3.  Antici])ated  Effects  on  Providers 

As  expansion  and  simplification  of 
Medicaid  and  CHIP  eligibility  could 
result  in  more  individuals  obtaining 
health  insurance  coverage,  health 
centers,  hos])ital.s,  clinics,  physicians, 
and  other  })rovider.s  are  likely  to 
exj)erience  a  significant  increase  in  their 
insureil  patient  volume.  We  expect 
providers  that  serve  a  substantial  share 
of  the  low-income  jjojmlation  to  realize 
the  mo.st  substantial  increase  in  insured 
patients.  Providers,  such  as  ho.s|)ital.s 
that  serve  a  low-income  jiopulation, 
may  financially  benefit  from  having  a 
higher  insured  patient  ])opulation  and 
providing  less  uncompensated  care,  and 
the  establishment  of  a  presum])tive 
eligibility  option  for  ho,sj)itals  will 
further  .slmj)lify  access  to  coverage  for 
patients.  In  addition,  we  ex])ect 
continuity  of  coverage  to  imj)rove 
])roviders’  ability  to  maintain  their 
relationship  with  patients  ancl  to  reduce 
j)rovider  administrative  burdens  such  as 
time  spent  hel])ing  patients  to  access 
information  on  coverage  options  and  to 
a])ply  for  Medicaid  or  CHIP. 

The  improved  financial  security 
j)rovided  by  health  insurance  also  helps 


ensure  that  ])ati(;nts  can  pay  their 
medical  hills.  The  Oregon  studv  found 
that  coverage  significantly  reduces  the 
level  of  un])aid  medical  hills  sent  to  a 
collection  agency.'-*  Most  of  the.se  bills 
are  never  paid,  so  this  reduction  in 
un])aid  hills  means  that  one  of  the 
imjjortant  effects  of  expanded  health 
insurance  coverage,  such  as  the 
coverage  that  will  he  provided  through 
the  Exchanges,  is  a  reduction  in  the 
level  of  uncompensated  care  jjrovided. 

Because  the  majority  of  individuals 
gaining  coverage  under  this  ])rovi.sion 
are  likely  to  have  been  previously 
uninsured,  we  do  not  antici])ate  that  the 
provisions  of  this  ])ropo.sed  rule  will 
imjiose  new  costs  on  providers. 
Medicaid  generally  reimburses 
providers  at  a  lower  rate  than  employer- 
s])onsored  health  insurance  or  other 
forms  of  j)rivate  health  insurance.  For 
the  minority  of  individuals  who  hec:ome 
eligible  for  Medicaid  under  this 
provisic)!!  who  are  currmitly  covered  by 
employer-s])onsored  health  insurance, 
there  is  thus  a  ])o.s.sihility  that  their 
])rovidor.s  may  experience  lower 
payment  rates.  Conver.sely,  Medicaid 
generally  reimhur.ses  federally  (jualified 
health  centers  at  a  higher  rate  than 
em])loyer-.spon.sored  insurance  and 
many  new  Medicaid  enrollees  may  seek 
treatment  in  this  setting,  which  would 
increase  ])ayment  to  these;  jjroviders.  At 
the  same  time,  the  increased  federal 
financial  .siq)port  for  Medicaid,  the 
growth  in  Medicaid  enrollment,  and  the 
potential  that  many  jdans  will  ojjerate 
in  both  the  Exchange  and  in  Medicaid 
may  result  in  states  electing  to  increase 
Medicaid  ])ayment  rates  to  proviiiers. '•* 

4.  Antici])ated  Effects  on  P'ederal  Budget 

Table  4  presents  estimates  of  the 
federal  budget  effect  of  this  rule  beyond 


'  ‘  A  l-’inkclsliiin.  (it  al..  "'Ilio  ()n!<>()ii  Hoallli 
InsiiraiuK!  Kxp(!riiiu!nl:  Lvidonci;  Ironi  tliii  Fir.st 
Yiiar,"  \ntii>n(il  lUirroti  of  Ecommuc  liosoorrh 
Working  I’apcr  Sorios  No.  1 71  <10  (201 1 ). 

D.  Ilachrach.  ot  al..  "Moclicaitl's  rolo  in  llu; 
U(!altli  Bcnicdits  l-ixchango:  A  road  map  lor  .States. " 

A  Maximizing  Knrollmimt  K(!|)orl.  National 
Academy  for  Slate  tl(!alth  Policy  and  Robert  Wood 
lolmson  Foundation  (Mardi  2011).  Available  online 
at  hlli)://n  i\  n’.nashp.org/sili;s/(li[f(nill/filos/ 
maxonmll%2()Ii(whr(tr)i%2()():i:i()11.inll'. 


Federal  Register/ Vol.  78,  No.  14/Tues(lay,  January  22,  2013 /l^roposed  Rules 


4675 


the  impact  jirovided  in  tlie  March  2012 
Medicaid  eligibility  final  rule  RIA.  'Flu; 
federal  financial  impact  of  i)r()posed 
changes  to  CHIP  will  he  small;  as  CHIP 
exjienditures  are  cajjped  under  current 
law,  any  increases  in  spending  could  he 
exi)ected  to  he  offset  hv  le.ss  available 
funding  in  the  future.  'Fhe  co.sts 
provided  below  are  ])rimarilv 


attributable  to  the  imj)act  of  the 
eligibility  group  for  former  foster  care 
children  on  net  federal  spending  for 
Medicaid  htmefits.  The  imjjact  of  other 
Affordable  (iare  Act  provisions  was 
detailed  in  the  prior  Medicaid  eligibility 
final  rule  KIA.  As  a  result  of  the 
establishment  of  the  eligibility  grouj)  for 
former  foster  care  children,  OACT 


estimates  an  increase  in  net  federal 
spending  on  Medicaid  benefits  for  the 
period  FY  2014  and  later,  with  the 
increase  estimated  to  he  about  .$9.5 
million  in  2014  and  about  $.528  million 
over  the  4-year  period  from  FY  2014 
through  2017. 


Table  4— Estimated  Net  Increase  in  Federal  Medicaid  Benefit  Spending,  FY  2013-2017 

[In  millions  of  dollars] 


2013 

2015 

2016 

2017 

2013-2017 

Net  Effect  on  Medicaid  Benefit  Spending 

0 

134 

144 

155 

528 

Source;  Office  of  the  Actuary. 


(j.  Estimated  Impact  of  the  Medicaid 
Premiums  and  Cost  Sharing  Provisions 

1.  Overall  Impact 

The  changes  proposed  to  Medicaid 
jaemiums  and  cost  sharing  clarify  and 
u])date  exi.sting  flexibilities  and  provide 
new  flexibility  for  states  to  increase 
beneficiaries'  cost  sharing  obligations. 
The  DRA  provided  states  new  authority 
to  implement  increased  cost  sharing  and 
premiums  for  beneficiaries  with 
incomes  above  100  percent  of  the 
federal  ])overty  line,  hut  to  date,  most 
states  have  not  taken  advantage  of  these 
flexibilities.  As  states  contemplate  the 
changes  required  under  the  Affordable 
Hare  Act,  more  states  may  consider 
these  authorities,  as  well  as  the  new 
flexibility  ])roi)o.sed  by  these  regulations 
to  impo.se  higher  copayments  for  non¬ 
preferred  drugs  and  non-emergency  use 
of  emerg(;ncy  department  services. 

Based  on  our  polic;y  analysis,  we  do  not 
anticipate  significant  costs  or  savings 
from  these  proposixl  changes  at  the 
program  level  given  the  targeted  nature 
of  the  cost  sharing.  We  believe  these 
jjrojjosed  policies  woidd  encourage  le.ss 
costly  care  and  dec;rea.sed  u.se  of 
unnecessary  services,  which  may  reduce 
.state  and  federal  costs  for  the  sj)ecified 
.services.  In  addition,  any  nominal 
incuiase  in  the  beneficiary  share  of  costs 
would  result  in  a  small  reduction  in  the 
.state  and  federal  share  of  costs.  A  full 
analysis  by  OACiT  is  currently  under 
development. 

2.  Anticii)ated  Effects 

As  states  better  understand  their 
ojUions  for  imposing  premiums  and  cost 
sharing,  more  states  may  take  advantage 
of  existing  flexibilities,  such  as  co.st 
sharing  of  uj)  to  20  ])ercent  of  the  co.st 
of  the  service,  and  the  option  of 
allowing  j)rovider.s  to  deny  services  for 
unpaid  co.st  .sharing,  both  of  which  are 
targeted  to  somewhat  higher  income 
beneficiaries.  Re.search  has  .shown  that 


higher-than-nominal  cost  sharing  on 
very  low-income  individuals  can  have 
an  adverse  inqiact  on  access  to  services 
by  discouraging  or  preventing  such 
individuals  from  seeking  needed  care. 
However,  such  imj)act.s  are  not  likelv  to 
result  from  the  changes  proposed  here 
as  they  are  largely  focused  on  services 
where  there  are  more  appropriate  and 
less  costly  alternatives.  Increased  co.st 
sharing  may  have  a  negative  impact  on 
])roviders,  as  uncollected  co.st  sharing 
reduces  provider  reimhursement,  to  the 
extent  that  the  heneficiarv  cannot  or 
does  not  pay  the  cost  sharing  and 
services  are  nonetheless  provided. 
lJnd(;r  tlu;  DRA  provisions  and  this 
])ropo.sed  rule,  however,  .states  may 
minimize  this  impact  by  allowing 
providers  to  deny  services  for  failure  to 
pay  the  recjuired  co.st  sharing  in  certain 
circum.stances. 

D.  Estimated  Impact  of  Exchange 
Provisions 

The  provisions  in  this  proposed  rule 
amend  certain  provisions  of  the 
Exchange  final  ride  as  well  as  add  new 
jirovisions,  mainly  those  related  to 
eligibility  appeals.  Our  apjiroach  in  this 
regulatory  impact  analysis  was  to  build 
off  of  the  analysis  conducted  as  part  of 
the  Exchange  final  rule,  available  at 
h  ttp:/ /cciio.  cms.gov/resources/ files/ 
Files2  /031 6201 2/hie3r-ria-032l)I2  .pdf  i\s 
we  do  not  believe  this  propo.sed  ride 
significantly  alters  the  estimates  of  the 
impact  of  Exchanges  on  the  budget  or  on 
enrollment  in  health  insurance  and 
therefore  does  not  significantly  alter  the 
regulatory  imjiacl  analv.sis  drafted  as 
part  of  such  rulemaking.  This  section 
summarizes  benefits  and  co.sts  of  this 
])roj)o.sed  rule. 

1.  Methods  of  Analysis 

The  estimates  in  this  analysis  reilect 
e.stimates  from  the  FY  2013  President’s 
Budget  for  .State  Planning  and 
Estalilishment  Hrants,  which 


incorporate  the  costs  associated  with 
.state  implementation  of  the  provisions 
proposed  in  this  rule. 

2.  Benefits  of  the  Propo.sed  Regulation 

This  RIA  focuses  on  the  effects  of  the 
propo.sed  standards  implementing  the 
provisions  in  the  Affordable  Ckire  Act 
related  to  eligibility  ajipeals  and  other 
elements  of  the  eligibility  and 
enrollment  process.  It  is  difficult  to 
isolate  the  benefits  of  the.se  jirovisions 
from  other  provisions  related  to  the 
establishment  and  ojierations  of 
Exchanges  and  the  Affordable  (iare  Act 
more  generally.  Moreover,  the  benefits 
and  costs  of  the  pro])osed  regulation  are 
affected  by  the  other  elements  of  the 
Exchange  Establishment  final  rule  and 
related  jiolicies  in  the  Affordable  (iare 
Act.  Accordingly,  in  this  section,  we 
jirovide  a  di.scii.ssion  of  the  benefits  of 
increa.sed  health  coverage,  which  is  the 
primary  impact  of  the  creation  of 
Affordable  Insurance  Exchanges. 

Exchanges  are  expected  to  reduce  the 
complexity  of  information  regarding 
available  choices  and  increa.se  the 
ability  of  consumers  to  easilv  access 
insurance.  Therefore,  we  believe,  for 
example,  that  the  eligibility  apjieals 
process  and  the  streamlined  notice 
standards  included  in  this  propo.sed 
rule  will  sujiport  the  develojmient  and 
inqilementation  of  a  streamlined 
eligibility  process,  and  in  doing  .so, 
increa.se  enrollment  in  health  insurance. 

As  di.scu.ssed  in  full  above  regarding 
the  anticipated  effect  on  Medicaid 
enrollment,  the  he.st  available  evidence 
on  how  health  insurance  affects  medical 
care  utilization,  health,  and  financial 
.securitv  comes  from  a  recent  evaluation 
of  an  expansion  of  Oregon’s  Medicaid 
program.'-'’  The.se  .same  benefits  ajijilv  to 
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die  proposed  Exchange  provisions 
which,  when  taken  together  with  tlie 
provisions  in  the  Excliange  final  rule, 
will  increase  access  to  health  coverage. 
The  henefits  concluded  in  the  .study 
included  significantly  hetter  self- 
reported  health. 

The  regulations  proposed  here  in 
suhparts  I)  and  E  are  consistent  with  the 
overall  theme  of  the  entire  Exchange 
rule  adopted  in  March  2012.  in  that  they 
continue  to  rely  on  the  use  of 
information  technology  and  data 
matching  to  minimize  administrative 
hurden  on  ajiplicants.  states,  and  plans. 
For  examjile.  section  l.'i.').320(d)  of  the 
jiropo.sed  rule  outlines  the  jirocess  to 
verify  enrollment  in  an  eligible 
emjiloyer-sjionsored  plan  and  eligibility 
for  (jualifying  coverage  in  an  eligible 
employer-spon.sored  j)lan.  In  this 
.section,  we  specify  that  the  Exchange 
must  fir.st  rely  on  electronic  data  sources 
wherever  possible,  using  ])a])er 
docaimentation  only  in  situations  in 
which  electronic  data  is  unavailable  or 
is  not  reasonably  compatible  with  the 
applicant’s  attestation.  Further,  in 
^  l.'j.'i.230(tl).  we  propose  that  the 
Exchange  will  ])rovide  eligihilitv  notices 
electronically  to  the  extent  that  the 
recipient  (dects  ehjctronic  notices. 
Together,  this  (iinphasis  on  the  use  of 
technology  in  j)lace  of  pa])er-driven 
j)rocesses  minimizes  costs  for  all 
involved  parlies. 

.Suh])art  F  of  the  j)ropo.sed  rnl(! 
outlines  standards  and  proc(!.sses  for 
Exchange  eligihilitv  appeals.  For 
individual  eligibility  determinations. 
ap])licants  and  enrollees  mav  appeal 
eligibility  determinations  made  through 
the  eligibility  process  at  the  state  level, 
if  the  state  o|)ts  to  establish  an  a])peals 
process,  or  at  the  federal  levcd,  if  the 
.state  o])ts  not  to  (istahlish  an  aj)peai.s 
jH’ocess  or  upon  exhau.stion  of  a  state- 
l)ased  ajjpeals  proc(;ss.  An  effective 
eligibility  appeals  ])rocess  improves 
acce.ss  to  health  insurance,  by  providing 
recourse  for  issiHJS  that  ari.se  in  the 
eligibility  process  that  can  disrupt 
coverage,  and  also  nuluces 
administrative  costs,  by  |)roviding 
resolution  options  that  enable  the  vast 
majority  of  i.ssues  to  he  resolved  hv 
lower- l(?vel  staff. 

The  Exchange  appeals  entity  may 
provide  an  oijportunity  for  an  iiddrmal 
re.solution  j)roc(!S.s  ju  ior  to  a  hearing, 
where  ap])ellant.s  work  with  ap|)eals 
.staff  to  re.solve  issues,  and  the  j)roi)o.sed 
appeals  proce.ss  for  individuals 
conductiul  by  IIIIS  will  he  handled 
initially  through  an  informal  proce.ss.  If 
tlu!  ajipellant  is  not  satisfied  with  the 
outcome  of  the  informal  resolution,  he 
or  she  has  the  right  to  a  luiaring.  The 
proj)o.sed  a])])eal.s  ])rocess  is  based  on 


h(!.st  practices  to  provide  fhixihle, 
transparent,  and  consumer-centric 
app(;als  revi(!w  and  resolution.  By 
])roviding  an  efficient,  hut 
comprehensive  appeals  ])roc(!S.s,  the 
provisions  of  this  ])ro])osed  rule  will 
ensure  accurate  and  fair  ap])eals  of 
eligibility  determinations. 

,Suhpart  F  of  the  ])ro])osed  rule  also 
includes  standards  for  employers 
relaliul  to  notices  and  a])])(!als. 
lunployers  will  uiceive  notic:e  when  an 
employee  is  determined  eligible  for 
advance  payments  of  the  ])remium  tax 
credit  or  cost-sharing  reductions.  This 
notice  indicates  that  the  emplover  luav 
he  liable  for  a  |)enalty  through  the  IRS 
because  the  employee  has  been 
determined  eligible  for  advance 
j)ayments  of  the  pnauium  tax  credit 
l)a.sed,  in  part,  on  a  determination  that 
the  em])loyer  does  not  ])rovide 
cjualifving  coverage.  Employers  may 
apptial  the  det(;rmination  about  the 
nature  of  the  coverage  they  offer  to 
employees  to  the  Exchange  before  the 
penalty  is  impos(!d  by  tlu;  IRS.  We 
pro])o.se  that  (!mi)loy(!r  a])j)eals  will  he 
(X)nducted  through  a  record  review. 
.States  may  choo.se  to  establish  an 
(!m])loyer  ajjpcxds  proce.ss,  or  HITS  will 
])rovide  such  a  ])roce.ss  if  a  state  fails  to 
do  so.  However,  unlike  tlu;  individual 
ap])eals  process,  w(!  ])ropo.se  that 
em])lov(!rs  will  not  elevate  an  appeal 
decision  by  a  statci-hased  Exchange 
appcials  entity  to  the  HlkS  process. 

.Snhpart  11  includes  standards  for 
.SHOP  eligihilitv  aj)peals.  We  propo.se 
that  employers  and  em])loye(!s  will  have 
a  similar  sy.stem  for  appealing  denials  of 
eligibility  1)V  the  .SHOP,  'fhese  a|)])(;als 
will  he  conducted  through  a  record 
review  by  the  appeals  entity.  Any  state 
that  chooses  to  operate  an  Exchange  will 
also  oj)erate  a  .SHOP  and  provide  a 
.SHOP  eligibility  appeals  proce.ss.  HH.S 
will  handle  .SHOP  eligihilitv  apjieals  in 
the  federally  facilitated  SHOP.  SHOP 
a])])ellants  do  not  have  the  option  to 
(devale  state-based  SHOP  appeal 
d(!cision.s  to  HH.S.  By  providing  a 
.separate  aj)])eals  ])rocess  for  small 
hnsine.sses,  the  ])rovisions  of  this 
proi^osed  rule  will  help  (msure  accurate 
and  .satisfactory  determinations  an; 
mad(;  for  small  husines.ses  com])lying 
with  their  res])on.sil)iliti(;.s  as  defined  in 
the  Affordable  Care  Act. 

3.  Hosts  of  th(!  Propo.sed  R(!gulation 

The  Affordable  (iare  Act  and  the 
implementing  njgulations  found  in 
sul)])art  13  of  the  propo.sed  rule  provide 
for  a  streamlimul  system  based  on 
simplified  (digihility  rules,  and  an 
(ixpculited  ])roce.ss  that  will  enhance 
enrollment  of  eligible  individuals  and 
minimize  costs  to  states,  Exchanges  and 


to  the  federal  government.  To  support 
this  new  eligibility  structure,  states 
.seeking  to  operate  Exchang(;s  are 
expected  to  build  new  or  modify 
exi.sting  information  tecdmology  (IT) 
.systems.  We  hcdieve  that  how  eacdi  slate 
constructs  and  assembles  the 
components  muaissarv  to  support  its 
l‘ix(diange  and  Medicaid  infrastructure 
will  vary  and  deiKUid  on  the  levcd  of 
maturity  of  current  svstcnns,  current 
governance  and  business  models,  size, 
and  ollu!r  factors.  It  is  important  to  note 
that,  although  states  have  tlu;  option  to 
(islahlish  and  operate  an  Exchange,  tluac; 
is  no  federal  nHiuirement  that  eacdi  state 
establish  an  Excdiange.  We  hcdieve  the 
pro])o.sed  provisions  provide  options 
and  flexibility  to  states  that  minimize 
costs  and  hurden  on  Exchanges, 
consumers,  (uuployers  and  other 
(iiitities.  We  also  believe  that  overall 
administrative  costs  may  increa.se  in  the 
short  tciriu  as  .stat(!.s  build  IT  syslcaus; 
however,  in  the  long  term,  statcjs  may 
see  savings  through  the  use  of  more 
efficient  systems. 

Any  administrative  costs  incurred  in 
the  develo])ment  of  IT  infrastrucinre  to 
su])])ort  the  Exchange  may  he;  funchul 
through  Exchange  Planning  and 
Establishment  Cirants  to  .states.  The 
fechiial  governimait  exjKuds  that  these 
grants  will  fund  the  d(!velopnu;nt  of  I  T 
.systems  that  can  he  used  by  many  states 
who  either  (hnadop  thenr  own 
Exchang(!.s  or  who  partiua’  with  the 
fedcaal  governimait  to  provide  a  suh.set 
of  Exchage  scirvices."'  Hosts  for  IT 
infrastructure  that  will  also  su])j)orl 
Medicaid  must  he  allocatcul  to 
Medicaid,  hut  are  eligible  for  a  90 
percent  federal  matching  rate  to  a.ssist  in 
development.'^ 

In  addition  to  costs  a.ssociated  with  IT 
infra.structure.  potential  costs  a.ssociated 
with  this  ])ropo.sed  rule  relate  to  the 
aj)])(;als  process.  .States  that  form  their 
own  a])))eal.s  entities  will  incur  costs  of 
staff  labor  to  conduct  informal 
nxsolution  proceedings,  if  a  state 
voluntarily  takes  u])  the  option  to  offer 
informal  nxsolution,  and  to  conduct 
hearings.  Otlua'  co.sts  will  he  borne  hv 
HH.S  when  hearing  a])])(;al.s  for  states 
without  a  state-based  a))j)(;al.s  entity,  or 
wluai  luxn  ing  secondary  apjjeals  from 
individuals  who  have  exhau.st(;d  their 
slate-ha.sed  appeals  proce.ss.  In  addition. 


"■  I'or  (!Xiiinpl(!.  (;MS  has  a\varcl(!(l  a  iuinil)(a'  ol 
i;arl\  Innovator  "rants  to  dovolop  olliciont  and 
rc!pli(:al)lo  I'l'  systoms  tliat  can  provide  tin; 
lonndation  lor  other  states’  work  in  this  area.  These 
amounts  varv  Iroin  .Sii  million  to  .S-4tl  million  per 
.stale. 

'■  l'’ed(!ral  l•’lmdin{>  lor  Medicaid  Idigihility 
l)(!lennination  and  hnrollnunit  Activities.  Tinal 
Rule.  April  1<).  201 1  |42  CI'K  Part  43:i.  7.S  TK  (iH.SKH, 

p"  21<).")()|. 
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costs  will  1)0  borne  by  HHS  and  state- 
based  Exchange  appeals  entities  when 
adjudicating  employer  anrl  SHOP 
ap])eals.  However,  the  |)ro])osed  rule  is 
designed  to  facilitate  the  ability  of  states 
to  choose  to  consolidate  appeals 
operations  with  similar  functions  that 
exist  today  for  Medicaid  and  OHIP, 
which  could  reduce  one-time  and 
ongoing  costs. 


In  general,  as  noted  in  our  discu.ssion 
of  benefits,  we  anticij)ate  that  the 
])ro|)osed  rule  would  increase  take-up  of 
health  insurance;  therefore,  one  type  of 
rule-induced  cost  would  he  associated 
with  providing  additional  medical 
services  to  newly  enrolled  individuals. 

A  recent  study  found  that  insured 
individuals  received  more  hospital  care 
and  more  outpatient  care  than  their 
uninsured  counterparts.'** 


Below  we  include  estimated  federal 
government  payments  related  to  grants 
for  Exchange  .startup.  States’  initial  co.sts 
due  to  the  creation  of  Exchanges  will  he 
funded  hy  the.se  grants.  Eligibility 
determination  is  a  minimnm  function  of 
the  Exchange:  therefore  the  Exchange 
costs  to  develop  the  infrastructure  for 
the  provisions  included  in  this 
proposed  rule  are  covered  by  these  grant 
outlays. 


Table  5— Estimated  Federal  Government  Outlays  for  the  Affordable  Insurance  Exchanges 

FY  2013-FY2017,  in  Billions  of  Dollars 


Year 

2013 

2014 

2015 

2016 

2017 

2013-2017 

Grant  Authority  for  Exchange  Start  up'*  . 

1.1 

0.8 

0.4 

0.1 

0.01 

2.41 

^FY  2013  President’s  Budget 


E.  Alternatives  Considered 

The  majority  of  Medicaid  and  CHIP 
eligibility  provisions  ])ro|)o.sed  in  this 
rule  serve  to  implement  the  Affordable 
Care  Act.  All  of  the  jn  ovisions  in  this 
final  rule  are  a  result  of  the  recent 
l)assage  of  the  Affordable  Care  Act  and 
are  largely  self-implementing. 

Therefore,  alternatives  considered  for 
this  pro])osed  rule  were  constrained  due 
to  the  statutory  provisions.  With 
publication  of  this  proposeil  rule,  we 
desire  to  make  our  im])lementing 
regulations  available  to  states  and  the 
public  as  .soon  as  po.ssihle  to  facilitate 
continued  efficient  o])eration  of  the  state 
Oexihility  authorized  under  section 
1937  of  the  Act. 

In  developing  this  rule,  we  considered 
alternatives  to  some  of  the  simplified 
eligibility  j)olicies  j)roposed  here,  as 
well  as  to  the  streamlined,  coordinated 
process  and  eligibility  policies  this  rule 
established  between  Medicaid,  the 
Exchange,  and  other  insurance 
affordability  })rograms.  One  alternative 
would  be  to  allow  Medicaid  agencies  to 
provide  notices  to  individuals 
independently  of  the  notices  provided 
hy  other  insurance  affordahilitv 
j)rograms.  This  o])tion  would  allow 
.states  to  maintain  current  Medicaid 
notice  practices,  hut  could  residt  in 
multij)le  communications  from  different 
entities  regarding  each  individual's 
eligibility  determination  process.  This 
could  create  significant  confusion  for 
applicants  and  beneficiaries.  Another 
alternative  would  he  to  consolidate  all 
notice  responsibilities  within  the 
Exchanges  and  require  one  clear  line  of 
communication  between  ap|)licants  and 
the  entities  determining  eligibility  for 
insurance  affordability  ])rograms. 


However,  this  would  reduce  state 
flexibility  relative  to  the  flexibility 
already  offered  in  the  ])rior  Medicaid 
eligibility  rule  and  would  mandate 
significant  coordination  among 
insurance  affordability  ])rogram.s  that 
conld  stretch  hevond  ju.st  the  provision 
of  notic:e.s. 

In  developing  the  ])rovi.sion.s  related 
to  Medicaid  premiums  and  cost  sharing, 
we  considered  maintaining  the  current 
structure  of  the  regulations  and  limiting 
pro])osed  changes  to  simple  uj)date.s  of 
maximum  nominal  co.st  sharing 
amounts.  However,  the  current 
structure,  with  its  du|)licative  and 
sometimes  overlapping  provisions, 
makes  it  much  more  difficult  for  .states 
to  establish  a  simple,  straightforward 
co.st  sharing  policy.  We  believe  the 
proj)osed  ajjproach  will  assist  states, 
])rovider.s,  and  beneficiaries  in 
understanding  their  obligations. 

We  considered  three  alternatives  on 
Exchange  i)rovi.sion.s. 

•  Alternative  ttl:  Establish  only  a 
federal  ap])eals  process 

States  are  not  retpiired  to  establish  an 
Exchange,  and  those  that  do  not  will 
rely  on  a  federally  facilitated  Exchange. 
States  that  do  form  a  .state-based 
Exchange  likewise  have  the  option  to 
establish  a  state-based  Exchange  appeals 
entity;  however,  states  without  an 
apj)eal.s  process  may  rely  on  the  HHS 
apj)eals  process  for  individual  and 
employer  aj)peals.  If  states  do  form  a 
state-based  a|)j)eals  entitv,  HH.S  will 
serve  as  a  second  level  of  a])j)eal  for 
individuals  unsatisfied  with  the 
outcome  of  their  state-based  Exchange 
appeal.  All  .state-ba.sed  Exchanges  must 
e.stahlish  an  a])peal.s  j)roce.ss  for 
em])loyers  and  employees  in  the  SHOP. 
Gne  alternative  consiclered  was  to 


establish  only  a  federal  a])peals  process, 
as  prescribed  in  statute,  and  not  to  offer 
.state-ha.sed  Exchanges  the  option  to 
establish  their  own  appeal  programs. 
However,  this  alternative  was  not 
.selected  because  it  would  limit  state 
Ilexibility.  and  negate  the  admini.strative 
efficiencies  available  through  the  use  of 
existing  aj)peals  ])roce.sse.s. 

•  Alternative  #2:  Require  j)aper 
documentation  to  verifv  access  to 
employer-sponsored  coverage. 

Section  1. ').'). 32()(d)  of  the  proj)o.sed 
rule  provides  a  proce.ss  for  verification 
related  to  enrollment  in  an  eligible 
employer-spon.sored  ])lan  and  eligibility 
for  (jualilving  coverage  in  an  eligible 
emj)loyer-.spon.sored  plan.  The  ])roj)o.sed 
process  relies  on  available  electronic 
data  .sources,  with  the  use  of  paper 
documentation  in  situations  in  which 
information  submitted  by  an  applicant 
is  not  reasonably  compatible  with 
information  in  electronic  data  sources, 
along  with  a  sample-based  review  for 
situations  in  which  no  data  is  available. 

The  alternative  model  would  require 
the  Exchange  to  reciuire  individuals  to 
submit  paper  documentation  to  verify 
this  information.  This  would  not  only 
increase  the  burden  on  individuals  to 
identify  and  collect  this  information, 
which  may  not  be  readily  available  to 
the  applicant,  but  on  emj)lover,s,  who 
would  have  to  j)roduce  this  information 
at  the  re(|ue,st  of  applicants,  and  would 
al.so  require  additional  time  and 
resources  for  Exchanges  to  accept  and 
proce.ss  the  pa])er  documentation 
needed  for  an  eligibility  determination. 
In  addition,  it  could  ultimately  increase 
the  amount  of  time  it  would  take  for  an 
individual  to  receive  health  coverage 
through  the  Exchange  or  an  insurance 
afforclahility  j)rogram,  would  reduce  the 


Finkolstoin,  A.  ot  al..  (201 1 ).  The  ()ii!”()n  I  loaith  Yoar,"  \'ational  Ihiivau  of  Economic  Itusoaivh 
liisuranct!  Fxporinniiit:  lividaiica  li  oni  Iho  First  Working  I’apor  Sorias.  17190. 
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number  of  .stales  likely  to  o])erate  an 
Kxcliange  due  to  increased 
administrative  costs,  and  would 
dissuade  individuals  from  seeking 
coverage  through  the  Rxchange. 

•  Allifinativo  #3;  Retjuire  Paper 
Notices 

In  S  l.'i.‘i.23()(d).  we  provide  that  the 
Kxchange  will  j)rovide  the  option  to  an 
individual  or  employer  to  receive 
notices  electronically.  We  anticipate 
that  this  will  he  accommodated  hy  the 
Kxchange  generating  electronic  notices, 
.storing  them  on  a  secun;  Weh  site,  and 
notifying  individuals  and  em])lovers 
through  a  generic  email  or  text  mes.sage 
communication  that  a  notice  is  available 
for  review. 

The  alternative  model  would  require 
the  Kxchange  to  .send  all  notices  via  U.S. 
mail.  This  would  signific;antly  increase 
administrative  costs  for  printing  and 
mailing,  and  also  generate  significant 
volumes  of  undeliverahle  mail  which 
would  he  returned  to  the  Kxchange. 

Summary  of  (k)sts  for  Kach  Alternative 

Alternative  1  would  add  additional 
costs  as  it  does  not  allow  the  use  of 


existing  state  resources  to  administer 
appeals.  The  paper-drivcm  process 
outlined  under  alternatives  2  and  3 
would  ultimately  increase  the  amount  of 
time  it  would  take  for  an  individual  to 
receive  health  coverage  through  the 
Kxchange  or  an  insurance  affordahility 
program,  woidd  increase  administrative 
t;osts.  and  would  dissuade  individuals 
from  .seeking  coverage  through  the 
Kxchange. 

F.  Limitations  of  t ho  Anaivsis 

A  numher  of  challenges  face 
e.stimators  in  projecting  Medicaid  and 
CHIP  benefits  and  costs  under  the 
Affordahle  (kire  Act  and  the  proposed 
rule.  Health  care  cost  growth  is  difficult 
to  jiroject.  especially  for  jjeople  who  are 
currently  not  in  the  health  care 
sy.stem — the  poj)ulalion  targeted  for  the 
Medicaid  eligibility  changes.  Such 
individuals  could  have  juait-uj)  demand 
and  thus  have  costs  that  may  he  initially 
higher  than  other  Medicaid  enrollees. 
while  they  might  al.so  have  better  health 
status  than  tho.se  who  have  found  a  wav 


(for  exam])le,  “sjient  down”)  to  enroll  in 
Medicaid. 

There  is  also  considerable  uncertainty 
about  behavioral  res])on.ses  to  the 
Mculicaid  and  C'.HIP  changes. 

Individuals’  ])arlicipation  rates  an; 
particularly  uncertain.  Medicaid 
partici])ation  rates  for  peo])le  already 
eligible  lend  to  hi;  r(;latively  low 
(e.stimates  range  from  75  to  8()  percent), 
despite  the  fact  that  there  are  typically 
no  premiums  and  low  to  no  co.st  sharing 
for  comprehensive  services.  It  is  not 
clear  how  the  ju'oposed  changes  will 
affect  those  already  eligible,  or  the 
interest  in  particijjating  for  those  newly 
eligible,  as  ])reviously  described. 

G.  Accounting  Statoinont 

As  reijuired  by  OMB  Circular  A-4 
(available  at  http:// 
ww'w'.whitohouso.gov/oinh/ 
circulai's_a0()4_a-4/),  in  Table  fi  we  have 
prepared  an  accounting  statement  table 
showing  the  classification  of  the 
impacts  associated  with  implementation 
of  this  pro])osed  rule. 


Table  6— Accounting  Statement:  Classification  of  Estimated  Net  Costs,  From  FY  2013  to  FY  2017 

[In  millions] 


Units 

Category 

Estimates 

Year  dollar 

Discount  rate 
(Percent) 

Period 

covered 

Benefits 


Annualized  Monetized  (Smillion/year)  . 

Not  Estimated  . 

2012 

7 

2013-2017 

Not  Estimated  . 

2012 

3 

2013-2017 

Qualitative . 

The  Exchanges,  combined  with  other  actions  being  taken  to  implement  the  Af¬ 
fordable  Care  Act,  will  improve  access  to  health  insurance,  with  numerous  posi¬ 
tive  effects,  including  reduced  morbidity  and  fewer  bankruptcies.  The  Exchange 
will  also  serve  as  a  distribution  channel  for  insurance  reducing  administrative 
costs  as  a  part  of  premiums  and  providing  comparable  information  on  health 
plans  to  allow  for  a  more  efficient  shopping  experience. 

Costs* 


Annualized  Monetized  (Smillion/year)  . 

521  . 

2012 

7 

2013-2017 

499  . 

2012 

3 

2013-2017 

Qualitative . 

Unquantified  costs  include  State  implementation  costs  above  the  amount  covered 
by  Federal  grants,  costs  associated  with  hearings,  and  increased  medical  costs 
associated  with  more  widespread  enrollment  in  health  insurance. 

Transfers** 

Annualized  Monetized  (Smillion/year)  . 

101  . 

2012 

7 

2013-2017 

103  . 

2012 

3 

2013-2017 

From  Whom  to  Whom  . 

The  transfer  is  from  Federal  Government  to  States  on  Behalf  of  Beneficiaries. 

Annualized  Monetized  (Smillion/year)  . 

76  . 

2012 

7 

2013-2017 

78  . 

2012 

3 

2013-2017 
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Table  6— Accounting  Statement;  Classification  of  Estimated  Net  Costs,  From  FY  2013  to  FY  2017— 

Continued 
[In  millions] 


Units 

Category 

Estimates 

Year  dollar 

Discount  rate 
(Percent) 

Period 

covered 

From  Whom  to  Whom  . 

The  transfer  is  from  States  on  Behalf  of  Beneficiaries. 

’These  costs  include  grant  outlays  to  States  to  establish  Exchanges;  most  of  these  Exchange-establishment  costs  have  been  included  in  the 
accounting  statement  for  the  Exchange  final  rule. 

”  Source:  Office  of  the  Actuary. 


//.  Regulatory  Flexibility  Analysis 

The  Regulatory  P’lexibility  Act  (5 
U.S.C.  (iOl  et  seq.)  (RFA)  rerjuires 
agencies  to  jjrepare  an  initial  regulatory 
flexibility  analysis  to  describe  the 
impact  of  the  proposed  rule  on  small 
entities,  unless  the  bead  of  the  agency 
can  certifv  that  the  ride  will  not  have  a 
significant  et:onomic  impact  on  a 
substantial  number  of  small  entities. 

The  Act  generally  defines  a  “small 
entity”  as  (1)  A  jirojnietary  firm  meeting 
the  size  .standards  of  the  Small  Business 
Administration  (SBA);  (2)  a  not-for- 
|)rofit  organization  that  is  not  dominant 
in  its  field;  or  (:i)  a  small  government 
jurisdiction  with  a  po])nlation  of  le.ss 
than  5(),()()().  States  and  individuals  are 
not  included  in  the  definition  of  “small 
entity.”  llllS  uses  as  its  measure  of 
significant  economic  impact  on  a 
substantial  number  of  small  entities  a 
change  in  revenues  of  more  than  [i  to  .'5 
percent. 

As  discn.ssed  above,  this  propo.sed 
rule  is  neces.sary  to  implement  certain 
.standards  related  to  the  establishment 
and  ojieration  of  Exchanges  as 
authorized  by  the  Affordable  Care  Act. 
Specifically,  this  projiosed  rule  would: 
(1)  Set  forth  standards  for  adjudicating 
appeals  of  eligibility  determinations, 
including  eligibility  for  enrollment  in  a 
QllP  through  the  Exchange  and 
insurance  affordability  jirograms, 
certificates  of  exemption  from  the 
shared  resiionsibility  jiayment.  and 
SHOP  eligibility,  for  purjio.ses  of 
imjilementing  section  1411(f)  of  the 
Affordable  Care  Act,  (2)  outline  criteria 
related  to  the  verification  of  enrollment 
in  an  eligible  emjiloyer-sponsored  ])lan 
and  eligibility  for  ciualifying  coverage  in 
an  eligible  emjilover-sponsored  })lan, 
and  (;i)  further  specify  or  amenil 
.standards  related  to  other  eligibility  and 
enrollment  jirovisions  to  provide  detail 
neces.sary  for  state  imjilementation. 

The  intent  of  this  rule  is  to  continue 
to  afford  states  substantial  discretion  in 
the  design  and  oiieration  of  an 
Exchange,  with  greater  standardization 
provided  where  directed  by  the  statute 
or  where  there  are  comjielling  practical. 


efficiency  or  consumer  jirotection 
reasons. 

For  the  purjjoses  of  the  regidatory 
flexibility  analysis,  we  exjiect  the 
following  types  of  entities  to  be  affected 
by  this  projiosixl  rule — (1)  QHl’  i.ssuers; 
and  (2)  emjiloyers.  We  believe  that 
health  insurers  would  be  cla.ssified 
under  the  North  American  Industry 
Classification  System  (NAICS)  (iode 
.'524114  (Direct  Health  and  CMS-9989- 
P  1(5(5  Medical  Insurance  Carriers). 
According  to  SBA  size  standards, 
entities  with  average  annual  receipts  of 
.$7  million  or  less  would  be  considered 
small  entities  this  NAICS  code.  Health 
i.ssuers  could  also  possibly  be  cla.ssified 
in  (521491  (HMO  Medical  Centers)  and, 
if  this  is  the  case,  the  SBA  size  standard 
would  be  .SlO  million  or  le.ss. 

QHP  I.ssuers 

This  rule  propo.ses  staudarils  for 
Exchanges  tliat  affect  eligibility 
determinations  for  enrollment  in  a  QHP, 
advance  |)ayment.s  of  the  premium  tax 
credit,  cost-sharing  reductions, 
Medicaid,  and  CHIP.  Although  these 
standards  are  for  Exchanges,  they  also 
affect  health  plan  issuers  that  choose  to 
participate  in  an  Exchange.  QHP  i.ssuers 
receive  information  from  an  Exchange 
about  an  enrol  lee  in  order  to  enable  the 
QHP  issuer  to  provide  the  correct  level 
of  advance  payments  of  the  premium 
tax  credit  and  cost-.sbaring  reductions. 
The  issuer  of  the  QHP  will  adju.st  an 
enrol  lee’s  net  jiremium  to  reflect  the 
advance  pavments  of  the  iiremium  tax 
credit,  as  well  as  make  any  changes 
reiiuired  to  ensure  that  cost-sharing 
reflects  the  apjiropriate  level  of 
reductions.  Issuers  benefit  significantly 
from  advance  payments  of  the  jiremium 
tax  credit  and  cost-.sbaring  reductions, 
hut  may  face  .some  administrative  costs 
relating  to  receiving  enrollee 
information  from  an  Exchange. 

As  discussed  in  the  Web  Portal 
interim  final  rule  (7.'5  FR  24481),  HHS 
examined  the  health  insurance  indu.strv 
in  depth  in  the  Regulatory  Impact 
Analysis  we  prepariid  for  the  proposed 
ride  on  ixstahlishment  of  the  Medicare 


Advantage  program  ((59  P’R  4(58(5(5, 

August  3,  2004).  In  that  analysis  we 
determined  that  there  were  few,  if  any, 
insurance  firms  underwriting 
comprehensive  health  insurance 
policies  (in  contra.st,  for  example,  to 
travel  insurance  policies  or  dental 
discount  jiolicies)  that  fell  below  the 
size  thresholds  for  “small”  business 
established  by  the  SBA  (currently  .S7 
million  in  annual  receipts  for  health 
insurers,  based  on  North  American 
Indu.strv  (Classification  Sv.stem  Code 
.'524114)."* 

Additionally,  as  di.scu.ssed  in  the 
Medical  Loss  Ratio  interim  final  rule  (7.'5 
P’R  74918),  the  Department  u.siul  a  ilata 
set  created  from  2009  National 
A.ssociation  of  Insurance  (Commissioners 
(NAICC)  Health  and  Life  Blank  annual 
financial  .statement  data  to  develop  an 
updated  estimate  of  the  number  of  .small 
entities  that  offer  comjirehensive  major 
medical  coverage  in  the  individual  and 
group  markets.  P'or  purpo.ses  of  that 
analysis,  the  Department  used  total 
Accident  and  Health  (AitH)  earned 
premiums  as  a  proxy  for  annual 
receipts.  The  Department  e.stimated  that 
there  were  28  small  entities  with  less 
than  $7  million  in  accident  and  health 
earned  premiums  offering  individual  or 
group  comprehensive  major  medical 
coverage:  however,  this  estimate  may 
overstate  the  actual  number  of  small 
health  insurance  issuers  offering  such 
coverage,  because  it  does  not  include 
receipts  from  these  companies’  other 
lines  of  business. 

Employers 

The  e.stahlishment  of  SHOP  in 
conjunction  with  tax  incentives  for 
some  employers  will  provide  new 
opportunities  for  employers  to  offer 
affordable  health  in.surance  to  their 
employees.  A  detailed  discussion  of  the 
inqiact  on  employers  related  to  the 
establishment  of  the  SHOP  is  found  in 
the  RIA  for  the  Exchange  final  rule. 


''’“TuPli!  of  .Si/.(!  .Stiindards  Malchod  To  North 
Amorican  Industry  Classil'ication  .System  Codes." 
effective  Novemlier  o.  2()lt).  l)..S.  .Small  Uusiness 
Administration,  available  at  IUIp://n  \\  \y.slHi.<’ov. 
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available  at  http://cciio.cms.f’ov/ 
n^soiiices/lihs/Filf!s2/()3 1  ()2()J  2/hiH3r- 
rin-()32ni2.p(il. 

Subpart  F  of  jiart  l.'iS  pro])oses  to 
establish  an  api)eals  j)r(K;ess  through 
which  an  employer  may  a])])eal  a 
determination  that  the  em])lover  does 
not  provide  cjualifying  covfnage  in  an 
eligible  employer-sponsored  plan  with 
rcispect  to  the  employee  referenced  in 
the  notice  j)nrsuant  to  section  1411(f)(2) 
of  the  Affordable  Care  Act,  or  an 
eligibility  determination  for  SHOP.  This 
rule  proj)oses  standards  for  employers 
that  choo.se  to  i)articipale  in  a  SHOP. 

The  SHOP  is  limited  by  statute  to 
employers  with  at  least  one  hut  not 
more  than  100  employees.  For  this 
reason,  we  expcjct  that  manv  emj)lovers 
would  meet  the  SBA  standard  for  small 
entities.  However,  since  jjarticipation  in 
the  SHOP  is  voluntary,  this  jjrojjosed 
rule  does  not  j)lace  any  recinirements  on 
small  employers. 

We  recjnest  comment  on  whether  the 
small  entities  affected  by  this  ride  have 
been  fully  identified.  We  also  request 
comment  and  information  on  potential 
costs  for  these  entities  and  on  any 
alternatives  that  we  .should  consider. 

Kxcept  in  the  Exchange  provisions, 
few  of  the  entities  that  meet  the 
definition  of  a  small  entity  as  that  term 
is  used  in  the  RFA  (for  example,  small 
businesses,  nonjirofit  organization,  and 
small  governmimtal  jurisdictions  with  a 
])0])nlation  of  le.ss  than  SO.OOO)  would 
1m;  im])act(;d  directly  by  this  pro])osed 
rule.  Individuals  and  states  are  not 
included  in  the  definition  of  a  small 
entity.  In  addition,  the  imjiact  of  the 
majority  of  this  ride  was  addres.sed  in 
the  RIA  accompanying  the  March  2012 
Medicaid  eligibility  ride.  Therefore,  the 
Secretary  has  determined  that  this  final 
rule  will  not  have  a  significant 
economic  imj)act  on  a  snh.stantial 
number  of  small  entities,  and  we  have 
not  prepared  a  regulatory  flexihility 
analysis. 

Additionally,  section  1102(h)  of  the 
Act  requires  ns  to  prepare  a  regulatory 
impact  analysis  if  a  jiroposed  rule  mav 
have  a  significant  economic  imjiact  on 
the  ojierations  of  a  substantial  number 
of  small  rural  hospitals.  This  analysis 
mn.st  conform  to  the  jnovisions  of 
.section  003.  For  pnrjjo.ses  of  .section 
1102(h)  of  the  Act.  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  metrojjolitan 
.statistical  area  and  has  fewer  than  100 
hiids.  We  are  not  preparing  an  analysis 
for  .section  1102(h)  of  the  Act  because 
the  Secretary  has  determined  that  this 
jiroposed  rule  would  not  have  a  direct 
economic  impact  on  the  ojierations  of  a 
substantial  nnmher  of  small  rural 
hospitals. 


/.  IJnfimdetd  MaiidatHs 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1905  (UMRA) 
reipiires  that  agencies  a.ssess  anticipated 
costs  and  benefits  before  issuing  any 
ride  whose  mandates  reipdre  spending 
in  any  1  year  of  $100  million  in  1995 
dollars,  updated  annually  for  inflation, 
by  state,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  .sector. 
Currently,  that  threshold  is 
ai)|)roximately  $139  million.  This  final 
rule  does  not  mandate  expenditures  by 
state  governments,  local  governments, 
tribal  governments,  in  the  aggregate,  or 
the  private  .sector,  of  $139  million,  'fhe 
majority  of  .state,  local,  and  jjrivate 
sector  costs  related  to  implementation  of 
the  Affordable  Care  Act  were  described 
in  the  RIA  accompanying  the  March 
2012  Medicaid  eligibility  rule. 
Furthermore,  the  jiroposed  ride  does  not 
set  any  mandate  on  states  to  set  up  an 
Exchange. 

/.  Fedendisiu 

Executive  Order  13132  establishes 
certain  reijuirements  that  an  agencv 
must  meet  when  it  promulgates  a 
proposed  rule  that  imposes  snh.stantial 
direct  effects  on  states,  |)reempts  state 
law.  or  otherwise  has  federalism 
imjdications.  We  wish  to  note  again  that 
the  impact  of  changes  related  to 
imjilementation  of  the  Affordable  Care 
Act  were  de.scrihed  in  thi;  RIA  of  the 
March  2012  Medicaid  eligihilitv  rule.  As 
discussed  in  the  March  2012  RIA,  we 
have  consulted  with  states  to  receive 
input  on  how  the  various  Affordable 
(^are  Act  jirovisions  codified  in  this 
jirojiosed  rule  would  affect  states.  We 
continue  to  engage  in  ongoing 
consultations  with  Medicaid  and  CHIP 
Technical  Advisory  (ironps  (TACs). 
which  have  been  in  jilace  for  many 
years  and  serve  as  a  staff  level  policy 
and  technical  exchange  of  information 
between  CMS  and  the  states.  Through 
con.sidtations  with  these  TAGs.  we  have 
been  able  to  get  input  from  states 
sjiecific  to  issues  snrroniuling  the 
changes  in  eligibility  groiqis  and  rules 
that  will  become  effective  in  2014. 

Because  states  have  flexibility  in 
designing  their  Exchange,  .state 
decisions  will  ultimately  influence  both 
administrative  expenses  and  overall 
premiums.  However,  because  states  are 
not  required  to  create  an  Exchange, 
these  costs  are  not  mandatorv.  f'or  states 
electing  to  create  an  Exchange,  the 
initial  costs  of  the  creation  of  the 
Exchange  will  he  funded  by  Exchange 
Planning  and  Estahli.shmeid  Grants. 
After  this  time.  Exchanges  will  he 
financially  self-sustaining  with  revenue 
sources  left  to  the  discretion  of  the  state. 


In  the  De])artment’.s  view,  while  this 
jirojiosed  rule  does  not  imjio.se 
substantial  direct  on  state  and  local 
governments,  it  has  federalism 
implications  due  to  direct  effects  on  the 
distribution  of  ])ower  and 
responsibilities  among  the  state  and 
federal  governments  relating  to 
determining  standards  relating  to  health 
insurance  coverage  (that  is,  for  QHPs) 
that  is  offered  in  the  individual  and 
small  grou])  markets.  Eat:h  state  electing 
to  estahli.sh  a  state-based  Exchange  mn.st 
adopt  the  federal  standards  contained  in 
the  Affordable  (kire  Act  and  in  this 
proposed  rule,  or  have  in  effect  a  state 
law  or  regulation  that  imjilements  these 
federal  standards.  However,  the 
Department  anticipates  that  the 
federali.sm  imi)hcations  (if  any)  are 
substantially  mitigated  because  .states 
have  choic;e.s  regarding  the  .structure  and 
governance  of  their  Exchanges. 
Additionally,  the  Affordable  Care  Act 
does  not  require  states  to  estahli.sh  an 
Exchange:  hut  if  a  state  elects  not  to 
establish  an  Exchange  or  the  .state’s 
Exchange  is  not  ajijiroved,  HHS,  will 
establish  and  operate  an  Exchange  in 
that  state.  Additionally,  states  will  have 
the  opjiortnnity  to  particijiate  in  state 
Partnershij)  Exchanges  that  would  allow 
states  to  leverage  work  done  by  othi;r 
states  and  the  federal  government. 

In  compliance  with  the  reipurement 
of  Executive  Order  13132  that  agencies 
examine  closely  any  jiolicies  that  may 
have  federali.sm  imjdications  or  limit 
the  jiolicy  making  discretion  of  the 
.states,  the  Dejiartment  has  engaged  in 
efforts  to  consult  with  and  work 
coojieratively  with  affected  states, 
including  jiarticijiating  in  conference 
calls  with  and  attending  conferences  of 
the  National  Association  of  Insurance 
Commi.ssioner.s.  and  consulting  with 
.state  officials  on  an  individual  basis. 

Pursuant  to  the  reijuirements  .set  forth 
in  section  8(a)  of  Executive  Order 
13132,  and  by  the  signatures  affixed  to 
this  regulation,  the  Dejiartment  certifies 
that  CMS  has  coinjilied  with  the 
reijuirements  of  Executive  Order  13132 
for  the  attached  j)roj)osed  regulation  in 
a  meaningful  and  timely  manner. 

K.  (A)ngmssion(d  Uevit^w  Act 

This  jnojjosed  rule  is  subject  to  the 
(kingressional  Review  Act  jnovisions  of 
the  Small  Business  Regulatory 
Enforcement  Idhriiess  Ac.t  of  1998  (5 
U.S.Ck  801  et  .s(;q.).  which  sjiecifies  that 
before  a  rule  can  take  effec.t,  the  federal 
agency  jiromulgating  the  rule  shall 
submit  to  each  House  of  the  (Congress 
and  to  the  Comjitroller  General  a  rejjort 
containing  a  cojiy  of  the  rule  along  with 
other  sjiecified  information,  and  has 
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Imumi  transmitted  to  Congress  and  the 
Com]5troller  Ceneral  for  review. 

In  accordance  with  tlie  provisions  of 
Executive  Order  12888,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  430 

Administrative  ])ractice  and 
proc(!dure,  (hant  programs — healtli, 
Medicaid,  Reporting  and  recordk(!eping 
re(|nirements. 

42  CPU  Part  431 

Crant  program.s — health.  Health 
facilities.  Medicaid,  Privacy,  Re])orting 
and  recordkeeping  requirements. 

42  CFH  Part  433 

Administrative  practice  and 
procedure.  Child  support  Claims.  Grant 
])rograms — health,  Medicaid,  Reporting 
and  recordkeejjing  recjuirements. 

42  CFH  Part  435 

Aid  to  Families  with  Dependent 
Children,  Grant  program.s — health, 
Medicaid.  Rejjorting  and  recordkeeping 
re(|uirements.  Supplemental  Security 
Income  (SSI),  Wages. 

42  CFH  Part  440 

Grant  programs-health.  Medicaid. 

42  CFH  Part  447 

Accounting,  Administrative  practice 
and  jnocedurc!.  Drugs,  Grant  programs — 
health.  Health  facilities.  Health 
professions,  Medicaid.  Reporting  and 
recordkeej)ing  re(]uirements.  Rural 
areas. 

42  CFH  Part  457 

Administrative  practice  and 
procedure.  Grant  program.s — health. 
Health  insurance.  Reporting  and 
recordkeeping  requirements. 

45  CFH  Part  155 

Administrative  practice  and 
j)roc(Klure,  Advertising,  Brokers, 

Gonflicd  of  int(;rest,  Gonsumer 
protection.  Grant  programs-health. 
Grants  administration.  Health  care. 
Health  insurance.  Health  maintenance 
organization  (HMG),  Health  records. 
Hospitals,  Indians,  Individuals  with 
disabilities.  Loan  ))rogram.s — health. 
Organization  and  functions 
(Government  agencies),  Medicaid, 

Public  assi.stance  programs.  Reporting 
and  recordkee])ing  recjuirements.  Safety, 
State  and  local  governments.  Technical 
assistance;.  Women,  and  Youth. 

For  the  rc;a.sons  set  forth  in  the 
l)r(;amhle,  the  Genters  for  Medicare  & 
Medicaid  Servic:(;s  propo.sc;.s  to  amend 
42  GFR  chaj)ter  IV  as  set  forth  below: 


PART  430— GRANTS  TO  STATES  FOR 
MEDICAL  ASSISTANCE  PROGRAMS 

■  1 .  The  authority  citation  for  part  430 
contimu;s  to  read  as  follows: 

Authority:  Sec.  1102  ofllu;  .Social  .Securilv 
Act  (42  11..S.C.  i:U)2). 

■  2.  Sciction  430.12  is  amend(;d  by 
mvising  paragraph  (a)  to  read  as  follows: 

§430.12  Submittal  of  State  plans  and  plan 
amendments. 

(a)  Formal.  A  State  plan  for  Medicaid 
consists  of  a  standardized  automated 
template,  issued  and  periodically 
updated  by  GMS,  that  includes  both 
basic  mquirements  and  individualized 
content  that  reflects  the  characteri.stics 
of  the  State’s  ])rogram. 

(1)  States  with  apjiroved  pajcer  State 
plans  shall  submit  plans  to  comply  with 
the  requimd  automated  format  with  full 
compliance  not  later  than  one  year 
following  the  availability  of  the 
automated  template;. 

(2)  Th(;r(;after,  approvc;d  pap(;r  State 
])lan.s  or  plan  amendments  shall  he  valid 
only  temporarily  to  the  (;xtent 
si)(;cificaUy  authorized  and  incorporated 
by  refer(;nce  nnd(;r  the  approv(;d 
automat(;d  State  ])lan. 
***** 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

■  3.  'flu;  authority  citation  for  part  431 
continues  to  r(;ad  as  follows: 

Authurily:  .Sec:.  1102  ofllu;  .Social  .S(;curilv 
Act  (42  l!..S.C:.  i:502). 

■  4.  Section  431.10  is  amend(;d  by — 

■  A.  Revising  paragrajihs  (a),  (c),  (d). 
and  (e). 

■  B.  Adding  paragraph  (l))(3). 

The  revisions  and  additions  mad  as 
follows: 

§431.10  Single  State  agency. 

(a)  Hasis,  parposo,  and  (hfinitions.  (1) 
'fins  section  imph;ment.s  .section 
19()2(a)(4)  and  (.8)  of  the  Act. 

(2)  T’or  purposes  of  this  jjart — 
Appeals  decision  means  a  decision 
macle  by  a  hearing  officer  adjudicating 
a  fair  hearing  under  suhpart  E  of  this 
jiart,  including  by  a  hearing  officer 
emjjloyed  an  Exchange  ajipeals  entity  to 
which  the  agency  has  delegated 
authority  to  conduct  such  hearings 
under  this  .section. 

Exchanf>e  has  the  meaning  given  to 
the  term  in  4.1  GFR  1.1.1.20. 

Exchange  ap})e(ds  entity  has  tin; 
meaning  given  to  the  term  “ajipeals 
entity,”  as  defined  in  41  GFR  111.100. 

Medicaid  agency  is  the  single  State 
agency  for  the  M(;dicaid  program. 

(h)  *  *  * 


(3)  The  single  State  agency  is 
responsible  for  determining  eligibility 
for  all  individuals  apjdying  for  or 
r(;ceiving  benefits  in  accordance  with 
regulations  in  part  431  of  this  chapter 
and  for  fair  hearings  filed  in  accordance 
with  suhpart  E  of  this  part. 

(c)  Delegations.  (1)  Subject  to  the 
re(]uirement  in  paragraph  (c)(2)  of  this 
.section,  the  Medicaid  agency  may,  in 
the  ap])roved  .state  plan — 

(1) (A)  D(;l(;gate  authority  to  determine 
eligibility  for  all  or  a  defined  subset  of 
individuals  to — 

(f)  The  single  State  agency  for  the 
financial  a.ssistance  program  under  title 
IV-A  (in  the  10  States  or  the  District  of 
Golumhia),  or  under  title  1  or  XVI 
(AABD),  in  Guam,  Puerto  Rico,  or  the 
Virgin  Islands: 

(2)  The  Federal  agenev  administering 
the  supplemental  .security  income 
program  under  title  XVI  of  the  Act;  or 

(2)  The  Exchange. 

(B)  The  jdan  mu.st  specify  to  which 
agency  or  public  authority  and  the 
individuals  with  respect  to  which, 
authority  to  determine  eligibility  is 
delegated. 

(ii)  Delegate  authority  to  conduct  fair 
hearings  in  accordance  with  .suh|)art  E 
of  this  part  for  denials  of  eligibility 
based  on  the  applicable  modified 
adjusted  gross  income  standard,  as 
de.scrihecl  in  §431.911  of  this  chapter,  to 
an  Exchange  or  Exchange  ajipeals  entity, 
jirovided  that  individuals  who  have 
requested  a  fair  hearing  of  such  a  denial 
are  given  the  choice  to  have  their  fair 
hearing  conducted  by  the  Medicaid 
agenc:y  or  the  Exchange  or  Exchange 
appeals  entity. 

(2)  The  Medicaid  agency  may  delegate 
authority  to  make  eligibility 
determinations  or  to  conduct  fair 
hearings  under  this  .section  only  to  a 
government  agency  or  jmhlic  authority 
which  maintains  jiersonnel  standards 
on  a  merit  hasis. 

(3)  The  Medicaid  agenev — 

(i)  Must  ensure  that  any  agency  or 
public  authority  to  which  eligibility 
determinations  or  apj)eals  det;i.sion.s  are 
delegated — 

(A)  Gomplies  with  all  relevant  Federal 
and  State  law.  regulations  and  policies, 
including,  hut  not  limited  to,  those; 
relat(;d  to  the  eligibility  criteria  aj)plied 
by  the  agency  under  part  431  of  tliis 
ciiapter:  jirohihitions  against  conllicts  of 
interest  and  improper  incentives;  and 
safeguarding  confidentiality,  including 
regulations  set  forth  at  suhpart  F  of  this 
part. 

(B)  Informs  applicants  and 
l)enefif:iarie.s  how  they  can  directly 
contact  and  obtain  information  from  the 
agency:  and 
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(ii)  Must  exorcise  aj)|)r()j)riate 
oversight  over  the  eligibility 
determinations  and  aj)j)eals  decisions 
made  hy  such  agencies  to  ensure 
compliance  with  j)aragra])hs  (c)(2)  and 

(c)(3)(i)  ol  this  s(!ction  and  institute 
corrective  action  as  needed,  including, 
hut  not  limited  to.  rescission  ol  the 
authoritv  delegated  under  this  section. 

(iii)  It  authority  to  conduct  fair 
hearings  is  delegated  to  the  Exchange  or 
Exchange  appeals  entity  under 
j)aragraph  (c)(l)(ii)  of  this  section,  the 
agency  may  establish  a  review  ])rocess 
when4)y  the  agency  niviews  appends 
deensions  made  by  the  Exchange  or 
Exchange  appeals  entity,  hut  only  with 
respect  to  conclusions  of  law.  including 
interpretations  of  State  or  Federal 
nHpiirements. 

(d)  Agreement  with  Fedeml,  State;  or 
local  entities  making  eligibility 
determinations  or  appeals  decisions. 

The  plan  must  j)rovide  for  written 
agreements  between  the  Medicaid 
agency  and  the  Exchange  or  any  other 
State  or  local  agency  that  has  been 
jlelegated  authority  under  paragraph 

(c)(l)(i)  of  this  section  to  determine 
Medicaid  eligibility  and  for  written 
agnumients  hetwtien  the  agency  and  the 
Exchange  or  Exchange  appeals  entity 
that  has  been  delegated  authority  to 
conduct  Medicaid  fair  hearings  under 
])aragraph  (c)(l)(ii)  of  this  .section.  Such 
agreements  mn.st  he  available  to  the 
.Secnitary  upon  request  and  must 
include  provisions  for: 

(1)  The  relationshijis  and  resjiective 
responsibilities  of  the  jiarties,  including 
hnt  not  limited  to  the  resj)ective 
resjjonsihilities  to  effectuate  the  fair 
hearing  rules  in  suhnart  E  of  this  j)art: 

(2)  Quality  control  and  oversight  by 
the  Medicaid  agency,  including  any 
reporting  nHjuirements  needed  to 
facilitate  such  control  and  oversight: 

(3)  Assurances  that  the  entity  to 
which  authority  to  determine  eligibility 
or  conduct  fair  hearings  will  c:omj)ly 
with  the  provisions  set  forth  in 
paragraj)h  (c)(3)  of  this  section. 

(4)  For  aj)j)eals,  procedures  to  ensure 
that  individuals  have  notice  and  a  full 
opjjortnnity  to  have  their  fair  hearing 
conducted  by  either  the  Exchange  or 
Exchange  appeals  entity  or  the  M(;dicaid 
agency. 

(e)  Authority  o/  the  single  State 
agency.  Tin;  Medicaid  agency  may  not 
dtdegale,  to  other  than  its  own  officials, 
the  authority  to  supervise  the  jjlan  or  to 
develop  or  issue  i)olicie.s,  rules,  and 
regulations  on  program  matters. 

■  .Section  431.11  is  amended  by — 

■  A.  Removing  paragraph  (h). 

■  H.  Redesignating  paragrajihs  (c)  anil 

(d).  as  |)aragra])hs  (h)  and  (c), 
respectively. 


■  C.  Revising  newly  redesignated 
paragra])hs  (h)  and  (c). 

The  revisions  read  as  follows: 

§  431 .1 1  Organization  for  administration. 

***** 

(h)  Description  of  organi/.ation.  'I'he 
plan  must  include  a  de.scription  of  the 
organization  and  functions  of  the 
Medicaid  agency. 

(c)  Eligihilitv  determined  or  appecds 
decided  hy  other  entities.  If  eligibility  is 
determined  or  apj)eals  decided  hv 
Federal  or  .State  entities  other  than  the 
Mialicaid  agency  or  hy  local  agencies 
under  the  siqjervision  of  other  .State 
agencies,  the  j)lan  must  include  a 
de.scription  of  the  staff  designated  hv 
those  other  entities  and  the  functions 
they  j)erform  in  carrying  out  their 
re.sponsil)ilities. 

■  (i.  .Section  431.200  is  amended  fw 
adding  jiaragraph  (d)  to  read  as  follows: 

§  431 .200  Basic  and  scope. 

***** 

(d)  Implements  section  1043(h)(3)  of 
the  Act  and  section  1413  of  the 
Affordal)le  (iari;  Act  to  permit 
coordinated  hearings  and  appeals 
among  insurance  affordahilitv  ])rogram.s, 

■  7.  .Section  431 .201  is  amended  by  — 

■  A.  Revising  the  definition  of 
“Action.” 

■  11.  Addingthe  definition  of  “Local 
evidentiary  hearing"  in  alj)hahetical 
order 

The  revisions  and  addition  to  read  as 
follows: 

§431.201  Definitions. 

***** 

Action  means  a  termination, 
suspension,  or  reduction  of  Medicaid 
eligibility  or  a  reduction  in  the  level  of 
benefits  and  services,  including  a 
determination  of  the  amount  of  medical 
exj)enses  which  must  he  incurred  to 
establish  income  eligibility  in 
accordance  with  §43.'5.1 21  (e)(4)  or 
§43.5.831  of  this  chajjter,  or  a 
determination  of  income  for  the 
])ur])oses  of  imposing  any  premiums, 
enrollment  fees,  or  cost-sharing  under 
suhpart  A  of  jnn  t  447  of  this  chapter.  It 
also  means  detinininations  hy  skilled 
nursing  facilities  and  nursing  facilities 
to  transfer  or  discharge  riisidents  and 
adverse  determinations  made  by  a  .State 
with  regard  to  the  preadmission 
screening  and  resident  review 
requirements  of  section  191‘)(e)(7)  of  the 
Act. 

***** 

Loc(d  evident iaiy  hearing  means  a 
hearing  held  on  the  local  or  county  level 
serving  a  specified  i)ortion  of  the  .State. 
***** 


■  A.  Revising  paragraphs  (h)(l)and 
(h)(2). 

■  11.  Adding  paragra])h  (e). 

The  revisions  and  additions  read  as 
follows: 

§431.205  Provision  of  hearing  system. 

***** 

(h)  *  *  * 

(1)  A  hearing  liefore — 

(i)  'I'he  Medicaid  agency;  or 

(ii)  For  the  denial  of  eligil)ility  lia.sed 
on  the  apjdicahle  modified  adju.sted 
gross  income  standard,  the  Exchange  or 
Exchange  apj)eals  entity  to  which 
authority  to  conduct  fair  hearings  under 
this  suhpart  has  been  delegated  under 
§431.1()(c)(l)(ii)  of  this  suhpart, 
provided  that  individuals  who  have 
requested  a  fair  hearing  are  given  the 
choice  to  have  their  fair  hearing 
conducted  hy  the  agency  or  the 
Exchange  or  Exchange  ap))eals;  or 

(2)  An  evidentiary  hearing  at  the  local 
level,  with  a  right  of  appeal  to  the 
Medicaid  agency. 

***** 

(e)  The  hearing  sy.stem  mn.st  lie 
acce.ssihle  to  ])ersons  who  are  limited 
English  ])roficient  and  j)ersons  who 
have  disabilities,  consistent  with 
§435.905(1))  of  this  cha])ter. 

■  9.  .Section  431.200  is  amended  hv — 

■  A.  Revising  paragra])h  (1))  introductorv 
text  and  paragraph  (c)(2). 

■  13.  Adding  paragra])h.s  (d)  and  (e). 

'file  revisions  and  additions  read  as 

follows: 

§431.206  Informing  applicants  and 
beneficiaries. 

***** 

(1) )  The  agency  or  entity  taking  action 
mn.st,  at  the  time  specified  in  j)aragra|)h 
(c)  of  this  section,  inform  every 
applicant  or  beneficiary  in  writing — 
***** 

(c)  *  *  * 

(2)  At  the  time  the  agency  or  entity 
denies  eligibility  or  .services,  or  takes 
other  action  affecting  the  individual’s 
eligibility,  level  of  benefits  and  services, 
or  claims; 

***** 

(d)  If,  in  accordance  with 

§  431 .10(c)(l)(ii)  of  this  jjart,  the  agency 
has  delegated  authority  to  the  Exchange 
or  Exchange  ajijieals  entity  to  conduct 
the  fair  hearing,  that  the  individual  has 
the  right  to  have  his  or  her  hearing 
liefore  the  agency.  Exchange  or  the 
Exchange  ajipeals  entity,  and  the 
method  by  which  the  individual  may 
make  such  election. 

(e)  The  information  required  under 
this  section  must  he  accessible  to 
individuals  who  are  limited  English 
proficient  and  to  individuals  with 
disabilities,  consistent  with  §435.905(1)) 


■  8.  .Section  431 .205  is  amended  hv — 
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of  this  (;ha])tor,  and  may  he  provided  in 
electronic  format  in  accordance  with 
Is  433.91 8  of  this  cha])ter. 

■  10.  S(;clion  431.210  is  amended  by 
nn'ising  ])aragra])hs  (a),  (1)),  and  (d)(1)  to 
read  as  follows; 

§  431 .210  Content  of  notice. 

***** 

(a)  A  Statement  of  what  action  the 
agency,  skilhul  nursing  facility,  or 
nursing  facility  intends  to  take  and  the 
effective  date  of  such  action; 

(h)  A  (;lear  Statement  of  the  s])e(;ifi(; 
rea.sons  sup]K)rting  the  intended  action; 
***** 

(d)  *  *  * 

(1)  The  individual’s  right  to  request  a 
local  evidentiary  hearing  if  one  is 
available,  or  a  State  agency  hearing;  or 
***** 

■  11.  Se(;tion431.211  is  revi.sed  to  read 
as  follows; 

§  431 .21 1  Advance  notice. 

The  State  or  local  agency  must  send 
a  notice  at  least  10  days  before  the  date 
of  action,  except  as  jiermitted  under 
§431.213  and  §431.214  of  this  part. 

■  12.  Se(;tion  431.213  is  amended  by 
revising  the  introductory  text  to  read  as 
follows; 

§  431 .21 3  Exceptions  from  advance  notice. 

The  agen(;y  may  send  a  noti(;e  not 
later  than  the  date  of  action  if  — 
***** 

■  1 3.  Section  431 .220  is  amended  by 
revising  ])aragraph  (a)(1)  to  read  as 
follows; 

§  431 .220  When  a  hearing  is  required. 

(a)  *  *  * 

(1)  Any  ap])licant  who  recpiests  it 
because  the  agency  denies  his  or  her 
eligibility,  level  of  benefits,  services  or 
claims,  or  such  claim  is  not  acted  u])on 
with  reasonable  promjdness  including, 
if  applicable  — 

(1)  A  determination  of  the  amount  of 
medical  (ixpenses  whi(;h  must  be 
incurred  to  establish  eligibility  in 
accordance  with  §435.1 21  (e)(4)  or 
§435.831  of  this  part;  or 

(ii)  A  determination  of  income  for  the 
pui'iioses  of  imposing  any  ])remiums, 
enrollment  fees,  and  co.st  sharing  under 
suhpart  A  of  part  447  of  this  (;hapter. 
***** 

■  14.  Secfion431.221  is  amended  by  — 

■  A.  Revising  ])aragraph  (a). 

■  H.  Adding  ])aragra])ii  (e). 

The  revisions  and  additions  read  as 
follows; 

§431.221  Request  for  hearing. 

(a)  The  agency  must  establish 
jnocedures  that  permit  an  individual,  or 
an  authorized  repre.sentative  acting  on 


behalf  of  an  individual  to  submit  a 
hearing  rerpiest; 

(1)  By  t(!le])hone; 

(2)  Via  mail; 

(3)  In  person; 

(4)  Through  other  (;ommonly  available 
el(;(;troni(;  means;  and 

(5)  Via  the  int(!rnet  Web  site  de.sc.rihed 
in  §435.1200(1)  of  this  chapter,  at  State 
o|)tion. 

***** 

(e)  If  an  individual  has  been  denied 
eligibility  for  Medi(;aid  by  the  agen(;y  or 
oth(;r  entity  authorized,  in  a(;cordan(;e 
with  §431. 10(c)(1)  of  this  part,  to  make 
such  determination,  the  agency  must 
treat  an  appeal  to  the  Exchange  appeals 
entity  of  a  determination  of  eligihilitv 
for  advanced  payments  of  the  premium 
tax  (;redit  or  (;ost-sharing  rediu;tion,  as 
a  rerpiest  for  a  hearing,  under  this 
sec;tion. 

■  1 5.  Section  431 .224  is  added  to  read 
as  follows; 

§431.224  Expedited  appeals. 

(a)  Cittneral  i  uIh.  The  agen(;y  must 
e.stahlish  and  maintain  an  expedited 
review  proc(;ss  for  hearings,  when  an 
individual  recpuists  ora  provider 
recpiests.  or  siq)i)ort.s  the  individual’s 
re(iuest,  that  the  time  otherwi.se 
permitted  for  a  hearing  (;ould  jeopardize 
the  individual’s  life  or  luialth  or  ability 
to  attain,  maintain,  or  regain  maximum 
fun(;tion. 

(h)  Action  follo\\’inf>  denial  ol d 
reejnesi  for  expedited  hearing.  If  the 
agency  denies  a  recpiest  for  an  expedited 
apj)eal,  it  mu.st — 

(1)  Use  the  standard  apjieal 
timeframe,  in  accordance  with 
§431. 244(f)(1)  of  this  part. 

(2)  Notify  the  individual  orally  or 
through  ele{;tronic  means  of  the  denial 
and,  if  oral  notification  is  provided, 
follow  iqi  with  written  noti(;e  within  2 
(;alendar  days  of  the  denial.  Provision  of 
electronic  noti(;e  must  he  consi.stent 
with  §435.918  of  this  sulK;hapter. 

§431.230  [Amended] 

■  18.  In  §431.230,  amend  paragrajih  (a) 
by  removing  the  term  “mails”  and 
adding  in  its  ))la(;e  the  term  “sends.” 

■  1 7.  Section  431 .231  is  amended  by 
r(!vising  the  .se(;tion  heading  and 
paragra|)h  ((;)(2)  to  read  as  follows; 

§431.231  Reinstating  services. 

***** 

((;)  *  *  * 

(2)  The  hi!nefi(;iary  retjuests  a  hearing 
within  10  days  that  the  individual 
receives  the  noti(;e  of  action.  The  date 
on  which  the  noti{;e  is  re(;eived  is 
considered  to  he  5  days  after  the  date  on 
the  notice,  unless  the  l)enefi(;iary  shows 


that  he  or  she  did  not  re(;eive  the  notice 
within  the  5-ilay  period;  and 
***** 

■  18.  Sec  tion  431.232  is  amended  by 
revising  the  introdu(;tory  language  and 
paragraph  (h)  to  read  as  follows; 

§431.232  Adverse  decision  of  local 
evidentiary  hearing. 

If  the  dec.ision  of  a  local  evidentiarv 
hearing  is  adverse  to  the  applicant  or 
henefi(;iarv.  the  agency  must — 
***** 

(h)  Inform  the  applicant  or  henefi(;iarv 
that  he  or  she  has  a  right  to  appeal  the 
decision  to  the  State  agen(;y,  in  writing, 
within  10  days  after  the  individual 
re(;eives  the  notice  of  the  adverse 
de(;ision.  The  date  on  whi(;h  the  notice 
is  re(;eived  is  considered  to  he  5  days 
after  the  date  on  the  notice,  unless  the 
individual  shows  that  he  or  she  received 
the  notice  at  a  later  date;  and 
***** 

■  19.  Section  431.240  is  amended  by 
adding  jjaragraph  (c)  to  read  as  follows. 

§431.240  Conducting  the  hearing. 

***** 

(c;)  A  hearing  offi{;(!r  mn.st  have  ac(;e.ss 
to  agen(;y  information  ne(;e.ssarv  to  issue 
a  })roper  hearing  de(;ision.  inc.luding 
information  (;on(;erning  State  poli(;ies 
and  regulations. 

■  20.  Se(;tion  431.241  is  amended  hv 
revising  paragraphs  (a)  and  (h)  to  read 
as  follows; 

§  431 .241  Matters  to  be  considered  at  the 
hearing. 

***** 

(a)  An  Agency  denial  of,  or  action 
affe(;ting,  a  (;laim  for  eligibility  or 
services,  or  failure  to  ac;t  with 
reasonable  prom))tness  on  su(;h  claim, 
including; 

(1)  An  initial  and  suhseciuent  de(;ision 
regarding  eligibility; 

(2)  A  determination  of  the  amount  of 
medical  expenses  which  must  he 
incurred  to  estahli.sh  in(;ome  eligibility 
in  accordance  with  §  435.121  (e)(4)  or 
§435.821  of  this  part;  or 

(3)  A  determination  of  income  for  the 
j)uri)o.ses  of  imposing  any  premiums, 
enrollment  fees.  dedu(;tihles, 
(;oj)ayments,  coinsuran(;e  or  other  cost 
.sharing  under  sul)})art  A  of  jiart  447  of 
this  suh(;ha])ter. 

(h)  An  Agency  de(;ision  regarding 
changes  in  the  type  or  level  of  benefits 
and  servi(;es; 

***** 

■  21 .  Se(;tion  431 .242  is  amended  by — 

■  A.  Revising  ])aragraph  (a)(1). 

■  B.  Adding  paragraph  (f). 

The  revisions  and  additions  read  as 
follows; 


4684 


Federal  Register/ Vol.  78,  No.  14 /Tuesday,  january  22,  2013 /Proposed  Rules 


§431.242  Procedural  rights  of  the 
applicant  or  beneficiary. 
***** 

(a)  *  *  * 

(1)  The  content  oi  the  aiiplicant's  or 
hiMieficiarv’s  case  hie  and  electronic 
account,  as  defined  in  §4.3.'j.4  of  this 
part;  and 

***** 

(0  Recpiest  an  exj)edited  hearing,  if 
appropriate. 

■  22.  Section  431.244  is  amended  by — 

■  A.  Revising  j)aragrapli  {f)(l)(ii). 

■  13.  Redesignating  paragraphs  (f)(2)  and 
(f)(3)  as  j)aragraphs  (f)(4)  and  (f)(.'j). 
respectively. 

■  (].  Adding  new  paragraphs  (0(2)  and 
(0(3). 

The  revi.sions  and  additions  read  as 
follows: 

§431.244  Hearing  decisions. 
***** 

(0*  *  * 

(1)  *  *  * 

(ii)  The  date  the  apj)licant. 
heneficiarv,  or  enrollee  (in  a  .State  that 
permits  an  M(X)  or  PIHP  enrollee  direct 
access  to  a  .State  fair  hearing)  retpiests  a 
.State  fair  hearing. 

(2)  Within  4.')  days  from  the  date  of 
the  appeal  decision  issued  hv  the 
Exchange  appeals  entity  if — 

(i)  The  individual’s  a])peal  to  the 
Exchange  appixils  entitv  of  a 
determination  of  eligibility  for  advanced 
payments  of  the  pnmiium  tax  cnulit  or 
cost-sharing  reductions  is  treated  as  a 
re(|uest  for  a  fair  hearing  in  accordance 
with  §431. 221(e)  of  this  part,  or  the 
individual  otherwise  has  both  recpie.sted 
a  fair  hearing  of  an  adv(;r.s(;  Medicaid 
determination  and  ap])ealed  a 
determination  of  eligibility  for  advance 
payment  of  the  j)remium  tax  credit  or 
cost-sharing  reductions:  and 

(ii)  The  Exchange  appeals  entity  is  not 
conducting  the  fair  hearing  for  the 
individual,  in  accordance  with 
§431.1()(c)(l)(ii)  of  this  part. 

(3)  As  expeditiously  as  the 
individual's  health  condition  nupures, 
hut  no  later  than  3  working  days  after 
the  agmicy  receives  a  retpiest  from  an 
individual  or  j)rovider  for  an  expedited 
hearing  under  §431.221  of  this  suhpart. 
unless  the  agency  determines  that  the 
nHjuest  does  not  meet  the  criteria  for 
expedit(;d  appeals  and  notifies  the 
individual  of  such  determination  in 
accordance  with  §431.224(1))(2)  of  this 
part:  or 

***** 

PART  433— STATE  FISCAL 
ADMINISTRATION 

■  23.  'Fhe  authority  citation  for  part  433 
continues  to  read  as  follows: 


Authority:  .Stu:.  1102  of  Iho  .Social  .Security 
Act  (42  II..S.(;.  1:502). 

■  24.  .Section  433.138  is  amended  hv 
revising  jiaragraphs  (d)(1)  introductory 
text,  (d)(3).  (f),  and  (g)(l)(i)  to  read  as 
follows; 

§433.138  Identifying  liable  third  parties. 

***** 

(d)  *  *  * 

(1)  Except  as  specified  in  paragraph 
(d)(2)  of  this  section,  as  part  of  the  data 
exchange  retpiirements  under  §43.1. 94 .S 
of  this  chapter,  from  the  .State  wage 
information  collection  agency  (.SWICA) 
defined  in  §43,1.4  of  this  chapter  and 
from  the  .SSA  wage  and  earnings  files 
data  as  siiecified  in  §  43.1.948(a)(1)  of 
this  chapter,  the  agency  must — 
***** 

(3)  The  agency  must  recpiest.  as 
nKpiired  under  §  43.1.948(a)(2),  from  the 
.State  title  IV-A  agency,  information  not 
jireviously  reported  that  identifies  tho.se 
Medicaid  heneficiaries  that  are 
em])loy(!d  and  their  emj)loyer(s). 
***** 

(f)  Data  e.vf,7?unge.s'  und  traiinni  cor/e 

Vwqiwncy.  Excejit  as  jirovided  in 
jiaragraph  (1)  of  this  section,  the  agency 
must  conduct  the  data  exchanges 
rixpiired  in  ])aragra|)h.s  (d)(1)  and  (d)(3) 
of  this  .section,  and  diagnosis  and 
trauma  edits  reejuired  in  jiaragraphs 
(d)(4)  and  (e)  of  this  section  on  a  routine 
and  timely  basis.  The  .State;  plan  must 
.s|)ecifv  the  freepiencv  ofthe.se  activities. 

(g) *  *  * 

(1)  *  *  * 

(1)  Within  4.1  days,  the  agency  mu.st 
follow  up  (if  ajiprojiriate)  on  such 
information  in  order  to  identify  legally 
liable  third  ])arty  resources  and 
incorpterate  such  information  into  the 
eligibility  case  file  and  into  its  third 
party  data  ha.se  and  third  party  recovery 
unit  so  the  agency  may  jirocess  claims 
under  the  third  party  liability  payment 
procedures  specified  in  §433.139  (h) 
through  (f);  and 
***** 

■  2.1.  .Section  §433.14.1  is  amended  hv 
revising  paragraph  (a)(2)  to  read  as 
follows; 

§433.145  Assignment  of  rights  to 
benefits — State  plan  requirements. 

(a)  *  *  * 

(2)  C'.ooperate  with  the  agency  in 
e.stahlishing  paternity  and  in  obtaining 
medical  sujjjjort  and  payments,  unless 
the  individual  e.stahlishes  good  cause 
for  not  c.oop(;rating,  and  excej)t  for 
individuals  described  in  §43.1.118 
(jjregnant  women),  who  are  exempt 
from  cooperating  in  establishing 
paternity  and  obtaining  medical  support 
and  payments  from,  or  tlerived  from,  the 


father  of  the  child  horn  out  of  wedlock; 
and 

***** 

■  28.  .Section  §  433.147  is  amended  by — 

■  A.  Revising  paragraph  (a)(1), 
paragraph  (c)  introductory  text,  and 
paragraph  (c)(1). 

■  H.  Removing  paragraph  (d). 

The  revisions  read  as  follows: 

§433.147  Cooperation  in  establishing 
paternity  and  in  obtaining  medical  support 
and  payments  and  in  identifying  and 
providing  information  to  assist  in  pursuing 
third  parties  who  may  be  liable  to  pay. 

(a)  *  *  * 

(1)  Excej)t  as  exempt  under 

§ 433.14.1(a)(2),  establishing  ])aternity  of 
a  child  horn  out  of  wedlock  and 
obtaining  medical  sujjport  and 
l)ayment.s  for  himself  or  herself  and  any 
other  person  for  whom  the  individual 
can  legally  a.ssign  rights;  ami 
***** 

(c)  W’diver  of  coopt^ration  for  ^ood 
causo.  (1)  With  re.sj)ect  to  (;.stal)lishing 
paternity  of  a  child  horn  out  of  wedlock 
or  obtaining  m(;dical  care  support  and 
j)avment.s,  or  identifying  or  providing 
information  to  assist  the  .State  in 
pursuing  any  liable  third  party  for  a 
child  for  whom  the  individual  can 
legally  assign  rights,  the  agency  mu.st 
find  the  cooperation  is  against  the  he.st 
interests  of  the  child. 
***** 

■  27.  Section  433.148  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  433.1 48  Denial  or  termination  of 
eligibility. 

***** 

(a)  *  *  * 

(2)  In  fhe  ca.se  of  an  applicant,  does 
not  attest  to  willingness  to  cooperate, 
and  in  the  case  of  a  beneficiary,  refuses 
to  cooperate  in  establishing  paternity, 
obtaining  m(;dical  child  sujjjjort  and 
pursuing  liable  third  parties,  as  required 
under  §  433.147(a)  of  this  j)art  unle.ss 
cooperation  has  been  waived; 
***** 

■  28.  .Section  433.1.12  is  amended  by 
r(;vi.sing  paragrajjh  (b)  to  read  as  follows: 

§  433.1 52  Requirements  for  cooperative 
agreements  for  third  party  collections. 

***** 

(b)  Agreements  with  title  IV-D 
agencies  mu.st  s])ecify  that  the  Medicaid 
agency  will  provide  reimbursement  to 
fhe  IV-D  agency  only  for  those  child 
support  services  performed  that  are  not 
reimbursable  by  the  Office  of  Child 
.Support  Enforcement  under  title  IV-D 
of  the  Act  and  that  are  necessary  for  the 
collection  of  amounts  for  the  Medicaid 
jjrogram. 
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PART  435— ELIGIBILITY  IN  THE 
STATES,  DISTRICT  OF  COLUMBIA, 

THE  NORTHERN  MARIANA  ISLANDS, 
AND  AMERICAN  SAMOA 

■  29.  The  authority  citation  for  part  43.'i 
continues  to  read  as  follows: 

Aiith(n  ily:  Siu:.  1102  of  tlie  Social  Security 
Act  (42  U.S.C;.  1:502). 

■  30.  Section  43.'i. 3  is  amended  hy- 

■  A.  In  paragrapli  (a),  atiding  section 
19()2(a)(4(i)(B),  1902(ee)  and  lOOfda)  in 
numerical  order. 

■  11.  Revising  .section  19()3(v). 

'file  revisions  and  additions  read  as 
follows: 

§435.3  Basis. 

(a)  *  *  * 

19()2(a)(40)(B)  Requirement  to  verify 
citizenshi]). 

★  *  *  *  ★ 

19()2(ee)  Option  to  verify  citizenship 
through  electronic  data  sharing  with  the 
Social  Security  Administration. 
***** 

19()3(v)  0|)tional  coverage  of  lawfully 
residing  children  and  pregnant  women 
in  Medicaid  and  payment  for  emergencv 
.services  under  Medicaid  jirovided  to 
certain  non-citizens. 
***** 

190.'l(a)  (third  sentence;  text  helow 
paragraph  (29)  Pavment  of  other 
insurance  jiremiiims  for  medical  or  any 
other  tyjie  of  remedial  care. 
***** 

■  31 .  Section  43.5.4  is  amended  hv — 

■  A.  Revising  the  definition  of 
“Electronic  account” 

■  B.  Adding  the  definitions  of 
"Citizenship.”  “Comhined  eligibility 
notice,”  “Coordinated  content." 
“Lawfully  present,"  “Non-citizen,”  and 
“Qualified  non-citizen”  in  aljihahetical 
order. 

The  revision  and  additions  read  as 
follows: 

§  435.4  Definitions  and  use  of  terms. 

***** 

CitizHnsIiip  includes  status  as  a 
“national  of  the  United  States”  defined 
in  8  U.S.C.  ll()l(a)(22)  that  includes 
both  citizens  of  the  United  States  and 
non-citizen  nationals  of  the  United 
States. 

Comhitmd  (digihility  means  an 

eligibility  notice  that  informs  an 
individual,  or  midtiple  family  members 
of  a  hon.sehold  when  feasible,  of 
eligibility  for  each  of  the  insurance 
affordability  jirograms  and  enrollment 
in  a  (jualifi(!d  health  })lan  through  the 
Exchange,  for  which  a  determination  or 
denial  was  made.  A  comhined  eligibility 
notice  shall  he  is.siied  by  the  la.st  agency 
to  make  a  determination  of  eligibility. 


regardle.ss  of  which  entity  received  the 
application.  A  comhined  notice  must 
meet  the  recpiirements  of  §43.5.91  7(aj  of 
this  j)art  and  contain  the  content 
described  in  §43.5.5)1 7(h)  and  (c)  of  this 
l)art.  excejjt  that  information  de.scrihed 
in  §43.5.917(l))(l)(iii)(D)  of  this  jjart 
must  he  im:hidi!d  in  a  comhined  notice 
issiKul  by  another  insurance 
affordability  program  onlv  if  known  to 
that  ju'ogram. 

(jOGnlincitad  content  means 
information  included  in  an  eligibility 
notice  regarding  the  transfer  of  the 
individual’s  or  hou.seholds’  electronic 
account  to  another  insurance 
affordability  program  fora 
determination  of  eligibility. 
***** 

Electronic  occount  means  an 
electronic  file  that  includes  all 
information  collected  and  generated  by 
the  agency  regarding  each  individual’s 
Medicaid  eligibility  and  enrollment, 
including  all  documentation  required 
under  §43.5.914  of  this  part  and 
including  any  information  collecteil  or 
generated  as  ])art  of  a  fair  hearing 
j)roces.s  i:onducted  under  suhpart  E  of 
this  chapter  or  through  the  Exchange 
aj)j)eal.s  process  conducted  under  4.5 
UER  j)art  15.5,  Suhpart  F. 
***** 

Unv fully  present  means  an  individual 
who  is  a  non-citizen  and  who — 

(1)  Is  a  (jiialified  non-citizen,  as 
defined  in  this  section; 

(2)  Is  in  a  valid  nonimmigrant  status, 
as  defined  in  8  U.S.U.  ll()l(a)(15)  or 
otherwise  under  the  immigration  laws 
(as  defined  in  8  U.S.C.  11()l(a)(17)); 

(3)  Is  paroled  into  the  United  States  in 
accordance  with  8  U.S.C.  1182(d)(.5)  for 
less  than  1  year,  except  for  an 
individual  jjaroled  for  j)ro.secution,  for 
deferred  inspection  or  pending  nunoval 
j)roceedings; 

(4)  Belongs  to  one  of  the  following 
classes: 

(i)  Cranted  temporary  resident  status 
in  accordance  with  8  II.S.C.  1180  or 
12.5.5a,  respectively: 

(ii)  Cranted  'remporary  Protected 
Status  (TP.S)  in  accordance  with  8 
U.S.C.  1254a.  and  individuals  with 
j)ending  apjjlications  for  TPS  who  have 
been  granted  emijloyment  authorization: 

(iii)  Cranted  em])loyment 
authorization  under  8  Cf’R  274a. 12(c): 

(iv)  Family  Unity  beneficiaries  in 
accordance  with  section  301  of  Public 
Law  101-849,  as  amended: 

(v)  Under  Deferred  Enforced 
Dei)arture  (DED)  in  accordance  with  a 
decision  made  by  the  President: 

(vi)  Granted  Deferred  Action  .status: 

(vii)  Cranted  an  administrative  stay  of 
removal  under  8  CFR  part  241: 


(viii)  Beneficiary  of  approved  visa 
jietition  who  has  a  pending  ajjplication 
for  adju.stment  of  status; 

(5)  Is  an  individual  with  a  pending 
a])])lication  for  asylum  under  8  U.S.C. 
1158.  or  for  withholding  of  removal 
under  8  U.S.C.  1231.  or  under  the 
Convention  Against  Torture  who — 

(i)  Has  been  granted  employment 
authorization:  or 

(ii)  Is  under  the  age  of  14  and  has  had 
an  apj)lication  pending  for  at  least  189 
days: 

(8)  Has  been  granted  withholding  of 
removal  under  the  Convention  Against 
Torture: 

(7)  Is  a  child  who  has  a  pending 
apjdication  for  Special  Immigrant 
juvenile  status  as  described  in  8  U.S.C. 
ll()l(a)(27)(I): 

(8)  Is  lawfully  pre.sent  in  American 
Samoa  under  the  immigration  laws  of 
American  Samoa: 

(9)  Is  a  victim  of  a  severe  form  of 
trafficking  in  persons,  in  accordance 
with  the  Victims  of  Trafficking  and 
Violence  Protection  Act  of  2090,  Public 
Law  198-388,  as  amended  (22  U.S.C. 
719.5(h)):  or 

(19)  Exception.  An  individual  with 
deferred  action  under  the  Department  of 
Homeland  Security’s  deferred  action  for 
childhood  arrivals  process,  as  described 
in  the  Secretary  of  Homelaml  Security’s 
June  15,  2912  memorandum,  shall  not 
he  considered  to  he  lawfully  j)resent 
with  respect  to  any  of  the  al)ove 
categories  in  paragraphs  (1)  through  (9) 
of  this  definition. 

***** 

Non-citizen  has  the  same  meaning  as 
the  term  “alien.”  as  defined  in  section 
191(a)(3)  of  the  Immigration  and 
Nationality  Act  (INA),  (8  U..S.C. 
1191(a)(3)j  and  includes  any  individual 
who  is  not  a  citizen  or  national  of  the 
United  States,  defined  at  8  U.S.C. 
1191(a)(22). 

***** 

Qualified  non-citizen  has  the  same 
meaning  as  the  term  “(pialified  alien”  as 
defined  at  8  U.S.C.  1841(h)  and  (c). 
***** 

■  32.  Section  435.1 19  is  amended  by — 

■  A.  Rej)ul)lishing  paragraph  (c) 
introductorv  text. 

■  B.  Revising  paragraph  (c)(1). 

The  revisions  read  as  follows: 

§  435.1 10  Parents  and  other  caretaker 
relatives. 

***** 

(c)  Income  standard.  'I’he  agency  must 
establish  in  its  State  plan  the  income 
.standard  as  follows; 

(1)  The  minimum  income  standard  is 
a  State’s  AFDC  income  standard  in 
effect  as  of  May  1, 1988  for  the 
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ap|)li(:al)le  family  size  converted  to  a 
MAGI-e(|uivalent  standard  in 
accordance  with  guidance  issued  by  the 
Secretary  under  section  19()2{e)(14j{A) 
and  (h)  of  the  Act. 

***** 

■  8.8.  .Section  43.').!  12  is  revised  to  read 
as  follows: 

§435.112  Families  with  Medicaid  eligibility 
extended  because  of  increased  earnings  or 
hours  of  employment. 

(a)  Basis  and  .scope.  (1)  This  section 
implements  .sections  4()H(a)(ll)(A). 
19()2(e)(l)(A).  and  1981  (c)(2)  of  the  Act. 

(2)  If  Transitional  Medical  Assistance 
under  section  1925  of  the  Act  is  not 
available  or  applicable,  extended 
eligibility  must  he  providetl  in 
accordance  with  this  .section,  if 
applicable. 

(h)  Eligihility.  (1)  The  extended 
eligibility  j)eriod  is  for  4  months. 

(2)  The  agency  must  jnovide  coverage 
during  an  extended  eligihility  jieriod 
to — 

(i)  A  jnegnant  woman  who  was 
eligible  and  (airolled  for  Medicaid  under 
§485.118  of  this  part  with  household 
income  at  or  below  the  income  limit 
descrilHid  in  jiaragraph  (c)  of  this 
.section  in  at  least  8  out  of  the  (i  months 
imnuHliately  j)receding  the  month  that 
eligihility  under  such  section  was  lost 
due  to  increa.sed  earnings:  and 

(ii)  A  parent  or  other  caretaker  relative 
who  was  eligible  and  enrolled  for 
Mtulicaid  under  §485.119  of  this  ])art. 
and  any  dependent  child  of  such  parent 
or  oth(!r  caretaker  relative  who  was 
eligible  and  enrolled  under  §485.118  of 
this  j)art.  in  at  least  8  out  of  the  9 
months  immediately  ])receding  the 
month  that  eligihility  for  the  jiarent  or 
other  caretaker  relative  under  §485.110 
of  this  part  is  lost  due  to — 

(A)  Increa.sed  earnings:  or 

(B)  Increased  hours  from  a  parent's 
employment  resulting  in  the  parent  no 


his  or  her  home. 

(c)  Inconia  limit  for  })otantial 
extandad  aligihiliiv  is  a  State's  income 
.standard  for  coverage  of  parents  and 
other  caretaker  relatives  under 
§485.1 10(c)  of  this  part. 

§435.113  [Removed] 

■  84.  Section  485.118  is  removed. 
§435.114  [Removed] 

■  85.  Section  485.1 14  is  removed. 

■  88.  .Section  485.1 15  is  revi.sed  to  read 
as  follows: 


§  435.1 1 5  Families  with  Medicaid  eligibility 
extended  because  of  increased  collection  of 
spousal  support. 

(a)  Basis.  This  section  implements 
sections  408(a)(n)(B)  and  1981(c)(1)  of 
the  Act. 

(h)  Eligibility.  (1)  Tlie  extendcul 
eligihility  period  is  for  4  months. 

(2)  'I'he  agency  mu.st  provide  coverage 
during  an  extended  eligihility  period 
to — 

(i)  A  ])regnant  woman  who  was 
eligible  and  enrolhul  for  Medif;aid  under 
§485.118  of  this  part  with  household 
income  at  or  below  the  income  limit 
de.scrihed  in  paragraj)h  (c)  of  this 
section  in  at  least  8  out  of  the  8  months 
immediately  preceding  the  month  that 
eligihility  under  such  section  was  lost 
due  to  increa.sed  income  from  collection 
of  spousal  support  under  title  IV-D  of 
the  Act;  and 

(ii)  A  parent  or  other  caretaker  relative 
who  was  eligible  and  enrolled  for 
Medicaid  under  §485.110  of  this  i)art, 
and  any  dejiendent  child  of  such  parent 
or  other  carcitaker  relative;  who  was 
eligible  and  enrolleil  under  §485.118  of 
this  part,  in  at  least  8  out  of  the  ti 
months  immediately  preceding  the 
month  that  eligihility  for  the  ])arent  or 
other  caretaker  r(;lative  under  §485.110 
of  this  part  is  lost  due  to  increased 
collection  of  s])ousal  .su])])ort  under  title 
IV-D  of  the  Act. 

(c)  Inroim;  limit  for  potantiai 
axUmdad  aligibilitv  is  a  State's  income 
standard  for  coverage  of  |)arents  and 
other  caretaker  relatives  under 
§485. 110(c)  of  this  part. 

■  87.  .Set;tion  485.1 18  is  amended  hv — 

A.  Repuhli.shing  j)aragra])h  (d)(4) 
introductory  text. 

B.  Revising  j)aragraj)h  (d)(4)(i). 

The  revisions  read  as  follows: 

§  435.1 1 6  Pregnant  women. 

***** 

(d)  *  *  * 

(4)  Applicable  income  limit  for  full 
Medicaid  coverage  of  pregnant  women. 
For  ))urj)o.ses  of  paragra])h  (d)(1)  of  this 
section — 

(i)  The  minimum  apj)licahle  income 
limit  is  the  .State's  AFDC  income 
standard  in  effect  as  of  May  1,  1988  for 
the  a])j)licahle  family  size  converted  to 
a  MACll-e(]uivalent  standartl  in 
accordance  with  guidance  issiied  l)v  the 
.Secretary  under  s(;ction  1902(e)(14j(A) 
and  (F)  of  the  Act. 
***** 

■  88.  .Section  485.1 1 7  is  revi.sed  to  read 
as  follows: 

§435.117  Deemed  newborn  children. 

(a)  Basis.  This  section  implements 
sections  1902(e)(4)  and  2112(e)  of  the 
Act. 


(h)  Eligibility.  (1)  The  agency  must 
provide  Medicaid  to  children  from  birth 
until  the  child's  first  birthday  without 
application  if,  for  the  date  of  the  c:hild'.s 
birth,  the  child's  mother  was  eligible  for 
and  received  covered  services  under — 

(i)  The  Medicaid  .State  plan  (including 
during  a  j)eriod  of  eligihility  under 
§485.914)  regardless  of  whether 
]iavment  for  services  for  the  mother  is 
limited  to  services  neces.sary  to  treat  an 
emergency  medical  condition,  as 
defined  in  section  1908(v)(8)  of  the  Act; 

(ii)  The  State's  sejjarate  CHll’  State 
j)lan  as  a  targeted  low-income  j)regnant 
woman  in  accordance  with  section  2112 
of  the  Act,  with  hou.sehold  income  at  or 
below  the  income  .standard  established 
by  the  agency  under  §485.118  of  this 
part  for  infants  under  age  1; 

(iii)  At  .State  o])tion,  the  .State's 
se])arate  CHIB  .State  j)lan  as  a  targeted 
low-income  child  with  hou.sehold 
income  at  or  below  the  income  standard 
established  by  the  agency  under 
§485.118  for  infants  uiuier  age  1;  or 

(iv)  At  .State  option,  the  .State's 
demonstration  under  section  1115  of  the 
Act  as  a  Medicaid  or  CHIl’  ])0])ulation, 
with  liou.sehold  income  at  or  h(;low  the 
income  standard  established  by  the 
agency  under  §485.118  for  infants 
under  age  1 . 

(2)  The  child  is  deemed  to  have 
ajjplied  and  been  determined  (;ligihle 
under  the  Medicaid  .State  plan  effective 
as  of  the  date  of  birth,  and  remains 
eligilde  regardless  of  changes  in 
circumstances  (except  if  the  child  dies 
or  cea.ses  to  he  a  resident  of  the  .State  or 
the  child's  representative  reejuests  a 
voluntary  termination  of  the  child's 
(;ligihility)  until  the  child's  first 
birthday. 

(c)  At  State  option,  the  agency  may 
j)rovide  deemed  newborn  eligihility 
under  this  .section  to  a  child  if  the 
child's  mother  was  eligible  for  and 
receiving  Medicaid  in  another  .State  for 
the  date  of  the  child's  birth. 

(d)  Medicaid  identification  number. 

(1)  The  Medicaid  identification  number 
of  the  mother  .serves  as  the  child's 
identification  number,  and  all  claims  for 
covered  .s(;rvices  jjrovided  to  the  c:hild 
may  he  submitted  and  ])aid  under  such 
number,  unless  and  until  the  .State 
issues  the  child  a  .se])arate  identification 
number  in  accordance  with  paragra])h 
(d)(2)  of  this  section. 

(2)  The  .State  must  issue  a  separate 
Medicaid  identification  number  for  the 
child  prior  to  the  effective  date  of  any 
termination  of  the  mother's  eligihility  or 
prior  to  the  date  of  the  child's  fir.st 
larthday,  whichever  is  sooner,  unless 
the  child  is  determined  to  he  ineligible 
(such  as,  hecau.se  the  child  is  not  a  .State 
resident),  except  that  the  .State  must 


longer  having  a  “dependent  child,”  as 
defined  at  §485.4  of  this  i)art,  living  in 
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is.sue  a  separate  Medicaid  identification 
ninnlxn'  for  the  child  promptly  after  the 
agency  is  notifitul  of  a  child  under  1 
year  of  age,  residing  in  the  State  and 
l)orn  to  a  mother: 

(i)  Whose  coverage  is  limited  to 
st;rvic:es  necessary  for  tlu;  treatment  of 
an  emergency  medical  condition, 
consistent  with  S  435.1 3t)  or  ^435.350  of 
this  j)art: 

(ii)  Ciovered  under  the  State's  .sej)arate 
CHIP;  or 

(iii)  Who  received  Medicaid  in 
another  State  on  the  date  of  birth. 

■  39.  Section  435.145  is  revi.sed  to  nxid 
as  follows: 

§435.145  Children  with  adoption 
assistance,  foster  care,  or  guardianship 
care  under  title  IV-E. 

(a)  Basis.  This  section  iinjilements 
sections  19()2(a)(l())(A)(i)(I)  and 
473(h)(3)  of  the  Act. 

(h)  Eligibility.  The  agency  must 
l)rovide  Medicaid  to  individuals  for 
whom — 

(1)  An  adoption  a.ssistance  agreement 
is  in  effect  with  a  State  or  tribe  under 
title  IV-E  of  the  Act,  regardless  of 
whether  adoj)lion  assistance  is  being 
provided  or  an  interlocutory  or  other 
judicial  decree  of  adoption  has  been 
issued;  or 

(2)  Foster  care  or  kinship 
guardian.shij)  assistance  maintenanc:e 
j)ayments  are  h(!ing  made  by  a  State  or 
Tribe  under  title  IV-F  of  the  Act. 

■  40.  Section  435.150  is  added  to  read 
as  follows: 

§  435.1 50  Former  foster  care  children. 

(a)  Basis.  This  section  implements 
.section  1902(a)(10](A)(i)(IX)  of  the  Act. 

(h)  Eligibility.  The  agency  must 
provide  Medicaid  to  individuals  who: 

(1)  Are  under  age  20; 

(2)  Are  not  eligil)le  and  enrolhul  for 
mandatory  coverage  under  §§435.110 
through  435.118  or  §§435.120  through 
435.145  of  this  jiart;  and 

(3)  Were  in  foster  c:are  under  the 
responsibility  of  the  State  or  Tribe  and 
enrolled  in  Medicaid  under  the  State’s 
Medic;aid  State  ])lan  or  1115 
demonstration  (or  at  State  o]jtion  were 
in  fo.ster  care  and  Medicaid  in  any  State) 
u])on  attaining: 

(i)  Age  18;  or 

(ii)  Such  higher  age  at  which  the 
State’s  or  Tribe’s  foster  care  assistance 
ends  under  title  IV-E  of  the  Act. 

■  41 .  Section  435.1 70  is  revi.sed  to  read 
as  follows: 

§435.170  Pregnant  women  eligible  for 
extended  or  continuous  eligibility. 

(a)  Basis.  This  section  im])lements 
.sections  1902(e)(5)  and  1902(e)(0)  of  the 
Act. 

(h)  Extanded  eligibility  for  pregnant 
women.  For  a  pregnant  woman  who  was 


eligible  and  enrolled  under  snhpart  H,  C, 
or  D  of  this  part  on  the  date  h(!r 
])regnaiu:y  ends,  the  agency  must 
])rovide  coverage  for  pregnancy-related 
services  in  accordance  with 
§  435.1 10(d)(3)  of  this  part  through  the 
last  day  of  the  month  in  which  the  00- 
day  po.st-partum  ])eriod  ends. 

(c)  (iontinnous  eligibility  for  pregnant 
women.  For  a  i)regnant  woman  who  was 
eligible  and  enrolled  under  snhpart  13,  C, 
or  D  of  this  part  and  wlu),  because  of  a 
change  in  household  income,  would  not 
otherwise  remain  eligible,  the  agency 
must  provide  coverage  for  pregnancy- 
related  services  in  accordance  with 
§435.1 10(d)(3)  of  this  part  through  the 
last  day  of  the  month  in  which  the  00- 
day  jxKst -part  inn  period  ends. 

(d)  This  section  does  not  apply  to — 

(1)  Pregnant  women  covered  during  a 
presumjitive  eligibility  period  under 
section  1920  of  the  Act. 

(2)  iRe.servedl 

■  42.  Section  435.1 72  is  added  to  read 
as  follows: 

§  435.1 72  Continuous  eligibility  for 
hospitalized  children. 

(a)  Basis.  This  .section  im|)lements 
section  1902(e)(7)  of  the  Act. 

(h)  The  agency  must  jirovide 
Medicaid  to  a  child  eligible  and 
enrolled  under  §  435.1 1 8  until  the  end 
of  an  injiatient  stay  for  which  inpatient 
services  are  furnished,  if  the  child: 

(1)  Was  receiving  inj)atient  services 
covered  by  Medicaid  on  the  date  the 
child  is  no  longer  eligible  under 
§435.118  of  this  part  based  on  the 
child’s  age  or  hon.sehold  income;  and 

(2)  Would  remain  eligible  hut  for 
attaining  such  age. 

■  43.  Section  435.201  is  amended  by — 

A.  Revising  paragraph  (a)  introductory 
text  and  paragraph  (a)(5). 

B.  Removing  j)aragraph  (a)(0). 

The  revisions  read  as  follows; 

§435.201  Individuals  included  in  optional 
groups. 

(a)  The  agency  may  choose  to  cover  an 
o])tional  group  or  groups  of  individuals 
who  are  not  eligible  and  enrolled  for 
mandatory  coverage  under  the  State’s 
Medicaid  State  plan  in  accordance  with 
suhjiart  B  of  this  jiart  and  who  meet  the 
ajipropriate  eligibility  criteria  for  groups 
.s|)ecified  in  the  separate  sections  of  this 
.suh]jart: 

***** 

(5)  Parents  and  other  caretaker 
relatives  (as  defined  in  §435.4  of  this 
part). 

***** 

■  44.  The  imdesignated  center  heading 
immediately  jireceding  §435.210  is 
revi.sed  to  read  as  follows: 


Options  for  (Coverage  of  Families, 
(.'hildren.  Adults,  and  the  Aged,  Blind, 
or  Disabled 

■  45.  Section  435.210  is  revised  to  read 
as  follows: 

§435.210  Optional  eligibility  for 
individuals  who  meet  the  income  and 
resource  requirements  of  the  cash 
assistance  programs. 

(a)  Basis.  This  section  imjilements 
section  1902(a)(l0)(A)(ii)(l)  of  the  Act. 

(h)  Eligibility.  The  agency  may 
provide  Medicaid  to  any  group  or 
groups  of  individuals  sj)ecified  in 
§435.201  (a)(1)  through  (a)(3)  of  this  part 
who  meet  the  income  and  resource 
requirements  of  SSI  or  an  optional  State 
supjjlement  program  in  States  that 
provide  Medicaid  to  optional  State 
supplement  recipients. 

■  40.  Section  435.211  is  revised  to  read 
as  follows: 

§  435.21 1  Optional  eligibility  for 
individuals  who  would  be  eligible  for  cash 
assistance  if  they  were  not  in  medical 
institutions. 

(a)  Basis.  This  section  imjilements 
.section  1902(a)(l())(A)(ii)(lV)  of  the  Act. 

(h)  Eligibility.  The  agency  may 
provide  Medicaid  to  any  gronj)  or 
groiqis  of  individuals  specified  in 
§435.201  (a)(1)  through  (a)(3)  of  this  part 
w'ho  are  in.stitutionalized  in  a  title  XIX 
reimhursahle  medical  institution  and 
who; 

(1)  Are  ineligible  for  the  SSI  or  an 
o])tional  State  supplement  jjrogram  in 
States  that  provide  Medicaid  to  optional 
State  supplement  recijiients,  because  of 
lower  income  standards  used  under  the 
program  to  determine  eligibility  for 
institutionalized  individuals;  hut 

(2)  Would  he  eligible  for  aid  or 
assistance  under  SSI  or  an  optional 
State  supplement  jirogram  (as  specified 
in  §435.232  or  §435.234  of  this  part)  if 
they  were  not  institutionalized. 

■  47.  Section  435.213  is  added  to  read 
as  follows: 

§435.213  Optional  eligibility  for 
individuals  needing  treatment  for  breast  or 
cervical  cancer. 

(a)  Basis.  This  section  implements 
.sections  19()2(a)(10)(A)(ii)(XVllI)  and 
19()2(aa)  of  the  Act. 

(h)  Eligibility.  The  agency  may 
provide  Medicaid  to  individuals  who — 

(1)  Are  under  age  85; 

(2)  Are  not  eligible  and  enrolled  for 
mandatorv  coverage  under  the  State’s 
Medicaid  State  plan  in  accordance  with 
snhpart  B  of  this  jiart; 

(3)  Have  been  screened  under  the 
(Centers  for  Di.sease  Control  and 
Prevention  (CD(i)  breast  and  cervical 
cancer  early  detection  j)rogram 
(BCCEDP),  established  in  accordance 
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witli  the  requirements  of  section  1.104  of 
the  Public  Health  Service  Act,  and 
determined  hv  .such  screen  to  need 
tnnitment  for  breast  orcervit:al  cancer; 
and 

(4)  Do  not  otherwise  have  cnulitahle 
coverage,  as  defined  in  section  2704(c) 
of  the  Public  Health  Service  Act.  for 
treatment  of  their  breast  or  cervical 
cancer,  hnt  c:redital)le  i;overage  is  not 
considered  to  he  available  just  because 
the  individual  may: 

(i)  Receive;  medical  .services  provided 
by  the  Indian  Health  Service,  a  tribal 
organization,  or  an  Urban  Indian 
organization:  or 

(ii)  Obtain  ln;alth  insurance  coverage 
only  after  a  waiting  j)eriod  of 
nninsnrance. 

(c)  An  individual  is  considered  to 
n(;ed  treatment  for  breast  or  cervical 
cancer  if  the  st:reen  determines  that: 

(1)  Definitive  treatment  for  breast  or 
cervical  cancer  is  needed,  including  a 
j)recancerons  condition  or  early  stage 
cancer,  and  which  may  include 
diagnostic  services  as  necessary  to 
determine  the  extent  and  jiroper  course 
of  treatment;  and 

(2)  More  than  routine  diagnostic 
.services  or  monitoring  services  for  a 
pn;cancerons  breast  or  cervical 
condition  are  needed. 

■  48.  Section  43.1.214  is  add(;d  to  read 
as  follows: 

§435.214  Eligibility  for  family  planning 
services. 

(a)  Basis.  This  .section  imj)lement.s 
section  19l)2(a)(l())(A)(ii)(XXl)  and 
19()2(ii)  and  clause  (XVI)  in  the  matter 
following  l‘l()2(a)(l())(C)  of  the  Act. 

(h)  FAigihility.  The  ag(;ncy  may 
provide  Medicaid  to  individuals  (male 
and  female)  who  meet  all  of  the 
following  recjiiirements; 

(1)  Are  not  ])regnant. 

(2)  Meet  the  income  eligibility 
n;qnirements  at  paragraph  (c)  of  this 
section. 

(c)  Incoma  standard.  (1)  The  income 
standard  established  in  the  State  jilan 
may  not  exc(M;d  the  higher  of  the  income 
standard  for  pregnant  women  in  eff(;ct 
under — 

(i)  The  Medicaid  .State  plan  in 
accordance  with  §43.1.118  of  this  part. 

(ii)  A  Medicaid  demonstration  under 
.section  1111  of  the  Act. 

(iii)  The  (3111^  .State  j)lan  under 
section  2112  of  the  Act 

(iv)  A  (’.HIP  demonstration  under 
s(;ction  1111  of  the  Act. 

(2)  The  individual's  household 
income  is  determined  in  accordance 
with  §431.803  of  this  j)art.  The  agency 
must  indicate  in  its  state  plan  the 
o])tions  .selected  hv  it  under  j)aragraph 
(k)  of  that  section. 


(d)  (iovaivd  sanicas.  Individuals 
eligible  under  this  section  are  covered 
for  family  ])lanning  and  family 
planning-related  benefits  as  de.scril)(;d  in 
clan.se  (XVI)  of  tin;  matter  following 
l‘K)2(a)(10)((:)  of  the  Act. 

■  40.  .Section  431.211  is  added  to  read 
as  follows: 

§435.215  Individuals  infected  with 
tuberculosis. 

(a)  Basis.  This  .section  implements 
sections  10()2(a)(l())(A)(Xll)  and 
1002(z)(l)  of  the  Act. 

(h)  Fligihilitv.  The  ageiu:y  may 
])rovide  Medicaid  to  individuals  who — 

(1)  Are  infected  with  tnhercnlosis: 

(2)  Are  not  otherwise  eligible  for 
mandatory  coverage  under  the  .State’s 
Medicaid  plan; 

(3)  Have  household  income  that  does 
not  exceed  the  income  standard 
estahli.shed  by  the  state  in  its  .State  ])lan. 
which  .standard  must  not  exceed  the 
higher  of — 

(i)  The  maximnm  income  .standard 
applicable  to  disabled  individuals  for 
mandatory  coverage  under  snhpart  B  of 
this  part;  or 

(ii)  The  effective  income  level  for 
coverage  of  individuals  infected  with 
tnh(;rcnlosis  under  the  .state  plan  in 
effect  as  of  March  23.  2010  or  December 
31. 2013,  if  higher,  converted,  at  State 
oj)tion.  to  a  MA(d-i;(iuivalent  standard 
in  accordance  with  guidance  issued  hv 
the  .Secretary  under  section 
1002(e)(14)(A)  and  (E)  of  the  Act;  and 
(c)  Individuals  eligible  under  this 
section  are  covered  for  the  following 
services  related  to  the  treatment  of 
infection  with  tuberculosis: 

(1)  Prescribed  drugs,  de.scril)(;d  in 
§440.120  of  this  sul)cha])ter; 

(2)  Physician’s  services,  described  in 
§440.10  of  this  suhehapter; 

(3)  Outpatient  hospital  and  rural 
health  clinic  de.scrihed  in  §440.20  of 
this  .sul)cha])ter,  and  Federally-cjualified 
health  center  services; 

(4)  Laboratory  and  x-ray  s(;rvic(;s 
(including  services  to  confirm  the 
presence  of  the  infection),  described  in 
§440.30  of  this  sul)cha])ter: 

(1)  (dinic  .Services,  de.scril){;d  in 
§440.00  of  this  suhehapter; 

(8)  (djse  management  services  defined 
in  §440.180  of  tliis  .sul)chai)ter;  and 
(7)  .Services  other  than  room  and 
hoard  designated  to  encourage 
com])letion  of  r(;gimen.s  of  prescribed 
drugs  by  outpatients  including  services 
to  observe  ilirectly  the  intake  of 
prescrijjtion  drugs. 

■  10.  .S(;ction  431.220  is  revi.sed  to  read 
as  follows: 


§  435.220  Optional  eligibility  for  parents 
and  other  caretaker  relatives. 

(a)  Basis.  This  section  implements 
section  ltK)2(a)(10)(A)(ii)(l)  of  the  Act 
for  oj)tional  eligibility  of  parents  and 
other  caretaker  relatives. 

(h)  Hli<’il)iIHv.  The  agency  mav 
provide  Medicaid  to  ])arent.s  and  other 
caretaker  relatives  defined  in  §431.4  of 
this  part  and,  if  living  with  such  i)arent 
or  other  caretaker  relative,  his  or  her 
spou.se.  whose  household  income  is  at 
or  below  the  inc:ome  standard 
established  by  tbe  agency  in  its  .State 
])lan,  in  accordance  with  paragraph  (c) 
of  this  section. 

(c)  Income  standard.  The  income 
.standard  under  this  section — 

(1)  Must  exceed  the  income  standard 
established  by  the  agency  under 

§  431.1  l()(c)  of  this  part:  and 

(2)  May  not  exceed  the  higher  of  the 
State’s  AEDU  ])ayment  standard  in  effect 
as  of  July  18.  15)88.  or  the  .State’s  highest 
effective  income  level  for  optional 
eligibility  of  ])arent.s  and  other  caretaker 
relatives  in  effect  under  the  Medicaid 
.Slate  plan  or  demonstration  program 
under  section  Till  of  the  Act  as  of 
March  23,  2018  or  December  31, 2013, 
if  higher,  converted  to  a  MAUl- 
etpiivalent  standard  in  acc:ordance  with 
guidance  is.su(;d  by  the  .Secretary  under 
.section  1 5K)2(e)(14)(A)  and  (E)  of  the 
y\ct. 

■  11 .  .Section  431.222  is  revi.sed  to  read 
as  follows; 

§435.222  Optional  eligibility  for 
reasonable  classifications  of  individuals 
under  age  21. 

(a)  Basis.  This  section  imideinents 
.sections  15)02(a)(10)(A)(ii)(l)  and  (IV)  of 
the  Act  for  ojitional  eligibility  of 
individuals  under  age  21. 

(b)  Eligibility.  The  agency  may 
])rovide  Medicaid  to  all — or  to  one  or 
more  reasonable  classifications,  as 
defined  in  the  .State  plan,  of — 
individuals  under  age  21  (or,  at  State 
o])tion,  under  age  20,  15)  or  18)  who 
have  household  income  at  or  below  the 
income  standard  established  bv  the 
agency  in  its  .State  ])lan  in  accordance 
with  j)aragra])h  (c)  of  this  section. 

(c)  Income  standard.  The  income 
.standard  e.stablished  under  this  section 
may  not  exceed  the  higher  of  the  .State’s 
AEDU  ])ayment  standard  in  effect  as  of 
)nly  18,  15)5)8  or  the  .State’s  highest 
effective  income  level,  if  anv,  for  such 
individuals  under  the  Medicaid  .State 
plan  or  a  demonstration  jirogram  under 
.section  1111  of  the  Act  as  of  March  23, 
2010  or  December  31, 2013,  if  higher, 
converted  to  a  MA(d-e(iuivalent 
standard  in  accordance  with  guidance 
issued  by  the  .Secretarv  under  .section 
15)02(e)(i4)(A)  and  (E)  of  the  Act. 
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§435.223  [Removed] 

■  .'52.  Section  43.'5.223  is  removed. 

■  .'53.  .Section  43.'5.22()  is  added  to  nuid 
as  follows; 

§  435.226  Optional  eligibility  for 
independent  foster  care  adolescents. 

(a)  lictsis.  This  section  implements 
section  HK)2(a)(1())(A)(ii)(XVIl)  of  the 
Act. 

(h)  EligibilHy.  The  agency  may 
provide  Medicaid  to  individuals  under 
age  21  (or,  at  State  option,  under  age  20 
or  10)  who  were  in  fo.ster  care  under  the 
responsihility  of  a  State  t)r  Tribe  (or,  at 
State  or  Tribe;  o])tion.  only  with  res])ect 
to  whom  a.ssistance  under  title  IV— E  of 
the  Act  was  being  provided)  on  the 
individual’s  18th  birthday  and  have 
household  income  at  or  below  the 
income  standard  e.stahli.shed  by  the 
agency  in  its  .State  plan  in  accordance 
with  ])aragraph  (c)  of  this  section. 

(c)  InconiH  stemdard.  The  income 
standard  established  under  this  section 
may  not  exceed  the  higher  of  the  .State’s 
AEDC  payment  standard  in  (;ffec;t  as  of 
)idy  1(5,  190(5  or  the  .State’s  highest 
effective  income  level,  if  any,  for  such 
individuals  under  the  Medicaid  .State 
plan  or  a  demonstration  program  under 
section  111. '5  of  the  Act  as  of  March  23, 
2010  or  December  31, 2013.  if  higher. 
convert(;d  to  a  MA(d-e(|uivalent 
standard  in  accordance  with  guidance 
issued  hv  the  .Secretarv  under  .section 
1902(e)(i4)(A)  and  (E)  of  the  Act. 

■  .'54.  .Section  43.'5.227  is  revi.sed  to  read 
as  follows: 

§435.227  Optional  eligibility  for 
individuals  under  age  21  who  are  under 
State  adoption  assistance  agreements. 

(a)  B(tsis.  This  section  imph;ments 
.section  1002(a)(10)(A)(ii)(VllI)  of  the 
Act. 

(h)  Eligibilitv.  The  agency  may 
provide  Medicaid  to  individuals  under 
age  21  (or,  at  .State  option,  under  age  20, 
19,  or  18): 

(1)  For  whom  an  adoption  assi.stance 
agreement  (other  than  an  agreement 
under  title  IV-E  of  the  Act)  between  a 
.State  and  the  adoptive  parent  or  jiarents 
is  in  effect: 

(2)  Who  the  State  agency  which 
entered  into  the  adoj)tion  agreement 
determined  could  not  he  ])laced  for 
ado])tion  without  Medicaid  coverage 
l)(;cau.se  the  child  has  special  needs  for 
medical  or  rehabilitative  care;  and 

(3)  Who,  prior  to  the  ado])tion 
agreement  being  entered  into — 

(i)  Were  eligible  under  the  Medicaid 
.State  plan:  or 

(ii)  Had  household  income  at  or  below 
the  income  standard  established  by  the 
agency  in  its  State  i)lan  in  accordance 
with  j)aragraph  (c)  of  this  section. 


(c)  Income  standard.  The  income 
standard  established  under  this  section 
may  not  exceed  the  higher  of  the  .State’s 
AFIX;  ])ayment  standard  in  effect  as  of 
July  1(5,  199(5  or  the  .State’s  highe.st 
effective  income  level,  if  anv,  for  such 
individuals  under  the  Medicaid  .State 
plan  or  a  demonstration  program  under 
section  111. '5  of  the  Act  as  of  March  23, 
2010  or  December  31, 2013,  if  higher, 
converted  to  a  MAGl-e(juivalent 
standard  in  accordance  with  guidance 
i.ssued  by  the  .Secretarv  under  section 
1902(e)(i4)(A)  and  (E)  of  the  Act. 

(d)  The  agency  may  limit  eligibility 
under  this  section  to  children  with 
res])ect  to  whom  the  .State  and  such 
other  .States  as  are  identified  in  the  .State 
plan  have  entered  into  an  adoj)tion 
assistanc:e  agreement. 

■  .'5.'5.  .Section  43.'5.229  is  revi.sed  to  read 
as  follows: 

§435.229  Optional  targeted  low-income 
children. 

(a)  Basis.  This  .section  implements 
section  19()2(a)(l())(A)(ii)(XlV)  of  the 
Act. 

(h)  Eligibility.  The  agency  may 
])rovide  Medicaid  to  individuals  under 
age  19,  or  at  .State  o])tion  within  a  range 
of  ages  under  age  19  (;stahli.shed  in  the 
.State  plan,  who  meet  the  definition  of 
an  optional  targeted  low-income  child 
in  §43.'5.4  of  this  ])art  and  have 
hou.sehold  income  at  or  h(;low  tin; 
income  standard  established  by  the 
agency  in  its  .State  plan  in  accordance 
with  paragra])h  (c)  of  this  section. 

(c)  Income  standard.  The  income 
standard  established  under  this  section 
may  not  (;xceed  the  higher  of — 

(i)  200  percent  FPL; 

(2)  A  percentage  of  the  Federal 
poverty  level  whic;h  exceeds  the  State’s 
Medicaid  applicable  income  level, 
defined  at  §4.'57.10  of  this  chapter,  hv  no 
more  than  50  percentage  points;  and 

(3)  The  highest  effective  income  level 
for  such  individuals  under  the  Medicaid 
.State  jilan  or  a  demonstration  program 
under  section  1115  of  the  Act  as  of 
March  23,  2010  or  December  31,  2013, 
if  higher,  converted  to  a  MAGl- 
(;quivalent  .standard  in  accordance  with 
guidance  issueil  by  the  .Secretarv  under 
section  1902(e)(14)(A)  and  (E)  of  the 
Act. 

■  5(5.  .Section  435.301  is  amended  by — 

■  A.  Removing  |)aragraj)h  (h)(l)(iii). 

■  H.  Redesignating  paragraj)!!  (l))(l)(iv) 
as  paragra})h  (l))(l)(iii). 

■  G.  Republishing  paragraph  (h)(2) 
introductory  text. 

■  D.  Revising  j)aragra|)h  (h)(2)(ii). 

The  r(;visions  read  as  follows: 

§435.301  General  rules. 


(h)  *  *  * 

(2)  The  agency  may  provide  Medicaid 
to  any  of  the  following  groups  of 
individuals: 

***** 

(ii)  Parents  and  other  caretaker 
relatives  (§435.310  of  this  part). 
***** 

■  57.  .Section  435.310  is  amended  hv 
revising  the  .section  heading  and 
|)aragraph  (a)  to  read  as  follows: 

§435.310  Medically  needy  coverage  of 
parents  and  other  caretaker  relatives. 

(a)  If  the  agency  provides  Medicaid 
for  the  medically  needy,  it  may  provide 
Medicaid  to  jjarents  and  other  caretaker 
relatives  who  meet: 

(1)  The  definition  of  “caretaker 
relative”  at  §  435.4  of  the  part,  or  are  the 
spouse  of  a  j)arent  or  caretaker  relative; 
and 

(2)  The  medically  needy  income  and 
r(;source  requir(;m(;nt.s  at  suhpart  1  of 
this  part. 

***** 

§435.401  [Amended] 

■  58.  Section  435.401  is  amended  by 
removing  and  reserving  paragraph  (c)(1). 

■  59.  .Section  435.40(5  is  amended  by — 

■  A.  Revising  (he  .section  heading. 

■  H.  Revising  paragraph  (a)  introductorv 
text,  and  ])aragraphs  (a)(1)  introductorv 
text,(a)(l)(i),(a)(l)(ii).(a)(l)(iii). 

■  G.  Removing  paragraph  (a)(1)(iv)  and 
redesignating  paragraph  (a)(l)(v)  as 
paragraj)h  (a)(l)(iv). 

■  D.  Republishing  newly  redesignated 
l)aragraj)h  (a)(l)(iv)  introductorv  text. 

■  E.  Adding  newly  redesignated 
jiaragraph  (a)(l)(iv)(E). 

■  F.  In  ])aragrai)h  (a)(2),  removing  the 
terms  “alien”  or  “aliens”  and  adding  in 
their  place  the  terms,  “non-citizen”  or 
“non-citizens”  respectively. 

■  G.  In  paragraj)h  (a)(2)(ii),  removing  the 
reference  to  paragraph  “(h)”  and  adding 
in  its  ])lace  a  reference  to  ))aragraph 
”(c)”. 

■  H.  Adding  a  new  ])aragraph  (a)(3). 

■  I.  Revising  paragrajih  (h). 

■  ).  Adding  j)aragraph  (c). 

The  r(;vision,s  read  as  follows: 

§435.406  Citizenship  and  non-citizen 
eligibility. 

(a)  The  agency  must  jjrovide  Medicaid 
to  otherwise  eligible  individuals  who 
an; — 

(1)  Gitizens,  provided  that — 

(i)  The  intlividual  has  declared  that  he 
or  she  is  a  citizen  or  national  of  the 
United  States;  and 

(ii)  The  agency  has  verified  such 
declaration  in  accordance  with 
§435.95(5(a)  of  this  part. 

(iii)  For  })urposes  of  the  declaration 
and  citizenship  verification 
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nujiiirements  dis(:u.s.sed  in  jiaragraplis 
(a)(l)(i)  and  (a)(l)(ii)  of  this  .section,  an 
individual  includes  applicants  under  a 
sectitMi  1115  demonstration  (including  a 
family  planning  demonstration  project) 
for  wliich  a  State  receives  h’ederal 
financial  participation  in  its 
expenditures. 

(iv)  The  following  groujis  of 
individuals  are  exem|)t  from  the 
nujuirements  in  paragraph  (a)(l)(ii)  of 
this  section; 

***** 

(E)  Newborns  who  are  eligible  for 
coverage  under  S  435.1 17  or  457.380. 
and  individuals  who  received  medical 
assistance  on  such  basis  in  any  State  on 
or  after  July  1 , 2000. 
***** 

(3)  For  purpo.ses  of  paragraphs  (a)(1) 
and  (a)(2)  of  this  section,  the  declaration 
of  citizen.ship  or  immigration  status  may 
he  provided  by  the  individual,  or  an 
adult  member  of  the  individual's  family 
or  household,  an  authorized 
representative,  or  if  the  a])j)licant  is  a 
minor  or  incapacitated,  someone  acting 
responsibly  for  the  a])])licant  provided 
that  such  individual  atte.sts  to  having  a 
rea.sonahle  basis  to  make  a  declaration 
of  such  .status. 

(h)  S/o/(?  option  to  pvovido  Modicaid 
to  Unviidly  Rosidin^  Non-Citi/Am 
(ihildron  or  Rro}>niint  Woinon. 

(1)  Rosie  Rule.  The  agency  may 
provide  Medicaid  to  all  imlividuals 
under  21  and/or  all  jiregnant  women 
who  are  lawfully  present,  as  defined  in 
4?  435.4  of  this  jiart.  and  who  otherwise 
meet  the  eligibility  requirements  under 
this  part; 

(2)  5-Yo(ir  Waiting  Period  and  Other 
Restrictions  Do  \k)t  Apply.  The 
following  restrictions  on  the  provision 
of  Medicaid  do  not  applv  to  lawfully 
j)re.sent  non-citizen  individuals  under 
age  21  or  jiregnant  women  in  States 
electing  to  provide  eligibility  in 
ac(;ordan(;e  with  this  jiaragrajih;  8 
IJ.S.C.  1011(a)  (relating  to  the  limitation 
on  jiayment  .services  for  individuals 
who  are  not  qualified  non-citizens.  8 
D.S.C.  1012(1))  (relating  to  state  option 
to  limit  eligibility  of  c:ertain  Lawful 
Permanent  Resiilents  to  those  {;redited 
with  40  qualifving  (piarters  of  work  or 
seven  year  limitation),  and  8  U.S.Ck 
1013  (relating  to  the  5-year  waiting 
period),  as  implemented  at  ])aragraph 
(a)(2)  of  this  section;  and  8  lJ.,S.(k  1031 
(relating  to  sponsor  deeming). 

((;)  Non-citizens  whom  the  agen(;y 
elects  to  cover  under  paragraph  (h)(1)  of 
this  .section  and  non-citizens  who.se 
eligibility  is  not  re.stricted.  as  de.scrihed 
in  j)aragra])h  (h)(2)  of  this  section,  are 
covered  for  the  .same  benefits  as  (;itizens 
who  are  eligible  under  the  same  section 


of  suhj)art  13.  C  or  13  of  this  i)art  under 
which  the  non-citizen  is  eligible.  For  all 
other  non-citizens  who  otherwise  meet 
the  eligibility  requirements  in  this  part, 
provisions  of  sections  10()3(v)(2)  and 
l‘)()3(v)(3)  of  the  Act.  im])lemented  at 
S  440.255  of  this  suhehapter,  ap])ly, 

■  00.  .Section  435.407  is  revi.sed  to  read 
as  follows; 

§  435.407  Types  of  acceptable 
documentary  evidence  of  citizenship. 

(a)  Stand-cdone  evidence  of 
citizenshij).  The  following  must  he 
accepted  as  satisfactory  documentary 
evidence  of  citizen.ship; 

(1)  A  U..S.  pa.ssport,  including  a  II..S. 
Pass|)ort  Clard  issued  by  the  Department 
of  .State,  without  regard  to  any 
expiration  date  as  long  as  such  passport 
or  Card  was  issued  without  limitation. 

(2)  A  Certificate  of  Naturalization. 

(3)  A  Certificate  of  U..S.  Citizenship. 

(4)  A  valid  .State-i.ssued  driver’s 
license  if  the  .State  i.ssuing  the  license 
requires  proof  of  l)..S.  citizenship,  or 
obtains  and  verifies  a  social  security 
numher  from  the  applicant  who  is  a 
citizen  before  issuing  such  license. 

(5) (i)  Documentary  evidence  issued  by 
a  Federally  recognized  Indian  Tribe,  as 
l)uhlished  in  the  Federal  Register  by  the 
Bureau  of  Indian  Affairs  witliin  the  U..S. 
Department  of  the  Interior,  and 
including  Tribes  located  in  a  .State  that 
has  an  international  border,  which — 

(A)  Identifies  the  Federally  recognized 
Indian  Tribe  that  issued  the  doe;ument: 

(13)  Identifies  the  individual  by  name; 
and 

(C)  Confirms  the  individual’s 
memher.ship,  enrollment,  or  affiliation 
with  the  Tribe. 

(ii)  Documents  described  in  paragraj)!) 
(a)(5)(i)  of  this  .section  include,  hut  are 
not  limited  to; 

(A)  A  Tribal  enrollment  card; 

(B)  A  Ckn  tificate  of  Degree  of  Indian 
Blood: 

(C)  A  Tribal  census  document; 

(D)  Documents  on  Tribal  letterhead, 
issued  under  the  signature  of  the 
a|)propriate  Tribal  official,  that  meet  the 
reipiirements  of  paragraph  (a)(5)(i)  of 
this  .section. 

(h)  Evidence  of  citiyjniship.  If  an 
ap])licant  does  not  provide  documentarv 
evidence  from  the  list  in  ])aragraph  (a) 
of  this  section,  the  following  must  he 
accepted  as  satisfactory  evidence  to 
e.stahlish  citizenshij)  if  also 
accom])anied  by  an  identity  document 
listed  in  ])aragra])h  (c)  of  this  section — 

(1)  A  U..S.  |)ul)lic  i)irth  certificate 
showing  hirtli  in  one  of  the  50  .States, 
the  District  of  Columhia,  Puerto  Rico  (if 
horn  on  or  after  January  13, 1041), 
Cuam.  the  Virgin  Islands  of  the  U..S.  (on 
or  after  January  17,  lt)17),  American 


.Samoa,  .Swain’s  Island,  or  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMl)  (after  November  4,  1080 
(CNMI  local  time)).  The  birth  record 
document  may  he  issued  by  the  .State. 
Commonwealth,  Territory,  or  local 
jurisdiction.  If  the  document  shows  the 
individual  was  horn  in  Puerto  Rico,  the 
Virgin  Islands  of  the  IJ..S..  or  the  CNMI 
before  these  areas  became  j)art  of  the 

11.. 5.,  the  individual  may  he  a 
collectively  naturalized  citizen. 

(2)  At  .State  o})tion.  a  cross  match  with 
a  .State  vital  statistics  agency 
documenting  a  record  of  birth. 

(3)  A  Certification  of  Re])ort  of  Birth, 
issued  to  II.S.  citizens  who  were  horn 
outside  the  II.S. 

(4)  A  Re|)ort  of  Birth  Abroad  of  a  IJ..S. 
Citizen. 

(5)  A  Certification  of  birth. 

(0)  A  IJ..S.  Citizen  I.D.  card. 

(7)  A  Northern  Marianas 
Identification  Card,  issued  to  a 
collectively  naturalized  citizen,  who 
was  horn  in  the  CNMI  before  November 
4.  1980. 

(8)  A  final  ado])tion  decree  showing 
the  child’s  name  and  II.S.  j)lace  of  birth, 
or  if  an  ado|)tion  is  not  final,  a 
.Statement  from  a  .State-a|)|)roved 
adoi)tion  agency  that  shows  the  child’s 
name  and  II. .S.  ])lace  of  birth. 

(9)  Evidence  of  II..S.  Civil  .Service 
em|)loyment  before  lime  1,  1970. 

(10)  II.S.  Military  Record  showing  a 

11.. 5.  ])lace  of  birth. 

(11)  A  data  match  with  the  .Sy.stematic 
Alien  Verification  for  Entitlements 
(.SAVE)  Program  or  any  other  ])rocess 
established  by  the  De})artment  of 
Homeland  .Security  to  verify  that  an 
individual  is  a  citizen. 

(12)  Documentation  that  a  child  meets 
the  requirements  of  section  101  of  the 
Child  Citizenship  Act  of  2000  (8  U.S.C. 
1431). 

(13)  Medical  records,  including,  hut 
not  limited  to,  hos])ital,  clinic,  or  doctor 
records  or  admission  j)a])ers  from  a 
nursing  facility,  skilled  care  facility,  or 
other  institution  that  indicate  a  II..S. 
])lace  of  birth. 

(14)  Life,  health,  or  other  insuram:e 
record  that  indicates  a  IJ..S.  ])lace  of 
birth. 

(15)  ()ffii;ial  religious  record  recorded 
in  the  II. .S.  showing  that  the  birth 
occurred  in  the  II..S. 

(10)  .School  records,  including  ])re- 
school,  Head  .Start  and  daycare,  .showing 
the  child’s  name  and  II. .S.  j)lace  of  birth. 

(17)  Federal  or  .State  census  record 
showing  II. .S.  citizenshij)  or  a  II. .S.  j)lace 
of  birth. 

(18)  If  the  aj)j)licant  does  not  have  one 
of  the  documents  listed  in  j)aragraj)hs 
(a)  or  (h)(1)  through  (17)  of  this  .section, 
he  or  she  may  submit  an  affidavit  signed 
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by  another  individual  under  ptaialty  of 
])(!rjnry  vvlio  can  reasonably  attest  to  the 
applicant’s  citizenship,  and  that 
contains  the  applicant’s  name,  date  of 
birth,  and  j)lace  of  IJ..S.  birth.  The 
affidavit  does  not  have  to  he  notarized. 

(c)  Hvidtiiica  of  identity.  (1)  'I'lie 
agency  must  accept  the  following  as 
proof  of  identity,  jjrovidtul  such 
docninent  has  a  photograph  or  other 
identifying  information  including,  hut 
not  limited  to,  name,  age,  .s(;x.  race, 
height,  weight,  eye  color,  or  address: 

(ij  Identity  documents  listed  at  8  (iFR 
274a.2(h)(l)(v)(I3)(7].  except  a  driver’s 
license  issued  by  a  Canadian 
government  authority. 

(ii)  Driver’s  license  issued  hv  a  State 
or  Territory. 

(iii)  School  identification  card. 

(iv)  l).S.  military  card  or  draft  record. 

(v)  Identification  card  issued  by  tl’« 
Federal,  .State,  or  local  government. 

(vi)  Military  dependent’s 
identification  c:ard. 

(vii)  IJ..S.  (ioast  Guard  Merchant 
Mariner  card. 

(2)  For  children  under  age  It),  a  clinic, 
doctor,  hospital,  or  school  record, 
including  ])re.school  or  day  care  records. 

(.3)  Two  documents  containing 
consistent  information  that  corroborates 
an  applicant’s  identity.  .Such  documents 
include,  hut  are  not  limited  to,  em])loyer 
idmitification  cards,  high  .school  and 
college  dij)lomas  (including  high  school 
(upiivalency  diplomas),  marriage 
certificates,  divorce  decrees,  and 
|)roperty  deeds  or  titles. 

(4)  F’lnding  of  identity  from  a  F’ederal 
or  .State;  governmental  agency.  'Fhe 
agency  may  acc(;j)t  as  ])roof  of  identity — 

(i)  A  finding  of  identity  from  a  Federal 
ag(;ncy  or  another  .State  agency, 
including  hut  not  limited  to  a  public 
assistance,  law  enforcement,  internal 
revenue  or  tax  bureau,  or  corrections 
agency,  if  the  agency  has  verified  and 
certified  the  identity  of  the  individual. 

(ii)  1  Reserved] 

(.'))  A  finding  of  identity  from  an 
Kxjjress  Lane  agency,  as  defined  in 
.section  15)02(e)(13)(F’)  of  the  Act. 

(h)  If  the  aj)plicant  does  not  have  anv 
tlocument  .sj)ecified  in  paragraphs  (c)(1) 
through  (c)(3)  of  this  section  and 
identity  is  not  verified  under  paragrajih 
(c)(4)  or  (c)(.‘5)  of  this  section,  the 
aj)j)licant  may  submit  an  affidavit 
signed,  under  penaltv  of  perjury,  by 
another  |)er.son  who  can  reasonably 
attest  to  the  api)licant’s  identity.  .Such 
affidavit  must  contain  the  applicant’s 
name  and  other  identifying  information 
establishing  identity,  as  descrihe  in 
paragraph  (c)(1)  of  this  section.  The 
affidayit  does  not  haye  to  he  notarized. 

(d)  Verification  of  citizenship  by  a 
Federal  agency  or  another  State.  (1 )  The 


agency  may  rely,  without  furth(;r 
documentation  of  citizenship  or 
identity,  on  a  yerification  of  citizenship 
made  hy  a  f’ed(;ral  ag(;ncy  or  another 
.State  agency,  if  such  yerification  was 
done  on  or  after  )uly  1, 2()()(j. 

(2)  iReseryedj 

(e)  Assistance  with  obtaining 
docinnentation.  .States  must  proyide 
assistance  to  indiyidnals  who  ne(;d 
a.ssi.stance  in  securing  satisfactory 
documentary  evidence  of  citizenship  in 
a  timely  manner. 

(f)  Docninentary  evidence.  A 
])hotocopy,  facsimile,  scanned  or  oth(;r 
co])y  of  a  document  must  he  accejited  to 
the  same  extent  as  an  original  document 
under  this  section,  unle.ss  information 
on  the  suhmitted  document  is 
inconsistent  with  other  information 
available  to  the  agency  or  the  agency 
otherwise  has  rea.son  to  (piestion  the 
validity  of  the  document  or  the 
information  on  tin;  document. 

§435.510  [Removed] 

■  til.  Remove  §  43.5. .'510  and  the 
undesignated  center  heading  of 
“De])endency.” 

§435.522  [Removed] 

■  02.  Remove  §43.5. ,522  and  the 
undesignated  center  h(;ading  of  “Age.” 

■  03.  .Section  43.5.001  is  amended  by — 

■  A.  Revising  paragraj)h  (h). 

■  13.  Removing  ])aragraj)h.s  (d)(l)(i)  and 

(cl)(l)(ii). 

■  C.  Redesignating  paragra])h.s  (d)(l)(iii) 
through  (d)(l)(vi)  as  ])aragraphs  (d)(l)(i) 
through  (d)(l)(iv).  r(;.spectively. 

The  revision  reads  as  follows; 

§  435.601  Application  of  financial  eligibility 
methodologies. 

***** 

(h)  Basic  ride  for  use  of  cash 
assistance  methodologies.  (1)  This 
section  only  ajijjlies  to  individuals 
excejded  from  application  of  MAGl- 
hased  methods  in  ac;cordance  with 
§43.5.003(j)  of  this  suhpart. 

(2)  Except  as  specified  in  jiaragraphs 
(c)  and  (d)  of  this  section  or  in  §435.121 
of  this  ])art  in  determining  financial 
eligibility  of  individuals  as  categorically 
or  medically  needy,  the  agency  must 
a])])ly  the  financial  methodologies  and 
recpurements  of  the  cash  a.ssi.stance 
program  that  is  most  closely 
categorically  related  to  the  individual’s 
status. 

***** 

■  (54.  .Section  435.(502  is  amended  hy 
r(;vising  j)aragraph  (a)  to  read  as  follows: 

■  A.  Redesignating  and  rejjuhlishing  the 
introductory  language  in  paragrajih  (a) 
as  introductory  language  in  paragraph 
(a)(2). 


■  13.  Redesignating  paragraphs  (a)(1) 
through  (a)(4)  as  j)aragraphs  (a)(2)(i) 
through  (a)(2)(iy). 

■  (i.  Adding  jiaragraphs  (a)  introductory 
text  and  (a)(l ). 

'I'he  addition  reads  as  follows: 

§435.602  Financial  responsibility  of 
relatives  and  other  individuals. 

(a)  Basic  requirements.  (1)  This 
section  only  apj)lies  to  individuals 
excepted  from  application  of  MAGI- 
hased  methods  in  accordance  with 
§435.(503(1)  of  this  part. 

(2)  .Subject  to  the  i)royi.sions  of 
paragraj)hs  (h)  and  (c)  of  this  section,  in 
determining  financial  responsibility  of 
relatives  and  other  persons  for 
individuals  under  Medicaid,  the  agency 
must  apply  the  following  reciuirements 
and  methodologies: 

(i)  Except  for  a  .sjjou.se  of  an 
individual  or  a  parent  for  a  child  who 
is  under  age  21  or  blind  or  di.sahled,  the 
agency  must  not  consider  income  and 
resources  of  any  relative;  as  available  to 
an  individual. 

(ii)  In  relation  to  individuals  under 
age  21  (as  described  in  section  l()().5(a)(i) 
of  the  Act),  the  financial  responsibility 
requirements  and  methodologi(;.s  that 
ap])ly  include  considering  the  income 
and  re.sources  of  parents  or  spouses 
whose  income  and  resources  would  he 
con.sid(;red  if  the  iudividual  underage 
21  were  dependent  under  the  .State’s 
a])proved  AFDG  jilan.  whether  or  not 
they  are  actually  contributed.  exce])t  as 
specified  under  paragraphs  (c)  and  (d)  of 
this  section.  The.se  recjiiirements  and 
methodologies  must  be  applied  in 
accordance  with  the  ])rovision.s  of  the 
.State’s  approved  AF"DG  plan. 

(iii)  When  a  couple  ceases  to  live 
together,  the  agency  must  c;onnt  only  the 
income  of  the  individual  spou.se  in 
determining  his  or  her  eligibility, 
beginning  the  first  month  following  the 
month  the  couple  cea.ses  to  live 
together. 

(iv)  In  the  case  of  eligible 
institutionalized  spouses  who  are  aged, 
blind,  and  disabled  and  who  have 
.shared  the  .same  room  in  a  title  XIX 
Medicaid  in.stitution,  the  agency  has  the 
o])tion  of  considering  these  couples  as 
eligible  couples  for  pur])ose.s  of 
counting  income  and  resources  or  as 
eligible  individuals,  whichever  is  more 
advantageous  to  the  couj)le. 
***** 

■  (55.  .Section  435.(503  is  amended  by — 

■  A.  In  ])aragraph  (b),  adding  the 
definitions  of  “Ghild.”  “Farent,”  and 
“.Sihling”  in  aljjhahetical  order. 

■  B.  Adding  paragraphs  (d)(4)  and  (k). 

■  G.  Revi.sing  paragrajihs  (c),  (d)(1), 
(f)(2)(i),  (f)(3)(ii)and(iii),and  (j)(4). 
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The  revi.sions  and  additions  read  as 
follows: 

§435.603  Application  of  modified  adjusted 
gross  income  (MAGI). 

■k  "k  "k  -k  -k 

(h)  Definitions.  For  j)ui  poses  of  tliis 
.section — 

(ihild  means  a  natural  or  biological. 
ado])ted  or  step  child. 
***** 

Potent  means  a  natural  or  biological, 
ado])ted  or  stej)  parent. 

Sibling  means  natural  or  biological, 
adopted,  half  or  step  sibling. 
***** 

(c)  Bosic  rule.  Kxcept  as  s])ecified  in 
paragraj)b  (i).  (j)  and  (k)  of  this  .sec:tion, 
the  agency  must  determine  financial 
eligibility  for  Medicaid  ba.sed  on 
“boiisebold  income”  as  defined  in 
paragraj))!  (d)  of  this  section. 

(d)  *  *  * 

(1)  General  rale.  Fxc:ept  as  jjrovided 
in  paragraphs  (d)(2)  tbrongb  (d)(4)  of 
this  section,  household  income  is  the 
sum  of  the  MA(d-based  income,  as 
defined  in  j)aragrapb  (e)  of  this  .section, 
of  every  individual  included  in  the 
individual's  bou.sebold. 
***** 

(4)  In  determining  the  eligibility  of  an 
individual  for  medical  assistance  under 
the  eligibility  group  with  the  bigbe.st 
income  standard  mubir  which  the 
individual  may  Ih;  det(!rmined  eligible 
using  MACd-based  methodologies,  an 
amount  ecpiivalent  to  .5  percentage 
l)oints  of  the  Federal  poverty  level  for 
the  a])plicable  family  size  is  deducted 
from  household  income. 
***** 

(0 

***** 

(2) 

***** 

(i)  Individuals  other  than  a  spouse  or 
child  who  expect  to  he  claimetl  as  a  tax 
dejjendent  by  another  taxi)ayer;  and 
***** 

(3)  Bnles  for  individuals  who  neither 
file  a  tax  return  nor  are  claimed  as  a  tax 
dependent. 

***** 

(ii)  The  individual’s  children  nnd(!r 
the  age  s])ecified  in  paragrapli  (f)(3)(iv) 
of  this  .section;  and 

(iii)  In  the  case  of  individuals  under 
the  age  specified  in  paragraph  (f)(3)(iv) 
of  this  .s(H:lion,  the  individual's  ])arents 
and  siblings  under  the  age  s])ecifi(!d  in 
paragra])h  (f)(3)(iv)  of  this  section. 
***** 

(j) *  *  * 

(4)  Individuals  who  request  coverage 
for  long-term  care  .services  and  supports 
for  the  ])urpose  of  being  evaluated  for  an 


eligibility  group  for  which  meeting  a 
level-of-care  need  is  a  condition  of 
eligibility  or  under  which  long-term 
care  services  not  covered  for  individuals 
determined  eligible  using  MA(d-hased 
financial  methods  are  covered.  “Long¬ 
term  c:are  .services”  include  nursing 
facility  .services,  a  level  of  care  in  any 
institution  eciuivalent  to  nursing  facility 
.services;  home  and  communitv-hased 
services  furnished  under  a  waiver  or 
State  plan  under  sections  ltd. 5  or  111. 5 
of  the  Act;  home  health  services  as 
described  in  .sec:tion.s  lt)().'5(a)(7)  of  the 
Act  and  personal  care  services  described 
in  .sections  lt)().'>(a)(24)  of  the  Act. 
***** 

(k)  In  the  case  of  an  individual  who.se 
eligibility  is  being  determined  under 
§43.5.214  of  this  part,  tlie  agency  may — 

(l)  Consider  the  household  to  consist 
of  only  the  individual  for  purj)ose.s  of 
paragraph  (f)  of  this  section.); 

(2)  Count  only  the  MAGl-hased 
income  of  the  individual  for  purposes  of 
jKuagraph  (d)  of  this  .section.). 

(3)  Increase  the  family  size  of  the 
individual,  as  defined  in  paragraph  (h) 
of  the  section,  by  one. 

■  (it).  Section  43.5. (ilO  is  amended  by — 

■  A.  Revising  i)aragraj)h  (a)  introductory 
t(!xt  ami  ])aragraph  (a)(2). 

■  13.  Removing  paragraph  (c). 

The  revisions  read  as  follows: 

§  435.61 0  Assignment  of  rights  to  benefits. 

(a)  (Consistent  with  §433.145  through 
§433.148  of  this  chapter,  as  a  condition 
of  eligibility,  the  agency  mn.st  re(]nire 
legallv  able  applicants  and  beneficiaries 
to: 

***** 

(2)  In  the  case  of  api)licants.  atte.st  that 
they  will  coo|)erate,  and,  in  the  case  of 
henefit:iarie.s,  cooperate  with  the  agency 
in — 

(i)  Estahli.shing  ])aternity  and  in 
obtaining  medical  support  and 
payments,  unless  the  individual 
e.stahlishes  good  cause  for  not 
cooperating  or  is  a  pregnant  woman 
de.scrihed  in  §  435.1  Ki;  and 

(ii)  Identifying  and  i)roviding 
information  to  assi.st  the  Medicaid 
agency  in  ])ur.suing  third  jiarties  who 
may  lx;  liable  to  ])ay  for  care  and 
services  under  the  plan,  unless  the 
individual  establishes  good  cause  for 
not  coo])erating. 

***** 

■  ()7.  Section  435.831  is  amended  hv 
nn'ising  paragraph  (h)  introductory  text, 
(h)(1),  and  (c)  to  read  as  follows; 

§435.831  Income  eligibility. 

***** 

(h)  Determining  countable  income. 
For  j)urposes  of  determining  medically 


needy  eligibility  under  this  part,  the 
agency  must  determine  an  individual’s 
countable  income  as  follows: 

(1)  l-’or  individuals  under  age  21, 
])regnant  women,  and  parents  and  other 
caretaker  ndatives,  the  agency  may 
a])])ly  the  AFIXl  methodologies  in  efbict 
in  the  .State  as  of  August  Ki,  19()()  or  the 
MAGl-hased  methodologies  defined  in 
§  435.()()3(e)  of  this  part:  exce])t  that,  the 
agency  mn.st  com])ly  with  the  terms  of 
§435. 802  of  this  part  (relating  to  the 
financial  responsibility  of  relatives  and 
oth(!r  individuals). 

***** 

(c)  Eligihilitv  based  on  countable 
income.  If  countable  income  determined 
under  i)aragra])h  (h)  of  this  section  is 
(ujnal  to  or  less  than  that  apj)licahle 
income  .standard  under  §435.814  of  this 
])art,  the  individual  is  eligible  for 
Medicaid. 

***** 

■  88.  .Section  435.005  is  amended  by — 

■  A.  Revising  ])aragraph  (1))(1). 

■  15.  Adding  |)aragraph  (h)(3). 

The  nn'isions  and  additions  read  as 
follows: 

§435.905  Availability  of  program 
information. 

***** 

(h)  *  *  * 

(1)  Individuals  who  are  limited 
English  proficient  through  the  ])rovi.sion 
of  language  services  at  no  cost  to  the 
individual  including,  oral 
interpretation,  written  translations,  and 
taglines  in  non-English  languages 
indicating  the  availability  of  language 
s(!rvice.s. 

***** 

(3)  Individuals  must  he  informed  of 
the  availability  of  the  services  de.scrihed 
in  paragrajih  (b)  of  this  .section  and  how 
to  access  such  services. 

■  89.  .Section  435.907  is  amended  by 
adding  paragraj)!!  (h)  to  read  as  follows. 

§435.907  Application. 

***** 

(h)  Reinstatement  of  withdrawn 
applications.  (1)  In  the  case  of 
individuals  de.scrihed  in  ])aragra|)h 
(h)(2)  of  this  .section,  the  agency  must 
reinstate  the  a])])lication  submitted  by 
the  individual,  effective  as  of  the  date 
the  a|)])lication  was  first  received  by  the 
Exchange. 

(2)  Individuals  de.scrihed  in  this 
|)aragra])h  are  individuals  who — 

(i)  .Submitted  an  a])])lication  de.scrihed 
in  ])aragraj)h  (h)  of  this  .section  to  the 
Exchange; 

(ii)  Withdrew  their  aj)])lication  for 
Medicaid  in  accordance  with  45  CiFR 
155.3()2(h)(4)(A); 
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(iii)  Are  assessed  as  ])otentiallv 
eligible  for  Medicaid  by  tbe  Fxcbange 
ajjpeals  entity. 

■  70.  Section  43.'i.t)08  is  amended  by 
adding  paragrapb  (c)  to  read  as  follows: 

§  435.908  Assistance  with  application  and 
renewal. 

★  *  ★  *  * 

(c)  Cer/Z/yef/  Applicdtinn  Assistdi's.  (1) 
At  State  option,  tbe  agency  may  certify 
.staff  and  volunteers  of  State-designated 
organizations  to  act  as  ap])lication 
assisters,  antboriz(Ki  to  jjrovide 
assistance  to  a])])licants  and 
beneficiaries  with  tbe  ajjplication 
process  and  during  renewal  of 
eligibility.  To  be  certified,  apiilication 
assisters  mu.st  be — 

(1)  Autborized  and  registered  by  the 
agency  to  provide  assistance  at 
application  and  renewal; 

(ii)  Effec;tively  trained  in  tbe 
eligibility  and  benefits  rules  and 
regulations  governing  enrollment  in  a 
QllF  through  the  Exchange  and  all 
insurance  affordability  programs 
o])erated  in  the  State,  as  im))lemented  in 
the  State;  and 

(iii)  Trained  in  and  subject  to 
regulations  relating  to  tbe  .safeguarding 
and  confidentiality  of  information  and 
conllict  of  intere.st.  including 
regulations  set  forth  at  part  431,  subpart 
!•’  of  this  cba])ter,  and  at  4.5  (iEK 

1,5,5. 2(50(1),  nigulations  relating  to  tbe 
])rohibition  against  reassignment  of 
provide!!' claims  specified  in  §447.10  of 
this  cha|)ter.  and  all  other  .State  and 
Federal  laws  concerning  conflicts  of 
interest  and  c:onfidentiality  of 
information. 

(2)  For  purpo.ses  of  this  .section, 
assistance  includes  providing 
information  on  insurance  affordability 
programs  and  coverage  ojjtions,  helping 
individuals  complete  an  apjilication  or 
renewal,  gathering  reejuired 
documentation,  submitting  api)lication.s 
and  renewals  to  the  agency,  interacting 
with  the  agency  on  the  status  of  such 
ap])lication.s  and  renewals,  assisting 
individuals  with  responding  to  any 
r(!(iuest.s  from  the  agency,  and  managing 
their  case  between  tbe  eligibility 
determination  and  regularly  scheduled 
renewals.  A])])lication  assisters  may  be 
certified  by  tbe  agency  to  act  on  belialf 
of  applicants  and  beneficiaries  with 
respect  to  one,  some  or  all  of  the 
p(!rmitted  assistance  activities. 

(3)  If  the  agency  elects  to  certify 
application  assisters.  it  must  establish — 

(i)  A  designated  web  portal  to  which 
only  certified  aj)plication  assisters  have 
access  and  through  which  the  assisters 
may  provide  the  assistance  described  in 
j)aragrapb  (c)(2)  of  this  .section.  'Die 
agency  must  develop  a  secure 


nmebanism  to  ensure  that  certified 
application  a.ssisters  are  able  to  perform 
only  tho.se  activities  for  which  they  are 
certified. 

(ii)  ProcedurcKS  to  ensure  that — 

(A)  Applicants  and  biineficiaries  are 
informed  of  the  functions  and 
res])onsibilitie.s  of  certified  application 
a.ssi.sters; 

(13)  Individuals  are  able  to  authorize 
application  a.ssi.sters  to  receive 
confidential  information  about  tbe 
individual  related  to  the  indivithiars 
a])])lication  for  or  renewal  of  Medicaid: 
and 

(C)  Tbe  agency  does  not  disclo.se 
confidential  applicant  or  beneficiary 
information  to  an  ajjplication  a.ssister 
unless  the  applicant  or  beneficiary  has 
authorized  the  application  a.ssister  to 
receive  such  information. 

(4)  Application  assisters  may  not 
impo.se  any  c:harge  on  a})j)licant.s  or 
beneficiaries  for  ap])lication  assistance. 

§435.909  [Amended] 

■  71.  Paragra|)h  (a)  is  removed  and 
niserved. 

■  72.  .Section  43.5.910  is  amended  bv 
revising  paragra])h  (g)  to  rciad  as  follows: 

§435.910  Use  of  social  security  number. 

***** 

(g)  The  agency  mu.st  verify  the  .SSN 
furnished  by  an  applicant  or  beneficiary 
with  S.SA  to  insure  tbe  .S.SN  was  issiuid 
to  that  individual,  and  to  (hitermine 
whether  any  other  .S.SNs  were  issued  to 
that  indiviclual. 

***** 

■  73.  .Section  §43.5.911  is  amended  by — 

■  A.  Revising  paragraph  (b)(1) 
introductory  text,  |)aragrapb  (b)(l)(i), 
paragrapb  (c)  introductory  text,  and 
])aragra])b  (c)(1). 

■  B.  Adding  j)aragrapb  (b)(2). 

Tlie  revisions  and  addition  read  as 
follows: 

§  435.91 1  Determination  of  eligibility. 

***** 

(b)(1)  Except  as  provided  in  paragrapb 
(b)(2)  of  this  section,  ap])licable 
modified  adjusted  gro.ss  income 
standard  means  133  percent  of  the 
Federal  j)overty  level  or,  if  higher — 

(1)  In  the  case  of  parents  and  other 
caretaker  relatives  described  in 
§43.5.110(1))  of  this  part,  tbe  income 
standiird  establi.shed  in  accordance  with 
§435.11 0(c)  or  §  43.5.220(c)  of  this  part; 
***** 

(2)  In  the  case  of  individuals  who 
have  attained  at  lea.st  age  (55  and 
individuals  who  have  attained  at  le.ist 
age  19  and  who  are  entitled  to  or 
enrolled  for  Medicare  benefits  under 
part  A  or  B  or  title  XVIll  of  tbe  Act, 
there  is  no  applicable  modified  adjusted 


gross  income  standard,  except  that  in 
the  case  of  such  individual.s — 

(i)  Who  are  al.so  pregnant,  the 
applicable  modified  adjusted  gro.ss 
income  .standard  is  tbe  .standard 
established  under  ])aragrapb  (b)(1)  of 
tins  section;  and 

(ii)  Wbo  are  al.so  a  parent  f)r  caretaker 
relative,  as  (hnscribed  in  §435.4  of  tins 
part,  tbe  a|)j)licable  modified  adjusted 
gro.ss  income  .standard  is  the  higher  of 
the  income  standard  established  in 
accordance  with  § 435.1  l()(c)  or 
§43.5.22()(c)  of  this  part. 

(c)  For  each  individual  who  has 
submitted  an  application  described  in 
§435.907  or  whose  eligibility  is  being 
renewed  in  accordance  with  §435.91(5 
and  wbo  meets  tbe  non-finam:ial 
requirements  for  eligibility  (or  for  wliom 
the  agency  is  providing  a  reasonable 
opportunity  to  verify  citizenship  or 
immigration  status  in  accordance  with 
§43.5.9.5(5(g)  of  this  part),  the  state 
Medicaid  agency  mu.st  comply  with  the 
following — 

(1)  'file  agency  mu.st.  promptly  and 
without  undue  delay  c:onsi,stent  with 
timeliness  .standards  established  under 
§435.912,  furnish  Medicaid  to  each 
such  imlividual  whose  household 
income  is  at  or  below  tbe  ai)|)licable 
modified  adjusted  gro.ss  income 
.standard. 

***** 

§435.913  [Removed] 

■  74.  Section  435.913  is  removed. 

■  75.  Section  §  435.91 7  is  added  to  read 
as  follows. 

§  435.91 7  Notice  of  agency’s  decision 
concerning  eligibility. 

(a)  Notice  ol  oligihility  dHtannindtions 
Consistent  with  §§431.20(5  through 
431.214  of  this  chapter,  tbe  agency  mu.st 
provide  all  applicants  and  beneficiaries 
with  timely  and  adequate  written  notice 
of  any  decision  affecting  their  eligibility 
including  a  denial,  termination  or 
suspension  of  eligibility,  or  a  denial  or 
change  in  benefits  and  services.  Such 
notice  must — 

(1)  Be  written  in  plain  language: 

(2)  Be  accessible  to  persons  wbo  are 
limited  English  proficient  and 
individual.s  with  disabilities,  consistent 
with  §435.90.5(1))  of  this  .sub])art,  and 

(3)  If  j)rovided  in  electronic  format, 
comply  with  §435.918  of  this  subpart. 

(b)  (k)ntdnt  of  dligibilitv  notico. 

(1)  Noticd  of  dpi}rovd(f  aligihility.  Any 
notice  of  an  ap])roval  of  Medicaid 
eligibility  mu.st  include,  but  is  not 
limited  to,  tbe  following  information — 

(i)  Tbe  basis  and  effective  date  of 
eligibility; 

(ii)  Tbe  circumstances  under  wbicb 
the  individual  mu.st  report,  and 
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procedures  for  reporting,  any  changes 
that  may  affect  the  individual’s 
eligibility: 

(iii)  If  a])plicahle.  the  amount  of 
medical  expenses  which  must  he 
incurred  to  establish  (iligihility  in 
accordance  with  S43.'>.121  or  §43.'j.a31 
of  this  part. 

(iv)  Information  on  tlie  level  of 
henefits  and  services  aj)provi!d, 
including,  if  a|)plical)le.  the  notice 
relating  to  any  premiums,  enrollment 
fees,  and  cost  sharing  recpiired  under 
Part  447  Suhpart  A  of  this  chapter,  and 
the  right  to  appeal  the  level  of  hemdits 
and  services  approved. 

(2)  Noticf^  of  cidvfiisf;  action  including 
denied,  tennination  or  suspension  of 
eligihility  or  change  in  henefits  or 
sen  ices.  Any  notice  of  denial, 
termination  or  suspension  of  Medicaid 
eligihility  or  change  in  benefits  or 
.services  must  he  consistent  431.210  of 
this  chapter. 

(c)  Whenever  an  ap])roval.  denial,  or 
termination  of  eligihility  is  ha.sed  on  an 
ap])licant's  or  beneficiary's  having 
household  income  at  or  lielow  the 
apj)licahle  modified  adjusted  gro.ss 
income  standard  in  accordance  with 
^43.1. 911  of  tliis  snh|)art,  the  eligibility 
notice  must  contain — 

(1)  Information  regarding  bases  of 
eligihility  otlier  tlian  the  applicable 
modified  adjusted  gross  income 
standard  and  tlu;  hmmfits  and  services 
afforchid  to  individuals  eligible  on  such 
other  bases,  sufficient  to  enable  the 
individual  to  make  an  informed  choice 
as  to  whether  to  recpiest  a  determination 
on  such  other  bases;  and 

(2)  Information  on  how  to  recpiest  a 
determination  on  such  other  bases; 

(d)  The  agency’s  responsibility  to 
provide  notice  umhir  this  .section  is 
satisfied  by  a  combined  eligihility 
notice,  as  defined  in  §43.'5.4  of  this 
chapter,  jirovided  by  the  Exchange  or 
other  in.surance  affordability  j)rogram  in 
accordance  with  an  agnunuent  between 
the  agency  and  such  program 
consummated  in  accordance  with 
tj43.'j.l2()()(h)(3)  of  this  chapter,  except 
that,  if  the  information  described  in 
paragra])h  (l))(l)(iii)  through  (iv)  of  this 
section  is  not  included  in  sucli 
comhiued  eligihility  notice,  the  agency 
must  j)rovide  the  individual  with  a 
su|)j)lemental  notice  of  such 
information,  consistent  with  this 
.section. 

■  7().  Section  43.'j.91 8  is  added  to  read 
as  follows: 

§435.918  Use  of  electronic  notices. 

(a)  The  agency  must  provide 
individuals  with  a  choice  to  receive 
notices  and  information  reejuired  under 
this  |)art  or  suh])art  E  of  ])art  431  of  this 


chapter  in  electronic  format  or  by 
regular  mail.  If  the  individual  elects  to 
receivci  communications  from  the 
agency  (dectronically,  the  agency 
must — 

(1)  (ionfirm  by  regular  mail  the 
individual’s  election  to  r(!ceiv(!  notices 
electronically; 

(2)  Inform  the  individual  of  his  or  her 
right  to  change  suc;h  election,  at  any 
time,  to  receive  notic(;s  through  regular 
mail; 

(3)  Post  notic(!s  to  the  individual’s 
electronic  account  within  1  business 
day  of  notice  generation: 

(4)  S(!nd  an  email  or  other  electronic 
communication  alerting  the  individual 
that  a  notice  has  heim  j)osted  to  his  or 
her  account.  The  agency  may  not 
include  confidential  information  in  the 
email  or  electronic  alert. 

(.5)  If  an  electronic  communication  is 
undeliverahle,  send  any  notice  by 
regular  mail  within  three  business  days 
of  tlu;  date  of  the  failed  electronic 
communication; 

{(i)  At  the  individual’s  recpiest, 
])rovides  through  regular  mail  any 
notice  ])ost(!d  to  the  individual’s 
electronic  account. 

(h)  The  agency  may  jjrovide  notice  or 
other  communications  electronically 
onlv  if  the  individual — 

(1)  Has  affirmativelv  elected  to  receive; 
electronic  communications  in 
accordance  with  paragraph  (a)  of  this 
.section;  and 

(2)  Is  ])ermitted  to  change  such 
election  at  any  time. 

§435.919  [Removed] 

■  77.  .Section  43.5.919  is  removed. 

■  78.  Section  43.5.923  is  added  to  read 
as  follows: 

§435.923  Authorized  Representatives. 

(a)  The  agency  mn.st  permit  a])plicants 
and  beneficiaries  to  designate  an 
individual  or  organization  to  act 
res])onsil)ly  on  their  h(;half  in  assisting 
with  the  individual’s  a])plication  and 
renewal  of  eligihility  and  other  ongoing 
communications  with  the  agency.  .Such 
a  designation  must  h(;  in  writing 
including  the  a])i)licant’s  signature,  and 
must  1m;  permitted  at  the  tinu;  of 
a])])lication  and  at  other  times.  Legal 
documentation  of  authoritv  to  act  on 
behalf  of  an  apj)licant  or  l)(;n(;ficiarv 
under  state  law,  such  as  a  court  order 
e.stahlishing  legal  guardianship  or  a 
power  of  attorney,  shall  serve  in  the 
place  of  written  authorization  by  the 
a])plicant  or  beneficiary. 

(1))  R(;i)re.sentativ(;s  may  he  authorized 
to — 

(1)  .Sign  an  application  on  the 
apj)licant’s  behalf; 

(2)  Complete  and  submit  a  renewal 
form; 


(3)  Receive  copi{;s  of  the  applicant  or 
h(;neficiarv’s  notic(;s  and  other 
communications  from  the  agency; 

(4)  Act  on  behalf  of  tlu;  ai)plicant  or 
beneficiary  in  all  other  matters  with  the 
ag(;ncy. 

(c)  Tlu;  pow(;r  to  act  as  an  authoriz(;d 
r(;presentativ(;  is  valid  until  the 
a])])licant  or  l)(;n(;ficiarv  modifies  the 
authorization  or  notifies  tlu;  agency  that 
the  repr(;sentative  is  no  longer 
authorized  to  act  on  his  or  her  l)(;half, 
or  the  authorized  re])re,sentative  informs 
the  ageiu;y  that  he  or  she  no  longer  is 
acting  in  such  capacity,  or  there  is  a 
t;hange  in  the  legal  authority  u])on 
which  the  individual  or  organization’s 
authority  was  ha.sed.  .Such  notice  must 
he  in  writing  and  should  iiudude  the 
ai)i)licant  or  authorized  rejireseutative’s 
signature  as  appropriate. 

(d)  The  authorized  repre.sentativi; — 

(1)  Is  res])onsihle  for  fulfilling  all 
responsibilities  encom])as.sed  within  the 
.sc:ope  of  the  authorized  representation, 
as  de.scrihed  in  paragrajih  (h)(2)  of  this 
section,  to  the  same  extent  as  the 
individual  he  or  she  rejjre.sents; 

(2)  Must  agree  to  maintain,  or  he 
legally  hound  to  maintain,  the 
confidentiality  of  any  information 
r(;garding  the  ajiplicant  or  heneficiarv 
provided  by  the  agency. 

(e)  The  agency  must  r(;(|uire  that,  as  a 
condition  of  serving  as  an  authoriz(;d 
r(;presentative,  a  provider  or  staff 
member  or  volunteer  of  an  organization 
must  sign  an  agreement  that  he  or  she 
will  adhere  to  the  regulations  in  part 
431,  suh])art  F  of  this  cha])ter  and  at  45 
CFR  155.2(i()(}l  (relating  to 
confitlentiality  of  information),  §447.10 
of  this  cha])ter  (relating  to  the 
prohibition  against  rea.ssignment  of 
provider  claims  as  apjjropriate  for  a 
health  facility  or  an  organization  acting 
on  the  facility's  behalf),  as  well  as  other 
relevant  .State  and  Federal  laws 
concerning  conflicts  of  interest  and 
confidentiality  of  information. 

(f)  For  purposes  of  this  section,  the 
agency  mn.st  ac;cept  electronic, 
including  telephonically  recorded, 
signatures  and  handwritten  signatures 
transmitted  by  facsimile  or  other 
electronic  transmi.ssion.  Designations  of 
authorized  re])r(;sentative.s  must  h(; 
accepted  through  all  of  the  modalities 
de.scrihed  in  §435.9()7(a)  of  this  part. 

■  79.  .Section  435.t)2()  is  added  to  read 
as  follows: 

§  435.926  Continuous  eligibility  for 
children. 

(a)  Basis.  This  section  im})lements 
.section  19{)2(e)(12)  of  the  Act. 

(h)  Eligihility.  Tlu;  ag(;ncy  may 
])rovide  continuous  eligihility  for  the 
length  of  a  continuous  eligihility  jjeriod 
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specified  in  paragra])h  (c)  of  this  section 
for  an  individual  who  is: 

(1)  Under  ag(!  19  or  und(!r  a  younger 
age  sj)ecified  by  the  agency  in  its  State 
plan;  and 

(2)  Eligible  and  enrolled  for 
mandatory  or  optional  coverage  under 
the  State  plan  in  accordance  with 
snhpart  13  or  U  of  this  part. 

(c)  (Jontiniioiis  tiligihilUv  pariod.  (1) 
The  agency  inu.st  s])ecify  in  the  State 
plan  the  length  of  the  continuous 
eligibility  |)eriod,  not  to  exceed  12 
months. 

(2)  A  continuous  eligibility  jjeriod 
begins  on  the  effective  date  of  tlie 
individual’s  mo.st  recent  determination 
or  renewal  of  eligibility  at  the  end  of  the 
length  of  the  continuous  eligibility 
jjeriod  sj)ecified  in  the  State  plan. 

(d)  y\pplic(il)ilitv.  A  child’s  eligibility 
may  not  be  terminated  during  a 
continuous  eligibility  ])eriod,  regardless 
of  any  changes  in  circumstances,  nnle.ss: 

(1)  The  child  attains  the  maximum 
age  specified  in  accordance  with 
paragraph  (h)(1)  of  this  section; 

(2)  The  child  or  child’s  representative 
recpiests  a  voluntary  termination  of 
eligibility; 

(3)  The  child  ceases  to  he  a  resident 
of  the  State; 

(4)  'file  agency  determines  that 
eligibility  was  erroneouslv  granted  at 
the  most  rec:ent  determination  or 
nmewal  of  eligibility  because  of  agency 
error  or  fraud,  abuse,  or  j)erjurv 
attributed  to  the  child  or  the  child’s 
re])resentative;  or 

(.'ll  The  child  dies. 

■  80.  Section  4:3.'5.94()  is  amended  by 
revising  the  first  sentence  to  read  as 
follows; 

§435.940  Basis  and  scope. 

The  income  and  eligibility 
verification  recpiiniments  set  forth  at 
§43.‘5.940  through  §43.'5.9(>0  of  this  part 
are  based  on  sections  1137,  19()2(a)(4), 
1902(a)(19),  1902(a)(40)(I3),  1902(ee), 
19()3(r)(3),  19()3(x),  and  1943(h)(3)  of  the 
Act.  and  section  1413  of  the  Affordable 
Care  Ac:t.  *  *  * 

■  81.  Section  43.5. 9.52  is  amended  by 
adding  jjaragraph  (c)(3)  to  read  as 
follows; 

§435.952  Use  of  information  and  requests 
of  additional  information  from  individuals. 

***** 

(c)  *  *  * 

(3)  Exception  for  Sjjociol 
(drciinistoncos:  'I’he  agency  must 
establish  an  exception  to  j)ermit,  on  a 
case-hy-case  basis,  self-atte.station  of 
individuals  for  all  eligibility  criteria 
when  documentation  does  not  exist  at 
the  time  of  ajjplication  or  is  not 
reasonably  available,  such  as  for 


individuals  who  are  homele.ss  or  have 
expca  ienced  dome.stic  violence  or  a 
natural  di.saster.  Excej)!  that  this  does 
not  apply  if  documentation  is 
specifically  required  under  title  XIX, 
such  as  is  the  case  of  verifying 
citizenship  and  immigration  status,  as 
im])lem(;nted  at  §43.5.9.5(j(a)  of  this  part. 
***** 

■  82.  .Section  43.5.9.58  is  amended  by — 

■  A.  Adding  j)aragraph  (a). 

■  13.  Adding  paragra])h  (g). 

The  revision  and  addition  read  as 
follows; 

§  435.956  Verification  of  other  non- 
financial  information. 

(a)  Citizons  and  Non-citizons.  (1)  The 
agency  must  verify  citizen.ship  and 
immigration  .status  through  the 
electronic  service  established  in 
§435.949  if  available.  If  the  agency  is 
unable  to  verify  citizenshij)  or 
immigration  .status  through  such  service 
the  agency  mu.st — 

(1)  Verify  citizenshi])  in  accordance 
with  section  19()2(ee)  of  the  Act  or 
§435.407  of  this  |)art  consistent  with  the 
requirements  of  §  43.5.9.52(c)(2)(ii)  of 
this  part. 

(ii)  Verify  immigration  status  in 
accordance  with  section  11 37(d)  of  the 
Act  and  §435.408  of  this  ])art, 
consistent  with  the  reepiirements  of 
§  43.5.9.52(c)(2)(ii)  of  this  part. 

(2)  If  the  agency  cannot  ])romptly 
verify  the  citizenship  or  immigration 
status  of  an  individual  in  accordance 
with  paragraph  (a)(1)  of  this  .section,  the 
agency — 

(i)  Mn.st  comply  with  paragraph  (g)  of 
this  .section;  and 

(ii)  May  not  chday,  deny,  reduce  or 
terminate  benefits  for  an  individual  who 
is  otherwi.se  eligible  for  Medicaid 
during  the  reasonable  ojjportunity 
])eriod  described  in  paragraph  (g)  of  this 
section,  in  accordance  with  §435.91 1(c) 
of  this  ])art. 

(3)  The  agency  mu.st  maintain  a  record 
of  having  verified  citizen.ship  or 
immigration  status  for  each  individual, 
in  a  case  record  or  electronic  database. 
The  agency  may  not  re-verifv  or  nMjuire 
an  individual  to  re-verify  citizenship  at 
a  rcmewal  of  eligibility  or  subsequent 
a|)j)lication  following  a  break  in 
coverage. 

***** 

(g)  Hoasonoblo  opportiinitv  poriod.  (1) 
The  agency  mn.st  ])rovide  a  reasonable 
oj)))ortunity  period  to  individuals  for 
whom  the  agency  is  unable  to  promptly 
verify  citizenshij)  or  .satisfactory 
immigration  .status  in  accordance  with 
})aragra])h  (a)  of  this  .secition,  as  well  as 
notice  of  such  opj)ortunity.  Such  notice 
must  he  ac:ce.s.sihle  to  j)er.son.s  who  are 
limited  English  |)roficient  and 


individuals  with  disabilities,  consi.stent 
with  §435.90.5(1))  of  this  chaj)ter.  During 
such  reasonable  o|)])ortunity  j)eriod,  the 
agency  must,  if  relevant  to  verification 
of  the  individual’s  statics — 

(1)  Assist  the  individual  in  obtaining 
an  S.SN,  in  ac:cordance  with  §435.910; 

(ii)  Atteinj)!  to  resolve  any 
inconsi.stencies,  including  tyj)ogra|)hical 
or  other  clerical  errors,  between 
information  ])rovided  by  the  individual 
and  data  from  an  electronic  data  source, 
and  resubmit  corrected  information  to 
the  electronic  data  source. 

(iii)  Provide  the  individual  with 
information  on  how  to  contact  the 
source  of  the  electronic  data  so  he  or  .she 
can  attem])t  to  re.solve  such 
inconsi.stencies  directly  with  such 
source;  and 

(iv)  Permit  the  individual  to  j)rovide 
other  documentation  of  citizenshij)  or 
immigration  status,  in  accordance  with 
section  1137(d)  of  the  Act  and  §435.408 
and  §435.407  of  this  j)art. 

(2)  The  reasonable  oj)j)ortnnity 
j)eriod — 

(i)  Begins  on,  and  must  extend  90 
days  from,  the  date  on  which  the  notice 
described  in  j)aragraj)h  (g)(1)  of  this 
.section  is  received  by  the  individual. 
The  date  on  which  the  notice  is  received 
is  considered  to  he  5  days  after  the  date 
on  the  notice,  unless  the  individual 
shows  that  he  or  she  did  not  receive  the 
notice  within  the  .5-day  j)eriod. 

(ii)  At  state  oj)tion,  may  he  extended 
beyond  90  days  if  the  individual  is 
making  a  good  faith  effort  to  re.solve  any 
inconsi.stencies  or  obtain  any  necessary 
documentation  in  accordance  with 
j)aragraj)h  (g)(1)  of  this  .section  or  the 
agency  needs  more  time  to  comj)lete  the 
verification  j)roce.ss. 

(3)  At  State  oj)tion,  the  agency  may 
begin  to  furnish  benefits  to  otherwi.se 
eligible  individuals  during  the 
reasonable  oj)j)ort unity  j)eriod  under 
j)aragraj)h  (a)(2)(ii)  of  this  .section  on  an 
earlier  date,  nj)  to  and  including  the 
date  the  notice  is  sent  or  the  date  of 
aj)j)lication  containing  the  declaration 
of  citizen.shij)  or  immigration  .status  by 
or  on  behalf  of  the  individual. 

(4)  If,  by  the  end  of  the  reasonable 
oj)j)ortunity  j)eriod,  the  individual’s 
citizenshij)  or  immigration  .status  has 
not  been  verified  in  accordance  with 
j)aragraj)h  (a)  of  this  section,  the  agency 
mu.st  take  action  within  30  days  to 
terminate  eligibility  in  accordance  with 
j)art  431  .sul)j)art  E  (relating  to  notice 
and  aj)j)eal  rights),  excej)t  that  §431.230 
and  §431.231  of  this  j)art  (relating  to 
maintaining  and  reinstating  services) 
may  he  aj)j)lied  at  State  oj)tion. 

■  83.  Section  435.1001  is  amended  by — 

■  A.  Rej)ul)li.shing  j)aragraj)h  (a) 
introductory  language. 
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■  B.  Revising  paragraj)h  (a)(2). 

Tlie  revisions  read  as  follows: 

§  435.1 001  FFP  for  administration. 

(a)  FFP  is  available  in  the  necessary 
administrative  costs  the  Statci  incurs 
in — 

*  *  *  *  * 

(2)  Administering  presumptive 
eligibility. 

***** 

■  84.  Section  435.1002  is  amended  by — 

■  A.  Republishing  |)aragrapb  (c) 
introductory  language. 

■  B.  Revising  paragraphs  (c)(1)  and 
(o)(4). 

The  revisions  read  as  follows: 

§  435.1 002  FFP  for  services. 
***** 

(c)  FFP  is  available  in  expenditures 
for  .services  covered  under  the  plan  that 
are  furnished — 

(1)  During  a  presumptive  eligibility 
period  to  individuals  who  are 
determined  to  he  pr(!snm])tively  (digihle 
for  Medicaid  in  accordance  with  suhpart 
L  of  this  part: 

***** 

(4)  Regardless  of  whetluir  such 
individuals  fde  an  a|)plication  for  a  full 
(iligihility  determination  or  are 
det(!rmined  eligible  for  Medicaid 
following  the  presumptive  eligibility 
j)eriod. 

■  85.  Section  435.1004  is  amended  by 
revising  paragraph  (h)  to  read  as  follows: 

§435.1004  Beneficiaries  overcoming 
certain  conditions  of  eligibility. 

***** 

(h)  FFP  is  available  for  a  period  not 
to  excecnl — 

(1)  The  period  during  which  a 
recipient  of  SSI  or  an  oj)tional  State 
supplement  continues  to  receive  cash 
payments  while  these  conditions  are 
hinng  overcome;  or 

(2)  For  beneficiaries,  eligible  for 
Medicaid  onlv  and  rei;ipients  of  .SSI  or 
an  optional  State  supplement  who  do 
not  continue  to  receive  cash  pavments, 
the  second  month  following  the  month 
in  which  the  heneficiarv’s  Medicaid 
cov(!rag(;  would  have  h(H;n  terminated. 

■  88.  Section  435.1008  is  revi.sed  to  read 
as  follows: 

§  435.1 008  FFP  in  expenditures  for 
medical  assistance  for  individuals  who 
have  declared  citizenship  or  nationality  or 
satisfactory  immigration  status. 

(a)  This  section  implements  .sections 
1137  and  1002(a)(4H)(B)of  the  Act. 

(h)  Except  as  ])rovided  in  paragra])h 
(c)  of  this  section,  FFP  is  not  available 
to  a  .State  for  expenditures  for  medic:al 
assistance  furnished  to  individuals 
imle.ss  the  State  has  verified  citizenship 


or  immigration  status  in  accordance 
with  §435.950  of  this  part. 

(c)  FFP  is  availahU;  to  States  for 
otherwise  eligible  individuals  whose 
declaration  of  IJ..S.  citizenship  or 
.satisfactory  immigration  status  in 
accordance  with  section  1137(d)  of  the 
Act  and  §435.4()0(a)(l)(i)  of  this  part 
has  been  verified  in  accordance  with 
§435.950.  or  lV)r  whom  benefits  are 
provided  during  a  reasonable 
o|)portunity  period  to  verifv  citizenship, 
nationality,  or  immigration  .status  in 
accordance  with  section  §  435.950(a)(2) 
of  this  ])art. 

FFP  for  Premium  Assistance 

■  87.  Add  a  new  undesignated  center 
heading  immediately  following 
§435.1012  as  set  forth  above. 

■  88.  .Section  435.1015  is  added  to  read 
as  follows: 

§435.1015  FFP  for  premium  assistance  for 
plans  in  the  individual  market. 

(a)  FFP  is  available;  for  payment  of  the 
co.sts  of  insurance  premiums  for  an 
individual  health  ])lan  on  behalf  of  an 
individual  who  is  eligible  for  Medicaid 
under  this  j)art.  subject  to  the  following 
conditions; 

(1)  The  insurer  is  ot)ligat(;d  to  pay 
primary  to  Medicaid  for  all  health  care 
items  and  .services  for  which  the  insure;!' 
is  le;gally  anel  e;e)ntriu;tually  re;spe)nsihle; 
unele;r  the  inelivieluiil  lu;alth  ])l<m.  as 
re;ejuire;el  uneler  ])art  433  suh])Jirt  D  e)f 
this  e:hapte;r; 

(2)  The;  agency  furnishe;.s  all  he;ne;fit.s 
fe)r  which  the;  indivieiual  is  e:e)vere;el 
unele;r  the;  .State  plan  that  are;  ne)t 
iivailahle  thre)ugh  the  inelivielual  health 
plan; 

(3)  The;  indivieiual  ele)e;.s  ne)t  ine;ur  any 
eexst  sharing  ch;irge;.s  in  exe;e;.ss  e)f  any 
amounts  im])e)sed  by  the  agency  uneler 
suhpart  A  of  part  447;  anel 

(4)  The  e;ost  e)f  purchasing  such 
e:overage;,  ine;lueling  aelministrative 
exp(;neliture;.s  anel  the  e:e)st.s  e)f  ])re)vieling 
wrapare)nnel  benefits  feir  items  anel 
se;rvice;.s  e;e)vere;el  uneler  the  Meelicaiel 
State;  ])lan,  hut  ne)t  e:overe;el  uneler  the; 
inelivielual  he;alth  plan,  must  he; 
e;om])arahle;  te;  the  e;e).st  of  ])re)vieling 
elire;e:t  cove;rage  uneler  the  .State;  j)lan. 

(h)  A  .State  may  not  re;e]nire;  an 
inelividuiil  who  is  e;ligihle;  ie)r  .se;rvie:e;.s 
nneie;r  the  Me;elie:i!iel  State;  |)lan  to  e;nre)ll 
in  premium  assi.stane.e  imele;r  this 
.se;e:tion  as  a  e;e)nelition  e)f  eligibility 
unele;r  this  part. 

Subpart  L — Options  for  Coverage  of 
Special  Groups  Under  Presumptive 
Eligibility 

■  89.  The  he;aeling  fe)r  suhpart  L  is 
reviseel  as  set  forth  above. 


■  90.  .Se;e:tion  435.1100  is  re;vi.se;el  te)  reael 
as  fe)lle)ws; 

§  435.1 1 00  Basis  for  presumptive 
eligibility. 

This  suhpart  im])le;ments  .se;e;tie)ns 
1920,  1920A.  1920B,  1920(;,  anel 
1902(a)(47)(B)  e)f  the;  Ae:t. 

■  tn.  Re;me)ve;  the;  unele;.signate;el  e:e;nte;r 
heaeling  “Pre;.snm])tive;  Eligibility  fe)r 
dhilelren”  that  is  immediatelv  hefeere 
§435.1101. 

■  92.  .Se;e;lion  435.1 101  is  ame;nele;el  by — 

■  A.  Removing  the;  elefinition  e)f 
"Apj)lie;ation  feerm.” 

■  (1.  Adeling  the  ete;finitie)n  of 
“Ap])lie:atie)n.’' 

■  D.  Ameneling  the;  elefinitie)n  of 
“Qualifie;el  entity"  by  reelesignating 
paragra])h  (10)  as  paragra])h  (11).  anel 
aeleling  a  ne;w  paragra|)h  (10). 

The  aelelitions  reael  as  follows: 

§  435.1 101  Definitions  related  to 
presumptive  eligibility  for  children. 

Application  me;an.s.  e;onsi.st(;nt  with 
the;  elefinitieni  at  §435.4  e)f  this  part,  the; 
single  .stre;aml ineel  applie;atie)n  aele)pte;el 
by  the;  <igene:y  unel(;r  §  435.907(a)  e)f  this 
])art. 

***** 

Qualified  cniity  *  *  * 

(10)  Is  a  he;alth  lae:ility  o])e;rate;d  by  the; 
Inelian  I  lealth  .Se;rvie:e;,  a  'frihe  e)r  Tribal 
e)rganization  uneler  the  Inelian  .Self 
I)e;terminatie)n  anel  Eelne:atie)n 
A.ssistane:e;  Ae;t  (25  IJ..S.(1.  450  et  .se;ei.). 
e)r  an  Urban  Inelian  ()rganizatie)n  uneler 
title  V  e)f  the;  Inelian  ll(;alth  Care; 
Imi)re)V(;me;nt  Ae:t  (25  IJ..S.C.  1051  et 
se;ei.). 

***** 

■  93.  .Se;e:tie)n  435.1102  is  ameneleel  by — 

■  A.  Revising  the  .see;tie)n  h(;aeling. 

■  B.  Re;vi.sing  paragraphs  (a)  anel  (h)(3). 

■  C.  R(;moving  “anel”  at  the  enel  of 
paragraj)h  (h)(2)(iv)(B)  anel  aeleling 
“anel”  at  the  end  of  jiaragraph 
(h)(2)(v)(B); 

■  D.  Aeleling  jiaragraphs  (h)(2)(vi),  (el) 
and  (e). 

■  E.  Re;me)ving  ])aragrai)h  (h)(4). 

The;  re;visie)n.s  emel  aelelitions  re;ael  as 
follows: 

§435.1102  Children  covered  under 
presumptive  eligibility. 

(a)  The;  agency  may  e;le;e:t  to  ])roviele; 
Me;elie;aiel  se;rvie:e;s  for  e:hilelre;n  uneler 
;ige;  19  e)r  a  yeninger  age  .s])e;e:ifie;el  by  the 
.State  eluring  a  presumptive  eligibility 
perie)el  fe)lle)wing  a  eie;te;rminatie)n  by  a 
eiualifie;el  entity.  e)n  the  basis  e)f 
j)re;liminarv  infe)rmatie)n,  that  the; 
inelivielual  has  gre).s,s  ine:ome  (or,  at  state; 
e)ptie)n,  a  r(;asonahle  e;.stimate  of 
he)u.sehe)lel  ine;e)me,  as  elefined  in 
§435.003  of  this  part,  ele;termineel  using 
.sim])lifieel  methe)els  ])rese:rihed  by  the 
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agcaiey)  at  or  below  the  income  standard 
establislKul  by  the  State  for  the  age  of 
the  cliild  under  435.11  Hjc)  or  under 
§435.229  il  a|)j)lical)le  and  higher. 

(1,)  *  *  * 

(2)  *  *  * 

(vi)  Do  not  del(;gate  the  anthoritv  to 
d(!t(!rinine  pr(!snmj)tive  eligibility  to 
another  entity. 

(3)  Establish  oversight  imichanisnis  to 
ensure  that  presuni])tive  eligibility 
determinations  are  being  made 
consistent  with  the  statute  and 
regnlations. 

***** 

(d)  The  agency— 

(1)  May  require,  for  purposes  of 
making  a  presumptive  eligibility 
determination  under  this  .section,  that 
the  individual  has  attested  to  being,  or 
another  ])erson  who  att(!sts  to  having 
reasonable  knowledge  of  the 
individual’s  .status  has  atte.sted  to  the 
individual  being,  a — 

(1)  Citizen  or  national  of  the  United 
States  or  in  satisfactory  immigration 
status;  or 

(ii)  Resident  of  the  State:  and 

(2)  May  not — 

(i)  Impose  t)ther  conditions  for 
jn'esnmptive  eligibility  not  specified  in 
this  sciction;  or 

(ii)  Recjiiire  verification  of  the 
conditions  for  i)resnmj)tive  eligibility. 

(e)  Notice  and  fair  hearing  regidations 
in  snhjiart  E  of  part  431  of  this  chapter 
do  not  apply  to  determinations  of 
jM'e.snmptive  eligibility  under  this 
.section. 

■  94.  Section  435.1 1 03  is  added  to  read 
as  follows: 

§435.1103  Presumptive  eligibility  for  other 
individuals. 

(a)  The  terms  of  §435.1101  and 
§435.1102  of  this  suhpart  ajjply  to 
pregnant  women  snc;h  that  the  agency 
may  provide  Medicaid  to  pregnant 
women  during  a  presumptive  eligibility 
period  following  a  determination  by  a 
(jualified  entity  that  the  i)regnant 
woman  has  income  at  or  h(;low  the 
income  standard  e.stahlished  by  the 
State  under  §  435.110(c),  except  that 
coverage  of  services  provided  to  such 
women  are  limited  to  ambulatory 
prenatal  care  and  the  nnmher  of 
presnmjjtive  eligibility  periods  that  may 
he  authorized  for  j)regnant  women  is 
one  per  |)regnancy. 

(h)  If  the  agency  provides  Medicaid 
during  a  ])re.snmptive  eligibility  ])eriod 
to  children  under  §  435.1102  of  this 
snhpart  or  to  jjregnant  women  under 
paragra])h  (a)  of  this  section,  the  agency 
may  also  apply  the  terms  of  §435.1101 
and  §435.1102  of  this  snhpart  to  the 
individuals  described  in  one  or  more  of 
the  following  sections  of  this  part,  based 


on  the  income  standard  e.stahlished  by 
the  state  for  such  individuals  and 
providing  the  benefits  covered  under 
that  section:  §§435.110  (parents  and 
caretaker  relatives),  435.119 
(individuals  aged  19  or  older  and  under 
age  05),  435.150  (former  foster  care 
children),  and  435.218  (individuals 
nnd(!r  age  05  with  income  above  133 
perc(!nt  ERE). 

(c)(1)  The  terms  of  §435.1101  and 
§435.1102  of  this  snhpart  ap])ly  to 
individuals  who  may  he  eligible  under 
§435.213  of  this  part  (relating  to 
individuals  with  breast  or  cervical 
cancer)  or  §435.214  of  this  part  (relating 
to  eligibility  for  limited  family  planning 
benefits)  such  that  the  agency  may 
provide  Medicaid  during  a  j)resinnj)tive 
eligibility  period  following  a 
determination  by  a  qualified  entity 
de.scrihed  in  paragraph  (c)(2)  of  this 
section  that — 

(1)  'Die  individual  meets  the  eligibility 
r(K|nirement.s  of  §435.213;  or 

(ii)  The  individual  meets  the 
eligibility  requirements  of  §435.214, 
except  that  covcirage  provided  during  a 
pre.sum]itive  eligibility  period  to  such 
individuals  is  limited  to  the  services 
de.scrihed  in  §435.21 4(d). 

(2)  Qualified  entities  described  in  this 
paragra])h  include  (pialified  entities 
which  ])articipate  as  a  j)rovider  under 
the  State  plan  and  which  the  agency 
deteninines  are  capahh;  of  making 
])resnmptive  eligibility  determinations. 

■  95.  Section  435.1 1 10  is  added  to  read 
as  follows: 

§435.1110  Presumptive  eligibility 
determined  by  hospitals. 

(a)  Basic  rule.  The  agenc:y  must 
])rovide  Medicaid  during  a  jiresimiptive 
eligibility  period  to  individuals  who  are 
determined  by  a  (inalified  hosjjital,  on 
the  basis  of  preliminary  information,  to 
he  j)resnm])tivelv  eligil)le  in  accordance 
with  the  policies  and  procedures 
established  by  the  State  consistent  with 
this  .section  and  §§435.1102  and 
435.1103  of  this  part,  but  regardless  of 
whether  the  agency  jjrovides  Medicaid 
during  a  presumptive  eligibility  period 
under  such  .sections. 

(h)  Qualified  hospitals.  A  (pialified 
hospital  is  a  hospital  that — 

(1)  Rartici])ates  as  a  jirovider  under 
the  State  j)lan  ora  demon.stration  under 
section  1115  of  the  Act.  notifies  the 
agency  of  its  election  to  make 
presumptive  eligibility  determinations 
under  this  section,  and  agrees  to  make 
presnnqitive  eligibility  determinations 
consi.stent  with  State  policies  and 
procedures; 

(2)  At  State  option,  assists  individuals 
in  completing  and  submitting  the  full 


application  and  understanding  any 
documentation  re(|nirement.s;  and 

(3)  Has  not  been  discpialified  by  the 
agenc;y  in  accordance  with  jjaragraph  (d) 
of  this  section. 

(c)  St(de  options  for  Ixtses  of 
presumptive  eligihility.  The  agency 
may — 

(1)  Limit  the  determinations  of 
presumptive  eligibility  which  hospitals 
may  elect  to  make  under  this  s(!ction  to 
determinations  based  on  income  for 
childnai.  pregnant  women,  parents  and 
caretaker  relatives,  and  other  adults, 
consistent  with  §435.1102  and 
§435.1103  of  this  snhpart:  or 

(2)  Permit  hosj)itals  to  elect  to  make 
presumptive  eligibility  determinations 
on  additional  bases  under  the  State  j)lan 
or  an  1115  demonstration. 

(d)  Disqualification  of  hospitals.  (1) 
The  agency  may  establish  standards  for 
qualified  hospitals  related  to  the 
proportion  of  individuals  determined 
j)resnmj)tively  eligible  for  Medicaid  hv 
the  hospital  who: 

(1)  Submit  a  regular  application,  as 
de.scrihed  in  §435.907  of  this  part, 
before  the  end  of  the  presumptive 
eligibility  period;  or 

(ii)  Are  determined  eligible  for 
Medicaid  by  the  agency  based  on  such 
a])j)lication. 

(2)  The  agency  must  take  action, 
including,  hut  not  limited  to. 
disqualification  of  a  hospital  as  a 
(inalified  hospital  under  this  .section,  if 
the  agency  determimxs  that  the  hospital 
is  not — 

(1)  Making,  or  is  not  capable  of 
making,  presnnqjtive  eligibility 
d(!terminations  in  accordance  with 
ai)i)licahle  state  j)olici(i.s  and 
procedures:  or 

(ii)  Meeting  the  standard  or  standards 
established  by  the  agency  under 
paragraph  (d)(1)  of  this  section. 

■  9(i.  Section  435.1200  is  amendtid  by — 

■  A.  R(;vi.sing  the  section  heading. 

■  13.  R(;vising  paragraphs  (a),  (h),  (c) 
introductory  text,  (c)(3),  (d),  and  (e). 

■  C.  Adding  paragraphs  (g). 

The  revisions  and  additions  rtuid  as 
follows. 

§435.1200  Medicaid  agency 
responsibilities  for  a  coordinated  eligibility 
and  enrollment  process  with  other 
insurance  affordability  programs. 

(a)  Statutory  basis,  purjuKse.  and 
definitions.  (1)  Statntoiy  basis  and 
purpose.  This  section  impleimnits 
.S(;ctions  1943(b)(3)  and  2201  (b)(3)(13)  of 
the  Affordable  Care  Act  to  ensure 
coordinated  eligibility  and  (mrollment 
among  insurance  affordability  programs. 

(2)  Definitions. 

(i)  Combined  eligibilitv  notice  has  the 
meaning  as  i)rovided  in  §435.4  of  this 
part. 
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(ii)  CmmiiimUul  contunl  has  the 
meaning  as  provided  in  §43.1.4  of  this 
part. 

(1))  (Urntmtl  r(^(jiiir(iiu(ints  and 
(hifinitinns.  The  State  Medicaid  agency 
inu.st — 

(1)  Fulfill  the  responsihilities  set  forth 
in  paragraj)hs  (d)  through  (g)  and.  if 
a|)i)iicahle,  jiaragraph  (c)  of  this  .section. 

(2)  (Certify  for  the  Fxchange  and  other 
insurance  affordahility  programs  the 
criteria  applied  in  determining 
Medicaid  eligibility. 

(3)  Filter  into  and.  mion  reiiuest, 
jirovide  to  the  Secretary  one  or  more 
agreements  with  the  Exchange. 

Exchange  ajijieals  entity  and  the 
agencies  administering  other  insurance 
affordahility  programs  as  are  necessary 
to  fulfill  the  requirements  of  this 
section,  including  a  clear  delineation  of 
the  resjionsihilities  of  each  program  to — 

(i)  Minimize  hurden  on  individuals 
.seeking  to  obtain  or  renew  eligibility  or 
to  ajipeal  a  determination  of  eligibility 
for  enrollment  in  a  QHP  or  with  respect 
to  one  or  more  insurance  affordahility 
program; 

(ii)  Ensure  compliance  with 
])aragra))ii.s  (d)  through  (g)  of  this  section 
and.  if  a|)|)lical)le,  |)aragraj)h  (c)  of  this 
section: 

(iii)  Ensure  prompt  ileterminations  of 
eligibility  and  enrollment  in  the 
apjirojiriate  program  without  undue 
delay,  consistent  with  timeliness 
standards  established  under  §43.1.5)12. 
based  on  the  date  the  application  is 
submitted  to  any  insurance  affordahility 
jirogram. 

(iv)  Provide  for  a  combined  eligibility 
notice  to  individuals,  as  well  as 
multijjle  members  of  the  same 
household  applying  on  the  same 
application  to  the  maximum  extent 
feasible,  for  enrollment  in  a  QHP 
through  the  Exchange  and  all  in.surance 
affordability  programs. 

(4)  To  the  extent  to  which  a  comhineil 
eligibility  notice  is  not  feasible  for  all 
memhiirs  of  the  same  household. 
aj)plying  on  the  same  application, 
coordinated  content  mu.st  he  provided 
for  those;  household  members  who.se 
eligibility  status  is  not  yet  determined. 

(c)  Provision  of  Medicoid  for 
individuals  found  olif^iblo  for  Madicaid 
l)y  another  insurance  affordabilUv 
program.  If  the  agem:y  has  entered  into 
an  agreement  in  accordance  with 
§431.1()(d)  of  this  cha])ter  under  which 
the  Exchange  or  other  in.surance 
affordahility  program  mak(;s  final 
determinations  of  Medicaid  eligibility, 
for  each  individual  determined  .so 
eligible  by  the  Exchange  (including  as  a 
result  of  a  decision  made  by  the 
Exchange  or  Exchange  apj)eals  entity 


authorizeil  under  §431.1()(c)  of  this 
chapter  to  adjudicate  a])peal.s  of 
Medicaid  eligibility  determinations)  or 
other  program,  the  agency  must — 
***** 

(3)  Include  in  the  agreement  into 
which  the  agency  has  entered  under 
paragra])h  (h)(3)  of  this  section  that  the 
Exchange  or  other  in.surance 
affordahility  ])rogram  will  provide 
combined  eligibility  notice  of  final 
eligibility  determinations  and  apjjeals 
decisions  made  by  it;  and 

(d)  Transfer  from  other  insurance 
affordabibtv  programs  to  the  State 
Medicaid  agenev.  For  individuals  for 
whom  another  in.surance  affordahility 
program  has  not  made  a  determination 
of  Medicaid  eligibility,  hut  who  have 
h(;(;n  assessed  by  such  program 
(including  as  a  result  of  a  decision  made 
by  the  Exchange  a|)peal.s  entity)  as 
jiotentially  Medicaid  eligible,  and  for 
individuals  not  .so  asses.sed,  hut  who 
otherwi.se  request  a  full  determination 
by  the  Medicaid  agency,  the  agency 
mu.st — 

(1)  Acce])t,  via  secure  electronic 
interface,  the  electronic  account  for  the 
individual  and  notify  such  program  of 
the  receipt  of  the  electronic  account. 

(2)  Not  recpiest  information  or 
documentation  from  the  individual 
provided  in  the  individual’s  electronic 
account,  or  to  another  insurance 
affordahility  program  or  ap])eals  entity. 

(3)  l’romj)tly  and  without  undue 
delay,  consistent  with  timeline.ss 
standards  established  under  §43.1.5)12, 
determine  the  Medicaid  eligibility  of  the 
individual,  in  accordance  with 
§43.1.5)11  of  this  part,  without  requiring 
submission  of  another  application, 

anrl — 

(i)  Effective  )anuary  1, 201,1,  for 
individuals  determined  eligible  for 
Medicaid,  provide  combined  eligibility 
notice,  including  notice  of  a  denial  or 
termination  of  the  individual’s 
eligibility  for  enrollment  in  a  QHP 
through  the  Exchange  or  other  in.suranc;e 
affordahility  programs,  as  aj)])licahle. 

(ii)  For  individuals  determined  not 
eligible  for  Medicaid,  comj)ly  with 
])aragraph  (e)  of  this  section  as  if  the 
individual  had  submitted  an  ap])lication 
to  the  agency. 

(4)  Accept  any  finding  relating  to  a 
criterion  of  eligibility  made  by  such 
program  or  ajipeals  entity,  without 
further  verification,  if  .such  finding  was 
made  in  accordance;  with  policies  and 
procedures  which  an;  the  same  as  those 
a])plied  by  the  agency  or  approved  by  it 
in  the  agreement  d(;.scril)e(i  in  paragraph 
(h)(3)  of  this  s(;ction:  ami 

(.1)  Notify  such  jirogram  of  the  final 
determination  of  the  individual’s 
eligibility  or  ineligibility  for  Medicaid. 


(e)  Ev(duation  of  eligibility  for  other 
insurance  a  ffordahilitv  programs. 

(1)  Individinds  determined  not  eligible 
for  Medicaid.  For  individuals  who 
submit  an  a|)j)lication  or  return  a 
r(;newal  form  to  the  agency  which 
includes  .sufficient  information  to 
determine  Medicaid  eligibility,  or 
whose  eligibility  is  being  renewed 
pursuant  to  a  change  in  circumstance;  in 
accordance  with  §  431.5)1  (j(d)  of  this 
])art,  and  whom  the  agency  d(;termine.s 
are  not  eligible  for  Medicaid,  and  for 
individuals  d(;termined  ineligible  for 
Medicaid  pursuant  to  fair  h(;aring  under 
suhpart  E  of  part  431  of  this  cha])tc;r,  the 
agency  must — 

(i)  Pronqjtly  and  without  undue 
delay,  consi,st{;nt  with  timeline.ss 
standards  estahli.shed  under  §431.5)12  of 
this  part,  d(;termine  potential  eligibility 
for.  and,  as  appropriate,  transfer  via  a 
secure;  electronic  interface  the 
individual’s  el(;c,tronic  account  to,  other 
in.surance  affordahility  jjrograms; 

(ii)  Include  in  anv  agrc;ement  into 
which  the  agency  enters  in  accordance 
with  ])aragraph  (h)(3)  of  this  section, 
that,  effective  )anuarv  1, 2011,  such 
other  program  will  i.ssue  a  combined 
eligibility  notice,  including  the  agency’s 
denial  of  Medicaid  eligibility. 

(iii)  I’rior  to  january  1. 201.1 — 

(A)  Include  coordinated  content,  as 
defined  in  §431.4  of  the  part,  in  the 
notice  of  Medicaid  denial  or 
termination,  provided  to  the  individual 
in  accordance  with  §431.5)17  of  this 
part,  relating  to  the  transfer  of  the 
individual’s  ai:count;  or 

(B)  Include  in  the  agreement  into 
which  the  ag(;ncv  enters  in  accordance 
with  (1))(3)  of  this  section,  that  such 
other  program  will  issue  a  combined 
eligibility  notice,  including  the  agency’s 
denial  of  Medicaid  eligibility. 

(2)  Individmds  undergoing  a  Medicaid 
eiigibiiitv  determination  on  a  basis  other 
than  MAGI.  In  the  case  of  an  individual 
with  hou.sehold  income  greater  than  the 
applicable  MAGI  standard  and  for 
whom  the  agency  is  determining 
(;ligihility  on  another  basis  in 
accordance  with  §431.5)1 1(c)(2)  of  this 
j)art,  the  agency  mn.st  jjromptly  and 
without  undue  delay,  consi.stent  with 
timi;line.ss  standards  established  under 
§431.5)12  of  this  part — 

(i)  Determine  potential  eligibility  for, 
and  as  apj)ropriate.  transfer  via  secaire 
electronic  interface  tin;  individual’s 
electronic  account  to,  oth(;r  insurance 
affordahility  jjrograms  and  provide 
timely  notice  to  such  other  program — 

(A)  That  the  individual  is  not 
Medicaid  eligible  on  the  basis  of  the 
applicable  MAGI  standard,  hut  that  a 
final  determination  of  Medicaid 
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eligibility  on  other  ba.ses  is  still 
piMiding;  and 

(B)  Of  the  agency’s  final 
determination  ol  eligibility  or 
ineligibility  for  Medicaid. 

(ii)  Provide  notice  to  the  individual, 
consistent  with  §43.^).t)17  of  this  part, 
that  the  agency — 

(A)  Has  determined  the  individual 
ineligible  for  Medicaid  on  the  basis  of 
having  hou.sehold  income  at  or  below 
the  a])])licahle  MAGI  .standard;  and 

(B)  Is  continuing  to  evaluate  Medit:ai(l 
eligibility  on  other  ba.ses.  including  a 
plain  language  ex])lanation  of  the  other 
bases  binng  considered. 

(C)  Such  notice  must  include 
coordinated  content  relating  to  the 
transfer  of  the  individuars  electronic 
account  to  the  other  insurance 
affordability  j)rogram  and  explanation 
that  eligihility  for  or  enrollment  in  such 
program  will  not  affect  the 
determination  of  Medicaid  eligibility  on 
other  bases;  and 

(iii)  Provide  the  individual  with 
notice,  consistent  with  {5  43.'j.H17  of  this 
part,  of  the  final  determination  of 
eligihility  on  the  other  bases.  In  the  case 
of  individuals  determined  eligible  for 
Medicaid  on  a  basis  other  than  having 
income  at  or  below  the  applicable 
modified  adjusted  gross  income 
.standard,  such  notice  also  must  contain 
coordinated  content  informing  the 
individual  of  the  notic:e  provided  to  the 
Fxchangi;  or  other  program  in 
accordance  with  paragraph  (eK2](i)(ll)  of 
this  section  and  that  a})proval  of 
Medicaid  eligibility  will  result  in 
termination  of  eligibility  for  and  by  the 
other  program  if  the  individual  is 
enrolled  in  such  jirogram. 

(3)  The  agency  may  enter  into  an 
agreement  with  the  Exchange  to  make 
determinations  of  eligibility  for 
enrollment  in  a  QHP  through  the 
Exchange,  advance  payments  of  the 
])remium  tax  credit  and  cost-sharing 
reductions,  consistent  with  45  CFR 
155.11()(a)(2). 

***** 

(g)  Coordination  involving  appoals 
ontities.  The  agency  must — 

(1)  Establish  a  .secure  electronic 
iiderface  the  through  which — 

(i)  The  Exchange  can  notify  the 
agency  that  an  appeal  of  eligibilitv  for 
enrollment  in  a  QHP  through  the 
Exchange,  advance  ])ayments  of  the 
premium  tax  credit,  or  cost-sharing 
nuhictions.  has  been  filed;  and 

(ii)  The  individual’s  electronic 
account,  including  any  information 
provided  by  the  individual  as  part  of  an 
ajipeal  to  either  the  agencv  or  lixchange 
appeals  entity,  can  be  transferred  from 
one  program  or  ap])eals  entity  to  the 
other. 


(2)  In  conducting  a  fair  hearing  in 
accordance  with  snhpart  E  or  part  431 
of  this  cha])ter,  not  recjuest  information 
or  (locannentation  from  the  individual 
included  in  the  individual’s  electronic 
acc:ount  or  ])rovided  to  the  Exchange  or 
Exchange  apj)eals  entity. 

(3) (i)  In  the  ca.se  of  individuals 
de.scribed  in  paragraj)h  (g)(3)(ii)  of  this 
section,  transmit  to  the  Exchange, 
through  the  electronic  interface 
established  under  ])aragraph  (g)(l)(i)  of 
this  section,  the  hearing  decision  made 
by  the  agency  under  part  431  subpart  E; 

(ii)  Individuals  described  in  this 
paragraph  include  inilividnals 
determined  ineligible  for  Medicaid — 

(A)  By  the  Excliange;  or 

(B)  By  the  agency  and  transferretl  to 
the  Exchange  in  accordance  with 
l)aragraph  (e)(1)  or  (2)  of  this  section. 

■  ?)7.  Section  435.1205  is  added  to  read 
as  follows; 

§435.1205  Alignment  with  exchange  initial 
open  enrollment  period. 

(a)  Heforencos  and  dafinitions.  For 
])urposes  of  this  .section — 

(1)  March  23,  2012  final  ride  refers  to 
the  Final  rule;  Interim  final  rule 
])ubli.shed  on  March  23,  2012  at  77 
Imderal  Register  17144. 

(2)  Eligibilitv  based  on  MACI  means 
Medicaid  eligibility  based  on  the 
eligibility  r(!(|uirements  which  will  he 
effective  under  the  State  j)lan,  or  waiver 
of  such  plan,  as  of  lannary  1,  2014, 
consistent  with  §§435.110 — 435.110, 
435.218  and  435.003  of  the  March  23. 
2012  final  rule,  as  revi.sed  in  subsequent 
rulemaking. 

(3)  Electronic  account,  insurance 
affordability  program  and  secure 
electronic  interface  have  the  meanings 
inovided  in  §435.4  of  the  March  23, 

2012  final  rule,  as  revi.sed  in  subsequent 
rulemaking. 

(b)  The  following  are  eff(!ctive  for 
purposes  of  this  .section  as  of  October  1, 
201 3; 

(1)  Provisions  of  §431. 10(c)  of  this 
cha])ter,  as  revi.sed  in  the  Marc:h  23, 

2012  rule  and  .subserpient  rulemaking, 
relating  to  the  agency’s  ability  to 
delegate  authority  to  make  eligibility 
determinations  to  the  Exchange; 

(2)  Sections  435.910  and  435.952  of 
the  March  23,  2012  final  rule,  as  revised 
in  suh.s(!quent  rulemaking. 

(c)  Medicend  agencv  responsibilities  to 
achieve  coordinated  open  enrollment. 
For  the  period  beginning  October  1, 

2013  through  December  31,  2013,  the 
agencv  must 

(1)  Accept— 

(i)  The  single  streamlined  application 
described  in  §435.907  of  the  March  23, 
2012  final  rule,  as  revi.sed  in  subsequent 
rulemaking;  and 


(ii)  Via  .secure  electronic  interface,  an 
electroiuc  account  transferred  from 
another  insurance  affordability  program. 

(2)  With  respect  to  eligibility  based  on 
MAGI  effet;tive  )anuarv  1. 2014.  comply 
with  the  terms  of  §435.1200  of  this  part, 
such  that — 

(i)  For  each  electronic  account 
transferred  to  the  agency  under 
paragraj)h  (c)(1)(ii)  of  this  section,  the 
agency  (uther — 

(A)  Cionsistent  with  §435.1 200(c), 
accepts  a  determination  of  Medicaid 
eligilnlity  based  on  MAGI,  effective 
January  1.  2014.  made  by  another 
insurance  affordability  j)rogram;  or 

(B)  Gonsistent  with  §  435.1200(d), 
determines  eligibility  for  Medicaid 
based  on  MACd.  effective  lanuarv  1, 

2014. 

(ii)  Gonsistent  with  §435.1 200(e).  for 
each  single  streamlined  application 
subnntted  directly  to  the  agency  under 
paragraph  (h)(1)(i)  of  this  .section — 

(A)  Determine  eligibility  based  on 
MAGI  effective  January  1. 2014;  and 

(B)  For  each  individual  determined 
not  Medicaid  eligible  ha.sed  on  MAGI, 
determine  potential  eligihility  for  other 
insurance  affordability  programs,  based 
on  the  recjuirements  which  will  he 
eff(!ctiv(;  for  (uich  program  as  of  January 
1,  2014,  and  transfer  the  individual's 
electronic  account  to  .such  program  via 
secure  electronic  interface. 

(iii)  Provide  notice  and  fair  hearing 
rights,  in  accordance  with  §435.917  of 
this  i)art.  part  431  subpart  E  of  this 
chapter,  and  §435.1200  for  those 
(letermimul  imdigihle  for  Medicaid 
effective  January  1, 2014. 

(3)  For  each  individual  determined 
eligible  based  on  MAGI  in  accordance 
with  paragraph  (c)(2)  of  this  section — 

(i)  Provide  notice,  including  the 
effective  date  of  eligihility,  to  such 
individual,  consistent  with  §435.917  of 
this  part,  and  furnish  Medicaid  effective 
January  1, 2014. 

(ii)  Apply  the  terms  of  §435.910 
(relating  to  beneficiarv  responsibility  to 
inform  the  agency  of  any  changes  in 
circumstances  that  may  affect  eligibility) 
and  §435.952  (regarding  use  of 
information  received  by  the  agency)  of 
the  March  23.  2012  final  rule,  as  revi.sed 
iu  suh.sequeut  rulemaking.  The  first 
renewal  under  §435.910  of  this  part 
may.  at  State  oj)tion.  be  sclunluled  to 
occur  anytime  between  12  months  from 
the  date  of  ajjplication  and  12  months 
from  January  1,  2014. 

(4)  With  respect  to  eligibility  effective 
in  2013.  for  all  applicant.s — 

(i)  Gonsistent  with  the  requirements 
of  subpart  J  of  this  ])art,  and  apj)lying 
the  eligihility  reejuirements  in  effect 
under  the  State  plan,  or  waiver  of  .such 
plan,  as  of  the  date  the  individual 
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submits  an  apjjlicatien  to  any  in.suranee 
aifordal)ility  program — 

(A)  Determine  the  individual's 
eligibility  based  on  the  information 
providecl  on  the  a|)pli(:ation  or  in  the 
electronic  account:  or 

(15)  Recpie.st  additional  information 
from  tlie  individual  needed  by  the 
agency  to  determine  eligibility  based  on 
the  eligibility  recpiirements  in  effect  on 
such  date,  including  on  a  basis  excepted 
from  aj)plic.ation  of  MAGl-based 
methods,  as  described  in  S4:5.'i.(j();5  of 
the  March  23,  2012  final  ruh;,  as  nnd.sed 
in  sub.se(|uent  rulemaking,  and 
determine  such  eligibility  if  such 
information  is  ])rovided:  and 

(C)  Furnish  Medicaid  to  individuals 
determined  eligible  pursuant  to  this 
clause  or  jirovide  notice  and  fair  hearing 
rights  in  accordance  with  jjart  431 
subpart  E  of  this  ])art  if  eligibility 
eflective  in  2013  is  denied:  or 
(ii)  Notify  the  individual  of  the 
oj)j)ortunity  to  submit  a  se})arate 
application  for  coverage  effective  in 
2013  and  information  on  how  to  obtain 
and  submit  such  application. 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

■  08.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authority:  .Siu:.  1102  of  the  Social  ,S(!(:uritv 
Act  (42  1:102). 

■  00.  .Section  440.130  is  amended  bv 
revising  paragrajih  (c)  to  read  as  follows: 

§440.130  Diagnostic,  screening, 
preventive,  and  rehabilitative  services. 

***** 

(c)  Piv\'imti\'(‘  .sen  /V;e.s’  means  services 
recommended  by  a  jihysician  or  other 
licensed  jiractitioner  of  the  healing  arts 
acting  within  the  scope  of  authorized 
jmictice  under  State  law. 

■  100.  .Section  440.30,5  is  amended  by 
r(!vising  paragraphs  (a)  and  (b)  to  reads 
as  follows: 

§440.305  Scope. 

(a)  (General.  This  subpart  sets  out 
reijuirements  for  .States  that  elect  to 
provide  medical  a.ssistance  to  certain 
Medicaid  eligible  individuals  within 
one  or  more  groups  of  individuals 
specified  by  the  .State,  through 
enrollment  of  the  individuals  in 
coverage,  identified  as  "benchmark"  or 
“b(!nchmark-equivalent.”  Groups  must 
be  identified  bv  characteristics  of 
individuals  rather  than  the  amount  or 
level  of  Fiuleral  matching  fumling. 

(b)  IJniitdtions.  A  .State  may  only 
ap))ly  the  ojition  in  ])aragraj)h  (a)  of  this 
.section  for  an  individual  whose 
eligibility  is  ba.sed  on  an  eligibility 
category  under  .section  19().5(a)  of  the 


Act  that  could  have  bemi  c:overed  under 
the  .State’s  ])lan  on  or  before  Edjruary  8. 
2()l)(),  excejit  that  individuals  who  are 
eligil)le  under  1 5)()2(a)(l ())(A)(i)(VIII) 
must  enroll  in  an  Alternative  benefit 
Plan,  unless  meeting  one  of  the 
exem|)tion.s  listed  in  §440.31.5. 
***** 

■  101.  .Sec;tion  440.31.5  is  amended  l)y 
revising  the  introductory  text  and 
paragraphs  (f)  and  (h)  to  niad  as  follows: 

§440.315  Exempt  individuals. 

Individuals  within  oju:  (or  more)  of 
the  following  categories  are  exemjit 
from  mandatory  enrollment  in  an 
Alternative  benefit  Plan. 
***** 

(f)  The  individual  is  medicallv  frail  or 
otherwise  an  individual  with  special 
medical  needs.  For  these  pur])ose.s,  the 
.State’s  definition  of  individuals  who  are 
medically  frail  or  otherwise  have  special 
medical  needs  must  at  least  include 
those  individuals  described  in 
§  438..50(d)(3)  of  this  chaj)ter, 
individuals  with  di.sabling  mental 
disonhiis  (including  c:hildren  with 
serious  emotional  disturhances  and 
adults  with  stuious  mental  illness), 
individuals  with  sijrious  and  com))lex 
medical  conditions,  individuals  with  a 
physical,  intellectual  or  developmental 
disability  that  significantly  im])air.s  their 
ability  to  perform  1  or  more  activities  of 
daily  living,  or  individuals  with  a 
disability  determination  ba.sed  on  .Social 
.Security  criteria  or  in  .States  that  a])plv 
more  riistrictive  criteria  than  the 
.Su])plemental  .Security  Income  ])rogram, 
the  .State  plan  criteria. 
***** 

(h)  The  individual  is  eligible  and 
enrolled  for  Medicaid  under  §43.5.145 
of  this  title  ba.sed  on  current  eligibility 
for  assi.stance  under  title  IV-E  of  the  Act 
t)r  under  §435.150  of  this  title  ba.sed  on 
curnmt  status  as  a  former  foster  care 
child. 

***** 

■  102.  Section  440.330  is  amended  by 
revising  paragra])h  (d)  to  read  as 
follows: 

§440.330  Benchmark  health  benefits 
coverage. 

***** 

(d)  Sdci'dtaiy-approved  c.avenigd.  Any 
other  health  benefits  coverage  that  the 
.Secretary  determines,  upon  ajjjilication 
by  a  .State,  jirovides  a])j)ro])riate 
coverage  to  meet  the  needs  of  the 
])opulation  provided  that  coverage. 
.Secretarial  coverage  may  include 
benefits  of  the  type  that  are  available 
under  1  or  more  of  the  standard 
benchmark  coverage;  packages  defined 
in  §  440.330(a)  through  (c)  of  this 


chapter,  .State  |)lan  benefits  de.scribed  in 
.section  190.5(a),  191.5(i).  191.5(j),  191.5(k) 
or  section  1945  of  the  Act,  any  other 
Medicaid  .State  plan  benefits  enacted 
under  title  XIX.  or  benefits  available! 
under  base  bene-.hmark  j)lans  elexsea  ibeel 
in  45  GFR  150.100. 

(1)  .States  wishing  te)  el(!e;t  .See:r(!tarial 
approveel  ce)verage  should  submit  a  full 
elese:ri])tie)n  e)f  the  |)ro])osed  e:ove!rage 
(ine:lueling  a  h(!nefit-bv-henefit 
e:omi)ari.son  e)f  the  proiiosenl  plan  te)  one 
e)r  meere  of  the  three  e)ther  bene;hmark 
plans  .spee:ifieel  ahe)ve  eer  to  the  .State’s 
stanelarel  full  Me!elie:aiel  e:e)verage 
pae:kage),  and  e)f  the  population  te) 
whie:h  e;overage  weeuld  be  eeffereid.  In 
aelelitie)!!,  the  .State  should  submit  any 
e)ther  infe)rmatie)n  that  we)uld  be 
relevant  to  a  determination  that  the 
l)re)po.seei  health  beneifits  e;e)ve!rage 
we)idd  be  a])j)re)])riate  for  the  ])re)j)e).se!el 
pojjulation. 

(2)  IReiserveelJ 

■  103.  Se!Ctie)n  440.335  is  ameneleel  by — 

■  A.  Aeleling  paragra])h.s  (b)(7)anel  (b)(8). 

■  15.  Revising  j)aragraph  (e:)(l). 

The  re!visie)ns  and  adelitions  reuid  as 
folle)w.s: 

§440.335  Benchmark-equivalent  health 
benefits  coverage. 

***** 

(b)  *  *  * 

(7)  Pre!.se:riplie)n  dings. 

(8)  Mental  health  beneifits. 

(c) (1)  Additional  (iovorago.  In 
aelelitie)!!  to  the  ty])e.s  e)f  henefits  e)f  this 
se!e:tie)n.  bene:hmark-ee|uivalent  e:e)verage 
may  ine:luele  e:e)ve!rage!  fe)r  any  addilie)nal 
henefits  e)f  the  type  whie;h  are  e;e)vereel 
in  2  or  more  e)f  the  .stanelarel  bene;hmark 
eioveirage  paeikages  eleseiribed  in 
§440.330(a  thre)ugh  e:)  e)f  this  ])art  or 
.State  plan  benefits,  dese;ribeel  in  .se!e;tie)n 
190.5(a),  191.5(i),  191.5(j),  191.5(k)  anel 
1945  of  the  Act,  any  other  Meelie:aid 
State  plan  benefits  emae;teel  under  title 
XIX.  or  benefits  available  unele!r  base 
bene;hmark  jilans  eleseaibed  in 
§150.100. 

***** 

■  104.  Se!e;tie)n  440.345  is  ameneleul  by — 

■  A.  Revising  the  .seHitieen  heading. 

■  B.  Aeleling  paragraphs  (b)  through  (e). 
The  rewision  and  aelditie)ns  reael  as 

fe)lle)ws: 

§440.345  EPSDT  and  other  required 
benefits. 

***** 

(b)  Family  planning.  Alteirnative 
Benefit  Plans  must  ine:lude  e.overage  for 
family  ])lanning  servieieis  anel  supplies. 

(e;)  Monied  health  parity.  Alteirnative 
Bemefit  Plans  that  jii'oviele  both  medieial 
anel  surgie:al  bene:fits.  anel  mental  heialth 
or  substance  use  elisoreler  bemefits,  must 
e;e)mply  with  the  Mental  Health  Parity 
anel  Aeldictie)n  Eejuity  Ae;t. 
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(d)  Essential  health  benefits. 

Alternative  Oenefit  I’lans  must  include 
at  least  the  e.ssential  health  benefits 
descrihiid  in  §440.347.  and  include  all 
u|)dates  or  modifications  made 
thereafter  by  the  Secr(!tary  to  the 
definition  of  essential  health  benefits. 

(e)  Ui}(lating  of  Ixniefits.  States  are  not 
re(|nired  to  update  Alternative  Henefit 
Plans  that  have  hiuai  determined  to 
include  e.ssential  health  benefits  as  of 
January  1. 2014,  until  December  31, 

2015.  States  will  adhere  to  future 
guidance  for  updating  htmefits  beyond 
that  date,  as  described  by  the  Secretary. 

■  105.  Section  440.347  is  added  to  read 
as  follows; 

§440.347  Essential  health  benefits. 

(a)  Alternative  henefit  ijlans  must 
contain  essential  health  benefits 
coverage,  including  benefits  in  each  of 
the  following  ten  categories,  consistent 
with  the  recinirements  .set  forth  in  45 
CFR  Part  150: 

(1)  Ambulatory  j)atient  services; 

(2)  Emergency  serx'ices; 

(3)  Hospitalization; 

(4)  Maternity  and  newborn  care; 

(5)  Mental  luudth  and  substance  use 
disorders,  including  behavioral  health 
treatment; 

(0)  Prescri])tion  drugs; 

(7)  Rehabilitative  and  hahilitative 
services  and  devices; 

(8)  Laboratory  .services; 

(t))  Preventive  and  wellness  .services 
and  chronic  disease  management;  and 

(10)  Pediatric  services,  including  oral 
and  vision  care. 

(h)  Alternative  Ixmefit  j)lan.s  must 
include  at  least  the  es.sential  health 
benefits  included  in  one  of  the  slate 
options  for  e.stahlishing  es.sential  health 
benefits  de.scribed  in  45  CFR  j)art  150. 

(c:)  States  may  select  more  than  one 
ojjtion  for  establishing  es.sential  health 
benefits  in  keejjing  with  the  flexibility 
for  States  to  implement  more  than  one 
alternative  henefit  plan  for  targeted 
poj)nlations. 

(d)  [Reserved] 

(e)  E.ssential  health  benefits  cannot  he 
based  on  a  hcniefit  design  or 
implementation  of  a  henefit  design  that 
discriminates  on  the  basis  of  an 
individual’s  age,  ex])ected  length  of  life, 
or  of  an  individual's  present  or 
predicted  disability,  degree  of  medical 
de])endency,  or  quality  of  life  or  other 
h(!alth  conditions. 

■  10(5.  Section  440. 3(50  is  revi.sed  to  read 
as  follows; 

§440.360  State  plan  requirements  for 
providing  additional  services. 

In  addition  to  the  re(|uireinents  of 
§440.345,  the  State  may  elect  to  provide 
additional  coverage  to  individuals 


enrolled  in  alternaliv'e  henefit  plans, 
(!xce])t  that  the  coverage  for  individuals 
eligible  only  through  section 
19()2(a}(10)(A)(i)(\nil)  of  the  Act  who 
are  not  exem])!  is  limited  to  benchmark 
or  benchmark  ecpiivalent  coverage.  The 
Slate  must  (hiscrihe  the  poj)idation.s 
cov(!red  and  the  i)ayment  methodology 
for  these  benefits.  Additional  benefits 
must  1)(!  benefits  of  tlu;  type,  which  are 
covered  in  one  or  more  of  the  standard 
henchmark  coverage  packages  described 
in  §44().33()(a)  through  (c)  or  State  plan 
benefits  including  those  descrilMul  in 
sections  l‘K)5(a),  191 5(i),  1915(j), 

1915(k)  and  1945  of  the  Act  and  any 
other  Medicaid  State  plan  benefits 
enacted  under  title  XIX,  or  benefits 
available  under  base  henchmark  jilans 
described  in  .section  §15(5.100. 

■  107.  Section  440.38(5  is  added  to  read 
as  follows; 

§440.386  Public  notice. 

States  submitting  to  a  State  plan 
amendment  to  e.stahlish  an  alternative 
henefit  plan,  or  an  amendment  to 
modify  an  existing  alternative  henefit 
])lan,  must  ])rovide  the  jmhlic  with 
notification  of  such  an  amendment  and 
reasonable  ojjportunity  to  comment 
with  res|)ect  to  such  amendment,  hav(! 
included  in  the  notice  a  description  of 
the  method  of  assuring  compliance  with 
§440.345  of  this  part  related  to  full 
access  to  EPSDT  services  and  the 
method  for  complving  with  the 
l)rovi.sions  of  section  50()(5(e)  of  the 
Americ:an  Recoverv  and  Reinvestment 
Act  of  2009. 

(a)  l^uhlic  notice  mu.st  take  ])lace  no 
less  than  2  weeks  prior  to  snhmission  of 
any  SPA  that  seeks  to; 

(1)  Establish  an  alternative  henefit 
plan  that  would  provide  coverage  that  is 
less  than  the  coverage  juovided  by  the 
State's  approved  State  plan  or  includes 
cost  sharing  of  any  type. 

(2)  Modify  an  ajjjjroved  alternative 
henefit  plan  by  adcling  or  increasing 
cost-sharing,  or  reducing  benefits. 

(h)  Public  notice  mu.st  take  ])lace  prior 
to  the  implementation  of  any  Sl’A  that 
seeks  to; 

(1)  Establish  an  alternative  benefit 
jilan  that  j)rovides  the  .same  or  more 
l)enefit.s  than  currently  are  ])rovided  in 
the  State’s  approved  State  i)lan. 

(2)  Modify  an  a|)])roved  alternative 
henefit  plan  by  reducing  cost-sharing  or 
adding  additional  benefits. 

PART  447— PAYMENTS  FOR 
SERVICES 

■  108.  The  authority  citation  for  part 
447  continues  to  read  as  follows; 

Authority:  Section  1102  of  Iho  .Social 
.Security  Act  (42  II.S.C.  i:5()2). 


■  109.  .Section  447.50  is  revised  to  read 
as  follows: 

§447.50  Premiums  and  cost  sharing: 

Basis  and  purpose 

.Sections  1902(a){14).  191(5  and  191(5A 
of  the  Act  permit  states  to  recpiire 
certain  beneficiaries  to  share  in  the  costs 
of  ])roviding  medical  assistance  through 
premiums  and  cost  sharing.  .Sections 
447.52  through  447.5(5  specify  the 
.standards  ami  conditions  under  which 
states  may  im])ose  such  premiums  and 
or  cost  sharing. 

■  1 10.  .Section  447.51  is  revised  to  read 
as  follows: 

§447.51  Definitions 

As  used  in  this  part — 

Alternative  non-einergencv  sendees 
provider  means  a  Medicaid  provider, 
such  as  a  physician’s  office,  health  care 
clinic,  community  health  center, 
hospital  outjiatient  department,  or 
similar  provider  that  can  juovide 
clinically  ajipropriate  .services  in  a 
timely  manner. 

(lost  sharing  means  any  copayment, 
coinsurance,  deductible,  or  other  similar 
charge. 

Emergency  sendees  has  the  same 
meaning  as  in  §438.114  of  this  part. 

Indian  means  any  individual  defined 
at  25  IL.S.Ck  1(503  or  l(579(h),  or  who  has 
been  determined  eligible  as  an  Indian, 
pursuant  to  §  13(5.12  of  this  part,  or 
meets  any  of  the  following  criteria: 

(1)  Is  a  member  of  a  F'ederally- 
recognized  Indian  tribe; 

(2)  Resides  in  an  urban  center  and 
meets  one  or  more  of  the  following  four 
criteria: 

(i)  Is  a  member  of  a  tribe,  hand,  or 
other  organized  group  of  Indians, 
including  those  tribes,  hands,  or  grouj)s 
terminated  since  1940  and  tho.se 
recognized  now  or  in  the  futun;  by  the 
State  in  which  they  reside,  or  who  is  a 
descendant,  in  the  fir.st  or  .second 
degree,  of  any  such  member: 

(ii)  Is  an  Eskimo  or  Aleut  or  other 
Alaska  Native; 

(iii)  Is  con.sidered  hv  the  .Secretarv  of 
the  Interior  to  he  an  Indian  for  any 
purpose;  or 

(iv)  Is  determined  to  he  an  Indian 
under  regulations  promulgated  by  tin; 
.Secretary: 

(3)  is  considered  by  the  Secretarv  of 
the  Interior  to  he  an  Indian  for  any 
purpo.se;  or 

(4)  Is  considered  by  the  .S(!cretary  of 
Health  and  Human  .Services  to  he  an 
Indian  for  })nrpose.s  of  eligibility  for 
Indian  health  care  services,  including  as 
a  (kilifornia  Indian,  Eskimo,  Aleut,  or 
other  Alaska  Native. 

Indian  health  care  provider  nnnms  a 
health  care  program  operated  by  the 
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Indian  Health  Service  (IHS)  or  l)y  an 
Indian  Tril)e,  'rribal  Organization,  or 
llrl)an  Indian  Oi-ganization  (otherwist; 
known  as  an  1/T/lI)  as  those  terms  an; 
defined  in  .section  4  of  the  Indian  Health 
(^are  linprovenient  Act  (2.1  U.S.O.  ItiOl). 

Non-eiiK^rgancv  s(;rvi(:(^s  imums  any 
care  or  services  that  are  not  considenul 
emergency  s(;rvices  as  defined  in  tins 
section  and  any  services  fnrnislKul  in  a 
hospital  emergency  department  that  do 
not  con.stitute  an  appropriate  medical 
.screening  examination  or  stabilizing 
examination  and  treatment  nKjuired  to 
he  provided  hv  the  hospital  under 
.section  1887  of  the  Act. 

Pivftmvd  (irii<’s  means  drugs  that  the 
.state  has  identified  on  a  jjuhliclv 


available  schedule  as  being  determined 
by  a  pharmacy  and  therapeutics 
committee  for  clinical  efficacy  as  the 
most  cost  effective  drugs  within  each 
therapeutically  e(|nivalent  or 
therapeutically  similar  class  of  drugs,  or 
all  drugs  if  the  agcmcy  does  not 
differentiate  between  prelerred  and  non- 
])r(!lerred  drugs. 

Pivniiuin  means  any  enrollment  fee;, 
premium,  or  other  similar  charge. 

■  111.  Section  447. .12  is  revised  to  read 
as  follows: 

§447.52  Cost  sharing. 

(a)  Excejjt  as  provided  in  §447.18  of 
this  ])art,  the  agency  may  impo.se  cost 
sharing  for  any  service  uiuler  the  state 
plan. 


(h)  Mdxiinuin  Allomihld  (josi  Sh(inn<>. 

(1)  At  State  option,  cost  sharing 
imposed  for  anv  service  (other  than  for 
di  ngs  and  emergency  ilepartment 
services,  as  described  in  §§447.13  and 
447.14  respectively)  may  he  established 
at  or  below  the  amounts  shown  in  the 
following  table  (except  that  the 
maximum  allowable  cost  for  individuals 
with  family  income  at  or  below  100 
percent  of  the  FPL  shall  he  increased 
each  year,  beginning  October  1. 2011,  hv 
the  jiercentage  increa.se  in  the  medical 
care  component  of  the  CPI-IJ  for  the 
period  of  Sejitemher  to  September  of  the 
jireceding  calendar  year,  rounded  to  the 
next  higher  1-cent  increment): 


Individuals  with  family  income 
<100%  FPL 

Individuals  with  family  income 
101-150%  FPL 

Individuals  with  family  income 
>150%  FPL 

Outpatient  Services  (physician 
visit,  physical  therapy,  etc.). 

S4  . 

10%  of  cost  the  agency  pays  . 

20%  of  cost  the  agency  pays. 

Inpatient  Stay  . 

50%  of  cost  the  agency  pays  for 
the  first  day  of  care. 

50%  of  cost  the  agency  pays  for 
the  first  day  of  care  or  10%  of 
total  cost  the  agency  pays  for 
the  entire  stay. 

50%  of  cost  the  agency  pays  for 
the  first  day  of  care  or  20%  of 
total  cost  the  agency  pays  for 
the  entire  stay. 

(2)  In  .states  that  do  not  have  fee-for- 
.service  payment  rates,  any  cost  sharing 
imposed  may  not  exceed  the  maximum 
amount  established  in  paragraph  (h)(1) 
of  this  section,  for  individuals  with 
income  at  or  below  100  percent  of  the 
applicable  Federal  Poverty  Guidelines. 

(3)  In  no  case  shall  the  maximnm  cost 
sharing  e.stahlished  by  the  agency  he 
eipial  to  or  exceed  the  amount  the 
agency  jiays  for  the  .service. 

(c)  Torge/ed  cost  shoring.  For 
individuals  with  family  income  above 
100  perc:ent  of  the  applic:ahle  Federal 
Poverty  (niidelines,  co.st  sharing  mav  he 
targeted  to  sjjecified  groups  of 
individuals  within  the  apjilicahle 
income  groii]). 

(d)  Denial  of  scixicc  for  nonpayment. 

(1)  The  agency  may  ]Dermit  a  provider, 
including  a  pliarmacy  or  hospital,  to 
reipiire  an  individual  to  pay  cost  sharing 
as  a  condition  for  receiving  the  item  or 
.service  if — 

(1)  The  individual  has  family  income 
above  100  percent  of  the  apjjlicahle 
Federal  Poverty  Guidelines, 

(ii)  The  individual  is  not  part  of  an 
exemjited  group  under  §  447.18(a)  of 
this  part,  and 

(iii)  With  res|)ect  to  co.st  sharing 
imposed  for  non-emergency  services 
furnished  in  an  emergency  dejjartment, 
the  conditions  under  §  447.14(d)  have 
been  satisfied. 

(2)  Except  as  provided  under 
paragraj)h  (d)(1)  of  this  section,  the  state 
plan  must  specify  that  no  provider  may 
deny  services  to  an  eligible  individual 


on  account  of  the  individual’s  inability 
to  pay  the  co.st  sharing. 

(3)  Nothing  in  this  section  shall  he 
con.strned  as  prohibiting  a  provider  from 
choosing  to  reduce  or  waive  such  co.st 
sharing  on  a  case-hy-case  basis. 

(e)  Prohibition  against  nniltiple 
charges,  ^'or  any  service,  the  agency 
may  not  impo.se  more  than  one  tyjie  of 
co.st  sharing. 

(f)  State  Plan  Specifications.  For  each 
co.st  sharing  charge  impo.setl  under  this 
section,  the  state  ])lan  must  specify — 

(1)  The  .service  for  which  the  charge 
is  made; 

(2)  The  group  or  groups  of  individuals 
that  may  he  subject  to  the  charge; 

(3)  The  amount  of  the  charge; 

(4)  The  jirocess  used  hy  the  state  to 
identify  which  beneficiaries  are  subject 
to  co.st  sharing  and  to  ensure 
individuals  exempt  from  cost  sharing 
are  not  charged,  including  the  jirocess 
used  by  the  state  to  identify  for 
jiroviders  whether  cost  sharing  for  a 
sjiecific  item  or  .service  mav  he  imposed 
on  an  individual  heneficiarv  and 
whether  the  provider  may  reipiire  the 
beneficiary,  as  a  condition  for  receiving 
the  item  or  service,  to  ])ay  the  cost 
sharing  charge;  and 

(1)  If  the  agency  im])ose.s  co.st  sharing 
under  §447.14,  the  jirocess  by  which 
services  are  identified  as  non-emergent. 

■  1 12.  Section  447.13  is  revised  to  read 
as  follows; 


§447.53  Cost  sharing  for  drugs. 

(a)  The  agency  may  establish 
differential  cost  sharing  for  jneferred 
and  non-preferred  drugs.  The  provisions 
in  § 447.18(a)  shall  ajiply  except  as  the 
agency  exerci.ses  the  option  under 
paragraph  (d)  of  this  section.  All  drugs 
will  he  considered  jjreferred  drugs  if  so 
identified  or  if  the  agency  does  not 
differentiate  between  preferred  and  non- 
jireferred  drugs. 

(h)  At  state  option,  co.st  .sharing  for 
drugs  may  he  estahlished  at  or  helow  the 
amounts  .shown  in  the  following  table 
(except  that  the  maximum  allowable 
co.st  sharing  shall  he  increased  each 
year,  heginning  October  1,  2011,  by  the 
percentage  increase  in  the  medic:al  care 
component  of  the  GPI-IJ  for  the  period 
of  Septemher  to  Sejjtemher  of  the 
])receding  calendar  year,  rounded  to  the 
next  higher  1-cent  increment.  Such 
increa.se  shall  not  he  a])])lied  to  any  cost 
sharing  that  is  based  on  the  amount  the 
agency  pays  for  the  service); 


Individuals 
with  family  in¬ 
come 

< 150%  FPL 

Individuals 
with  family  in¬ 
come 

>150%  FPL 

Preferred 

S4 

S4. 

Drugs. 

Non-Pre- 

8 

20%  of  cost 

ferred 

the  agency 

Drugs. 

pays. 

(c)  In  states  that  do  not  have  fee-for- 
.service  payment  rates  uj)on  which  to 
ha.se  the  jiayment,  co.st  sharing  may  not 
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oxcockI  tlie  maxinuini  amount 
ostablislnul  under  paragraph  (h)  of  this 
section  for  individuals  with  income  at 
or  helow  l.'iO  percent  of  the  FPL. 

(d)  For  individuals  otherwise  exempt 
from  cost  sharing  under  447.r)()(a),  tin; 
agency  may  im])ose  cost  sharing  for 
non-pniferred  clrngs,  not  to  exceed  the 
maximmn  amount  estahlished  in 
paragraph  (h)  of  this  section  for 
l)referr(;d  drugs. 

(e)  In  the  case  of  a  drug  that  is 
identified  l)y  the  agenc:y  as  a  non- 
])referred  drug  within  a  therai)enticallv 
(upiivalent  or  thera])eutically  similar 
class  of  drugs,  the  agency  must  have  a 
j)rocess  in  place  so  that  cost  sharing  is 
limited  to  the  amount  iinpo.sed  for  a 
])referred  drug  if  the  individual's 
j)re.scrihing  physician  determiiujs  that 
the  preferred  drug  for  treatment  of  the 
same  condition  either  would  he  less 
effective  for  the  individual  or  would 
have  adverse  effects  for  the  individual 
or  both.  In  such  cases  the  agency  mu.st 
ensure  that  reimhur.sement  to  the 
pharmacy  is  based  on  the  ai)propriate 
cost  sharing  amount. 

■  113.  Section  447. .'54  is  revised  to  read 
as  follows: 

§447.54  Cost  sharing  for  services 
furnished  in  a  hospital  emergency 
department. 

(a)  The  agency  may  im])o.se  cost 
.sharing  for  non-emergency  .services 
])rovided  in  a  hospital  ennngencv 
department  (ED).  The  provisions  in 
§447..'5()(a)  shall  apply  excej)t  as  the 
agency  exerci.ses  the  option  under 
paragra])h  (c)  of  this  section. 

(h)  At  state  o])tion.  cost  sharing  for 
non-emergency  services  j)rovided  in  an 
ED  may  he  established  at  or  hidow  the 
amoimts  shown  in  the  following  table 
(except  that  the  inaximmn  allowahle 
cost  sharing  identified  for  individuals 
with  family  income  at  or  helow  l.'iO 
])ercent  of  the  FPL  shall  he  increa.sed 
each  year,  heginning  October  1, 2()1.'5.  by 
the  percentage  increase  in  the  medical 
care  comjjonent  of  the  CPl-lI  for  the 
])eriod  of  Soptemher  to  September  of  the 
])receding  calendar  year,  rounded  to  the 
next  higher  .'5-cent  increment): 


Individuals 

Individuals 

wiith  family  in- 

with  family  in- 

come 

come 

<150%  FPL 

>150%  FPL 

Non-emer- 

$8 

No  Limit. 

gency  Use 
of  the 

Emer¬ 
gency  De¬ 
partment. 

(c)  For  individuals  otherwise  exem])t 
from  cost  sharing  under  §  447. .'50(a),  the 
ag(!ncy  may  impose  cost  sharing  for 


non-emergency  ii.se  of  the  ED,  not  to 
exceed  the  maximmn  amount 
e.stahlished  in  paragraph  (a)  of  this 
section  for  individuals  with  income  at 
or  helow  l.'iO  percent  of  the  FPL. 

(d)  In  order  for  the  agencv  to  impose 
cost  sharing  under  jiaragrajih  (a)  or  (c) 
of  this  section  for  non-emergency  use  of 
the  ED,  the  hospital  providing  the  care 
must — 

(1)  (iondiict  an  a|)propriate  medical 
screening  jnirsuant  to  §489.24  of  this 
chapter  to  determine  that  the  individual 
does  not  need  emergency  services. 

(2)  Before  providing  treatment  and 
imposing  cost  sharing  on  an  individual: 

(i)  Provide  the  individual  with  the 
name  and  location  of  an  available  and 
ac:ce.s.sihle  alternative  non-emergency 
services  provider; 

(ii)  Ensure  that  the  alternative 
provider  can  provide  services  to  the 
individual  in  a  timely  manner  with  the 
im])osition  of  a  lesser  cost  sharing 
amount  or  no  co.st  sharing  if  the 
individual  is  otherwise  exempt  from 
c.i.st  sharing;  and 

(iii)  Coordinate  .sc:hednling  and 
]n'ovide  a  referral  for  treatment  by  this 
|)rovider. 

(e)  Nothing  in  this  section  shall  he 
con.stnied  to: 

(1)  Limit  a  ho.sjiital’s  obligations  with 
respect  to  screening  and  stabilizing 
treatment  of  an  emergency  medical 
condition  under  section  18(57  of  the  Act; 
or 

(2)  Modify  any  obligations  under 
either  state  or  federal  standards  relating 
to  the  aj)plication  of  a  |)rudent- 
lay])er.son  standard  with  respect  to 
payment  or  coverage  of  emergency 
medical  services  by  any  managed  care 
organization. 

■  114.  Section  447..'5.'5  is  revised  to  read 
as  follows: 

§447.55  Premiums. 

(a)  The  agency  may  imjjose  jnemiums 
upon  individuals  who.se  income 
exceeds  l.'iO  ])ercent  of  the  FPL,  subject 
to  the  exemptions  set  forth  in 
§  447..'5(i(a)  and  the  aggregate  limitations 
set  forth  in  §  447. .'5(5(1'),  excejjt  that: 

(1)  Pregnant  women  described  in 
sni)paragraj)h  (A)  of  .section  19()2(1)(1)  of 
the  Act  who  are  receiving  medical 
a.ssi.stance  on  the  basis  of  section 
19()2(a)(l())(A)(ii)(lX)  of  the  Act,  whose 
income  exc(!eds  l.'iO  percent  of  the  FPL. 
may  he  charged  |)reinimn.s  that  do  not 
exceed  10  jiercent  of  the  amount  by 
which  their  family  income  ext:eeds  l.'iO 
percent  of  the  FPL  after  (hxhicting 
expenses  for  care  of  a  dependent  child. 

(2)  Individuals  provided  medical 
assi.stance  only  under  .section 
1902(a)(10)(Aj(ii)(XV)  or  section 
1902(a)(10)(A)(ii)(XVl)  of  the  Act  and 


the  Ticket  to  Work  and  Work  Incentives 
hn])rovement  Act  of  1999  (TWWllA), 
may  he  charged  premiums  on  a  sliding 
scale  based  on  income. 

(3)  Di.sahled  children  provided 
medical  a.ssi.stance  under  .section 
19()2(a)(l())(A)(ii)(XlX)  of  the  Act  in 
accordance  with  the  Family 
Opportunity  Act.  may  he  charged 
premiums  on  a  sliding  scale  based  on 
income.  The  aggregate  amount  of  the 
child's  ])reniinm  imposed  under  this 
paragraj)h  and  any  premium  that  the 
j)arent  is  recjuired  to  pay  for  family 
coverage  under  section  19()2(cc)(2)(A)(i) 
of  the  Act.  and  other  co.st  sharing 
charges  may  not  exceed: 

(i)  .'5  {jercent  of  the  family's  income  if 
the  family's  income  is  no  more  than  200 
])ercent  of  the  F’PL. 

(ii)  7. .'5  percent  of  the  family's  income 
if  the  family’s  income  exceeds  200 
percent  of  the  FPL  hut  does  not  exceed 
300  jjercent  of  the  FPL. 

(4)  Qualified  di.sahled  and  working 
individuals  described  in  section  19().'5(s) 
of  the  Act.  mav  he  charged  premiums  on 
a  sliding  scale  based  on  income. 
exj)res.s(!d  as  a  percentage  of  Medicare 
cost  sharing  described  at  section 
19().'5(|))(3)(A)(i)  of  the  Act. 

(.'5)  Medic:ally  needy  individuals,  as 
defined  in  §§43.'5.4  and  43(5.3  of  this 
.snhchapter.  may  he  chargiul  on  a  sliding 
,scal(!  not  to  excecul  .S2()  per  month. 

(h)  Statu  plan  spacifications.  For  each 
premimn.  enrollment  fee,  or  similar 
charge  iinpo.sed  under  jiaragraph  (a)  or 
(h)  of  this  section,  the  plan  must 
specify — 

(1 )  The  group  or  groujis  of  individuals 
that  may  he  subject  to  the  charge: 

(2)  The  amount  and  frequency  of  the 
charge; 

(3)  The  process  used  by  the  state  to 
identify  which  beneficiaries  are  subject 
to  ineiniums  and  to  ensure  individuals 
exempt  from  premiums  are  not  charged: 
and 

(4)  The  consequences  for  an 
individual  or  family  who  does  not  jiay. 

(c)  Consaqiwncas  for  non-pay mant.  (1) 
With  respect  to  premiums  iinpo.sed 
under  paragraph  (a)  (1)  of  this  .section, 
the  agency  may — 

(i)  Recpiire  a  group  or  groups  of 
individuals  to  prepay;  and 

(ii)  Terminate  an  individual  from 
medical  a.ssi.stance  on  the  basis  of 
failure  to  pay  for  (50  days  or  more. 

(2)  With  respect  to  premiums  imiiosed 
under  jiaragraphs  (a)(2)  and  (4).  the 
agency — 

(i)  May  not  require  pre|)ayinent: 

(ii)  May  terminate  an  individual  from 
medical  a.ssi.stance  on  the  basis  of 
failure  to  jiay  the  jireinimn  for  (50  days 
or  more;  and 

(iii)  Specific  to  jiremiiims  imposed 
under  paragraph  (a)(2)  of  this  section. 
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l)erinit  state  or  local  funds  available 
under  other  |)rograjns  to  be  used  for 
payment  of  a  j)renuu!n.  Such  funds 
shall  not  be  counted  as  income  to  the 
individual  with  respect  to  whom  such 
payment  is  made. 

(8)  With  res|)ect  to  premiums  imposed 
under  paragraj)h  (a)(8)  of  this  section — 

(i)  For  individuals  with  annual 
income  exceeding  2.'}()  percent  of  the 
FPL,  th(!  agency  may  reciuire  payment  of 
100  percent  of  the  j)remiums  impo.sed 
under  this  paragraph  for  a  year,  such 
that  payment  is  only  required  up  to  7.,'i 
percent  of  annual  income  for 
individuals  who.se  annual  income  does 
not  exceed  4.'i0  jiercent  of  the  FPL. 

(ii)  For  individuals  whose  annual 
adjusted  gross  income  (as  defined  in 
.section  02  of  the  Internal  Revenue  Code 
of  1080)  exceeds  .$7.'>,000.  increased  by 
inflation  (!ac:h  calendar  year  after  2000, 
the  agency  must  nujuire  payment  of  lt)0 
p(!rcent  of  the  jiremiums  for  a  vear. 
except  that  the  ageiu;y  may  choose  to 
subsidize  the  i)remium.s  using  .state 
funds  which  may  not  be  federally 
matclnul  by  Medicaid. 

(4)  With  respect  to  any  premiums 
imposed  under  this  .section,  the  agency 
may  waive  payment  of  a  premium  in 
any  ca.se  where  the  agency  determimis 
that  re(|uiring  the  payment  would  create 
an  undue  hardship  for  the  individual  or 
family. 

■  11. "i.  Section  447. .'iO  is  revi.sed  to  read 
as  follows: 

§447.56  Limitations  on  premiums  and 
cost  sharing. 

(a)  Exemptions.  (1)  The  agency  may 
not  imj)ose  ))remium.s  or  cost  sharing 
uj)on  tile  following  groups  of 
individuals: 

(i)  Children  under  18  years  of  age 
(and,  at  the  option  of  the  State, 
individuals  under  21, 20.  or  19  years  of 
age.  or  any  niasonable  category  of 
individuals  18  years  of  age  or  over  but 
under  21)  who  either  have  family 
income  at  or  below  100  percent  of  the 
FPL  or  are  described  in  section 
1902(a)(10)(A)(i)  of  the  Act. 

(ii)  (Miildren  for  whom  child  welfare 
ser\'ictis  are  made  available  under  Part 
B  of  title  IV  of  the  Act  on  the  basis  of 
lH;ing  a  child  in  foster  care  and 
individuals  with  re.s|)ect  to  whom 
adoption  or  foster  care  a.ssistance  is 
made  available  under  Part  E  of  that  title, 
without  regard  to  age. 

(iii)  Disabled  childnm.  except  as 
j)rovided  at  §447..'j.'i(a)(4)(j)remium.s). 
who  are  receiving  medical  assistance  bv 
virtue  of  the  application  of  the  Family 
Opportunity  Act  in  accordance  with 
sections  19()2(a)(l())(A)(ii)(XlX)  and 
1902(cc)  of  the  Act. 


(iv)  Pregnant  women,  excej.4  as 
provided  in  paragraph  (2)(co.st  sharing) 
and  §447..5.'>(a)(2)(preminms).  during 
the  j)regnancy  and  through  the 
postpartum  period  which  begins  on  the 
last  day  of  jnegnancy  and  (ixtends 
through  the  end  of  the  month  in  which 
the  ()()-day  period  following  termination 
of  j)regnancy  ends. 

(v)  Any  individual  who,  as  a 
condition  of  receiving  services  in  an 
institution  is  reciuired  to  spend  all  but 
a  minimal  amount  of  the  individnal’s 
income  required  for  personal  needs.  At 
state  option,  this  exenqjtion  may  he 
a])])li(!d  to  individuals  nuieiving  scn  vices 
in  a  home  and  community-ba.sed  setting 
if  they  are  required  to  contribute  to  the 
cost  of  their  care. 

(vi)  An  individual  receiving  hospice 
care,  as  defined  in  section  IttO.'ilo)  of  the 
Act. 

(vii)  An  Indian  who  is  eligible  to 
receive  or  has  recciived  an  item  or 
.service  furnished  by  an  Indian  health 
care  i)rovider  or  through  referral  under 
contract  health  services  is  exempt  from 
premiums.  Indians  who  are  currently 
receiving  or  have  (;v(ir  njceivinl  an  item 
or  service  furnished  by  an  Indian  health 
care  provid(;r  or  through  referral  under 
contract  health  services  are  exempt  from 
all  cost  sharing. 

(viii)  Individuals  who  are  receiving 
Medicaid  becan.se  of  the  state's  election 
to  extend  coverage  as  authorized  by 
§48.5.218  (Breast  and  (iervical  (dancer). 

(2)  The  agency  may  not  impo.se  cost 
sharing  for  the  following  .services: 

(i)  Emergency  services  as  defined  at 
section  1982(bj(2)  of  the  Act  and 
§488.11 4(a); 

(ii)  Family  ])lanning  services  and 
supplies  described  in  .section 
19n.5(a)(4)(C)  of  the  Act.  including 
contraceptives  and  pharmac;eutical.s  for 
which  the  State  claims  or  could  claim 
Federal  match  at  the  enhanced  rale 
under  .section  19()8(a)(.5)  of  the  Act  for 
family  planning  .services  and  supplies; 

(iii)  Preventive  .services,  at  a 
minimnm  the  .services  .sj)ecified  at 
§4.57. .520,  jjrovided  to  children  under 
18  y(!ars  of  age  rtigardless  of  family 
income,  which  reflect  the  well-haby  and 
well  child  care  and  immunizations  in 
the  Bright  Futures  guidelines  issued  bv 
the  American  Academy  of  Pculiatrics; 
and 

(iv)  Pregnancy-related  services, 
including  tho.se  defined  at 
§§440.21 0(a)(2)  and  440.2.50(i)).  and 
counseling  and  drugs  for  cessation  of 
tobacco  u.se  All  services  provided  to 
pregnant  women  will  be  considered  as 
])regnancy-related,  excej)t  those  .services 
.s|)ecirically  identified  in  the  state  plan 
as  not  being  related  to  the  pregnancy. 


(b)  Appiicabilitv.  Except  as  permitted 
under  §  447..52(c)  (targeted  cost  sharing), 
the  agency  may  not  exempt  additional 
individuals  from  co.st  sharing 
obligations  that  apply  generally  to  the 
|)oi)ulation  at  issue. 

(c)  Povmenis  to  providers.  (1)  Exce})t 
as  provided  under  paragraphs  (c)(2)  and 
(c)(8)  of  this  section,  the  agency  must 
nuluce  the  payment  it  makes  to  a 
provider  hy  the  amount  of  a 
l)eneficiary's  co.st  sharing  obligation, 
regardless  of  whether  the  provider  has 
collected  the  payment  or  waived  the 
co.st  sharing. 

(2)  For  items  and  servic:e.s  provided  to 
Indians  who  are  exem])t  from  co.st 
sharing  under  ])aragraph  (a)(l)(vii)  of 
this  section,  the  agency  may  not  reduce 
the  payment  it  makes  to  a  provider, 
including  an  Indian  health  care 
provider,  hy  the  amount  of  cost  sharing 
that  would  otherwise  he  due  from  the 
Indian. 

(8)  For  those  providers  that  the  agency 
reimburses  under  Medicare  reasonable 
co.st  reimbursement  ])rincij)le.s,  in 
accordance  with  snbpart  B  of  this  j)art, 
an  agency  may  increase  its  payment  to 
offset  uncollected  deduct ible, 
coinsurance,  copayment,  or  similar 
charges  that  are  bad  debts  of  providers. 

(d)  Povments  to  iiianoged  corn 
organizations.  If  the  agency  contracts 
with  a  managed  care  organization,  the 
agenc:y  must  calculate  its  |)ayments  to 
the  organization  to  include  co.st  sharing 
(istablished  under  the  state  plan,  for 
heneficiaries  not  exempt  from  co.st 
sharing  under  paragrajih  (a)  of  this 
.section,  regardle.ss  of  whether  the 
organization  imjjoses  the  co.st  sharing 
on  its  recipient  members  or  the  cost 
sharing  is  collected. 

(e)  Payments  to  states.  No  FFF  in  the 
state’s  expenditures  for  services  is 
available  for — 

(1)  Any  premiums  or  co.st  sharing 
amounts  that  recipients  should  have 
paid  under  §§447.52  through  447.55 
(except  for  amounts  that  the  agency 
pays  as  bad  debts  of  providers  under 
|)aragraph  (a)(8)  of  this  section;  and 

(2)  Any  amounts  paid  hy  the  agency 
on  behalf  of  ineligihle  individuals, 
whether  or  ncjt  the  individual  had  ])aid 
any  recpiired  premium,  exce])t  for 
amounts  for  ])remium  assistance  to 
obtain  coverage  for  eligible  individuals 
through  family  coverage  that  mav 
include  ineligihle  individuals  when 
authorized  in  the  a])]n'oved  state  ])lan. 

(f)  Aggregate  limits.  (1)  Subject  to 
paragra])h  (f)(2)  of  this  .section,  any 
Medicaid  ])reminm.s  and  co.st  sharing 
incurred  by  all  individuals  in  the 
Medicaid  household  may  not  exceed  an 
aggregate  limit  of  5  percent  of  the 
family’s  income  applied  on  either  a 
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{]uartei'ly  or  monthly  basis,  as  specified 
by  the  ag(;ncy. 

(2)  The  aggregate  limit  in  paragraph 
(nil)  of  this  section  shall  ap])ly  when 
premimns  and  cost  sharing  are  imposed 
on  any  of  the  following  individuals: 

(i)  Individuals  who  are  subject  to 
targeted  co.st  sharing  under  ^ 447..')2(c); 

(ii)  Individuals  who  are  subject  to 
enforceable  cost  sharing  under 
t^447.rj2(d): 

(iii)  Individuals  who  are  subject  to 
premiums  under  <^447..'5.'j(a)(l):  and 

(iv)  Individuals  exem])t  from 
premiums  and  cost  sharing  under 
])aragrai)h  (a)  of  this  section  who  an; 
subject  to  cost  sharing  for  non-preferred 
drugs  under  §447.53  or  non-emergencv 
.s(!rvices  furnished  in  an  emergency 
department  under  §447.54. 

(3)  If  the  state  ado])ts  premiums  or 
cost  sharing  rules  that  could  place 
Inmeficiaries  at  risk  of  reaching  the 
aggregate  family  limit,  the  state  plan 
must  indicate  a  jjrocess  to  track  each 
family’s  incurred  premiums  and  cost 
sharing  through  an  automated 
mechanism  that  does  not  rely  solely  on 
heneficiarv  documentation. 

(4)  The  ag{;ncy  must  notifv 
Ixmeficiaries  and  |)roviders  when  a 
beneficiary  has  incurnHl  out-of-pocket 
expen.ses  np  to  the  aggregate  family 
limit  and  individual  family  members  are 
no  longer  subject  to  cost  sharing  for  the 
remainder  of  the  family’s  current 
monthly  or  (piarterly  caj)  ])eriod. 

(5)  The  agency  must  have  a  process  in 
place  for  beneficiaries  to  recpiest  a 
rea.sses.sment  of  their  family  aggregate 
limit  if  they  have  a  change  in 
circumstances  or  if  they  are  being 
terminated  for  failure  to  j)ay  a  ])remium. 

(0)  Nothing  in  this  paragraph  shall 
Ijreclude  the  agency  from  establishing 
additional  aggregate  limits,  including 
hut  not  limited  to  a  monthly  limit  on 
cost  sharing  charges  for  a  jjarticidar 
.service. 

■  1  l(i.  Sef:tion  447.57  is  revi.sed  to  read 
as  follows; 

§  447.57  Beneficiary  and  public  notice 
requirements. 

(a)  The  agency  must  make  available  a 
|)nl)lic  schedule  describing  current 
premiums  and  cost  sharing 
reriuirements  containing  the  following 
information: 

(1)  The  group  or  groups  of  individuals 
who  are  subject  to  ]n’emiums  and/or 
cost  sharing  and  the  current  amounts: 

(2)  Mechanisms  for  making  payments 
for  required  premiums  and  cost  sharing 
charges: 

(3)  The  consetpiences  for  an  a])j)licant 
or  recipient  who  does  not  jiay  a 
Ijremium  or  cost  sharing  charge; 


(4)  A  list  of  hospitals  charging  cost 
sharing  for  non-emergency  use  of  the 
emergency  department;  and 

(5)  A  list  of  preferred  drugs  or  a 
mechanism  to  acce.ss  such  a  li.st, 
inc:lnding  the  agency  Web  site. 

(h)  The  agency  must  make  the  public 
schedule  available  to  the  following  in  a 
manner  that  ensures  that  affected 
apj)licants.  beneficiaries,  and  providers 
are  likely  to  have  access  to  the  notice; 

(1)  Beneficiaries,  at  the  time  of  their 
enrollment  and  reenrollment  after  a 
redetermination  of  eligibility,  and  when 
premiums,  cost  sharing  charges,  or 
aggregate  limits  are  revi.sed,  notice  to 
beneficiaries  must  he  in  accordance 
with  §435.905(1)); 

(2)  A])])licant.s,  at  the  time  of 
application; 

(3)  All  participating  providers;  and 

(4)  The  general  public. 

(c)  Prior  to  submitting  to  the  Centers 
for  Medicare  &  Medicaid  Services  for 
aj)j)roval  a  state  j)lan  amendment  (SPA) 
to  establish  or  substantially  modifv 
existing  ))remium.s  or  co.st  .sharing,  or 
change  the  consecjuences  for  non¬ 
payment,  the  agency  must  provide  the 
public  with  advance  notice  of  the  SPA, 
specifving  the  amount  of  premiums  or 
co.st  sharing  and  who  is  subject  to  the 
charges.  The  agency  must  i)rovide  a 
reasonable  o])portnnity  to  comment  on 
such  SPAs.  The  agency  must  submit 
documentation  with  the  SPA  to 
demon.strate  that  the.se  recpiirements 
were  met. 

§447.58  [Removed  and  Reserved] 

■  1 17.  Sc!ction  447.58  is  removed  and 
reserved. 

§447.59  [Removed  and  Reserved] 

■  118.  Section  447.59  is  removed  and 
reserved. 

§  447.60  [Removed  and  Reserved] 

■  119.  Section  447. 80  is  removed  and 
reserved. 

§447.62  [Removed  and  Reserved] 

■  120.  Section  447.02  is  removed  and 
reserved. 

§447.64  [Removed  and  Reserved] 


“Coordinated  content,”  “Exchange 
a|)j)eal.s  entity,”  and  “Premium  Lock 
()nt”  in  alphabetical  order. 

The  additions  and  revisions  read  as 
follows: 

§  457.1 0  Definitions  and  use  of  terms. 

***** 

(JonihiiK^d  (eligibility  notice;  means  an 
eligibility  notice  that  informs  an 
individual,  or  multiple  family  memhers 
of  a  hon.sehold  when  feasible,  of 
eligibility  for  each  of  the  insurance 
affordability  j)rogram.s  and  enrollment 
in  a  qualified  health  plan  through  the 
Exchange,  for  which  a  determination  or 
denial  was  made.  A  combined  eligibility 
notice  shall  he  issued  by  the  la.st  agency 
to  make  a  determination  of  eligibility, 
regardless  of  which  entity  received  the 
application.  A  combined  notice  must 
meet  the  requirements  of  §  457.340(e)  of 
this  part  and  contain  the  content 
described  in  §  457.340(e)(1)  of  this  part. 
excei)t  that  information  described  in 
§457.340(e)(l)(i)(C)  mu.st  he  included  in 
a  combined  notice  i.ssued  by  another 
insurance  affordability  program  only  if 
known  to  that  i)rogram. 

Cooidinotcd  conteent  means 
information  included  in  an  eligibility 
notice  regarding  the  transfer  of  the 
individual’s  or  households’  electronic 
account  to  another  insurance 
affordability  program  for  a 
determination  of  eligibility. 
***** 

EUectvonk:  nccount  means  an 
electronic  file  that  includes  all 
information  collected  and  generated  by 
the  State  regarding  each  individual’s 
(TUP  eligibility  and  enrollment, 
inchuling  all  documentation  required 
under  §457.380  of  this  part  and 
including  any  information  collected  or 
generated  as  part  of  a  review  conducted 
in  accordance  with  subpart  K  of  this 
part. 

***** 

Exchange  appeals  entity  has  the 
meaning  given  to  the  term  “a])peals 
entity,”  as  defined  in  45  ("FR  155.500. 
***** 

Pneniinm  Lock-Ont  is  defined  as  a 
State-s])ecified  period  of  time  not  to 
exceed  90  days  that  a  (TUP  eligible 
child  who  has  an  nn])aid  ])remium  or 
enrollment  fee  (as  a))j)licahle)  will  not 
he  permitted  to  reenroll  for  coverage  in 
(311P.  Premium  lock-out  periods  are  not 
a])])licahle  to  children  who  have  paid 
outstanding  ])remiums  or  enrollment 
fees. 

***** 

■  124.  Section  457.50  is  revised  to  read 
as  follows: 


■  121.  Section  447.04  is  removed  and 
reserved. 

PART  457— ALLOTMENTS  AND 
GRANTS  TO  STATES 

■  122.  The  authority  citation  for  part 
457  continues  to  read  as  follows: 

Authority:  Section  1102  of  llio  .Social 
.Security  Act  (42  H.S.C.  i:i02). 

■  1 23.  .Section  457.1 0  is  amended  by — 

■  A.  Revising  the  definition  of 
“electronic  account.” 

■  B.  Adding  the  definitions  of 
“Combined  eligibility  notice.” 
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§457.50  State  plan. 

The  State  plan  is  a  eoinprehensive 
vStatenient,  suhinitted  using  an 
automated  i)roee.ss  by  the  .State  to  (’.M.S. 

(a)  .States  with  approved  ])aper  .State 
plans  shall  suhinit  conversion  plans  to 
(;oin])ly  with  the  ixupured  automated 
format,  with  full  (:om])lian(:e  not  later 
than  1  year  following  the  availability  of 
the  automated  template. 

(h)  Thereaft(!r.  approvcul  })aper  State 
plans  or  plan  amendments  shall  he  valid 
only  temj)orarily  to  the  extent 
sjjecifically  authorized  and  incorj)orated 
by  reference  under  the  apjiroved 
automated  .State  plan. 

■  12.').  .Section  4.')7.()()  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§457.60  Amendments. 

A  .State  may  seek  to  amend  its 
approved  .State  plan  in  whole  or  in  ])art 
at  any  time  through  the  automated 
suhmi.ssion  of  an  amendment  to  CM.S. 
***** 

■  12().  .Section  4.')7.no  is  amended  by 
revising  jiaragraph  (a)  to  read  as  follows: 

§457.110  Enrollment  assistance  and 
information  requirements. 

(a)  Information  disclosinv.  'I'Ik;  .State 
mu.st  make  accurate,  easily  understood, 
information  available  to  families  of 
j)otential  applicants.  ap|)licants  and 
enrollees,  and  provide  a.ssistance  to 
the.se  families  in  making  informed 
decisions  about  their  health  ])lans, 
j)rofessionals.  and  facilities.  This 
information  shall  he  j)rovided  in  j)lain 
language  and  is  accessible  to 
individuals  with  disabilities  and 
persons  who  are  limited  English 
proficient,  consi.stent  with  §  48.').9().'){h) 
of  this  ])art. 

(1)  The  .State  may  provide  notices  to 
applicants  and  beneficiaries  in 
electronic  format,  provided  that  the 
.State  establish  safeguards  in  accordance 
with  §48.'). 91 8  of  this  chaj)ter. 

(2)  1  Reserved] 

***** 

■  127.  .Section  §4.')7.81()  is  amended  hv 
revising  paragra])h  (h)(2)(i)  to  read  as 
follows: 

§457.310  Targeted  low-income  child. 

***** 

(h)  *  *  * 

(2)  *  *  * 

(i)  Found  eligible  or  j)otentially 
eligible  for  Medicaid  under  policies  of 
the  .State  j)lan  (determined  through 
either  the  Medicaid  application  j)roce.ss 
or  the  screening  process  de.scrihed  at 
§457.850  of  this  part),  exce])t  for 
eligibility  under  §485.214  of  this 


cha])ter  (related  to  coverage  for  family 
planning  services). 


■  A.  R(!puhlishing  paragra]))!  (h) 
introductory  text. 

■  11.  R(!vising  paragraph  (h)(()). 

■  (].  Redesignating  |)aragraphs  (c).  (d). 
and  (e)  as  paragraphs  (d),  (e).  and  (Q, 
respectively. 

■  D.  Adding  paragra])h  (c). 

■  E.  Revising  newly  redesignated 
paragraph  (d). 

The  addition  and  revisions  read  as 
follows: 

§457.320  Other  eligibility  standards. 

***** 

(h)  Prohibiiad  oligibilitv  standards.  In 
establishing  eligibility  standards  and 
methodologies,  a  .State  may  not — 
***** 

(0)  Exclude  individuals  based  on 
{:itizenshi])  or  nationality,  to  the  extent 
that  the  children  are  lj..S.  citizens  or 
IJ..S.  nationals,  or  (|ualified  non-citizens 
as  defined  in  §485.4  of  this  cha])ter, 
(excej)t  to  the  extent  that  8  II..S.C. 
.sections  Kill,  K)18,and  1(141  ])recludes 
them  from  rec:eiving  luuleral  means- 
tested  ])ul)lic  lamefits),  as  verified  in 
accordance  with  §457.880  of  this  ])art. 
***** 

(c)  Option  to  Oovar  Non-citi/jm 
Cbildran  and/or  Pragnant  Woman.  The 
.State  may  cover  non-citizen  children  or 
l)regnant  women  who  are  lawfully 
j)resent  in  the  United  .States,  as  defined 
in  §485.4  of  this  chapter,  hut  whose 
CHIP  eligibility  would  otherwise  he 
prohibited  under  §457.82()(h)(())  of  this 
part,  and  otherwi.se  meet  the  (digibilitv 
re(]uirements  for  the  CHIP  ])rogram 
under  this  ])art  or  .section  2112  of  the 
Act,  j)rovided  that  the  State  has  elec;ted 
to  jirovide  Medicaid  to  the  same 
])opulation. 

(d)  Citizenship  and  immigration 
status.  All  individuals,  themselves  or  an 
adult  member  of  the  individual's  family 
or  houselu)ld,  an  authorized 
representative,  or  if  the  individual  is  a 
minor  or  inca])acitated,  someone  acting 
res|)onsil)ly  for  the  individual,  ])rovided 
that  such  individual  attests  to  having 
reasonable  basis  to  make  a  declaration 
of  such  status,  .scieking  coverage  under  a 
.sej)arate  child  health  ])lan,  must  declare 
to  he  a  citizen  or  national  of  the  United 
.States  or  a  non-citizen  in  a  satisfactory 
immigration  .status. 
***** 

■  129.  .Section  457.840  is  amended  by 
nn'ising  paragraphs  (a)  and  (e)  to  read  as 
follows: 


§457.340  Application  for  and  enrollment  in 
CHIP. 

(a)  Application  and  renewal 
assistance,  availability  of  ])rogram 
information,  and  Internet  Web  site;.  The 
terms  of  §485.905,  §485.900, 

§  485.907(h).  §485.908,  485.909,  and 
§485.1200(1)  of  this  cha))ter  apply 
(uluallv  to  the  .State  in  administering  a 
se])arate  CHIP. 

***** 

(e)  Notice  of  eligihilitv  determinations. 
The  .State  must  provide  each  a])])licant 
or  enrol  lee  with  timely  and  adeejuate 
written  notice  of  any  decision  affecting 
their  eligibility,  including  denial  or 
termination,  or  suspension  of  eligibility, 
c:onsistent  with  §457.815.  457.848,  and 
457.850  of  this  ])art.  The  notice  must  he 
written  in  plain  language:  and 
acce.ssihle  to  persons  who  are  limited 
English  ])roficient  and  individuals  with 
disabilities,  consistent  with  § 485.905(h) 
of  this  chapter  and  §457.110  of  this 
|)art. 

(1)  Content  of  eligihilitv  notice. 

(i)  Notice  of  approved  eligibility.  Any 
notice  of  an  approval  of  C.HIP  eligibility 
must  include,  hut  is  not  limited  to  the 
following  information — 

(A)  The  basis  and  effective  date  of 
eligibility; 

(13)  Tlu!  circumstances  under  which 
the  individual  must  re])ort,  and 
procedures  for  reporting,  any  changes 
that  may  affect  the  individual’s 
eligibility; 

(C)  Information  on  benefits  and 
.services  and  if  a])j)licahle,  information 
relating  to  any  jiremiums,  enrollment 
fees,  and  cost  sliaring  reepured,  and 
information  on  the  enrollee's  right  and 
resjjonsihilities,  including  the 
o])])ortunity  for  review  of  matters 
described  in  §457.1180  of  this  part. 

(ii)  Notice  of  adverse  action  including 

denial,  termination  or  suspension  of 
eligihilitv.  Any  notice  of  denial, 
termination,  or  suspension  of  CHIP 
eligibility  must  contain - 

(A)  The  basis  su])porting  the  action 
and  the  effective  date, 

(13)  Information  on  the  individual’s 
right  to  a  niview  proc:ess,  in  accordance 
with  §457.1180  of  this  part; 

(iii)  In  the  case  of  a  sus])ension  or 
termination  of  eligibility,  the  .State;  must 
provide  sufficient  notice  to  enable  the 
child’s  parent  or  other  caretaker  to  take 
any  a])propriate  actions  that  mav  he 
reciuired  to  allow  coverage  to  continue 
without  interruj)tion. 
***** 

■  1 80.  .Section  457.842  is  added  to  read 
as  follows: 


■  1 28.  .S(;ction  457.820  is  amended  by- 
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§457.342  Continuous  eligibility  for 
children. 

(a)  A  State  may  jirovide  continuous 
eligil)ility  for  children  under  (iHIP 
consistent  with  ^43!}. 928. 

(h)  Besides  as  provided  in 
§  43.'5.‘)2(i(d)  of  tliis  chapter,  c;ontinnous 
eligibility  may  also  he  terminated  for 
failure  to  j)ay  re(]uired  premiums  or 
enrollment  fees  as  provided  for  in  the 
CHIP  State  plan. 

■  131.  Section  457.348  is  amended  hv — 

A.  Redesignating  paragraphs  (a) 
through  (d)  as  paragrajdis  (h)  through 
(e),  respectively. 

B.  Adding  new  paragraph  (a). 

C.  Revising  newly  redesignated 
paragrajjhs  (1)).  (c)  and  (d). 

The  revisions  and  additions  read  as 
follows: 

§457.348  Determinations  of  Children’s 
Health  Insurance  Program  eligibility  by 
other  insurance  affordability  programs. 

(a)  Definitions. 

Combined  eligibilitv  notice  has  the 
meaning  as  provided  in  §457.10  of  this 
part. 

Coordinated  content  has  the  meaning 
as  providcid  in  §457.10  of  this  part. 

(h)  Agreements  with  other  insurance 
affordability  programs.  The  State  must 
enter  into  and.  upon  request,  provide  to 
the  Secretary  one  or  more  agreements 
with  the  Exchange  and  the  agencies 
administering  other  insurance 
affordability  programs  as  are  necessary 
to  fulfill  the  reciuirements  of  this 
section,  including  a  clear  delineation  of 
the  res])onsil)ilities  of  each  j)rogram  to — 

(1)  Minimize  burden  on  individuals 
.seeking  to  obtain  or  renew  eligibilitv  or 
to  aj)peal  a  determination  of  eligibility 
with  resjject  to  one  or  more  insurance 
affordabilitv  ]3rogram; 

(2)  Ensure  compliance  with  paragra])h 
(c)  of  this  section.  §457.350  of  this  part, 
and  if  ajjplicahle,  paragraph  (d)  of  tliis 
.section; 

(3)  Ensure  jirompt  determination  of 
eligibility  and  enrollment  in  the 
ajipropriate  jirogram  without  undue 
delay,  consi.stent  with  the  timeliness 
standards  established  under 

§457. 340(d)  of  this  jiart,  ha.sed  on  the 
date  the  application  is  submitted  to  any 
insurance  affordability  jirogram,  and 

(i)  Provide  fora  c:oml)ined  notice  to 
individuals,  as  well  as  multijile 
members  of  the  same  households 
ajijilying  on  the  same  ajijilicalion  to  the 
maximum  extent  feasible  and  as 
exjiressly  required  in  this  .section,  for  all 
insurance  affordability  jirograms. 

(ii)  To  the  extent  to  which  a  combined 
eligibility  notice  is  not  feasible  for  all 
members  of  the  same  household, 
ajijilying  on  the  same  ajijilication, 
coordinated  content  mu.st  he  jirovided 


for  those  household  members  who.se 
eligibility  status  is  not  yet  determined. 

(c)  Provision  of  CHIP  for  individuals 
found  eligible  for  CHIP  bv  another 
insurance  affordabilitv  program.  If  a 
State  accejits  final  determinations  of 
(iHlP  eligibility  maile  by  another 
insurance  affordability  jirogram,  for 
each  individual  determined  so  eligible 
by  the  other  iusnrauce  affordability 
jirogram  (iucluding  as  a  result  of  a 
decision  made  by  the  Exchange  ajijieals 
entity  authorized  by  the  State;  to 
adjudicate  reviews  of  CHIP  eligibility 
determinations),  the  State  must — 

(1)  Establish  jirocedures  to  receive, 
via  secure  electronic  interface,  the 
electronic  account  containing  the 
determination  of  CHIP  eligibilitv; 

(2)  Coiujily  with  the  provisions  of 
§457.340  of  this  jiart  to  the  same  extent 
as  if  the  ajijilication  had  been  snlimitted 
to  the  State. 

(3)  Include  in  the  agreement  into 
which  the  State  has  entered  under 
jiaragrajih  (h)  of  this  .section  that  the 
Exchange  or  other  insurance 
affordability  jirogram  will  jirovide 
comliined  eligibility  notice  of  final 
eligibility  determinations  made  by  it; 
and 

(4)  Maintain  jirojier  oversight  of  the 
eligibility  determinations  made  by  the 
other  jirogram. 

(d)  Transfer  from  other  insurance 
affordabilitv  progimns  to  CHIP,  f’or 
individuals  for  whom  another  insurance 
affordability  jirogram  has  not  made  a 
determination  of  (3I1P  eligibility,  lint 
who  have  been  screened  as  jiotentially 
CHIP  eligible  by  such  jirogram 
(including  as  a  result  of  a  decision  made 
by  the  Exchange  ajijieals  entity),  the 
State  must — 

(1)  Accejit,  via  sec:ure  electronic 
interface,  the  electronic  account  for  the 
individual  and  notify  such  jirogram  of 
the  receijit  of  the  electronic  account. 

(2)  Not  r(;(juest  information  or 
documentation  from  the  individual 
already  jirovided  to  the  other  insurance 
affordability  jirogram  and  included  in 
the  individiial’s  electronic  account  or 
other  transmission  from  the  other 
jirogram  or  ajijieals  entity; 

(3)  Pronijitly  and  without  undue 
delav,  consistent  with  the  timeliness 
standards  established  under 

§  457.340(d)  of  this  jiart,  determine  the 
CHIP  eligibilitv  of  the  individual,  in 
accordance  with  §457.340  of  this  jiart, 
without  requiring  snlimission  of  another 
ajijilication; 

(i)  Effective  January  1, 2015,  for 
individuals  determined  eligible  for 
CHIP,  jirovide  combined  eligibility 
notice,  including  of  a  denial  or 
termination  of  eligibility  for  other 


insurance  affordability  jirograms,  as 
ajijilicahle. 

(ii)  For  individuals  determined  not 
eligible  for  CHIP,  coinjily  with 
§457.350(i)  of  this  section. 

(4)  Accejit  any  finding  relating  to  a 
criterion  of  eligibility  made  by  such 
jirogram  or  ajijieals  entitv.  without 
further  verification,  if  such  finding  was 
made  in  accordance  with  jiolicies  and 
jiroc(;dures  which  are  the  same  as  those 
ajijilieil  by  the  State  in  accordance  with 
§457.380  of  this  jiart  or  ajijiroved  by  it 
in  the  agreement  de.scrih(;d  in  jiaragrajih 
(a)  of  this  section; 

(5)  Notify  such  jirogram  of  the  final 
tletermination  of  the  individual’s 
eligibility  or  ineligibility  for  CHIP. 
***** 

132.  Section  457.350  is  amended  by 
revising  jiaragrajih  (h)  introductory  text 
and  paragrajihs  (f),  (g),  (h),  (i).  and  (j)  to 
read  as  follows: 

§457.350  Eligibility  screening  and 
enrollment  in  other  insurance  affordability 
programs. 

***** 

(h)  A  State  must,  jiroinjitly  and 
without  undue  delay,  consi.stent  with 
the  timeliness  standards  e.stahbshed 
under  §  457.340(d)  of  this  sulijiart, 
identify  jiotential  eligibility  for  other 
insurance  affordability  jirograms  of  any 
ajijilicant,  enrollee,  or  other  individual 
who  submits  an  ajijilication  or  renewal 
form  to  the  State  which  includes 
sufficient  information  to  determine 
(311P  eligibility,  or  whose  eligibilitv  is 
being  renewed  under  a  change  in 
circumstance  in  accordance  with 
§457.343  of  this  sulijiart  or  who  is 
determined  not  eligible  for  CHIP 
jiursuant  to  a  review  conducted  in 
accordance  with  sulijiart  K  of  this  jiart, 
as  follows: 

***** 

(f)  Applicants  foand  potentially 
eligible  for  Medicaid  based  on  modified 
adjusted  gross  income.  For  individuals 
identified  in  jiaragrajih  (h)(1),  the  State 
must — 

(1)  Proiujitly  and  without  undue 
delay,  consi.stent  with  the  timeline.ss 
.standards  estahb.shed  under 

§  457.340(d)  of  this  jiart,  transfer  the 
individual’s  electronic  account  to  the 
Medicaid  agency  via  a  .secure  electronic 
interface; 

(2)  Include  in  any  agreement  into 
which  the  agency  enters  in  accordance 
with  jiaragrajih  §  457.348(a)  of  this 
.section,  that,  effective  January  1, 2015, 
such  other  jirogram  will  issue  a 
combined  eligibility  notice,  including 
the  State’s  denial  of  (3  IIP  eligibility; 

(3)  Excejit  as  jirovided  in  §457.355  of 
this  sulijiart,  find  the  individual  at 
ajijilication  ineligible,  jirovisionally 
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inoligiblo,  or  suspend  the  individual's 
ap])li(;ation  for  ('.HIP  unless  and  until 
the  Medicaid  ap])lication  for  the 
individual  is  denied:  and 

(4)  Determine  or  redetermine 
eligibility  for  (iHlP,  consistent  with  the 
timeliness  standards  established  imiler 
§  4.‘j7.34()(d)  of  this  part,  if — 

(i)  The  State  is  notified,  in  accordance 
with  §  43.1.1 20()(d)(.'j)  of  this  chapter 
that  the  apj)licant  has  been  found 
ineligible  for  Medicaid:  or 

(ii)  The  State  is  notified  j)rior  to  the 
final  Medicaid  eligibility  determination 
that  the  ap])licant's  circumstances  have 
changed  and  another  screening  shows 
that  the  applicant  is  no  longer 
potentially  eligible  for  Medicaid. 

(g)  Informed  opplication  decisions.  To 
enable  a  family  to  make  an  informed 
decision  about  a))])lying  or  completing 
the  application  proce.ss  for  Medicaid,  or 
other  insurance  affortlahility  programs, 
a  State  must  provide  the  child’s  family 
with  information,  in  writing,  about — 

(1)  The  .State’s  Medicaid  program  and 
other  insurance  affordability  programs, 
including  the  Inaiefits  covered,  and 
re.strictions  on  cost  sharing:  and 

(2)  Eligibility  rules  that  prohibit 
children  who  have  Imumi  .screened 
eligible  for  Medicaid  from  being 
enrolled  in  a  separate  child  health 
program,  other  than  provisional 
temporary  enrollment  while  a  final 
Medicaid  eligibility  determination  is 
h(;ing  made. 

(3)  The  State  will  determine  the 
written  format  and  timing  of  the 
information  regarding  Medicaid,  or 
other  insuranc:e  affordability  jnogram. 
eligibility,  benefits,  and  the  a|)plication 
processes  required  under  this  paragraph 
(g)  of  this  section. 

(h)  Waiting  lists,  enrollment  caps  and 
closed  enrollment.  The  State  must 
establish  ])rocedures  to  ensure  that — 

(1)  The  j)rocedures  develo])ed  in 
accordance  with  this  section  have;  been 
followed  for  each  child  applving  for  a 
separat(!  child  health  program  before 
])lacing  the  child  on  a  waiting  list  or 
otherwise  deferring  action  on  the  child’s 
application  for  the  .separate  child  health 
program:  and 

(2)  F'amilies  are  informed  that  a  child 
may  he  eligible  for  Medicaid,  or  other 
insurance  affordability  programs,  if 
circumstances  change  while  the  child  is 
on  a  waiting  list  for  .se])arate  child 
health  program. 

(i)  Applicants  foand  potentially 
eligible  for  other  insurance  affordahiiitv 
programs.  For  individuals  identified  in 
paragraph  (h)(3)  of  this  section, 
including  during  a  period  of 
uninsurance  imjjosed  by  the  State  under 
§457.805  of  this  part,  the  State  must — 


(1)  Promptly  and  without  undue 
delay,  consistent  with  the  timeliness 
standards  e.stahlislKul  under 
§457.34()(d)  of  this  part,  transfer  the 
electronic  account  to  the  applicable 
program  via  a  secure  electronic 
interfaces. 

(2)  Include  in  any  agreement  into 
which  the  agency  enters  in  accordance 
with  paragraj)!!  §457.34H(a)  of  this 
section,  that,  effective  )anuarv  1, 2015, 
such  other  program  will  i.ssne  a 
combined  eligihilitv  notice,  including 
the  .State’s  denial  of  CHIP  eligibility. 

(3)  In  the  case  of  individuals  subject 
to  a  period  of  nninsurance  under  this 
l)art.  the  .State  must  Jiotifv  such  })rogram 
of  the  date  on  which  such  period  ends 
and  the  individual  is  eligible  to  enroll 
in  CHIP. 

(i)  Prior  to  laniiarv  1, 2015 — 

(A)  Include  coordinated  content,  as 
defined  in  §457.104  of  the  ])art.  in  the 
notice  of  (il  llP  denial  or  termination, 
providetl  to  the  individual  in 
accorclance  with  §457.340  of  this  jjart. 
relating  to  the  transfer  of  the 
individual’s  account:  or 

(If)  Include  in  the  agreement  into 
which  the  agency  enters  in  accordance 
with  457.348(a)  of  this  siiction,  that  such 
other  program  will  issue  a  comhimul 
(digihility  notice,  including  the  .State’s 
denial  of  CHIP  eligihilitv. 

(ii)  |Res(!rved| 

(j)  Applicants  potentiaiiv  eligible  for 
Medicaid  on  a  basis  other  than  modified 
adjusted  gross  income.  For  individuals 
identified  in  jjaragraph  (h)(2)  of  this 
.section,  the  .State  must — 

(1)  Prom])tly  and  without  undue 
delay,  consistent  with  the  timelimjss 
standards  e.stahlished  under 

§  457.340(d)  of  this  section,  transfer  the 
electronic  account  to  the  Medicaid 
agency  via  a  secure  electronic  interface: 

(2)  (Complete  the  determination  of 
eligibility  for  ("HIP  in  accordance  with 
§457.340  of  this  ])art: 

(3)  Include  in  any  agreement  into 
which  the  agemey  enters  in  accordance 
with  paragraph  §  457.348(a)  of  this 
secition,  that,  effective  januarv  1. 2015, 
such  other  ])rogram  will  i.ssne  a 
combined  eligibility  notice,  including 
the  State’s  denial  of  (341P  eligibility. 

(i)  Prior  to  )anuarv  1, 2015 — 

(A)  Include  coordinated  content,  as 
defined  in  §457.104  of  the  part,  in  the 
notice  of  (IHIP  dcmial  or  termination. 
])rovided  to  the  individual  in 
accordance  with  §  457.340  of  this  part, 
relating  to  the  transfer  of  the 
individual’s  account:  or 

(B)  Include  in  the  agreement  into 
which  the  agency  enters  in  accordance 
with  457.348(a)  of  this  section,  that  such 
other  j)rogram  will  issue  a  comhined 


eligihilitv  notice,  including  the  .State’s 
denial  of  Cl  IIP  eligibility. 

(ii)  I  Reserved  I 

(4)  Dis-enroll  the  enrollee  from  CHIP 
if  the  .State  is  notified  in  accordance 
with  §435.1 200(d)(5)  of  this  chapter 
that  the  ap])licant  has  been  (hitermined 
eligible  for  Medicaid. 
***** 

■  133.  .Section  457.351  is  added  to  read 
as  follows: 

§457.351  Coordination  involving  appeals 
entities  for  different  insurance  affordability 
programs. 

The  .State  mu.st — 

(a)  Establish  a  secure  electronic 
interface  the  through  which — 

(1)  The  Exchange  can  notify  the  .State 
that  an  apjieal  of  eligibility  for 
enrollment  in  a  QHP  through  the 
Exchange,  advance  ])ayments  of  the 
premium  tax  cnulit,  or  cost-sharing 
nuliictions,  has  been  filed:  and 

(2)  An  individual’s  electronic 
account,  including  any  information 
])rovided  by  the  individual  as  part  of 
review  under  subjiart  K  of  this  part  or 
an  ap])eal  to  the  Exchange  ai)peals 
entity,  can  he  transferred  from  one 
program  or  ajjpeals  entity  or  review 
bodv  to  the  other. 

(b)  In  conducting  review  in 
accordance;  with  snbpart  K  of  this  ])art, 
not  reepiest  information  or 
documentation  from  the  individual 
included  in  the  individual’s  electronic 
account  or  jjrovided  to  the  Exchange  or 
Exchange  appeals  entity. 

(c) (1)  In  the  case  of  individuals 
described  in  paragraj)h  (c)(2)  of  this 
.section,  transmit  to  the  Exchange, 
through  the  electronic  interface 
established  under  paragraph  (a)  of  this 
.section,  a  review  decision  i.s.su(;d  per 
subpart  K  of  this  part: 

(2)  Individuals  de.scribed  in  this 
j)aragraph  include  individuals 
determined  ineligible  for  ("HIP. 

(i)  By  the  Exchange  or 

(ii)  By  the  State  and  transferred  to  the 
Exchange  in  accordance  with 
§457.35()(i)  of  this  ])art. 

■  134.  .Section  457.355  is  revi.sed  to  read 
as  follows: 

§  457.355  Presumptive  eligibility  for 
children. 

The  .State  may  pay  costs  of  coverage 
under  a  .separate  child  health  program 
during  a  jjresumptive  eligibility  period, 
determin(;d  in  the  same  mann(;r  as 
Medicaid  ])resumj)tive  eligibility  at 
§435.1102  of  this  cha))ter,  for  children 
applying  for  coverage  under  the  se])arati 
cliild  health  j)rogram. 

■  135.  .Section  457.360  is  added  to  read 
as  follows: 
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§457.360  Deemed  newborn  children. 

(a)  lidsis.  This  section  iinplenients 
.section  2112(e)  of  the  Act. 

(h)  EIi^il)ility.  (1)  'fhe  agency  must 
provide  (’.HIP  to  children  from  hirth 
until  the  child’s  first  hirthdav  without 
a])plication  if — 

(i)  The  child’s  mother  was  eligible  for 
and  received  covenul  services  for  the 
date  of  the  child’s  hirth  under  the 
State’s  sejrarate  (illlP  State  plan  as  a 
targeted  low-income  pregnant  woman  in 
accordance  with  section  2112  of  the  Act, 
r)r  at  State  ojrtion  as  a  targeted  low- 
income  child;  and 

(ii)  'I’lie  child  is  not  eligible  for 
Medicaid  under  §43.'). 11 7  of  this 
cha])ter. 

(2)  The  child  is  deemed  to  have 
ajjplied  and  been  determined  eligible 
under  the  State’s  separate  CHIP  State 
])lan  effective  as  of  the  date  of  hirth,  and 
remains  eligible  regardless  of  changes  in 
circumstances  (except  if  the  child  dies 
or  ceases  to  he  a  resident  of  the  State  or 
the  child’s  re])resentative  reejue.sts  a 
voluntary  termination  of  the  child’s 
eligibility)  until  the  child’s  first 
hirthdav. 

(c)  At  State  option,  the  agency  may 
])rovide  deemed  newborn  eligihilitv 
under  CHIP  to  a  child  whose  mother  for 
the  date  of  the  child’s  birth  was  eligible 
for  and  receiving: 

(1)  CHIP  coverage  in  another  State;  or 

(2)  Coverage  under  the  State’s 
demonstration  under  section  111.')  of  the 
Act  as  a  Medicaid  or  (iHIP  j)opulation. 

(d)  CHIP  iddnlificcition  niiinhdr.  (1) 

The  (illlP  identification  ninnher  of  the 
mother  .serves  as  the  child’s 
identification  number,  and  all  claims  for 
covered  services  provided  to  the  child 
may  he  submitted  and  paid  under  such 
numher,  unle.ss  and  until  the  State 
issues  a  separate  identification  numher 
for  tlie  child  in  ac:cordance  with 
l)aragraj)h  (d)(2)  of  this  section. 

(2)  The  State  must  issue  a  se])arate 
CHIP  identification  numher  for  the  child 
j)rior  to  the  effective  date  of  any 
termination  of  the  mother’s  (TUP 
eligibility  or  ])rior  to  the  date  of  the 
child’s  first  birthday,  whichever  is 
.sooner,  unless  the  child  is  determined 
to  he  ineligible,  except  that  the  State 
mn.st  i.ssiie  a  separate  (iHlP 
identification  numher  for  the  child  if  the 
mother  was  covered  in  another  State  at 
the  time  of  hirth. 

■  13().  Section  457. 370  is  addixl  to  read 
as  follows: 

§457.370  Alignment  with  Exchange  initial 
open  enrollment  period. 

The  terms  of  §43.5. 120.')  apply  equally 
to  the  State  in  administering  a  .separate 
CHIP,  except  that  the  State  shall  make 
available  and  accept  the  api)lication 


de.scrihed  in  §4.57.330  of  this  part,  shall 
accej)t  electronic  accounts  as  de.scrihed 
in  §457.348  of  this  part,  and  furnish 
coverage  in  accordance  with  §457.340 
of  this  ])art. 

■  137.  Section  457.380  is  amended  by 
revising  ])aragraph  (h)  to  read  as  follows: 

§457.380  Eligibility  verification. 

***** 

(h)  Status  as  a  citizan  or  a  non-citizan. 
(1)  ICxcept  with  respect  to  newborns 
identified  in  §  435.40()(a)(l  )(iv)  of  this 
chapter  who  are  exempt  from  any 
requirement  to  verify  citizenship.  States 
must  verify  citizenship  or  immigration 
status  in  accordance  with  §435.05()(a) 
and  provide  a  reasonable  op))ortimitv  to 
verify  such  status  in  accordance 
§  435.950(g)  of  this  chapter. 

(2)  I  Reserved! 

■  138.  Section  §457.570  is  revised  as 
follows: 

§457.570  Disenrollment  protections. 

(a)  'Die  State  must  give  enrollees 
reasonable  notice  of  and  an  opportunity 
to  ])ay  past  due  premiums,  copayments, 
coinsurance,  deductibles,  or  similar  fees 
])rior  to  di.senrolhnent. 

(h)  The  discMirollment  process  must 
afford  the  enrollee  an  o])])ortnnity  to 
show  that  the  enrollee’s  family  income 
has  declined  prior  to  di.senrolhnent  for 
non-payment  of  cost-sharing  charges, 
and  in  the  event  that  such  a  showing 
indicates  that  the  enrollee  may  have 
become  eligible  for  Medicaid  or  for  a 
lower  level  of  cost  sharing,  the  State 
must  facilitate  enrolling  the  child  in 
Medicaid  or  adjust  the  child’s  cost- 
sharing  category  as  appropriate. 

(c)  The  State  must  ensure  that 
di.senrolhnent  policies,  such  as  policies 
related  to  non-payment  of  premiums,  do 
not  pre.sent  harriers  to  the  timely 
determination  of  eligibility  and 
enrollment  in  coverage  of  an  eligible 
child  in  the  apj)ropriate  insurance 
affordability  program.  A  State  may  not — 

(1)  Establish  a  j)remium  lock-out 
period  that  exceeds  9()-day.s  in 
accordance  with  §457.10  of  this  part. 

(2)  Recpure  the  collection  of  j)ast  due 
premiums  or  enrollment  fees  as  a 
condition  of  eligibility  for  reenrollment 
once  the  State-defined  lock  out  jjeriod 
has  expired,  regardless  of  the  length  of 
the  lock  out  period. 

(d)  The  State  must  provide  the 
enrollee  with  an  opportunitv  for  an 
im])artial  review  to  address 
disenrollment  from  the  jjrogram  in 
accordance  with  §  457.1 13()(a)(3)  of  this 
part. 

§457.616  [Amended] 

■  139.  Section  457. ()1()  is  amended  by 
removing  and  reserving  jjaragraph  (a)(3). 


■  140.  Section  457.805  is  revised  to  read 
as  follows: 

§457.805  State  plan  requirement: 
Procedures  to  address  substitution  under 
group  health  plans. 

(a)  Stata  plan  raqairainants.  The  .State 
l)lan  must  include  a  de.scription  of 
reasonable  jjrocedures  to  ensure  that 
health  benefits  coverage  provided  under 
the  .State  plan  does  not  suhstitute  for 
coverage  provided  under  group  health 
plans  as  (lefined  at  §457.10  of  this  part. 

(h)  Limitations.  (1)  A  state  may  not, 
under  this  .section,  impose  a  period  of 
uninsurance  which  exceeds  90  days 
from  date  a  child  otherwise  eligible  for 
CHIP  is  disenrolled  from  coverage  under 
a  group  health  j)lan. 

(2)  A  waiting  period  may  not  be 
ap])lied  to  a  child  following  the  loss  of 
eligibility  for  anti  enrollment  in 
Medicaid  or  another  in.suranc:e 
affordability  j)rogram. 

(3)  If  a  state  elects  to  impose  a  period 
of  uninsurance  following  the  loss  of 
coverage  under  a  group  health  plan 
under  this  .section,  such  period  mav  not 
he  imj)o,sed  in  the  case  of  anv  chihl  if: 

(i)  The  ])remium  paid  by  the  family 
for  coverage  of  the  child  under  the 
group  health  plan  exceeded  5  percent  of 
household  inc:ome: 

(ii)  The  co.st  of  family  coverage  that 
includes  the  child  exceeds  9.5  percent 
of  the  household  income. 

(iii)  The  employer  stopped  offering 
coverage  of  dej)endent.s  (or  any 
coverage)  under  an  employer-.sponsor(;d 
health  insurance  plan: 

(iv)  A  change  in  emplovment. 
including  involuntary  .separation, 
resulted  in  the  child’s  lo.ss  of  employer- 
sponsored  insurance  (other  than 
through  full  ])ayment  of  the  j)remium  by 
the  parent  under  CX)I3RA); 

(v)  The  child  has  special  health  care 
needs;  and 

(vi)  The  child  lo.st  coverage  due  to  the 
death  or  divorce  of  a  parent. 

■  141.  .Section  457.810  is  ameiuhid  by 
revising  paragraj)h  (a)  to  read  as  follows: 

§457.810  Premium  assistance  programs; 
Required  protections  against  substitution. 

***** 

(a)  Mininnnn  pariod  without  coveraoa 
nndar  (t  group  hacdth  plan.  For  health 
benefits  coverage  provided  through 
premium  a.ssistance  for  grouj)  health 
j)lan.s,  the  following  rules  apj)ly: 

(1)  Anv  waiting  period  im})o.sed  under 
the  state  child  health  j)lan  j)rior  to  the 
j)rovi.sion  of  child  health  assi.stance  to  a 
targeted  low-income  child  under  the 
.state  plan  shall  ai)ply  to  the  same  extent 
to  the  ])rovision  of  a  ])remimn  a.ssistance 
subsidy  for  the  child. 

(2)  States  must  permit  the  same 
exemptions  to  the  required  waiting 
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|)erit)d  for  ])renuuni  assi.staiice  as  are 
j)ermilted  under  the  state  ])lan  for  the 
|)rovision  of  eliild  health  assi.staiice  to  a 
targeted  low-income  cliild. 
***** 

■  142.  Section  4.17.1180  is  revised  to 
read  as  follows: 

§457.1 180  Program  specific  review 
process;  Notice. 

(a)  A  State  must  jirovide  enrollees  and 
ajijilicants  timely  written  notice  of  any 
determinations  required  to  he  subject  to 
review  under  §4.17.11.30  that  includes 
the  reasons  for  the  determination,  an 
exjilanation  of  the  applicable  rights  to 
review  of  that  determination,  the 
standard  and  expedited  time  frames  for 
review,  the  manner  in  which  a  review 
can  he  requested,  and  the  circumstances 
under  which  enrollment  may  continue 
pending  review.  If  an  individual  has 
lieen  denied  eligibility  for  (dllP  hv  the 
.State  or  other  entity  authorized  to  make 
such  determination,  the  .State  must  treat 
an  appeal  to  the  Exchange  apjieals 
entity  of  a  determination  of  eligibility 
for  advanced  ])ayments  of  the  ])reminm 
tax  credit  or  cost-sharing  reductions,  as 
a  recpiest  for  a  review  of  a  denial  of 
(]H1P  eligihilitv  under  this  suh])art. 

(h)  iKe.servedj 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  Health  and 
I  Inman  .Services  amends  41  (IFR  subtitle 
A.  suhchapter  13.  as  .set  forth  below: 

PART  155  —EXCHANGE 
ESTABLISHMENT  STANDARDS  AND 
OTHER  RELATED  STANDARDS 
UNDER  THE  AFFORDABLE  CARE  ACT 

■  143.  The  authority  citation  for  part 
111  is  revised  to  read  as  follows: 

Authority:  .Si'clioiis  1301.  1302.  1303. 

1304. 1311. 1312. 1313. 1321. 1322. 1331. 
1332.  1334.  1402.  1413.  1321. 1322. 1331. 
1332.  1334.  1402.  1411.  1412.  1413  ot  flio 
Alibrdiihlo  Care  .Act.  I’lil).  1,.  111-148.  124 
.Slat  199. 

■  144.  Section  111.20  is  amended  liy: 

■  A.  Revising  the  definitions  of 
"Advance  payments  of  the  jireminm  tax 
credit,"  “Application  filer,"  and 
“Lawfully  present” 

■  B.  Adding  a  new  definition  of 
“Catastrojihic  plan." 

'I’he  revisions  and  adilition  read  as 
follows; 

§155.20  Definitions. 

***** 

Advance  payments  of  the  premium 
tax  credit  means  ])ayment  of  the  tax 
credits  authorized  by  20  II.S.C.  lOB  and 
its  implementing  regulations,  which  are 
provided  on  an  advance  basis  to  an 
eligible  individual  enrolled  in  a  QHP 
through  an  Exchange  in  accordance 


with  section  1412  of  the  Affordable  Care 
Act. 

***** 

Application  ///w  means  an  ajiplicant, 
an  adult  who  is  in  the  applicant’s 
hou.sehold,  as  defined  in  42  (d^'R 
4:i1.00:i(f),  or  family,  as  defined  in  20 
Cf’R  1.30B-l(d);  an  authorized 
repre.sentative  of  an  applicant;  or  if  the 
applii:ant  is  a  minor  or  incapacitated, 
someone  acting  resjionsihly  for  an 
apjilicant. 

***** 

Catastrophic  plan  means  a  health 
jilan  de.scrihed  in  section  13()2(e)  of  the 
Affordable  Care  Act. 
***** 

iMwfally  j)resent  has  the  meaning 
given  the  term  in  42  CFR  481.4. 
***** 

■  141.  Section  111.101  isamended  by 
revising  jiaragraph  (h)(2)  to  read  as 
follows: 

§  1 55.1 05  Approval  of  a  State  Exchange. 

***** 

(h)  *  *  * 

(2)  The  Exchange  is  capable  of 
carrying  out  the  information  reporting 
requirements  of  20  CFR  1.80B-1; 
***** 

■  140.  .Section  111.200  isamended  by 
revising  paragrajih  (a)  to  read  as  follows; 

§  1 55.200  Functions  of  an  Exchange. 

(a)  Ceneral  requirements.  'I’he 
Exchange  must  perform  the  minimum 
functions  de.scrihed  in  this  snhpart  and 
in  snhparts  D,  E,  F,  H,  and  K  of  this  part. 
***** 

■  147.  .Section  111.201  isamended  by 
revising  paragrajih  (d)  to  read  as 
follows: 

§  1 55.205  Consumer  assistance  tools  and 
programs  of  an  Exchange. 

***** 

(d)  Consumer  assistance.  (1)  The 
Exchange  must  have  a  consumer 
assi.staiice  function  that  meets  the 
standards  in  jiaragraph  (c)  of  this 
.section,  including  the  Navigator 
jirogram  de.scrihed  in  §111.210.  Anv 
individual  providing  such  consumer 
assistance  must  he  trained  regarding 
QHF  options,  insurance  affordability 
lirograms,  eligibility,  and  benefits  rules 
and  regulations  governing  all  insurance 
affordability  programs  ojierated  in  the 
state,  as  implemented  in  the  state,  jirior 
to  jiroviding  such  assistance. 

(2)  The  Exchange  must  refer 
con.sumers  to  con.sumer  assi.staiice 
programs  in  the  .state  when  available 
and  approjiriate. 

■  148.  .Section  111.221  is  added  to  read 
as  follows: 


§155.225  Certified  application  counselors. 

(a)  Cenend  rale.  The  Exchange  must 
certify  .staff  and  volunteers  of  Exchange- 
designated  organizations  and 
organizations  designated  by  .state 
Medicaid  and  (’,HIF  agencies  pursuant 
to  42  (’.FR  481. ‘108  to  ai:t  as  ajiplication 
counselors  to — 

(1)  Provide  information  about 
insurance  affordability  programs  and 
coverage  options; 

(2)  Assist  individuals  and  emjiloyees 
to  a])])ly  for  coverage  in  a  QHF  through 
the  Exchange  and  for  insurance 
affordability  jirograms:  and 

(8)  Help  to  facilitate  enrollment  of 
eligible  individuals  in  QHFs  and 
insurance  affordability  programs. 

(h)  Standards  of  certification.  The 
Exchange  must  certify  an  individual  to 
become  an  ap})lication  counselor  if  he 
or  she: 

(1)  Registers  with  the  Exchange; 

(2)  Is  trained  regarding  QHP  ojitions, 
insurance  affordability  programs, 
eligibility,  and  benefits  rules  and 
regulations  governing  all  insurance 
affordability  programs  operated  in  the 
.state,  as  implemented  in  the  state,  jirior 
to  fiuu;tioning  as  an  application 
counselor: 

(8)  Discloses  to  the  Exchange  and 
potential  ajiplicants  any  relationships 
the  application  a.ssister  or  .s]K)nsoring 
agency  has  with  QHPs  or  insurance 
affordahility  ])rograms,  or  other 
jiotential  conflicts  of  interest; 

(4)  (kmiplies  with  the  Exchange’s 
privacy  and  .security  .standards  adopted 
consistent  with  41  CFR  111.280,  and 
apjilicahle  authentication  and  data 
.security  standards: 

(1)  Agrees  to  act  in  the  best  interest  of 
the  aj)])licant.s  assi.sted; 

(8)  Complies  with  applicable  .state  law 
related  to  ap])lication  counselors, 
including  hut  not  limited  to  state  law 
related  to  conflicts  of  interest; 

(7)  Provides  information  with 
reasonable  accommodations  for  those 
with  disabilities,  as  defined  by  the 
Americans  with  Disabilities  Act,  if 
providing  in-jierson  assistance;  and 

(8)  Enters  into  an  agreement  with  the 
lixchange  regarding  compliance  with 
the  standards  sjiecified  in  this 
Jiaragraph. 

(c)  Withdramd  of  certification.  The 
Exchange  mu.st  establish  jirocediires  to 
withdraw  certification  from  individual 
ajijilication  counselors,  or  from  all 
ajijilication  counselors  as.sociated  with  a 
jiarticular  organization,  when  it  finds 
noncomjiliance  with  the  terms  and 
conditions  of  the  ajijilication  counselor 
agreement. 

(d)  Availability  of  information; 
authorization.  The  Exchange  must 
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establisli  proc:(;dures  to  ensure  that 
applicants — 

(1)  Are  informed  of  the  functions  and 
responsihilities  of  certified  ajjplication 
counselors:  and 

(2)  Provide  authorization  for  the 
disclosure  of  a))])licant  information  to 
an  apj)lication  coimsidor  ])rior  to  a 
counselor  helping  the  aj)])licant  with 
suhmitting  an  ap])lication. 

(e)  F(^(;s.  Certified  application 
counselors  may  not  impose  any  charge 
on  apj)licants  for  a))])lication  assi.stance. 
■  149.  Section  ir)5.227  is  added  to  read 
as  follows: 

§155.227  Authorized  representatives. 

(a)  Ccneru/  ru/e.  (1)  The  Exchange 
mn.st  permit  an  individual  or  einjiloyee, 
subject  to  applicable  jjrivacy  and 
.sec:nrity  retjuirements,  to  designate  an 
individual  or  organization  to  act  on  his 
or  her  behalf  in  applying  for  an 
eligibility  determination  or 
redetermination,  under  .suhpart  D  of  this 
part,  and  in  carrying  out  other  ongoing 
communications  with  the  Exchange. 

(2)  Designation  of  an  authorized 
rejiresentative  mu.st  he  in  writing, 
including  a  signature  or  through  another 
legallv  binding  format  subject  to 
applicable  authentication  and  data 
.security  standards.  If  submitted,  legal 
documentation  of  authoritv  to  act  on 
h(dialfofan  individual  under  state  law, 
such  as  a  court  order  establishing  legal 
guardianshiji  or  a  power  of  attorney  for, 
.shall  serve  in  the  place  of  the 
a])plicant’s  signature. 

(3)  The  Exchange  ensures  the 
authorized  representative  agrees  to 
maintain,  or  he  legally  hound  to 
maintain,  the  confidentiality  of  any 
information  regarding  the  individual  or 
emph)yee  jirovided  by  the  Exchange. 

(4)  The  Exchange  ensures  the 
authorized  repre.sentative  is  responsihle 
for  fulfilling  all  responsihilities 
encompassed  within  the  scope  of  the 
authorized  repre.sentation,  as  described 
in  this  section,  to  the  .same  extent  as  the 
individual  he  or  she  repre.sents. 

(h)  Timing  of  designation.  The 
Exchange  must  permit  an  individual  or 
employee  to  designate  an  authorized 
rejjresentative: 

(1)  At  the  time  of  a])plication. 

(2)  At  other  tim(;s  and  through 
methods  as  described  in  4.5  (]FR 
1.5.5.4().5(c){2). 

(c)  Duties.  The  Exchange  must  permit 
an  individual  to  authorize  their 
re])resentative  to: 

(1)  Sign  an  a])])lication  t)n  the 
individual's  behalf: 

(2)  Submit  an  ujidate  or  res])ond  to  a 
redetermination  for  the  individual  in 
accordance  with  §  1.5.5.330  or  §  155.335: 


(3)  Receive  copies  of  the  individual’s 
notices  and  other  communications  from 
the  Exchange:  and 

(4)  Act  on  behalf  of  the  individual  in 
all  other  matters  with  the  Exchange. 

(d)  Duration.  The  Exchange  must 
consider  an  authorized  rej)res(!ntative 
valid  until  the  applicant  or  enrollee: 

(1)  Modifies  the  authorization: 

(2)  Notifies  the  Exchange  and  the 
repre.sentative  that  the  representative  is 
no  h)nger  authorized  to  act  on  his  or  her 
behalf  using  one  of  the  methods 
available  for  the  submission  of  an 
application,  as  described  in  45  (T'R 
155.4()5(c):  or 

(3)  The  authorized  re])resentative 
informs  the  Exchange  and  the 
individual  that  he  or  she  no  longer  is 
acting  in  such  capacity. 

(e)  Agreement.  When  an  organization 
is  designated  as  an  authorized 
re])resentative,  staff  or  volunteers  of  that 
organization  that  exercise  that  capacity 
for  an  aj)plicant  before  the  Exchange 
and  the  organization  itself  must  enter 
into  an  agreement  with  the  Exchange  to 
com})lv  with  the  nujuirements  .set  forth 
at  §1.55.225(1)). 

(f)  (Compliance  with  State  and  federal 
law.  riie  Exchange  recpiire  an 
authorized  rejjresentative  to  complv 
with  apj)Iicahle  state  and  federal  laws 
concerning  conflicts  of  intere.st  and 
confidentiality  of  information. 

(g)  Signatare.  For  purposes  of  this 
section,  designation  of  an  authorized 
re])resentative  must  be  in  writing 
including  a  signature  or  through  another 
legally  hinding  format  and  he  accej)ted 
through  all  of  the  modalities  described 
in  45  CFR  155.405(c)  of  this  part. 

■  150.  Sec:tion  155.230  is  amended  hv — 

■  A.  Revising  paragraph  (a). 

■  13.  Adding  paragraj)!)  (d). 

The  revision  and  addition  read  as 
follows: 

§  1 55.230  General  standards  for  Exchange 
notices. 

(a)  General  reqnirement.  Any  notice 
recjuired  to  be  sent  by  the  Exchange  to 
individuals  or  employers  must  he 
written  and  include: 

(1)  An  ex])lanation  of  the  action 
reflected  in  the  notice,  including  the 
effective  date  of  the  action. 

(2)  Any  factual  findings  relevant  to 
the  action. 

(3)  Catations  to,  or  identification  of, 
the  relevant  regulations  snj)porting  the 
action. 

(4)  Ciontact  information  for  available 
customer  .servic;e  resources. 

(5)  An  explanation  of  aj)|)eal  rights,  if 
a])i)lic:able. 

***** 

(d)  Electronic  notices.  The  Exchange, 
with  the  exception  of  the  SHOP 


Exc:hange,  must  ])rovide  retjuired 
notices  either  through  standard  mail,  or 
if  an  individual  or  employer  elects, 
electronically,  provided  that  the 
requirements  for  electronic  notices  in  42 
CFR  435.918  are  met. 

■  151.  Section  155.3()0(a)  is  amended 
by — 

■  A.  Removing  the  definition  of 
“Ado})tion  taxpayer  identification 
numher.” 

■  B.  Revising  the  definitions  of 
“Minimum  value,”  “Modified  Adjusted 
(boss  Income  (MAGI),”  and  “Qualifying 
coverage  in  an  eligible  employer- 
s])onsored  plan.” 

The  revisions  read  as  follows: 

§  1 55.300  Definitions  and  general 
standards  for  eligibility  determinations. 

(a)  *  *  * 

Minimnm  value  when  used  to 
describe  coverage  in  an  eligible 
em])loyer-.spon.sored  plan,  means  that 
the  em])loyer-s])onsored  plan  meets  the 
standards  with  res])ec:t  to  coverage  of 
the  total  allowed  co.sts  of  henefits  .set 
forth  in  28  CiFR  1 .38B-2(c)(3)(vi). 

Modified  Adjusted  Gross  Income 
(MAGI)  has  the  same  meaning  as  it  does 
in  28  CFR  1.3813-1  (e)(2). 
***** 

Qa(difying  coverage  in  an  eligible 
emplover-sponsored  plan  means 
coverage  in  an  eligible  employer- 
sponsored  plan  that  meets  the 
affordahility  and  minimum  value 
.standards  s])ecified  in  28  C,FR  1.38B- 
2(c)(3). 

***** 

■  152.  Section  155.302  is  amended  bv 
revising  ])aragraj)hs  (a)(1),  (b)(4)(i)(A) 
and  (b)(5)  to  read  as  follows: 

§  1 55.302  Options  for  conducting  eligibility 
determinations. 

(a)  *  *  * 

(1)  Directly  or  through  contracting 
arrangements  in  accordance  with 
§  155.11()(a),  j)rovided  that  the 
standards  in  42  CFR  431.10(c)(2)  are 
met:  or 

***** 


(A)  Withdraw  his  or  her  appIic:ation 
for  Medicaid  and  C.HIP,  unless  the 
Exchange  has  a.ssessed  the  ajiplicant  as 
potentially  eligible  for  Medic:aid  based 
on  factors  not  otherwise  considered  in 
this  subj)art,  in  accordance  with 
§155.345(1)).  and  j)rovided  that  the 
apj)lication  will  not  he  considered 
withdrawn  if  he  or  she  ai)peals  his  or 
her  eligibility  determination  for  advance 
])ayment.s  of  the  premium  tax  credit  or 
cost-sharing  reductions  and  the  a])peals 
entity  described  in  §  155.500(a)  finds 
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that  the  individual  is  |)otentially  eligible 
lor  Medicaid  or  CHIP:  or 
***** 

(.‘i)  The  Exchange  adheres  to  the 
eligibility  deterinination  or  a])peals 
(hicision  lor  Medicaid  or  (HIP  made  by 
the  State  Medicaid  or  (HIP  agency,  or 
the  appeals  entity  for  .such  agency. 
***** 

■  l.'»3.  Section  l.I.'i.IlO.'i  is  amended  by — 

■  A.  Revising  paragraphs  (11(1  )(i]. 
(IKlKiiKll).  (11(2)(ii).  (n(2)(iii).  (11(3).  and 
(11(3). 

■  B.  Adding  |)aragraphs  (a)(3)(v).  and 

(h). 

The  revisions  and  additions  reail  as 
follows: 

§155.305  Eligibility  standards. 


(v)  Teniporarv  n/j.seiice.  The  Hxchangi; 
may  not  deny  or  terminate  an 
individual's  (digihility  for  enrollment  in 
a  QHP  through  the  Exchange  if  the 
individual  meets  the  stamlards  in 
paragraj)!!  (a)(3)  of  this  section  but  for  a 
temporary  ahsenct;  from  tin;  service;  ar(;a 
of  the  Exchange  and  intends  to  return 
when  the  pnrpo.se  of  the  absence  has 
h(;(;n  accomplished,  unless  another 
I'Nchange  verifies  that  the  individual 
meets  the  residency  standard  of  such 
Exchange. 

***** 

(11*  *  * 

(1)  *  *  * 

(1)  He  or  she  is  expected  to  have  a 
household  income,  as  defined  in  2()  (d'R 
1.3(iB-l(e).  of  greater  than  or  equal  to 
100  percent  hut  not  more  than  400 
percent  of  the  FPL  for  the  benefit  year 
for  which  co\’erage  is  requested:  and 

(ii)  *  *  * 

(B)  Is  not  eligible  for  minimum 
essential  coverage,  with  the  exception  of 
coverage  in  the  individual  market,  in 
accordance  with  section  20  ("FR  1.30B- 
2(a)(2)  and  (c). 

(2)  *  *  * 

(ii)  He  or  she  is  expectiid  to  have  a 
household  income,  as  defined  in  20  (T"R 
1.30B-l(e)  of  less  than  100  percent  of 
the  FPL  for  the  benefit  year  for  which 
coverage  is  reiiuested:  and 

(iii)  (Jne  or  more  applicants  for  whom 
the  tax  filer  expects  to  claim  a  personal 
exemjjtion  deduction  on  his  or  her  tax 
return  for  the  benefit  year,  including  the 
tax  filer  and  his  or  her  spouse,  is  a  non¬ 
citizen  who  is  lawfullv  present  and 
ineligible  for  Medicaid  by  reason  of 
immigration  status,  in  accordance  with 
2(iCER  1.30B-2(h)(.'j). 

(3)  Enrollnwnt  ivquiivd.  The 
Exchange  may  provide;  advance 
payments  of  the  jireminm  tax  credit  on 
I)(;half  of  a  tax  filer  onlv  if  one  or  more 


applicants  for  whom  the  tax  filer  attests 
that  he  or  she  ex])ects  to  claim  a 
])(;rsonal  exemj)tion  deduction  for  the 
hen(;fit  year,  including  the  tax  filer  and 
his  or  h(;r  spon.se;.  is  enrolled  in  a  Q1  IP 
that  is  not  a  catastrophic  |)lan,  through 
the  Exchange;. 

***** 

(.5)  C.ulculatian  oj  (t(l\’(in(:(‘  ixivntanis 
aj  tlw  praniiuni  tax  erndii.  The; 

Exe:hange;  must  e;ale;ulate;  aelvane:e; 
payments  eif  the;  premium  tax  e;re;elit  in 
ae:e:e)relane:e  with  2(i  (3'’R  1.3()B-3. 
***** 

(h)  EIi'>il)iUty  for  (uirolhiunil  through 
tho  Exchango  in  a  QHP  that  is  a 
cotostrophic  plan.  The;  Exchange;  must 
eletermine;  an  aj)plie:ant  eligible  feir 
enreillment  in  a  QHP  threnigh  the 
Exe;hange;  in  a  QHP  that  is  a  e-.atastreiphie: 
j)lan  as  ele;fine;el  by  .se;e:tie)n  13()2(e)  e)f  the 
Affeirelahle;  dare  Ae:t,  if  he  eir  she; — 

(1)  Has  neit  attaineel  the;  age  of  30 
hefeire  the;  he;ginning  of  the;  plan  year:  or 

(2)  Has  a  e;e;rtifie:atie)n  in  e;ffe;e:t  lor  any 
|)lan  ye;ar  that  he;  eir  she;  is  e;xe;mpt  frenn 
the;  re;e]uire;me;nt  tei  maintain  minimum 
essential  e:e)ve;rage  iineler  se;e:tie)n  .'iOOOA 
e)f  the;  (kiele;  by  re;a.se)n  eif — 

(i)  .Se;e:tie)n  .'i()()()A(e;)(l )  of  the;  ("eiele 
(re;lating  te;  inelividiials  withenit 
affeirelahle  e:e)ve;rage;):  eir 

(ii)  Se;e:tie)n  .')()()()A(e)(.'i)  eif  the  C.eiele 
(re;lating  tei  ineliviehials  with  harelshi]).s). 

■  1.54.  .Se;e:tie)n  1.5.5.310  is  ame;nel(;el  hv — 

■  A.  Re;eie;signating  j)aragra])h  (i)  as 
paragraiih  (j). 

■  B.  Aeleling  new  jiaragraph  (i). 

■  (L  Revising  newly  re;eie;signate;el 
paragraph  (j). 

The;  aelelition  re;aels  as  feilleiws: 

§  1 55.31 0  Eligibility  process. 

***** 

(i)  Corlificution  progrom  for 
oinplovors.  As  part  eif  its  ele;te;rminatie)n 
e)f  whe;the;r  an  e;mple)ve;r  has  a  liability 
uneler  se;e:tion  4980H'of  the;  Geiele,  the; 
Internal  Re;ve;nue;  Se;rvie:e;  will  aeleipt 
me;thoels  to  e:e;rtify  to  an  emjiloyer  that 
erne  or  meire  e;mple)ye(;s  has  enreilleel  feir 
erne;  eir  ineire;  meinths  elnring  a  y(;ar  in  a 
QHP  with  re;sj)e;e:t  te;  whie:h  a  pn;mium 
tax  e;re;elit  eir  e:e)st-sharing  re;eiue:tion  is 
alleiweel  eir  jiaid. 

(j)  Duration  of  oligihilitv 
dotorininations  w  ithout  onrolhnont.  Tei 
the;  e;xtent  that  an  applie;ant  whe;  is 
elete;rmine;el  eligible  feir  e;nre)llme;nt  in  a 
QHP  eloeis  neit  se;le;e:t  a  QHP  within  his 
eir  he;r  enreillment  perieiel,  eir  is  neit 
e;ligilile;  for  an  enreillment  perieiel.  in 
ae:e:eireiane:e;  with  suhjiart  E,  anel  seieiks  a 
new  enreillment  pe;rieiei  prieir  to  the  elate; 
on  whie;h  his  eir  her  eligibility  is 
re;ele;te;rmine;el  in  ae;e:eirelane;e;  with 

§  155.335  the;  Exe;hange;  must  re;eiuire;  the; 
a])]iiie;ant  to  atte;.st  as  to  whe;the;r 


infeirmatiein  aife;e:ting  his  eir  her 
eligibility  has  e;hange;el  sine:e;  his  eir  he;r 
mei.st  re;e;e;nt  eligibility  ele;te;rmin:itiein 
hefeire  eletermining  his  eir  he;r  eligibility 
feir  a  speeaal  enreillment  jierieiel.  anel 
must  ]ireie:e;ss  any  e:hange;s  repeirteel  in 
ae:e:eireiane:e;  with  the;  preie;e;ehire;s 
spe;e:ifie;ei  in  §155.330. 

■  155.  Se;e:tiein  155.315  is  ame;nele;ei  by — 

■  A.  Re;vi.sing  piiragraph  (h)(2), 
pienigniph  (f)  intreielne:teirv  text,  iinel 
p.inigraph  (f)(4). 

■  B.  Aeleling  panigraph  (j). 

The;  re;visieins  .mel  aelelitiein  reael  as 
feilleiws: 

§  1 55.31 5  Verification  process  related  to 
eligibility  for  enrollment  in  a  QHP  through 
the  Exchange. 

***** 

(li)  *  *  * 

(2)  Tei  the;  e;xte;nt  that  the;  Exchange;  is 
unalile  to  valielate;  an  ineliviehiafs  Seie:ial 
.Se;e;nrity  number  threiugh  the;  Seie:ial 
Se;e;urity  Aelmini.stratiem,  eir  the;  Seie;i<il 
Se;e;nrity  Aelmini.stratiem  inelie:ate;.s  that 
the;  inelivielual  is  ele;e:e;a.se;el,  the 
Exchange;  must  feilleiw  the;  preie:e;elure;.s 
.s]ie;e:ifie;el  in  paragraph  (f)  eif  this  .se;e;tiein, 
e;xe:e;jit  that  the;  Exe:hange;  must  jireiviele 
the;  inelivielucd  with  a  pe;rieiel  eif  00  ehiys 
freim  the;  elate;  eiu  whie:h  the;  neitie:e; 
ele;.se:rilie;el  in  paragraph  (11(2)(i)  eif  this 
.se;e;tiein  is  re;e:e;ive;el  feir  the;  a]i]ilie;ant  tei 
preiviele;  seitisfaeleiry  eleieiumentarv 
e;vieie;ne:e;  eir  reiseilve;  the;  ine;einsiste;ne;y 
with  the;  Seicial  Se;e;nrity  Aelministratiein. 
The;  elate  ein  whie;h  the;  notice  is  re;e;e;ive;el 
me;ans  5  elays  eifter  the  elate;  ein  the; 
neitie:e;,  unle;ss  the;  inelivielual 
ele;meinstrate;s  that  he;  eir  she;  eliel  not 
re;e;e;ive;  the;  neitice  within  the;  5  elay 
Jierieiel. 

***** 

(f)  Inconsistoncios.  Exe;e;)it  as 
eitherwi.se;  sjie;e;ifie;el  in  this  suhjiart,  feir 
an  ajijilie'.ant  for  wheim  the;  Exchange 
e:anneit  verify  information  re;ejuire;el  tei 
ele;te;rmine  eligibility  for  enrollment  in  a 
QHP  threiugh  the;  Exe:hange;,  aelvane;e; 
jiayments  of  the;  jiremium  tax  cre;elit, 
anel  e;eist-sharing  re;elue:tieins,  inclueling 
when  e;le;e;treinie:  elata  is  required  in 
ae:ceireiane:e;  with  this  snlijiart  lint  elata 
feir  ineliviehials  releivant  to  the;  eligibility 
ele;te;rminatiein  are;  neit  ine;luele;el  in  sueih 
elata  .seinre:e;s  eir  when  eleictreinie;  elata  is 
reiejuireel  hut  it  is  neit  reiaseinalily 
e;xjie;e;te;el  that  elata  seiure;e;s  will  he 
available  within  2  elays  of  the  initial 
reejneist  to  the;  elata  seinre;e;,  the;  l‘]xe;hange;: 
***** 

(4)  During  the;  jierieiels  eie;.se:rihe;el  in 
jiaragrajihs  (f)(1)  anel  (f)(2)(ii)  eif  this 
.see:tiein,  must: 

***** 

(j)  Verification  related  to  eligibilitv  for 
enrollment  through  the  Exchange  in  a 
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QHP  that  is  a  catastrophic  plan.  The 
Exeliange  must  verify  an  applicant’s 
attestation  that  he  or  she  nieiits  the 
nuiuirements  of  §  155.3()5(h)  by — 

(1)  Verifying  the  applicant’s 
attestation  of  age  as  follows — 

(1)  Except  as  provided  in  paragra])h 
())(1  )(iii)  of  this  section,  aci:epting  his  or 
her  attestation  without  further 
verification;  or 

(ii)  Examining  electronic  data  sources 
that  are  available  to  the  Exchange  and 
which  have  l)een  a])])rove(l  1)V  HUS  for 
this  purpose,  based  on  evidence 
showing  that  sm:h  data  sources  are 
sufficiently  current  and  accurate,  and 
minimize  administrative  costs  and 
burdens. 

(iii)  If  information  regarding  age  is  not 
reasonably  comjiatihle  with  other 
information  provided  by  the  individual 
or  in  the  records  of  the  Exchange,  the 
Exchange  mu.st  examine  information  in 
data  sources  that  are  available  to  the 
Exchange  and  which  have  been 
approved  by  HHS  for  this  pnrj)ose  based 
on  evidence  showing  that  such  data 
sources  are  sufficiently  current  ami 
accurate. 

(2)  Verifving  that  an  applicant  has 
received  a  certificate  of  exem])tion  as 
described  in  ^  l.'j5.305(h)(2]. 

(3)  To  the  extent  that  the  Exchange  is 
unable  to  verify  the  information 
re(|uired  to  determine  eligibility  for 
enrolhiKmt  through  the  Exchange  in  a 
QliP  that  is  a  catastro])hic  plan  as 
described  in  paragraphs  (j)(l)  and  (j)(2) 
of  this  section,  the  Exchange  must 
follow  the  proc;edures  specified  in 

§  1. '55. 31 3(11,  excej)!  for  §135.313(11(4). 

■  1 3(5.  Section  133.320  is  amended  by — 

■  A.  Revising  the  introductory  text  of 
paragraph  (c)(l)(i). 

■  13.  Revising  })aragra])hs  (c)(l)(i)(A), 
(c)(l)(ii),(c)(3)(i)(D).(c)(3)(ii)(A), 
(c)(3)(iii)(A)  and  (B),  (c)(3)(vi). 

{c)(3)(vii).  (c)(3)(viii),  and  (d). 

■  C.  Adding  paragraphs  (c)(3)(i)(E)  and 
(c)(3)(iii)(C). 

■  D.  Removing  ])aragraph  (e). 

■  E.  Redesignating  paragraph  (f)  as 
paragraph  (e). 

The  revisions  and  additions  read  as 
follows: 

§  155.320  Verification  process  related  to 
eligibility  for  insurance  affordability 
programs. 

***** 

*  *  * 

(1)  *  *  * 

(i)  Data  regarding  annaal  hoaschold 
income. 

(A)  For  all  individuals  whose  income 
is  counted  in  calculating  a  tax  filer’s 
household  income,  as  defined  in  20  CER 
1.3013-1  (e),  or  an  a})])licant’s  household 
income,  calculated  in  accordance  with 


42  CER  433.0()3(d),  and  for  whom  the 
Exchange  has  a  Social  Security  luimher, 
the  Exchange  must  re(|ue.st  tax  return 
data  regarding  MA(d  and  family  size 
from  the  Secretary  of  the  Treasury  and 
data  regarding  Social  security  benefits 
described  in  20  (iER  1. 3013-1  (e)(2)(iii) 
from  the  (iommissioner  of  Social 
Security  by  transmitting  identifying 
information  specified  by  HUS  to  HHS. 
***** 

(ii)  Data  regarding  MACU-hased 
income.  For  all  individuals  who.se 
income  is  counted  in  calculating  a  tax 
filer’s  hoiKsehold  income,  as  defined  in 
20  CER  1. 3013-1  (e),  or  an  applicant’s 
household  income,  calculated  in 
accordance  with  42  CP’R  433.003(d),  the 
Exchange  must  reqiujst  data  regarding 
MAGI-hased  inc;ome  in  accordance  with 
42  CER  433.048(a). 
***** 


(D)  If  the  Exchange  finds  that  an 
apj)licant’s  attestation  of  a  tax  filer’s 
family  size  is  not  rea.sonahly  compatible 
with  other  information  provided  by  the 
a])plication  filer  for  the  family  or  in  the 
records  of  the  Pixchange,  with  the 
exc:(!ption  of  the  data  de.scrihcKl  in 
paragraph  (c)(l)(i)  of  this  section,  the 
Exchange  must  utilize  data  obtained 
through  other  electronic  data  .sourc:es  to 
verify  the  attestation,  if  such  data 
sources  are  unavailable  or  information 
in  such  data  sourc(;s  is  not  reasonably 
com])atihle  with  the  ap])licant’s 
attestation,  the  Exchange  must  recjuest 
additional  documentation  to  support  the 
attestation  within  the  procedures 
specified  in  §  133.313(f)  of  this  part. 

(E)  The  Exchange  must  verify  that 
neither  advance  payments  of  the 
premium  tax  credit  nor  cost-sharing 
reductions  are  being  provided  on  behalf 
of  an  individual  using  information 
obtained  hv  transmitting  identifying 
information  specifieil  by  HHS  to  HHS. 
***** 

(ii)  *  *  * 

(A)  The  Exchange  must  com])ute 
annual  household  income  for  the  family 
de.scrihed  in  jjaragraph  (c)(3)(i)(A)  of 
this  .s(!Ction  ha.sed  on  the  data  described 
in  j)aragraph  (c)(l)(i)  of  this  .section; 
***** 

(iii)  *  *  * 

(A)  Excej)t  as  specified  in  jjaragraph 
(c)(3)(iii)(13)  and  ((i)  of  this  .section,  if  an 
applicant’s  attestation,  in  accordance 
with  paragra])h  (c)(3)(ii)(13)  of  this 
section,  indicates  that  a  tax  filer’s 
annual  hou.sehold  income  has  increa.sed 
or  is  reasonably  exjjected  to  increase 
from  the  data  de.scrihed  in  jiaragraph 
(c)(3)(ii)(A)  of  this  .sec:tion  for  the  benefit 
year  for  which  the  ap])licant(.s)  in  the 


tax  filer’s  family  are  reejuesting  coverage 
and  the  Exchange  has  not  verified  the 
applicant’s  MACl-hased  income  through 
the  ])roce.ss  specified  in  i)aragraph 
(c)(2)(ii)  of  this  .section  to  he  within  the 
applicable  Medicaid  or  CHIB  MA(d- 
hased  income  standard,  the  Exchange 
mu.st  accept  the  a])plicant’s  attestation 
regarding  a  tax  filer’s  annual  household 
income  without  furtlujr  verification. 

(13)  If  data  available  to  the  Exchange 
in  accordance  with  paragraph  (c)(l)(ii) 
of  this  section  indicate  that  a  tax  filer’s 
projected  annual  hoicsehold  income  is 
in  excess  of  his  or  her  attestation  by  a 
significant  amount,  the  Exchange  mu.st 
proceed  in  accordance  with 
§  153.313(f)(1)  through  (4)  of  this  part. 

(C)  If  other  information  provided  by 
the  application  filer  indicates  that  a  tax 
filer’s  jjrojected  annual  hou.sehold 
income  is  in  excess  of  his  or  her 
attestation  by  a  signific:ant  amount,  the 
Exchange  must  utilize  data  available  to 
the  Exchange  in  accordance  with 
paragraph  (c)(l)(ii)  of  this  .section  to 
verify  the  attestation.  If  such  data  is 
nnavailahh;  or  are  not  reasonably 
comjjatihle  with  the  ap])licant’s 
attestation,  the  Exchange  mu.st  proceed 
in  accordance  with  §  133.313(f)(1) 
through  (4)  of  this  part. 

(vi)  Alternate  verification  i}rocess  for 
decreases  in  amnud  household  income 
and  situations  in  which  tax  return  data 
is  nnavailahle.  If  a  tax  filer  (pialifies  for 
an  alternate  verification  process  ha.sed 
on  the  reciuirements  specified  in 
paragraph  (c)(3)(iv)  of  this  section  and 
the  apjdicant’s  attestation  to  projected 
annual  hou.sehold  income,  as  described 
in  paragraph  (c)(3)(ii)(B)  of  this  .section, 
is  greater  than  ten  j)ercent  below  the 
annual  household  income  computcul  in 
accordance  with  paragraph  (c)(3)(ii)(A), 
or  if  data  de.scrihed  in  paragrajjh  (c)(l)(i) 
of  this  section  is  unavailable,  the 
Exchange  must  attempt  to  verify  the 
ap]dicant’.s  atte.station  of  the  tax  filer’s 
projected  annual  hou.sehold  income  by 
following  the  procedures  specified  in 
paragraph  (c)(3)(vi)(A)  through  (C). 

(A)  Data.  The  Exchange  must 
annualize  data  from  the  MACl-ha.sed 
income  sources  specified  in  j)aragraj)h 
(c)(l)(ii)  of  this  section,  and  obtain  any 
data  available  from  other  electronic  data 
sources  that  have  been  approved  by 
HHS.  ha.sed  on  evidence  showing  that 
such  data  sources  are  sufficiently 
accurate  and  offer  less  administrative 
complexity  than  paper  verification. 

(13)  To  the  extent  that  the  applicant’s 
atte.station  indicates  that  the 
information  de.scrihed  in  paragraph 
(c)(3)(vi)(A)  of  this  section  represents  an 
accurate  iHojection  of  the  tax  filer’s 
hou.sehold  income  for  the  benefit  year 
for  which  coverage  is  recpiested,  the 
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Fxcliange  must  determine  the  tax  filer’s 
eligibility  for  advance  j)ayments  of  the 
premium  tax  credit  and  cost-sharing 
reductions  based  on  the  household 
income  data  in  ])aragraph  (c)(3)(vi)(A)  of 
this  s{!ction. 

(C)  Incraasas  in  (inminl  hniisnhohi 
incoinn.  If  an  ap|)licant's  attestation,  in 
accordance  with  |)aragraj)li  (c)(3)(ii)(H) 
of  this  section,  indicates  that  a  tax  filer’s 
annual  honsidiold  income  has  increased 
or  is  rea.sonahly  exj)ected  to  increa.se 
from  the  data  described  in  |)aragraj)h 
(c)(3)(vi)(A)  of  this  .section  to  the  benefit 
year  for  which  the  a})])licant(s)  in  the 
tax  filer’s  family  are  requesting  coverage 
and  the  Kxchange  has  not  verified  the 
apjjlicant’s  MAGI-hased  income  through 
the  process  sj)ecified  in  paragraph 
(c){2)(ii)  of  this  section  to  he  within  the 
a])plicai)le  Medicaid  or  CHIP  MACI- 
hased  income  standard,  the  Exchange 
must  accej)t  the  applicant’s  attestation 
for  the  tax  filer’s  family  without  further 
verification,  unless  the  Exchange  finds 
that  an  aj)])licant’s  attestation  of  a  tax 
filer’s  annual  hon.sehold  income  is  not 
reasonably  compatible  with  other 
information  provided  by  the  application 
filer  or  available  to  the  Exchange  in 
accordance  with  paragraph  (c)(l)(ii)  of 
this  section,  in  which  ca.se  the  Exchange 
mn.st  recpiest  additional  documentation 
using  tlie  procednnis  sj)ecified  in 
§1.53. 31. ')(!]. 

(D)  Dncivciscs  in  annual  honsahold 
inconia  and  situations  in  which 
(dcctronic  data  is  nnavailahic.  If 
electronic  data  are  unavailable  or  an 
aj)j)licant’s  atte.station  to  ])rojected 
annual  hon.sehold  inconn;.  as  described 
in  jjaragraph  (c)(3){ii)(B)  of  this  section, 
is  more  than  ten  percent  below  the 
annual  hon.sehold  income  as  computed 
using  data  sources  de.scrihed  in 
jiaragraphs  (c)(3){vi)(A)  of  this  section, 
the  Exchange  mn.st  follow  tlie 
procedures  sjjecified  in  §  155.315(f)(1) 
through  (4). 

(E)  If.  following  the  9()-day  jieriod 
described  in  i)aragraph  (c)(3)(vi)(D)  of 
this  section,  an  a])])licant  has  not 
responded  to  a  recpiest  for  additional 
information  from  the  Exchange  and  the 
data  .sources  specified  in  jiaragraph 
(c)(1)  of  this  .section  indicate  that  an 
applicant  in  the  tax  filer’s  family  is 
eligible  for  Medicaid  or  CHIP,  the 
Exchange  must  not  provide  the; 
a|)])licant  with  eligilhlitv  for  advance 
payments  of  the  premium  tax  cnulit, 
co.st-sharing  nulnctions,  Medicaid,  (311P 
or  the  BHP,  if  a  BHP  is  operating  in  the 
.service  area  of  the  Exchange. 

(E)  If.  at  the  conclusion  of  the  jjeriod 
.sj)ecified  in  paragraph  (c)(3)(vi)(D)  of 
this  section,  the  Exchange  remains 
unable  to  verify  the  applicant’s 
atte.station.  the  Exchange  mn.st 


determine  the  applicant’s  eligibility 
based  on  the  information  described  in 
])aragra|)h  (c)(3)(ii)(A)  of  this  .section, 
notify  the  ai)])licant  of  such 
determination  in  accordance  with  the 
notice  retjnirements  .s|)ecified  in 
§  155.31  ()(g),  and  imjdement  snch 
determination  in  accordance  with  the 
eflective  dates  spiuafied  in  §  155.330(1). 

((i)  If.  at  the  conclusion  of  the  |)eriod 
sj)ecified  in  paragraph  (c)(3)(vi)(D)  of 
this  section,  the  Exchange  remains 
unable  to  verify  the  a])j)licant’.s 
atte.station  for  the  tax  filer  and  the 
information  described  in  paragraph 
(c)(3)(ii)(A)  of  this  .section  is 
unavailable,  the  Exchange  must 
determine  the  tax  filer  ineligible  for 
advance  j)ayments  of  the  premium  tax 
credit  and  cost-sharing  reductions, 
notify  the  ajjplicant  of  such 
determination  in  accordance  with  the 
notice  reejuirement  specified  in 
§  155.31()(g).  and  discontinue  any 
advance  j)ayment.s  of  the  premium  tax 
credit  and  co.st-sharing  reductions  in 
accordance  with  the  effective  dates 
sj)(!cified  in  §155.330(1). 

(vii)  For  the  purposes  of  ])aragra])h 
(c)(3)  of  this  section,  "household 
incouK!”  means  hon.sehold  income  as 
.sj)ecified  in  20  CFR  1.30B-l(e). 

(viii)  For  the  purposes  of  paragraph 
(c)(3)  of  this  section,  "family  size" 
means  familv  size  as  specified  in  20 
CFR  1.30B-i(d). 

(d)  Verification  related  to  enrollment 
in  an  eli{>il)le  ein plover-sponsored  plan 
and  eligibility  for  qualifying  coverage  in 
an  eligible  employer-sponsored  plan. 

(1)  General  reqnirement.  'I’he 
Exchange  must  verify  whether  an 
apjdicant  reasonably  expects  to  he 
enrolled  in  an  eligible  em])loyer- 
sponsored  ])lan  or  is  eligible  for 
(lualifving  coverage  in  an  eligible 
emj)loyer-s])onsoretl  plan  for  the  benefit 
year  for  which  coverage  is  reijuest(;d. 

(2)  Data.  Tin;  Exchange  must — 

(i)  Obtain  data  about  enrolhneut  in 
and  eligibility  for  an  eligible  employer- 
sponsored  plan  from  any  electronic  data 
sources  that  are  available  to  the 
Exchange  and  which  have  been 
apj)roved  by  HH.S,  based  on  evidence; 
showing  that  such  data  .sources  are 
sufficieutly  current,  accurate,  and 
minimize  administrative  burden. 

(ii)  Obtain  any  available  data 
regarding  enrollment  in  employer- 
s])onsored  coverage  or  eligibility  for 
qualifying  coverage  in  an  eligible 
emplover-sjjonsored  plan  has(;d  on 
federal  employment  by  transmitting 
identifving  information  specified  hv 
HHStoHHS. 

(iii)  Obtain  data  from  the  SHOF  that 
corresponds  to  the  State  in  which  the 
Exchange  is  operating. 


(iv)  Obtain  any  available  data 
regarding  the  employment  of  an 
ap])li{:ant  and  the  im;mher.s  of  his  or  her 
household,  as  defim;d  in  28  Ch’R  1.3813- 
1(d),  from  any  electronic  data  sources 
that  are  available  to  the  Exchange  and 
have  been  ap])roved  by  HHS  for  this 
])urpo.se,  based  on  evidence  showing 
that  such  data  sources  are  .suffici{;utly 
current,  accurate,  and  minimize 
administrative  burden. 

(3)  Verification  procedures,  (i)  Except 
as  specifii;d  in  paragra])hs  (d)(3)(ii)  or 
(iii)  of  this  .section,  the  Exchange  must 
accept  au  applicant’s  atte.station 
regarding  the  verification  specified  in 
paragrajih  (d)  without  further 
verification. 

(ii)  If  an  ajiplicant’s  attt;.station  is  not 
reasonably  compatible  with  the 
information  specified  in  paragraphs 
(d)(2)(i)  through  (d)(2)(iii)  of  this 
.section,  other  information  proviiled  by 
the  application  filer,  or  other 
information  in  the  records  of  the 
Exchange,  the  Exchange  must  follow  the 
])rocedures  .s])ecified  in  §155.315(1)  of 
this  suh])art. 

(iii)  If  the  Exchange  does  not  have  any 
of  the  information  specified  in 
paragraphs  (d)(2)(i)  through  (d)(2)(iii) 
for  an  a])])licant.  and  either  does  not 
have  the  information  specified  in 
])aragraph  (d)(2)(iv)  for  an  a])plicant  or 
an  ai)plicant’.s  attestation  is  not 
reasonably  compatible  with  the 
information  specifi(;d  in  (d)(2)(iv)  of  this 
.section,  the  Exchange  mn.st  select  a 
.statistically  significant  random  .sam])le 
of  such  a])])licant.s  and — 

(A)  Provide  notice  to  the  a])plicant 
indicating  that  the  Exchange  will  he 
contacting  any  em])loyer  identified  on 
the  aj)plication  for  the  applicant  and  the 
memh(;r.s  of  his  or  her  household,  as 
defined  in  28  CFR  1.38B-l(d).  to  verifv 
whether  the  aj)j)licant  is  enrolled  in  an 
eligible  emj)loyer-s])onsored  plan  or  is 
eligible  for  (jualifying  coverage  in  an 
eligible  employer-sjionsored  plan  for  the 
h(;nefit  year  for  which  coverage  is 
requested; 

(B)  Froc:eed  with  all  other  elements  of 
eligibility  determination  using  the 
applicant’s  attestation,  and  jjrovide 
eligibility  for  enrollment  in  a  QHF  to  the 
extent  that  an  apj)licant  is  otherwise 
(lualified; 

(C)  Ensure  that  advance  payments  of 
the  premium  tax  credit  and  co.st-sharing 
reductions  are  j)rovided  on  behalf  of  an 
aj)])licant  who  is  otherwise  (lualified  for 
such  payments  and  reductions,  as 
described  in  §155.305  of  this  .suh])art,  if 
the  tax  filer  attests  to  the  Exchange  that 
he  or  she  understands  that  any  advance 
payments  of  the  premium  tax  credit 
paid  on  his  or  her  behalf  are  subject  to 
reconciliation: 
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(D)  Make  reasonahlo  attempts  to 
contact  any  employer  identified  on  the 
aj)plication  for  the  apj)licant  and  the 
members  of  his  or  her  liouseliold,  as 
defined  in  20  CFR  1 .3(iI5-l(d).  to  verify 
whether  tin;  ap])licant  is  enrolled  in  an 
eligible  employer-s|)onsored  plan  or  is 
eligible  for  (jualifving  coverage  in  an 
eligible  employer-sponsonjd  plan  for  the 
Ixmefit  year  for  whicdi  coverage  is 
nupiested; 

(E)  If  the  Exchange  njceives  any 
information  from  an  employer  relevant 
to  the  apjjlicant’s  enrollment  in  an 
eligible  emj)loyer-sponsored  plan  or 
eligibility  for  (jualifying  coverage  in  an 
eligible  emjjloyer-sponsored  plan,  the 
Exchange  must  determine  the 
applicant’s  eligibility  based  on  such 
information  and  in  accordance  with  the 
effective  dates  specified  in  1. '55.330(1)  of 
this  suhpart,  and  if  such  information 
changes  his  or  her  eligibility 
determination,  notify  the  ajiplicant  and 
his  or  her  emj)loyer  or  employers  of 
such  determination  in  accordance  with 
the  notice  re(|uirements  sjiecified  in 

§  1 55.31  ()(g)  and  (h)  of  this  part; 

(F)  If,  after  a  period  of  90  days  from 
the  date  on  which  the  notice  descrihcHl 
in  ]jaragraj)h  (d)(3)(iii)(A)  of  this  section 
is  sent  to  the  applicant,  the  Excdiange  is 
unable  to  obtain  the  necessary 
information  from  an  employer,  the 
lixchange  mn.st  determine  the 
applicant’s  eligibility  hascul  on  his  or 
her  attestation  regarding  that  employer. 

((i)  In  order  to  carry  out  the  ])rocess 
described  in  paragraj)h  (d)(3)(iii)  of  this 
.section,  the  Exchange  must  only 
disclo.se  an  individual’s  information  to 
an  employer  to  the  extent  necessary  for 
the  employer  to  identify  the  employee. 

(4)  Option  to  rolv  on  vorificotion 
jmforined  by  HHS.  The  Exchange  may 
.satisfy  the  provisions  of  this  paragraph 
by  relying  on  a  verification  ))rocess 
performed  by  HHS.  provided  that — 

(i)  The  Exchange  sends  the  notices 
described  in  §  155.31()(g)  and  (h)  of  this 
|)art; 

(ii)  Other  activities  recjuired  in 
connection  with  the  verifications 
descrih(!d  in  this  paragraph  are 
performed  by  the  Exchange  in 
accordance  with  the  standards 
identified  in  this  suhpart  or  by  HHS  in 
accordance  with  the  agreement 
described  in  ])aragraph  (d)(4)(iv)  of  this 
section: 

(iii)  The  Exchange  ])rovides  all 
relevant  ap])lication  information  to  HHS 
through  a  secure,  electronic  interface, 
promptly  and  without  undue  delay:  and 

(iv)  'I’he  Exchange  and  HHS  enter  into 
an  agreement  s])ecifying  their  respective 
responsibilities  in  connection  with  the 


verifications  described  in  this 
])aragraj)h. 

***** 

■  157.  Section  155.330  is  amended  by — 

■  A.  Revising  paragra])hs  (d)(l)(ii), 

(o)(2).  (11. 

■  D.  Removing  paragraph  (e)(3). 

The  revisions  ami  a(lditions  read  as 
follows: 

§  1 55.330  Eligibility  redetermination  during 
a  benefit  year. 

***** 

(d)  *  *  * 

(1)  *  *  * 

(ii)  For  an  enrollee  on  whose  behalf 
advance  payments  of  the  premium  tax 
credit  or  co.st-sharing  reductions  are 
being  })rovided,  eligibility 
determinations  for  Medicare,  Medicaid, 
CHIP,  or  the  BHP,  if  a  BMP  is  operating 
in  the  service  area  of  the  Exchange. 
***** 

(e) *  *  * 

(2)  Data  matching. 

(i)  If  the  Exchange  identifies  updated 
information  regarcling  death,  in 
accordance  with  paragraph  (d)(l)(i)  of 
this  .section,  or  regarding  anv  factor  of 
eligibility  not  regarding  income,  family 
size,  or  family  com|M).sition,  the 
Exchange  must — 

(A)  Notify  th(!  enrollee  regarding  the 
ujKlated  information,  as  well  as  the 
enrollee’s  projected  eligibility 
determination  after  considering  such 
information. 

(B)  Allow  an  enrollee  30  day.s  from 
the  date  of  the  notice  to  notify  the 
Exchange  that  such  information  is 
inaccurate. 

(C)  If  the  enrollee  responds  contesting 
the  u])dated  information,  proceed  in 
accordance  with  ^  155.31.5(f)  of  this 
jiart. 

(D)  If  the  enrollee  does  not  respond 
within  the  3()-day  jieriod  sjiecified  in 
paragra])h  (e)(2)(i)(B)  proceed  in 
ai:cordance  with  paragraphs  (e)(l)(i)  and 
(ii)  of  this  .section. 

(ii)  If  the  Exchange  identifies  updated 
information  regarding  income,  family 
size,  or  family  c:omi)o.sition,  with  the 
exc:eption  of  information  regarding 
death,  the  Exchange  must — 

(A)  Follow  procedures  de.scrihed  in 
])aragraph  (e)(2)(i)(A)  and  (B)  of  this 
section;  and 

(B)  If  the  enrollee  responds 
confirming  the  updated  information, 
proceed  in  accordance  with  paragra|)h.s 
((0(1  )(i)  find  (ii)  of  this  .section. 

(C)  If  the  enrollee  does  not  r(!sj)ond 
within  the  3()-day  period  sj)ecified  in 
j)aragraph  (e)(2)(i)(B)  of  this  .s(!ction, 
maintain  the  enrollee’s  exi.sting 
eligibility  determination  without 
considering  the  updatcxl  information. 

(D)  If  the  enrollee  jirovides  more  up- 
to-date  information,  proc(!ed  in 


accordance  with  paragraph  (c)(1)  of  this 


(f)  Effective  dates.  (1)  Exce))t  as 
s])ecified  in  paragraj)hs  (0(2)  through 
(0(7)  of  this  s(;ction,  the  Exchange  must 
imphmient  change.s — 

(1)  R(!sulting  from  a  nuletermination 
under  this  s(;ction  on  the  fir.st  day  of  the 
month  following  the  date  of  the  notice 
d(!scrihed  in  paragraph  (e)(l)(ii)  of  this 
.section;  or 

(ii)  R(;.sulting  from  an  appeal  decision, 
on  the  first  day  of  the  month  following 
the  date  of  the  noticcis  described  in 
§§155.545(1))  and  155.555(k),  or  on  the 
date  specified  in  the  a])peal  decision 
pursuant  to  §  155..545(c)(1),  as 
ap])licable;  or 

(iii)  Affecting  enrollment  or  j)remium.s 
only,  on  the  first  day  of  the  month 
following  the  date  on  which  the 
Exchange  is  notified  of  the  change; 

(2)  Exce})t  as  specified  in  j)aragraph.s 
(f)(3)  through  (f)(7)  of  this  .section,  the 
Exchange  may  determine  a  reasonable 
point  in  a  month  after  which  a  change 
described  in  paragraph  (f)(1)  of  this 
section  will  not  he  effective  until  the 
fir.st  day  of  the  month  after  the  month 
specified  in  j)aragraph  (f)(1)  of  this 
section.  .Such  reasonable  ])oint  in  a 
month  must  he  no  earlier  than  the  1.5th 
of  the  month. 

(3)  Exce|)t  as  specified  in  paragra])hs 
(f)((i)  and  (f)(7)  of  this  section,  the 
Exchange  mn.st  imj)lement  a  change 
de.scrihed  in  paragraph  (f)(1)  of  this 
.section  that  results  in  a  decreased 
amount  of  advance  payments  of  the 
premium  tax  credit  or  level  of  cost- 
sharing  reductions,  and  for  which  the 
date  of  the  notices  described  in 
paragrajjhs  (11(1  )(i)  and  (ii)  of  this 
.section,  or  the  date  on  which  the 
Exchange  is  notified  in  accordance  with 
paragraph  (f)(l)(iii)  of  this  section  is 
after  the  1.5th  of  the  month,  on  the  fir.st 
day  of  the  month  after  the  month 
specified  in  paragraj)!)  (f)(1)  of  this 
section. 

(4)  Exce])t  as  specified  in  paragraph 
(f)((5)  of  this  section,  the  Exchange  must 
im])lement  a  change  described  in 
paragraph  (f)(1)  of  this  .section  that 
results  in  an  increased  level  of  cost- 
sharing  reductions,  including  when  an 
individual  becomes  newly  eligible  for 
cost-sharing  reductions,  and  for  which 
the  date  of  the  notices  de.scrihed  in 
])aragraph.s  (f)(l)(i)  and  (ii)  of  this 
section,  or  the  dat(!  on  which  the 
Exchange  is  notified  in  accordance  with 
paragraph  (f)(l)(iii)  of  this  section  is 
after  the  1.5th  of  the  month,  on  the  fir.st 
day  of  the  month  after  the  month 
.sj)ecified  in  paragraph  (f)(1)  of  this 
section. 
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(.'i)  The  Excliangc!  must  im])lement  a 
cliange  associated  with  the  events 
de.scrihed  in  §  155.42()(l))(2)(i)  and  (ii)  of 
this  part  on  the  cov(;rage  effective;  dates 
de.scril)e(l  in  §  l.'>S.420(l))(2)(i)  and  (ii)  of 
tliis  part  res])ectively.  and  enseire  that 
advance  payments  of  the  premium  tax 
credit  and  cost-sharing  reductions  are 
effective  on  the  first  day  of  the  montli 
following  such  events,  unless  the  event 
occurs  on  the  first  day  of  the  month. 

(tl)  Notwith.standing  ])aragra])hs  (f)(1) 
through  (0(5)  of  this  section,  the 
Exchange  may  jerovide;  the  effective  date 
of  a  change  associated  with  the  events 
described  in  §  ir>.'i.42()(d)(4).  ((1)(5)  of 
this  part,  and  (d)(9)  based  on  the 
specific  circumstances  of  each  situation. 

(7)  Notwithstanding  paragraphs  (f)(1) 
through  (f)(t))  of  this  section,  when  a 
change  (lescrih(;(l  in  paragraph  (f)(1) 
results  in  an  enrollee  being  ineligible  to 
continue  his  or  her  enrollment  in  a  QHP 
through  the  Exchange,  the  Exchange 
mn.st  maintain  his  or  her  eligihilitv  for 
enrollment  in  a  QHP  without  advance 
payments  of  the  j)reminm  tax  credit  and 
cost-sharing  reductions,  in  accordance 
with  the  effective  dates  described  in 
S  13.'i.430(d)(3)  of  this  i)art. 

■  l-IH.  Section  l.'j.'i.335  is  amended  by — 

■  A.  Revising  paragraphs  (a),  (h),  (c).  (e), 
(n,(g),(h).(k)(l).and  (1). 

■  8.  Adding  paragraj)h  (m). 

The  revisions  and  addition  read  as 
follows: 

§155.335  Annual  eligibility 
redetermination. 

(a)  General  requirement.  Exce])t  as 
sjiecified  in  paragraphs  (1)  and  (m)  of 
this  section,  the  Exchange  must 
n;determine  the  eligibility  of  a  (jualified 
individual  on  an  annual  l)asis. 

(h)  Updated  income  and  familv  size 
information.  In  the  case  of  a  ciualified 
individual  who  requested  an  eligihilitv 
determination  for  insurance 
affordability  jjrograms  in  accordance 
with  §  1. '5.5.31 0(1))  of  this  part,  the 
Exchange  must  request  updated  tax 
return  information,  if  the  (lualified 
individual  has  authorized  the  request  of 
such  tax  return  information,  data 
regarding  Social  Security  benefits,  and 
data  regarding  MAGl-hased  income  as 
described  in  §  1.5.5.32()(c)(l)  of  this  part 
for  u.se  in  the  (jualified  individiial’s 
eligibility  redetermination. 

(c)  Notice  to  (jmdified  individual.  The 
Exchange  must  jnovide  a  (jualified 
individual  with  an  annual 
redetermination  notice  including  the 
following: 

(1)  The  data  obtained  under  ])aragra])h 
(h)  of  this  section,  if  aj)j)lical)le. 

(2)  The  data  u.sed  in  the  (jualified 
individual’s  most  recent  eligibility 
determination. 


(3)  The  (jualified  individual’s 
j)rojecte(l  eligibility  determination  for 
the  following  year,  after  considering  any 
ujxiated  information  described  in 
j)aragraj)h  (c)(1)  of  this  section, 
including,  if  aj)j)licahle.  the  amount  of 
any  advance  j)ayment.s  of  the  i)remium 
tax  credit  and  the  level  of  any  cost¬ 
sharing  reductions  or  eligihilitv  for 
Medicaid.  CHIP  or  811P. 
***** 

(e)  Uhanges  repoiied  hv  qualified 
individmds.  (1)  The  Exchange  must 
re(juire  a  (jualified  individual  to  rej)()rt 
any  changes  with  resj)ect  to  the 
information  listed  in  the  notice 
described  in  j)aragraj)h  (c)  of  this 
section  within  30  days  from  the  date  of 
the  notice. 

(2)  The  Exchange  must  allow  a 
qualified  individual,  or  an  aj)j)licati()n 
filer,  on  behalf  of  the  (jualified 
individual,  to  rej)ort  clianges  via  the 
channels  available  for  the  suhmi.ssion  of 
an  aj)j)lication,  as  de.scrihed  in 
§  1.5.5.40.5(c)(2). 

(f)  Verification  of  reported  changes. 
The  Exchange  must  verifv  anv 
information  rej)orte(l  by  a  (jualified 
individual  umler  j)aragraj)h  (e)  of  this 
section  using  the  j)roce.sse.s  .sj)ecifie(l  in 
§1.5.5.31.5  and  §1.5.5.320.  including  the 
relevant  j)rovisi()ns  in  those  sections 
regarding  inconsistencies,  jn  ior  to  using 
such  information  to  determine 
eligibility. 

(g)  Ilesponse  to  redetermination 
notice.  (1)  The  Exchange  must  re(juire  a 
(jualified  individual,  or  an  aj)j)licati()n 
filer,  on  behalf  of  the  (jualified 
individual,  to  sign  and  return  the  notice 
de.scrihed  in  j)aragraj)h  (c)  of  this 
section. 

(2)  To  the  extent  that  a  (jualified 
individual  does  not  sign  and  return  the 
notice  de.scrihed  in  j)aragraj)h  (c)  of  this 
.section  within  the  30-(lay  j)eriod 
.sj)eciiie(l  in  j)aragraj)h  (e)  of  this 
.section,  the  Exchange  must  j)r()ceed  in 
accordance  with  the  jjrocedures 
si)e(;ified  in  j)aragraj)h  (h)(1)  of  this 
section. 

(h)  Hedetermination  and  notification 
of  eligihilitv.  (1)  After  the  3t)-(lav  j)(;rio(l 
.sj)ecifie(l  in  j)aragraj)h  (e)  of  this  .section 
has  elaj)se(l,  the  Exchange  must — 

(i)  Redetermine  the  (jualified 
individual’s  eligibility  in  accordance 
with  the  .standards  sjjecified  in 
§15.5.305  using  the  information 
j)rovi(ie(l  to  the  (jualified  individual  in 
the  notice  sj)ecifie(l  in  j)aragrai)h  (c)  of 
this  .section,  as  .suj)j)lemente(l  with  any 
information  rejjorted  by  the  (jualified 
individual  and  verifie(l  hv  the  Exchange 
in  accordance  with  j)aragraj)h.s  (e)  and 
(fi  of  this  section. 


(ii)  Notify  the  (jualified  individual  in 
accordance  with  the  requirements 
sj)ecifie(l  in  §  155.310(g). 

(iii)  If  aj)j)lical)le.  notify  the  (jualified 
individual  emj)loyer.  in  accordance 
with  the  re(juirement.s  sjjecified  in 

§  1.55.310(h). 

(2)  If  a  (jualified  individual  rejun  ts  a 
change  with  re.sj)ect  to  the  information 
j)rovi(le(i  in  the  notice  .sj)ecifie(l  in 
j)aragraj)h  (c)  of  this  section  that  the 
Exchange  has  not  verified  as  of  the  end 
of  the  30-(lay  j)eri()(l  sj)ecifie(l  in 
j)aragraj)h  (e)  of  this  section,  the 
Exchange  must  redetermine  the 
(jualified  individual’s  eligibility  after 
(:omj)leting  verification,  as  sj)ecifie(l  in 
j)aragraj)h  (f)  of  this  .section. 
***** 

(k)  Authorization  of  the  release  of  tax 
data  to  snppoil  annned  redetermination. 
(1)  The  Exchange  must  have 
authorization  from  a  (jualified 
individual  to  obtain  uj)(lated  tax  return 
information  described  in  j)aragraj)h  (h) 
of  this  section  for  j)urj)()se.s  of 
conducting  an  annual  redetermination. 
***** 

(l)  Limitation  on  redetermination.  To 
the  extent  that  a  (jualified  individual 
has  requested  an  eligibility 
determination  for  insurance 
affordability  j)r()grams  in  accordance 
with  §  155.310(1))  and  the  Exchange 
does  not  have  an  active  authorization  to 
obtain  tax  data  as  a  i)art  of  the  annual 
redetermination  j)r()ces.s,  the  Exchange 
inu.st  redetermine  the  qualified 
individual’s  eligibility  only  for 
enrollment  in  a  QHP  and  notifv  the 
enrollee  in  accordance  with  the  timing 
described  in  j)aragraj)h  (d)  of  this 
section.  The  Exchange  may  not  j)r()cee(l 
with  a  redetermination  for  insurance 
affordability  j)r()gram.s  until  such 
authorization  has  been  obtained  or  the 
qualified  individual  continues  his  or  her 
re(jue.st  for  an  eligibility  determination 
for  insurance  affordability  j)r()grams  in 
accordance  with  §  155.310(1)). 

(m)  Special  rule.  The  Exchange  must 
not  redetermine  a  (jualified  individual’s 
eligibility  in  accordance  with  this 
section  if  the  (jualified  individual’s 
eligibility  was  redetermined  under  this 
section  during  the  j)rior  year,  and  the 
(jualified  individual  was  not  enrolled  in 
a  QHP  through  the  Exchange  at  the  time 
of  such  redetermination.  and  has  not 
enrolled  in  a  QHP  through  the  Exchange 
since  such  redetermination. 

■  159.  Section  155.340  is  amended  by 
revising  j)aragraj)h.s  (h)  introductory 
text,  (h)(1)  and  (c)  to  read  as  follows: 

§  155.340  Administration  of  advance 
payments  of  the  premium  tax  credit  and 
cost-sharing  reductions. 

***** 
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(1))  Hf^quiiHinent  to  provide 
infonnaiion  related  to  employer 
responsildlity.  (1)  In  the  event  tliat  the 
Exchange  determines  that  an  individual 
is  eligible  for  advance  j)ayments  of  the 
preininin  tax  credit  or  cost-sharing 
reductions  ha.sed  in  ])art  on  a  finding 
that  an  individual’s  ein])lover  does  not 
])rovide  ininiinum  es.sential  coverage,  or 
provides  ininiinnm  e.ssential  coverage 
that  is  unaffordahle,  within  the  standard 
of  28  CFR  1.3(iB-2(c)(3)(v)(A)(l),  or 
provide  miniininn  essential  coverage 
that  does  not  meet  the  minimum  value 
standard  of  28  (IFR  1 .38B-2(c)(3)(vi), 
the  Exchange  must  transmit  the 
individnal’s  name  and  tax])ayer 
identification  number  to  HHS. 
***** 

(c)  liequireiiient  to  provide 
information  related  to  reconciliation  of 
advance  payments  of  the  premium  tax 
credit.  The  Exchange  must  comj)ly  with 
the  requirements  of  28  (]FR  1.38B-3 
regarding  reporting  to  the  IRS  and  to 
taxjjayers. 

***** 

■  180.  Section  1. '53. 34.8  is  amended  hv — 

■  A.  Revising  ])aragraj)hs  (a) 
introductory  text,  (a)(2),  (f),  (g) 
introductorv  text  and  (g)(2)  hrough 

(g)(rd. 

■  B.  Redesignating  paragrajjh  (a)(3)  as 
paragraph  (a)(3). 

■  C.  Adding  new  paragrajjhs  (a)(3), 

(a)(4),  g)(8),  (g)(7). 

The  revisions  and  addition  read  as 
follows; 

§155.345  Coordination  with  Medicaid, 
CHIP,  the  basic  Health  Program,  and  the 
Pre-existing  Condition  Insurance  Plan. 

(a)  Agreements.  The  Exchange  must 
enter  into  agreements  with  agencies 
administering  Medicaid.  CHIP,  and  the 
BHP,  if  a  BHP  is  ojjerating  in  the  service 
area  of  the  Exchange,  as  are  necessary  to 
fulfill  the  recjuirements  of  this  suhj^art 
and  provide  copies  of  any  such 
agreements  to  HHS  upon  request.  Such 
agreements  must  include  a  c:lear 
delineation  of  the  responsibilities  of 
each  ag(!ncy  to — 

***** 

(2)  Ensure  proinjit  determinations  of 
eligibility  and  enrollment  in  the 
approjjriate  program  without  undue 
delay,  ha.sed  on  the  date  the  aj)])lication 
is  submitted  to  or  redetermination  is 
initiated  by  the  Exchange  or  the  agency 
administering  Medicaid.  CHIP,  or  the 
BHP; 

(3)  Notices,  (i)  Prior  to  January  1. 
2013,  include  coordinated  content,  as 
defined  in  42  (]FR  433.4,  in  the  notice 
of  eligibility  determination  provided  to 
the  individual  in  accordance  with 

§  1 33.31  ()(g)  of  this  ])art; 


(ii)  As  of  January  1. 2013  and  to  the 
extent  feasible,  provide  for  a  combined 
eligibility  notice,  as  defined  in  42  CER 
433.4  and  which  meets  the  re(|uirements 
of  §  133.230(a)  and  (h),  promptly  and 
without  undue  delay,  to  au  applicant 
and  the  members  of  his  or  her 
houselu)ld,  as  defined  in  42  CER 
433.803(f)  and  28  CER  1.38B-l(d),  who 
applv  together,  for  enrollment  in  a 
(jualified  health  plan  through  the 
Exchange  and  for  all  insurance 
affordability  programs.  To  the  extent 
a])proj)riate.  such  a  notice  will  be  issued 
by  the  la.st  agency  to  tletermine  the 
individual’s  eligibility  except  for 
eligibility  for  Medicaid  based  on 
standards  other  than  those  sjjecified  in 
§  133.303(c),  regardless  of  whic;h  agency 
receives  the  a])})lication,  and  mu.st 
specify  the  agency  which  actually  made 
each  included  eligibility  determination. 

(4)  Ensure  compliance  with 
l)aragraphs  (c),  (d),  (e),  and  (g)  of  this 
section. 

***** 

(f)  Speeded  ride.  If  the  Exchange 
verifies  that  a  tax  filer’s  household 
income,  as  defined  in  28  (]ER  1.38B- 
1(e),  is  less  than  100  percent  of  the  EPE 
for  the  benefit  year  for  which  coverage 
is  r(K]uested,  determines  that  the  tax 
filer  is  not  eligible  for  advance 
])ayment.s  of  the  premium  tax  credit 
ha.sed  on  §  133.303(f)(2).  and  {)ne  or 
more  ai)j)licants  in  the  tax  filer’s 
hou.sehold  has  been  determined 
ineligible  for  Medicaid  and  CHIP  based 
on  income,  the  Exchange  must — 
***** 

(g)  Determination  eif  eligihilitv  fe)r 
individuals  submitting  appIie:ations 
eiireedlv  to  em  eigene.v  aelministering 
Meeiwaid.  CHIP,  en  'the  BHP.  The 
Exchange,  in  consultation  with  the 
agenev  or  agencies  admini.stering 
Medicaid.  CHIP,  and  the  BHP  if  a  BHP 
is  operating  in  the  service  area  of  the 
Exchange,  mu.st  e.stahlish  procedures  to 
en.sure  that  an  eligibility  (letermination 
for  enrollment  in  a  QHP,  advanc:e 
payments  of  the  premium  tax  credit, 
and  cost-sharing  reductions  is 
jMM'fornuid  when  an  application  is 
submitted  directly  to  an  agency 
admini.stering  Medicaid,  CHIP,  or  the 
BHP  if  a  BHP  is  operating  in  the  service 
area  of  the  Exchange.  Under  such 
])rocedure.s,  the  Exchange  mu.st — 
***** 

(2)  Notify  such  agency  of  the  recei])t 
of  the  information  de.scrihed  in 
paragraph  (g)(1)  of  this  section  and  final 
eligibility  determination  for  enrollment 
in  a  QHP,  advance  payments  of  the 
j)remium  tax  credit,  and  cost-sharing 
reductions; 


(3)  Not  duplicate  any  eligibility  and 
verification  findings  already  made  by 
the  transmitting  agency,  to  the  extent 
.such  findings  are  made  in  accordance 
with  this  snhpart; 

(4)  Not  recpiest  information  or 
documentation  from  the  individual 
already  provided  to  another  agency 
administering  an  insurance  affordability 
program  and  included  in  the 
transmission  of  information  jmndded  on 
the  aj)])lication  or  other  information 
transmitted  from  the  other  agenev; 

(3)  Determine  the  individual’s 
eligibility  for  enrollment  in  a  QHP, 
advance  paynumts  of  the  premium  tax 
credit,  and  cost -sharing  reductions, 
j)rom])tly  and  without  undue  delay,  and 
in  accordance  with  this  snhpart; 

(8)  Follow  a  streamlined  j)roces.s  for 
eligibility  determinations  regardle.s.s  of 
the  agency  that  initiallv  received  an 
application;  and 

(7)  Effective  January  1,  2013,  provide 
a  combined  eligibility  notice,  as  defined 
in  42  CER  433.4,  for  eligihilitv 
determinations  for  enrollment  in  a  QHP 
and  for  insurance  affordahilitv 
programs,  except  for  eligihilitv  for 
Medicaid  based  on  standards  other  than 
tho.se  specified  in  §  133.3()3(c),  when 
another  agency  administering  an 
insurance  affordability  |)rogram 
transfers  the  information  de.scrihed  in 
paragra])h  (g)(1)  of  this  section  to  the 
Exchange. 

***** 

■  181.  Section  133.330  is  amended  by 
revising  paragraj)h  (a)(l)(ii)  to  read  as 
follows; 

§  155.350  Special  eligibility  standards  and 
process  for  Indians. 

(a)  *  *  * 

(1)  *  *  * 

(ii)  Is  expected  to  have  a  hou.sehold 
income,  as  defined  in  28  CFR  1.38B-l(e) 
that  does  not  exceed  300  percent  of  the 
FPL  for  the  benefit  year  for  which 
coverage  is  re(|ue.sted. 
***** 

■  182.  Section  133.400  is  amend(;d  by 
adding  j)aragraph  (1))(3)  to  read  as 
follows: 

§  155.400  Enrollment  of  qualified 
individuals  into  QHPs. 

***** 

(b)  *  *  * 

(3)  Send  updated  eligibility  and 
enrollment  information  to  HHS 
prom])tly  and  without  undue  delay,  in 
a  manner  and  timeframe  as  specified  hv 
HHS. 

***** 

■  183.  Section  133.420  is  amended  by — 

■  A.  Revising  paragraj)h.s  (a),  (h)(2), 

(h)(3),  and  (d)(1)  through  (d)(9). 
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■  B.  Adtiing  paragraplis  (l))(4)  and 
(d)(10). 

'I’ho  revisions  and  additions  read  as 
follows: 

§  155.420  Special  enrollment  periods. 

ic  -k  -k  is  -k 

(a)  (ioiuu'dl  raqiiiivnionts.  (1)  The 
Exchange  inu.st  provide  special 
enrollnienl  |)eriods  consistent  with  this 
.section,  during  which  (pialified 
individuals  may  enroll  in  QHPs  and 
enrollees  mav  change  QHPs. 

(2)  For  the  j)nr})ose  of  this  section, 
“dependent”,  has  the  same  meaning  as 
it  does  in  2(>  CFR  54.9801-2.  referring 
to  any  individual  who  is  or  who  may 
l«u:ome  eligible  for  coverage  under  the 
terms  of  a  QHP  because  of  a  relationship 
to  a  qualified  individual  or  enrollee. 

(1,)*  *  * 

(2)  Special  effective  dates,  (i)  In  the 
case  of  birth,  adojition.  or  jilacement  for 
adoption,  the  Exchange  must  ensure 
that  coverage  is  effective  for  a  (pialified 
individual  or  enrollee  on  the  date  of 
birth,  adoption,  or  jilacement  for 
adojition. 

(ii)  In  the  ca.se  of  marriage,  or  in  the 
ca.se  where  a  (pialified  individual  lo.ses 
mininunn  es.sential  coverage,  as 
de.scrihed  in  paragraph  ((1)(1)  of  this 
section,  the  Exchange  must  ensure  that 
coverage  is  effective  for  a  (]iiafiiie(l 
individual  or  (uirollee  on  the  first  day  of 
the  following  month. 

(iii)  In  the  case  of  a  (pialified 
individual  or  enrollee  eligible  for  a 
.special  enrollment  period  as  described 
in  paragraphs  ((1)(4).  {(1)(5).  or  ((1)(9)  of 
this  section,  the  Exchange  must  ensure 
that  coverage  is  effective  on  an 
ajiprojiriate  date  ha.sed  on  the 
circumstances  of  the  special  enrollment 
period,  in  accordance  with  guidelines 
issued  by  HHS.  Such  date  much  he 
either — 

(A)  The  date  of  the  event  that 
triggered  the  special  enrollment  period 
under  ((1)(4).  {(1)(5).  or  (d)(9)  of  this 
section;  or 

(B)  In  accordance  with  the  regular 
effective  dates  sjiecified  in  jiaragrajih 
(l))(l)  of  this  section. 

(,3)  Option  for  earlier  effective  dates. 
Subject  to  the  Exchange  demonstrating 
to  HHS  that  all  of  its  jiarticipating  QHP 
issuers  agree  to  effectuate  coverage  in  a 
timeframe  shorter  than  di.scu.ssed  in 
paragra|)h  (h)(1)  or  (l))(2)(ii)  of  this 
section,  the  Exchange  may  do  one  or 
both  of  the  following  for  all  a])pficahle 
individuals: 

(i)  For  a  QHP  selection  received  by 
the  Exchange  from  a  (pialified 
individual  in  accordance  with  the  dates 
sjiecified  in  jiaragraph  (1))(1)  or  (l))(2)(ii) 
of  this  section,  the  Exchange  may 
jirovide  a  coverage  effective  date  for  a 


(pialified  individual  earlier  than 
specified  in  such  jiaragraphs. 

(ii)  Fora  QHP  selection  received  by 
the  Exchange  from  a  (pialified 
individual  on  a  date  .set  by  the  Exchange 
after  the  fifteenth  of  the  month,  the 
Exchange  may  jirovide  a  coverage 
effective  date  of  the  first  of  the  following 
month. 

(4)  Advance  payments  of  the  preminin 
tax  credit  and  cost-sharing  redactions. 
Notwithstanding  the  standards  of  this 
.section,  the  Exchange  must  ensure  that 
advance  jiayments  of  the  ])remium  tax 
credit  and  co.st -sharing  reductions 
adhere  to  the  effective  dates  sjiecified  in 
§155.330(1). 

k  k  k  k  k 

(d)  The  Exchange  must  allow  a 
(pialified  individual  or  enrollee,  and, 
when  specified  below,  his  or  her 
dejiendent,  to  enroll  in  or  change  from 
one  QHP  to  another  if  one  of  the 
following  triggering  events  occur: 

(1)  'flu;  (pialified  individual  or  his  or 
her  dependent  loses  minimum  es.sential 
coverage: 

(1)  In  the  ca.se  of  a  QHP 
decertification,  the  triggering  event  is 
the  date  of  the  notice  of  decertification 
as  de.scrihed  in  §  155.1()8()(e)(2):  or 

(ii)  In  all  other  cases,  the  triggering 
event  is  the  date  the  individual  or 
dependent  loses  eligihilitv  for  minimum 
e.ssential  coverage; 

(2)  The  (pialified  individual  gains  a 
dependent  or  becomes  a  (le])en(lent 
through  marriage,  birth,  adoption  or 
placement  for  adojition; 

(3)  The  (pialified  individual,  who  was 
not  jireviously  a  citizen,  national,  or 
lawfully  jiresent  individual  gains  such 
status; 

(4)  The  qualified  individuars  or  his  oi¬ 
lier  dependent’s,  enrollment  or  non- 
enrollment  in  a  QHP  is  unintentional, 
inadvertent,  or  erroneous  and  is  the 
result  of  the  error,  misrepre.sentation,  or 
inaction  of  an  officer,  employee,  or 
agent  of  the  Exchange  or  HHS.  or  its 
instrumentalities  as  evaluated  and 
determined  by  the  Exchange.  In  such 
cases,  the  Exchange  may  take  such 
action  as  may  he  necessary  to  correct  or 
eliminate  the  effects  of  such  error, 
misrejire.sentation,  or  inaction: 

(5)  The  enrollee  or,  his  or  her 
dependent  adequately  demonstrates  to 
the  Exchange  that  the  QHP  in  which  he 
or  she  is  enrolled  substantially  violated 
a  material  jirovision  of  its  contract  in 
relation  to  the  enrollee; 

(())  Newlv  eligible  or  ineligible  for 
advance  pavinents  of  the  preminin  tax 
credit,  or  change  in  eligihilitv  for  cost¬ 
sharing  redactions,  (i)  The  enrollee  is 
determined  newly  eligible  or  newly 
ineligible  for  advance  jiayments  of  the 


premium  tax  credit  or  has  a  change  in 
eligibility  for  cost-.sharing  reductions; 

(ii)  The  enrollee's  dependent  enrolled 
in  the  same  QHP  is  determined  newly 
eligible  or  newly  ineligible  for  advance 
payments  of  the  jiremium  tax  credit  or 
has  a  change  in  eligibility  for  cost- 
.sharing  reductions;  or 

(iii)  A  (pialified  individual  or  his  oi¬ 
lier  dependent  who  is  enrolled  in 
(pialifying  coverage  in  an  eligible 
em])l()yer-s])onsore(l  plan  is  determined 
newly  eligible  for  advance  payments  of 
the  premium  tax  credit  ha.sed  in  part  on 
a  finding  that  such  individual  will  cease 
to  he  eligible  for  (pialifying  coverage  in 
an  eligihle-enijiloyer  sponsored  plan  in 
the  next  (it)  days  and  is  allowed  to 
terminate  existing  coverage.  The 
Exchange  must  permit  an  individual 
who.se  exi.sting  coverage  through  an 
eligible  employer-sponsored  plan  will 
no  longer  he  affordable  or  provide 
minimum  value  to  access  this  special 
enrollment  jieriod  jirior  to  the  end  of  his 
or  her  coverage  through  such  eligible 
employer-sponsored  jilan,  although  he 
or  she  is  not  eligible  for  advance 
payments  of  the  jnemium  tax  credit 
until  the  end  of  his  or  her  coverage 
through  such  eligible  employer- 
s])(msore(l  ])lan; 

(7)  The  (pialified  individual  or 
enrollee,  or  his  or  her  deiiendent,  gains 
access  to  new  QHPs  as  a  result  of  a 
|)ermanent  move; 

(8)  'I’lie  (pialified  individual  who  is  an 
Indian,  as  defined  by  .section  4  of  the 
Indian  Health  Care  Imjirovement  Act, 
may  enroll  in  a  QHP  or  change  from  one 
QHP  to  another  one  time  per  month; 
and 

(9)  The  (pialified  individual  or 
enrollee,  or  his  or  her  dependent, 
demonstrates  to  the  Exchange,  in 
accordance  with  guidelines  i.ssued  by 
HHS,  that  the  individual  meets  other 
exceptional  circumstances  as  the 
Exchange  may  provide. 

(10)  The  (jualified  individual  or  his  oi¬ 
lier  dependent  is  enrolled  in  an  eligible 
employer-sponsored  plan  that  is  not 
(pialifying  coverage  in  an  eligible 
employer-sponsored  jdan,  as  the  term  is 
defined  in  §  155.300  of  this  jiart,  and  is 
allowed  to  terminate  existing  coverage. 
The  Exchange  inu.st  permit  such  an 
individual  to  acce.ss  this  special 
enrollment  jieriod  00  days  prior  to  the 
end  of  his  or  her  coverage  through  such 
eligible  emjiloyer-sponsored  plan. 

■  104.  Section  155.430  is  amended  by 
revising  paragrajihs  (h)(1)  and  ((1)(1)  to 
read  as  follows: 

§  1 55.430  T ermination  of  coverage. 

***** 


(h)  *  *  * 
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(1)  Enrollf^ti-iniliciteid  ttirminations.  (i) 
'Pile  Exchange  must  ]K;rinit  an  onrollee 
to  terminate  his  or  her  coveragi;  in  a 
QHP,  inchuling  as  a  result  oi  the 
enrollee  ()l)taining  other  minimum 
essential  coverage,  with  appropriate 
notici!  to  th(!  Exchange  or  the  QHP. 

(ii)  'Phe  Exchange  must  j^rovide  an 
op|)ortunity  at  the  time  oi  plan  selection 
for  an  enrollee  to  choose  to  remain 
enrolled  in  a  QHP  if  the  Exchange 
identifies  that  he  or  she  has  become 
eligible  for  other  minimum  essential 
coverage  through  the  data  matching 
described  in  ^  l.'5r>.33()(d)  and  the 
enrollee  does  not  re(|nesl  termination  in 
accordance  with  paragraph  (l))(l)(i)  of 
this  section.  If  an  enrollee  does  not 
choose  to  remain  enrolled  in  a  QHP  in 
such  a  situation,  the  Exchange  must 
initiate  termination  of  his  or  her 
coverage  n])on  comj)Ietion  of  the 
reileterm illation  jiroc.e.ss  specified  in 
§l.'j5.33(). 

***** 

(d)  *  *  * 

(1)  For  purposes  of  this  .section — 

(i)  Reasonable  notice  is  defined  as 
fourteen  days  from  the  re(|nested 
effective  date  of  termination;  and 

(ii)  (lhanges  in  eligihilitv  for  advance 
])ayments  of  the  jiremium  tax  credit  and 
cost  sharing  reductions,  including 
terminations,  must  adhere  to  the 
effective  dates  sjiecified  in  S  15,'i. 330(1). 
***** 

■  lO.'i.  Add  Suhjiart  P'  to  read  as  follows: 

Subpart  F — Appeals  of  Eligibility 
Determinations  for  Exchange  Participation 
and  Insurance  Affordability  Programs 

.Sec. 

1.5.").. 500  Deliiiilions. 

155.505  CJeneral  eligiliility  ajipeals 
retiuireinents. 

155.510  Ajipeals  coordination. 

155.515  Notice  of  ap])eal  j)roc:edures. 
155.520  Appeal  re()uests. 

155.525  Eligibility  pending  ajjjieal. 

155.530  Dismissals. 

155.535  Informal  resolution  and  hearing 
nuiuirements. 

155.540  Ex])edited  ajipeals. 

155.545  Appeal  decisions. 

155.550  Appeal  record. 

155.555  Emjilover  a))j)eals  jirocess. 

Subpart  F — Appeals  of  Eligibility 
Determinations  for  Exchange 
Participation  and  Insurance 
Affordability  Programs 

§155.500  Definitions. 

In  addition  to  tho.se  definitions  in 
§  15.5.20  and  §  155.300,  for  purposes  of 
this  suhpart  and  §  155.740  of  snhjiart  H. 
the  following  terms  have  the  following 
meanings: 

Appeal  record  means  the  appeal 
decision,  all  papers  and  requests  filed  in 
the  proceeding,  and,  if  a  hearing  was 


held,  the  transcript  or  recording  of 
hearing  testimony  or  an  official  report 
containing  the  substance!  of  what 
hajipened  at  the  hearing,  and  anv 
exhibits  introduced  at  the  hearing. 

Appeal  reqaesi  means  a  clear 
expression,  either  orally  or  in  writing, 
by  an  applicant,  enrollee.  employer,  or 
small  business  employer  or  emplovee  to 
have  any  eligibility  determination  or 
redetermination  contained  in  a  notice 
issued  in  accordance  with  §  155.31()(g). 

§  155.33()(e)(l)(ii),  §  1 55.335(h)(l )(ii). 

§  155.715(e)  or  (1),  or  jnirsnant  to  future 
guidance  on  section  1311(d)(4)(H)  of  the 
Affordable  Hare  Act.  reviewed  by  an 
a]!j)eal.s  entity. 

Appeals  entity  means  a  body 
designated  to  hear  apjieals  of  eligibility 
determinations  or  redeterminations 
contained  in  notices  issued  in 
accordance  with  §§  1 55.31  ()(g), 
155.33()(e)(l)(ii).  1 55.335(h)(l)(ii). 
155.715(e)  and  (1),  or  notic:es  i.ssned  in 
accordance  with  future  guidance  on 
exemptions  ])nr.suant  to  section 
1311(d)(4)(H). 

Appellant  means  the  aj)plicant  or 
enrollee,  the  emjjloyor.  or  the  small 
hnsine.ss  emjiloyer  or  employju)  who  is 
reeptesting  an  ajipeal. 

De  novo  review  means  a  r(!view  of  an 
appeal  without  deference  to  jirior 
decisions  in  the  case. 

Evidentiary  hearing  means  a  hearing 
conducted  where  new  evidence  may  h(! 
presented. 

Vacate  means  to  .set  aside  a  puivious 
action. 

§  1 55.505  General  eligibility  appeals 
requirements. 

(a)  Genera!  requirements.  Unless 
otherwise  sjiecified,  the  provisions  of 
this  suhpart  apply  to  Exchange 
eligibility  appeals  |)roce.sses,  regardless 
of  whether  the  appeals  process  is 
jirovided  by  a  state-based  Exchange 
ajijieals  entity  or  by  HHS. 

(b)  Bight  to  appe(d.  In  accordance 
with  §  155.355  and  future  guidance  on 
section  1311(d)(4)(H)  of  the  Affordable 
Care  Act,  an  applicant  or  enrollee  must 
have  the  right  to  appeal — 

(1)  An  eligibility  determination  made 
in  accordance!  with  suhpart  D, 
including — 

(i)  An  initial  determination  of 
eligibility,  including  the  amount  of 
advance  paym(!nt.s  of  the  premium  tax 
credit  and  level  of  cost-sharing 
reductions,  made  in  accordance  with 
the  standards  sjiecified  in  45  CFR 
155.3()5(a)  through  (h):  and 

(ii)  A  redetermination  of  eligibility, 
including  the  amount  of  advance 
paynieiits  of  the  premium  tax  credit  and 
level  of  co.st -sharing  reductions,  made  in 


accordance!  with  45  CFR  155.330  and 
§  155.335; 

(2)  An  eligibility  determination  for  an 
ex(!mption  made  in  accordance  with 
future  guidance  on  exemi)tions  pursuant 
to  .section  1311(d)(4)(H)  of  the 
Affordable  Care  Act;  and 

(3)  A  failure  by  the  Exchange  to 
provide  timely  notice  of  an  eligibility 
(leteninination  in  accordance  with 

§  155.310(g),  §  155.330(e)(l)(ii),  or 
§155.335(h)(l)(ii). 

(c)  Options  for  Exchange  appeals. 
Exchange  eligibility  ajjpeals  may  be 
conducted  by — 

(1)  3'he  Exchange,  if  the  Exchange 
establishes  an  appeals  jirocess  in 
accordance  with  the  re(|niremeiit.s  of 
this  suhpart:  or 

(2)  HHS.  upon  exhaustion  of  the  .state- 
based  Exchange  appeals  j)roces.s.  or  if 
the  Exchange!  has  not  established  an 
appeals  process  in  accordance  with  the 
re(|uirement.s  of  this  snbpart. 

(d)  Eligible  entities.  An  ajjjieals 
process  established  under  this  snbpart 
mn.st  complv  with  the  re(|nirements  of 
42  CFR  431. '10(c)(2). 

(e)  Authorised  representatives.  An 
appellant  may  designate  an  authorized 
representative  to  act  on  his  or  her 
behalf,  inchuling  in  making  an  ajipeal 
request,  as  provided  in  §  155.227. 

(f)  Accessibility  recjuireinents. 

A])j)eal.s  processes  estahli.shed  under 
this  snbpart  must  comply  with  the 
accessihilitv  reijuirements  in 

§  155.205(c). 

(g)  Judicial  review.  An  appellant  may 
.seek  judicial  review  to  the  extent  it  is 
available  by  law. 

§155.510  Appeals  coordination. 

(a)  Agreements.  Tlu!  ajjpeals  entitv  or 
the  Exchange  must  enter  into 
agreements  with  the  agencies 
administering  insurance  affordahilitv 
jirograms  regarding  the  ajipeals 
processes  for  such  programs  as  are 
nece.ssary  to  fulfill  the  requirements  of 
this  snbpart.  Such  agreements  will 
include  a  clear  delineation  of  the 
responsibilities  of  each  entity  to  .siqjpor 
the  eligibility  a])peals  process,  and 
must — 

(1)  Minimize  burden  on  appidlants. 
including  not  asking  the  ajipellant  to 
provide  du])licative  information  or 
docnm(!ntation  that  he  or  she  already 
provided  to  an  agency  administering  an 
insurance  affordability  program  or 
eligibility  ajipeals  juoce.ss; 

(2)  Ensure  jirompt  issuance  of  apjieal 
decisions  consistent  with  timeliness 
.standards  established  und(!r  this 
suhpart;  and 

(3)  Comply  with  the  recjiurements  set 
forth  in  42  CFR  431.1()(d). 

(b)  Coordination  for  Medicaid  and 
CHIP  appeals.  (1)  Consistent  with  42 
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CFR  431.10((:)(l){ii)  and  §4.'>7.112(),  the 
a|)|)ellant  must  l)e  informed  of  the 
option  to  opt  into  pursuing  his  or  her 
ap])eal  of  an  adv(!r.se  Medicaid  or  (iUlP 
determination  mad(!  1)V  tlie  Exchange 
directly  with  the  Medicaid  or  CHIP 
agency,  and  if  the  a))])(;llant  elects  to  do 
so,  the  a|)|)eals  (Mitity  transmits  the 
eligibility  determination  and  all 
information  j)rovid(Hl  via  .secure 
ehxlronic  interface.  ])romptlv  and 
without  undue  delay,  to  the  Medicaid  or 
(3  IIP  agency,  as  applicable. 

(2)  Where  the  Medicaid  or  CHIP 
agency  has  delegated  a])])(‘als  authority 
to  the  Exchange  a])|)eais  entity 
consistent  with  42  CFR  431.1()(c)(l)(ii) 
and  the  a])])ellant  has  elected  to  have 
the  Exchange  appeals  entity  hear  the 
appeal,  the  appeals  entity  may  include 
in  the  appeal  decision  a  determination 
of  Medicaid  and  CHIP  eligibility, 
j)rovid(!d  that — 

(i)  The  appeals  entity  ajjplies 
Medicaid  and  CHIP  MACI-hased  income 
standards  and  standards  for  citizenship 
and  immigration  status,  using 
v(!rification  rules  and  proccidures 
consistent  with  42  (iFR  parts  43.1  and 
4.57. 

(ii)  Notices  recpured  in  connection 
with  an  eligibility  determination  for 
Medicaid  or  CHIP  are  j)erformed  hv  the 
appeals  entity  consi.stent  with  the 
standards  identified  in  this  snhpart. 
suhpart  D.  and  the  .State  Mculicaid  or 
C31IP  agency  consi.stent  with  a])plical)le 
law. 

(3)  Where  the  Medicaid  or  CHIP 
agency  has  not  delegated  appeals 
authority  to  the  ap])eals  entity  and  the 
a])|)ellant  seeks  review  of  a  denial  of 
Mculicaid  or  CHIP  eligibility,  the 
ap]M!als  entity  must  transmit  the 
eligibility  determination  and  all 
information  jjrovided  as  part  of  the 
a])])eal  via  secure  electronic  interface, 
promptly  and  without  undue  delay,  to 
the  Medicaid  or  CHIP  agency,  as 
api)lical)le. 

(4)  The  Exchange  must  consider  an 
appellant  determined  or  asse.ssed  by  the 
appeals  entity  as  not  jiotentiallv  eligible 
for  Medicaid  or  CHIP  as  ineligible  for 
Medicaid  and  CHIP  based  on  the 
applicable  Medicaid  and  CHIP  MACI- 
hased  income  standards  for  purj)oses  of 
determining  eligihilitv  for  advance 
|)ayments  of  the  j)remium  tax  credit  and 
cost-.sharing  reductions. 

(c)  Data  exchange.  The  aj)peals  entitv 
mu.st — 

(1)  Ensure  that  all  data  exchanges  that 
are  j)art  of  the  aj)peals  process,  com])ly 
with  the  data  exchange  reejuirements  in 
§  15.5.2(j().  §  155.270.  and  S  155.345(h): 
and 

(2)  Comply  with  all  data  sharing 
reejnests  made  by  HHS. 


§  1 55.51 5  Notice  of  appeal  procedures. 

(a)  Ihxjiiiranuinl  to  provide  notiro  of 
opprol  i)rocr(inrrs.  Tlu!  Exchange;  must 
provide  notice  of  a])p(;al  |)rocedures  at 
the;  lime  that  the — 

(1)  Applicant  submits  an  application: 
and 

(2)  Notice  of  eligibility  di;termination 
is  sent  under  155.31  ()(g), 

155.330(e)(l)(ii).  155.335(h)(l)(ii).  or 

future;  guielane;e  eni  e;xe;mptie)ns  pursuinit 
te)  .s(;e:tie)n  1 31 1  (el)(4)(H)  e)f  the; 

Affe)relal)le;  C.ire  Ae;t. 

(h)  (irnrrol  rontrnt  on  ii‘>lit  to  opprol 
ond  opi)rol  prorrdnrrs.  Ne)tie:es 
ele;se;ril)eel  in  ])aragraph  (a)  of  this 
s(;e:tie)n  must  ceentain — 

(1)  An  explanation  e)f  the  aj)plicant  or 
e;nre)ll(H;’s  apjjeal  rights  uiul(;r  this 
suhpart: 

(2)  A  ele;.scrij)tie)n  of  the  pre)e;e;elure;s  by 
whie:h  the;  applie:ant  e)r  enre)ll(;e;  may 
re;ejue;.st  an  ap])e;al: 

(3)  lnfe)rmatie)n  e)n  the  applie:ant  e)r 
enre)lle;e;’s  right  to  repre;.sent  himself  e)r 
herself.  e)r  te)  he;  re;pre;.sente;el  by  le;g;il 
e:e)unse;l  eer  an  anthenizeel  re;pre;.sentative: 

(4)  An  e;xplanatie)n  e)f  the; 
e;ire:umstane;e;s  nnele;r  whie;h  the; 
a])pe;llant’s  eligibility  mav  he; 
maintaineel  e)r  re;instate;el  ])e;neling  an 
appe;iil  ele;e:isie)n,  as  ele;.se;ril)e;el  in 
§155.525:  anel 

(5)  An  explanatieni  that  an  appe;al 
ele;e;isie)n  for  one;  he)u.sehe)lel  me;mhe;r 
may  result  in  a  e:hange  in  e;ligil)ility  for 
e)the;r  he)u.sehe)lel  me;ml)e;rs  anel  may  he; 
hanelle;el  iis  a  reeleterminatieni  in 
ae:e;e)relane:e  with  the;  .stanehirels  spee:ifie;el 
in  §155.305. 

§  1 55.520  Appeal  requests. 

(:i)  Grurrol  stondords  for  oppred 
rrepirsts.  The  Exe:hange  anel  the  apj)e;als 
entity — 

(1)  Must  ae:e:e;pt  a])j)e;al  re;e|ue;.sts 
snhmitteel — 

(1)  By  telej)he)ne: 

(ii)  By  mail: 

(iii)  In  j)e;rson.  if  the  Exe:hange  e)r  the 
a])])e;als  entity,  as  ap])lie;al)le;,  is  e;apahle 
e)f  re;e:eiving  in-person  ;ippe;al  re;eiue;sts: 
or 

(iv)  Via  the  Interne;!. 

(2)  May  a.ssist  the;  apj)lie:ant  eer 
enreellee;  in  making  the;  appe;al  re;eiue;st: 

(3)  Must  ne)t  limit  eer  inte;rfe;re;  with  the; 
a])j)lie;anl  or  enre)lle;e’s  right  te)  meike  an 
apj)e;al  re;e]uest:  anel 

(4)  Must  ceensieler  an  aj)pe;al  re;eiuest  te) 
he;  valiel  fe)r  the  ])urpe)se;  e)f  this  suhpiirt, 
if  it  is  submitted  in  ae;e:e)relane;e;  with  the; 
re;eiinrements  e)f  paragraphs  (h)  anel  (e;)  e)f 
this  .se;e;tion  anel  §  155.505(1)). 

(h)  Approl  rrqorst.  'fhe  Exe:hange  :mel 
the  a])])e;als  entity  must  allow  an 
aj)j)lie;ant  e)r  enrol le;e  to  re;ejue;.st  an 
a])j)e;al  within  00  elays  of  the  elate  e)f  the; 
notice  e)f  eligibility  determinatie)n. 


(e:)  Approl  ofo  stotr-hosrd  Exrhongr 
opprols  rntitv  dreision  to  IIHS.  If  the 
appellant  elisagrees  with  the;  iippeal 
ele;e:isie)n  e)f  ii  state;-l)<ise;el  Exe;hange; 
appeiils  entity,  he;  e)r  she;  may  meike  an 
eippeal  re;e]ue;st  te)  HH.S  within  30  elavs 
e)f  the;  elate  e)f  the;  .state-haseel  Exe:hange 
apj)e;;ils  entity's  ne)tie:e;  e)f  a])])e;al 
ele;e:isie)n  threeugh  any  e)f  the;  methe)els 
ele;se;ril)e;el  in  paieigniph  (a)(1)  e)f  this 
se;e:tie)n. 

(el)  Acknowlrdgrmrnt  of  opixud 
rrcjnrst.  (1)  lJpe)n  ree:eipt  e)f  a  valiel 
ap])e;al  re;ejue;st  pnrsiumt  te)  paragraj)!) 

(h),  (e;),  e)r  (el)(3)(i)  e)f  this  se;e:tie)n,  the; 
a])])e;als  entity — 

(1)  Must  send  timely  ae;kne)wleelgment 
te)  the;  api)ellant  of  the  re;e:ei])t  e)f  his  e)r 
her  valiel  a])])e;al  re;(iue;.st.  ine.lueling — 

(A)  Information  re;gareling  the; 
appellant's  eligibility  peneling  a])])e<il 
l)ursuant  te)  §  155.525:  and 

(B)  An  e;x])lanatie)n  that  any  advane;e 
])ayment.s  of  the  ])re;mium  tax  e:re;dit 
])aiel  on  l)e;half  of  the  tax  filer  pe;neling 
appe;{il  are;  sid)je;e:t  to  re;e:e)ncili<itie)n 
iineler  20  CFR  1.30B-4. 

(ii)  Must  se;nel  time;ly  ne)tie:e;  via  se;e:nre 
e;le;e:tre)nie:  interfae;e;  e)f  the;  ap])e;al  re;e]ue;st 
anel.  if  applie;al)le;,  instrue:tie)ns  to 
pre)viele  eligibility  i)eneling  aj)peal 
pursuant  te)  §  155.525,  te)  the;  Exe:hange; 
anel  te)  the;  agene:ie;s  aelministering 
Me;elie;aiel  or  CHIP,  where;  ap])lie:al)le;. 

(iii)  If  the  eippeal  re;e|ue;st  is  maele; 
j)nrsuanl  to  pareigra])h  (c)  e)f  this  se;e:tie)n, 
mu.st  se;nel  timely  ne)tie:e  via  se;e:ure; 
e;le;e:tre)nic  inte;rface  e)f  the  appeal  re;ejue;sl 
te)  the;  stale-ha.seel  Exchange;  appe;als 
eaitity. 

(iv)  Must  pre)mptly  e;e)nfirm  re;e:ei])t  e)f 
the  re;e:e)rels  transferreel  ])ursnanl  te) 
paragraph  (el)(3)  or  (4)  of  this  .seeetion  to 
the  Exeehange  or  the  state-based 
Exchange;  appeals  entity,  as  apj)lie;al)le. 

(2)  lI])on  ree:eipt  of  an  appeal  re;que)sl 
that  is  ne)t  valid  heeeanse  it  fails  to  mec;t 
the  re;quirements  of  this  se;e:tion  e)r 

§  155.505(1)),  the  ap])e;als  entity  must — 

(i)  Promjitly  anel  withe)nl  unelne 
delciy,  se;nel  written  notice  to  the 
ap|)lie;ant  e)r  enrolle;e  that  the  appe;al 
re;que.st  luis  ne)t  been  ae:ce;pte;d  anel  e)f  the 
nature;  of  the  elefee.t  in  the  a])])eal 
re;epie;st:  anel 

(ii)  Treat  as  valiel  an  ameneleel  a])i)e;al 
re;(jue;st  that  me;e;ts  the;  re;e|uirements  e)f 
this  se;e;tie)n  anel  e)f  §  155.505(1)). 

(3)  lJ])e)n  re;e:e;i])t  e)f  ei  valiel  aj)j)e;al 
re;eiue;st  ])nr.suant  te)  paragraph  (h)  e)f  this 
se;e;tie)n,  e)r  upe)n  ree;eipt  e)f  the  ne)tie:e; 
unele;r  paragraj)!)  (d)(l)(ii)  e)f  this 
.se;e:tie)n,  the;  Exe;hange  mn.sl  transmit  via 
se;e:ure  ele;e;tre)nic  interfae;e  te)  the 
a])])eal.s  entity — 

(i)  The  ai)])e;al  re;e|ue;.st,  if  the  a])j)e;al 
re;eiue;st  was  initially  maele;  to  the 
Exe:hange:  anel 

(ii)  The  aj)])ellant's  eligibility  recorel. 
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(4)  Upon  receipt  of  tlie  notice 
j)ursuant  to  paragraj)h  (djjljjiii)  of  this 
section,  the  state-hased  Exchange 
a])peals  entity  must  transmit  via  secure 
electronic,  interface  the  apj)el hint’s 
ajipeal  record,  including  the  appellant's 
eligihilitv  record  as  received  from  the 
Exchange,  to  IlHS. 

§  155.525  Eligibility  pending  appeal. 

(a)  (knieu'dl  siandards.  After  receipt  of 
a  valid  ajipeal  recpiest  or  notic:e  under 
§  15.'5.52()(dKl  )(ii)  that  concerns  an 
appeal  of  a  redeterniination  under 

155.3.3()(e)  or  §  1 55.3.35(h).  the 
Exchange  or  the  Medicaid  or  (dllE 
agency,  as  applicable,  imi.st  continue  to 
consider  the  ajipellant  eligible  while  the 
appeal  is  pending  in  accordance  with 
.standards  .set  forth  in  jiaragrajih  (h)  of 
this  section  or  as  determined  by  the 
Medicaid  or  CHIP  agency  consistent 
with  42  C]FR  jiarts  4.35  and  457,  as 
ajiplicahle. 

(1))  Implementation.  The  Exchange 
mn.st  continue  the  a])pellant'.s  eligibility 
for  enrollment  in  a  QHP.  advance 
])ayments  of  the  premium  tax  credit, 
and  cost-sharing  reductions,  as 
aiiplicahle,  in  accordance  with  the  level 
of  eligibility  immediately  before  the 
redetermination  being  apjiealed. 

§155.530  Dismissals. 

(a)  Dismissed  of(ipj)e(d.  The  ajipeals 
entity  mn.st  dismiss  an  appeal  if  the 
a]n)ellant — 

(1)  Withdraws  the  a])])eal  recpiest  in 
writing: 

(2)  Fails  to  a])])ear  at  a  .scheduled 
hearing; 

(3)  Fails  to  submit  a  valid  a|)])eal 
recjuest  as  specified  in  §  155.520(a)(4); 
or 

(4)  Dies  while  the  apjjeal  is  jjending. 

(h)  Notice  o  f  dismissal  to  the 

ajjpellant.  If  an  appeal  is  dismi.ssed 
under  ])aragra])h  (a)  of  this  section,  the 
appeals  entity  must  provide  timely 
notice  to  the  apjjellant,  including — 

(1)  The  reason  for  dismissal; 

(2)  An  exj)lanation  of  the  dismi.ssal’s 
effect  on  the  aj)i)ellant’s  eligibility;  and 

(3)  An  explanation  of  how  the 
aj)])ellant  mav  show  good  cause  whv  the 
dismissal  should  he  vacated  in 
accordance  with  paragraph  (d)  of  this 
.section. 

(c)  Notice  of  the  dismissed  te)  the 
Exchemge,  Medie:aiel,  en  CAIlP.  If  an 
aj)j)eal  is  dismissed  under  ])aragrai)h  (a) 
of  this  section,  the  a])])eals  entity  mu.st 
])rovide  timely  notice  to  the  Exchange, 
and  to  the  agency  administering 
Medicaid  or  CHIP,  as  ajjplicahle, 
including  in.struction  regarding — 

(1)  The  eligibility  determination  to 
inn)lement;  and 

(2)  Di.scontinuing  eligibility  j)rovided 
under  §  155.525. 


(d)  Veweding  a  ehsmisseil.  The  appeals 
entity  may  vacate  a  dismissal  if  the 
appellant  makes  a  written  recpiest 
within  30  days  of  the  date  of  the  notice 
of  dismi.ssal  showing  good  cause  whv 
the  dismissal  shoidd  he  vacated. 

§155.535  Informal  resolution  and  hearing 
requirements. 

(a)  Infonneil  reese)Iation.  Tin;  HH.S 
api)eals  process  will  ])rovide  an 
opportunity  for  informal  resolution  and 
a  hearing  in  accordance  with  the 
nKiuirements  of  this  section.  A  .state- 
ha.sed  Exchange  appeals  entity  may  also 
])rovide  an  informal  resolution  ])roce.s.s 
prior  to  a  hearing,  provided  that — 

(1)  The  process  comi)lie.s  with  the 
scojm;  of  nndew  specified  in  paragraph 

(e)  of  this  section; 

(2)  The  appellant’s  right  to  a  hearing 
is  j)reserv(!d  in  any  case  in  which  the 
appellant  remains  di.ssatisfied  with  the 
outcome  of  the  informal  resolution 
])rocess; 

(3)  If  the  a])])eal  advances  to  hearing, 
the  appellant  is  not  a.sked  to  provide 
duplicative  information  or 
doenmentation  that  he  or  she  jireviously 
providiul  during  the  a))plication  or 
informal  resolution  process;  and 

(4)  If  the  a])])eal  (h)es  not  advance  to 
hearing,  the  informal  resointion 
decision  is  final  and  binding. 

(h)  Ne)tie:e  of  heuiring.  When  a  hearing 
is  scheduled,  the  appeals  entity  must 
send  written  notic;e  io  the  apptdlant  of 
the  date,  time,  and  location  or  format  of 
the  hearing  no  later  than  15  days  prior 
to  the  hearing  date. 

(c)  (Jonehicting  the  Imening.  All 
hearings  under  this  .suh])art  must  he 
conducted — 

(1)  At  a  reasonable  date,  time,  and 
location  or  format: 

(2)  After  notice  of  the  hearing, 
pursuant  to  paragraph  (h)  of  this  .section; 

(3)  As  an  evidentiary  hearing, 
consistent  wdth  paragraj)h  (e)  of  this 
section;  and 

(4)  By  one  or  more  imj)artial  officials 
who  have  not  been  directly  involved  in 
the  eligihilitv  determination  or  anv  j)rior 
Exchange  appeal  decisions  in  the  same 
matter. 

(d)  Proe:eehn'eil  rights  e)fem  appedlemt. 
The  ap])eal.s  entitv  must  provide  the 
appellant  with  the  opportunity  to — 

(1)  Review  his  or  her  aj)peal  record, 
including  all  documents  and  records  to 
he  used  by  the  appeals  (mtity  at  the 
hearing,  at  a  reasonable  time  before  the 
date  of  the  hearing  as  well  as  during  the 
hearing: 

(2)  Bring  witnesses  to  testify; 

(3)  Establish  all  relevant  facts  and 
circumstances; 

(4)  Pnisent  an  argument  without 
undue  interference;  and 


(5)  Question  or  refute  any  testimony 
or  evidence,  including  the  opportunity 
to  confront  and  cross-examine  adverse 
witnesses. 

(e)  Informeition  emd  evieleme:e  te)  he 
e.onsieieneel.  The  apptials  (mtity  must 
consider  the  information  used  to 
det(!rmine  the  a|)pellant’.s  eligihilitv  as 
well  as  any  additional  relevant  evidence 
pr(;.sent(!d  during  the  course  of  the 
apj)eal,  iucluding  at  the  Imaring. 

(0  Stemeleird  e)f  review.  The  a])])eal.s 
entity  will  review  the  appeal  de  novo 
and  will  consider  all  relevant  facts  and 
(ividence  adduced  during  the  aj)p(;al. 

§155.540  Expedited  appeals. 

(a)  E.xpeieh'teeel  apj)e)als.  The  appeals 
entity  must  estahli.sh  and  maintain  an 
expedited  appeals  process  for  an 
appellant  to  re(ine.st  an  expedited 
process  where  there  is  an  immediate 
iKied  for  health  ser\’ices  because  a 
.standard  ap])eal  coidd  scniouslv 
jeopardize  the  ap])ellant’.s  life  or  health 
or  ability  to  attain,  maintain,  or  regain 
maximnm  function. 

(h)  Denied  e)f  ei  reejaest  fe)r  e^xpeeiiteei 
eippeeel.  If  the  apjmals  entity  demies  a 
r(!(iu(;st  for  an  expedited  appeal,  it 
must — 

(1)  Handle  the  a])peal  re(iut!.st  under 
the  standard  proc(!S.s  and  i.ssue  tin; 
appeal  decision  in  accordance  with 
§155..545(t))(l):  and 

(2)  Make  reasonable  efforts  to  inform 
the  aijpellant  through  electronic  or  oral 
notification  of  the  denial  and,  if  notified 
orally,  follow  up  with  the  ap])ellant  by 
written  notice  within  2  days  of  the 
denial. 

§155.545  Appeal  decisions. 

(a)  Append  decisions.  A])p(nd 
decisions  must — 

(1)  Be  ha.sed  (jxclusively  on  the 
information  and  evidence  specified  in 
§  155.535(e)  and  the  eligibility 
nujiunmumts  under  .suh])art  D  of  this 
j)art  or  pursuant  to  future  guidance  on 
s(!ction  1311(d)(4)(H)  of  the  Affordable 
Care  Act,  as  applicable; 

(2)  .State  the  decision,  including  a 
])lain  language  description  of  the  effect 
of  the  decision  on  the  apjjel hint’s 
eligibility: 

(3)  .Summarize  the  facts  relevant  to 
the  apiieal; 

(4)  Identify  the  legal  basis,  including 
the  regulations  that  support  the 
decision: 

(5)  .State  the  effective  date  of  the 
decision;  and 

(R)  If  the  ap])eals  entity  is  a  .state- 
based  Exchange  ajipeals  entity,  jirovide 
an  explanation  of  the  a])pellant’s  right  to 
pursue  the  apjieal  at  HH.S,  if  the 
appellant  remains  dissatisfied  with  the 
eligibility  determination. 
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(I))  Notice  of  api)eal  decision,  'rhe 
appeals  entity — 

(1)  Must  issue  written  notice  ol  the 
a])])eal  decision  to  the  ap])ellant  within 
‘M)  days  of  the  date  an  aj)i)eal  nKjue.st 
under  I.'i.‘i.!j2()(h)  or  (c)  is  received,  as 
administratively  feasible. 

(2)  In  the  case  of  an  appeal  request 
sul)initted  under  §  l.'j.‘i.54()  that  the 
appeals  entity  determines  meets  the 
criteria  for  an  expedited  appeal,  must 
issue  the  notice  as  expeditiouslv  as  the 
appellant's  health  condition  recpiires. 
hut  no  later  than  3  working  days  after 
the  a])peals  entity  receives  the  recpie.st 
for  an  expedited  appeal. 

(3)  Must  provide  notice  of  the  aj)j)eal 
decision  and  instructions  to  cea.se 
pended  eligibility  to  the  ajipellant.  if 
a])plicahie.  via  .secure  electronic 
interface,  to  the  Exchange  or  the 
Medicaid  or  CHIP  agency,  as  applicable. 

(c)  Implementation  of  appecd 
decisions.  The  Exchange  or  tin; 

Medicaid  or  CHIP  agency,  as  applicable. 
nj)on  receiving  the  notice  described  in 
paragraph  (h)  of  this  section,  must 
promj)tly — 

(1)  Implement  the  appeal  decision 
retroactive  to  the  date  tlie  incorrect 
eligibility  determination  was  made  or  at 
a  time  detcnmined  under  l.'j.'i. 330(1).  as 
applicable,  or  in  accordance  with  the 
applicable  Medicaid  or  (^HIP  standards 
in  42  (3''R  parts  43.'5  or  4r)7:  and 

(2)  Redet(!rmine  the  eligibility  of 
household  memhers  who  have  not 
appealed  their  own  eligibility 
determinations  hut  whose  eligibility 
may  he  affected  by  the  apj)eal  decision, 
in  accordance  with  the  stamlards 
specified  in  §  15.'i.3().'j. 

§155.550  Appeal  record. 

(a)  Appellant  access  to  the  appeal 
record.  Subject  to  the  recjuiniinents  of 
all  apj)licahle  federal  and  state  laws 
regarding  privacy,  confidentiality, 
disclosure,  and  personally  identifiable 
information,  the  apjjeals  entity  mu.st 
make  the  appeal  record  accessible  to  the 
a])pellant  at  a  convenient  place  and 
time. 

(h)  Pablic  access  to  the  apjjecd  record. 
The  appeals  entity  must  provide  ])uhlic 
acce.ss  to  all  apjieal  records,  subject  to 
all  a])])lical)le  federal  and  state  laws 
r(!garding  jirivacy,  confidentialitv, 
di.sclosure,  and  j)ersonally  identifiable 
information. 

§  155.555  Employer  appeals  process. 

(a)  General  reqnirements.  The 
provisions  of  this  section  applv  to 
employer  appeals  i)roce.sses  through 
which  an  employer  may,  in  respon.se  to 
a  notice  under  §  1.55.310(11),  ajipeal  a 
determination  that  the  emjiloyer  does 
not  provide  minimum  essential 


coverage  through  an  emjiloyer- 
s])onsored  plan  or  that  the  employer 
does  provide  that  covijrage  hut  it  is  not 
affordable  coverage  with  respect  to  an 
enuiloyee. 

(h)  E.\chan<>e  employer  appeals 
process.  An  Exchange  may  estahli.sh  an 
employer  ajipeals  process  in  accordance 
with  the  reipiirements  of  this  section, 

§  155.505(e)  through  (g),  and 
§  1 55.510(a)(l ),  (a)(2),  and  (c).  Where  an 
Exchange  has  not  established  an 
employer  ap|)eals  jirocess,  HI  IS  will 
jirovide  an  emjiloyer  ajijieals  jiroce.ss 
that  meets  the  reijuirements  of  this 
section,  §  155.505(e)  through  (g),  and 
§  155.510(a)(1),  (a)(2).  and '(c). 

(c)  Apjnud  reipiest.  The  liixchange  and 
ajuieals  entity,  as  ajijilicahle,  mu.st — 

(1)  Allow  an  emjiloyer  to  reijuest  an 
ajijieal  within  00  days  from  the  date  the 
notice  described  under  §  155.310(h)  is 
sent; 

(2)  Allow  an  emjiloyer  to  sulimit 
relevant  evidence  to  sujijiort  the  ajijieal: 

(3)  Allow  an  emjiloyer  to  sulimit  an 
ajijieal  recjnest  to — 

(i)  The  Exchange  or  the  Exchange 
ajijieals  entity,  if  the  Exchange 
establishes  an  emjiloyer  ajijieals 
Jirocess;  or 

(ii)  HHS,  if  the  Exchange  has  not 
established  an  emjiloyer  ajijieals 
Jiroce.ss; 

(4)  Comjily  with  the  recjuirements  of 
§  155.520(a)(1)  through  (3);  and 

(5)  Consider  an  ajijieal  recjuest  valid  if 
it  is  suhmitted  in  accordance  with 
jiaragrajih  (c)(1)  of  this  section  and  with 
the  jiurjiose  of  ajijiealing  the 
determination  iclentified  in  the  notice 
sjiecafied  in  §  155.310(h). 

(d)  Notice  ofappecd  nupiesi.  IJjion 
receijit  of  a  valid  ajijieal  recjuest.  the 
ajijieals  entity  must — 

(1)  Send  timely  acknowledgement  of 
the  receijit  of  the  ajijieal  recjuest  to  the 
emjiloyer.  including  an  exjilanation  of 
the  ajijieals  jircic;ess; 

(2)  Send  timely  ncitic:e  to  the 
emjilovee  of  the  rec:eijit  of  the  ajijieal 
recjuest,  including — 

(i)  An  exjilanation  of  the  ajijieals 
Jirocess; 

(ii)  Instructions  for  sulimitting 
additional  evidenc;e  for  c.onsideration  by 
the  apjieals  entity;  and 

(iii)  An  exjilanation  of  the  jicilential 
effect  of  the  emjilciyer's  ajijieal  on  the 
emjilciyee’s  eligibility. 

(3)  Promjitly  notify  the  Exctiange  of 
the  ajijieal,  if  the  emjiloyer  did  not 
initially  make  the  ajijieal  recjuest  to  the 
Exchange. 

(4)  IJjicin  rec:eijit  of  an  ajijieal  recjue.st 
that  is  not  valid  liec:ause  it  fails  to  meet 
the  recjuirements  of  this  section,  the 
ajijieals  entity  must — 

(i)  Promjitly  and  without  undue 
delay,  send  written  notice  to  the 


emjiloyer  that  the  ajijieal  recjuest  has  not 
been  ac:cejitecl  and  of  the  nature  of  the 
defect  in  the  ajijieal  recjuest;  and 

(ii)  Treat  as  valid  an  amended  ajijieal 
recjuest  that  meets  the  recjuirements  of 
this  section,  incdiiding  st.uiclards  for 
timeliness. 

(e)  Transmitted  and  receipt  of  records. 
(1)  Djicin  receijit  of  a  valid  ajijieal 
recjuest  under  this  section,  or  ujicin 
receijit  of  the  notic:e  under  jiaragrajih 
(cl)(3)  of  this  section,  the  Exctiange  must 
jiromjitly  transmit  via  secuire  electronic 
interface;  to  the  ajijieal  entity — 

(1)  The  ajijieal  recjuest,  if  the  ajijicial 
recjuest  was  initiallv  made  to  the 
Exctiange;  and 

(ii)  The  emjiloyee’s  eligibility  recxird. 

(2)  The  ajijieals  entity  must  jiromjitly 
c:onfirm  rec.eijit  of  records  transmitted 
pursuant  to  jiaragrajih  (e)(1)  of  this 
section  to  the  entity  that  transmitted  the 
recxirds. 

(fl  Dismissed  ofeippe^ed.  The  ajijieals 
entity — 

(1)  Must  dismi.ss  an  ajijieal  under  the 
ctrc:nnistanc:es  sjiectfied  in 

§  155.53()(a)(l )  or  if  the  recjuest  fails  to 
c;onijily  with  the  .standards  in  jiaragrajih 
(c:)(4)  of  this  .section. 

(2)  Must  jirovicle  timely  notic:e  of  the 
dismissal  to  the  enijiloyer,  enijiloyee, 
and  Excdiange  including  the  rea.son  for 
dismissal;  and 

(3)  May  vac:ate  a  dismi.ssal  if  the 
enijiloyer  makes  a  written  recjuest 
within  30  days  of  the  date  of  the  ncitic;e 
of  dismissal  .showing  good  c;au.se  why 
the  dismissal  should  lie  vac:atecl. 

(g)  Pre)e:eehired  rights  of  the  empkiyer. 
The  ajijieals  entity  must  jirovicle  the 
emjilover  the  ojijiortunitv  to — 

(1)  Provide  relevant  evidenc:e  for 
review  of  the  determination  of  an 
employee’s  eligibility  for  aclvanc:e 
jiayments  of  the  jiremium  tax  credit  or 
cxist-sharing  reductions; 

(2)  Review — 

(i)  The  information  de.scrilied  in 
§155.31()(h)(l); 

(ii)  Information  regarding  whether  the 
emjilciyee’s  inc;cime  is  above  or  lielciw 
the  threshold  by  which  the  affordahility 
of  emjilciyer-sjionscired  minimum 
essential  coverage  is  measured,  as  set 
forth  by  standards  cle.scrihed  in  2(i  CFR 
1.3(iB;  and 

(iii)  Other  data  used  to  make  the 
cietermination  descaihed  in  §155.305(1) 
or  (g),  to  the  extent  allowable  by  law, 
exc:ejit  the  information  cle.scrihed  in 
jiaragrajih  (h)  of  this  section. 

(h)  Cejnfidentieilitv  of  emplem^e 
informeitiem.  Neither  the  Exdiange  nor 
the  ajijieals  entity  may  make  available  to 
an  emjiloyer  any  tax  return  information 
of  an  emjilovee  as  jirohiliited  liv  §0103 
of  the  Code. 

(i)  Adjndie:aiion  of  emphyer  appeeds. 
Emjiloyer  ajijieals  must — 
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(1)  lie  reviewed  by  one  or  nion; 
impartial  officials  who  have  not  been 
directly  involved  in  the  em))loyee 
eligibility  determination  implicated  in 
the  a])peal: 

(2)  (Consider  the  information  used  to 
determine  the  em])lovee's  eligibility  as 
well  as  any  additional  relevant  evidence 
provided  by  the  employer  or  the 
em|)loyee  during  the  cour.se  of  the 
appeal;  and 

(3)  Be  niviewed  f/e  novo. 

(j)  Appoal  docisions.  Emj)loy(!r  a])])eal 
decisions  must — 

(1)  Be  hascul  exclusively  on  tin; 
information  and  evidence  de.scrihcul  in 
paragraph  (i)(2)  and  the  eligibility 
standards  in  4.5  (IFR  j)art  15.5.  sul)part  D; 

(2)  State  the  decision,  including  a 
plain  language  dciscription  of  the  effect 
of  the  decision  on  the  employee’s 
eligibility:  and 

(3)  Comj)ly  with  the  reqinrements  .set 
forth  in  §  155.545(a)(3)  through  (5). 

(k)  Nolico  ofappodi  dacision.  The 
a])peals  entity  must  ])rovide  written 
notice  of  the  appeal  decision  within  90 
days  of  the  date  the  apj)eal  recpiest  is 
receiv(!d.  as  administratively  feasible, 
to — 

(l)  The  emi)lover.  .Snc;h  notice  mu.st 
include — 

(1)  The  api)eal  decision:  and 

(ii)  An  explanation  that  the  aj)j)(!al 
decision  does  not  forec:lose  any  a])])eal 
rights  the  employer  may  have  under 
subtitle  F  of  the  Code. 

(2)  The  employee.  .Such  notic;e  must 
include  the  appeal  decision. 

(3)  The  Exchange. 

(l)  hnpleinontaiion  of  iho  appocd 
docision.  After  receijit  of  the  notice 
under  paragraph  (k)(3)  of  this  section,  if 
the  ap])eal  decision  affects  the 
employee’s  eligibility,  the  Exchange 
mu.st  promj)tly  redetermine  the 
employee’s  eligibility  in  accordance 
with  the  standards  sjiecified  in 
§155.305. 

(m)  Appoal  ivcord.  .Subject  to  the 
recpiirements  of  §  155.550  and 
])aragraph  (h)  of  this  section,  the  appeal 
record  must  he  accessible  to  the 
employer  and  to  the  employee  in  a 
convenient  format  and  at  a  convenient 
time. 

Subpart  H — Exchange  Functions: 

Small  Business  Health  Options 
Program  (SHOP) 

■  100.  .Section  155.705  is  amended  hv 
adding  paragraph  (c)  to  read  as  follows: 

§  1 55.705  Functions  of  a  SHOP. 

***** 

(c)  (Joordinalion  with  individual 
inarkat  Exchange  for  aligihility 
detenninations.  A  .SHOP  must  j)rovide 


data  to  the  individual  market  Exchange 
that  corresponds  to  the  .service  anxi  of 
the  SHOP  related  to  eligibility  and 
enrollment  of  a  (pialified  em])loyee. 
***** 

■  107.  .Section  155.740  is  added  to 
.Suh])art  II  to  read  as  follows: 

§155.740  SHOP  employer  and  employee 
eligibility  appeals  requirements. 

(a)  Definitions.  The  definitions  in 
§155.20,  §  155.300,  and  §  155.500  ai)ply 
to  this  section. 

(h)  General  requirements.  (1)  A  state, 
establishing  an  Exchange  pursuant  to 

§  155.100,  mu.st  provide  an  eligibility 
a]j]jeals  process  for  the  .SHOP.  Where  a 
state  has  not  established  an  Exchange 
pursuant  to  §  155.100,  HHS  will  provide 
an  eligibility  appeals  process  for  the 
.SHOP  that  meets  the  requirements  of 
this  .set:tion  and  the  requirements  in 
])aragra])h  (b)(2)  of  this  section. 

(2)  The  SHOP  apjreals  entity  must 
conduct  appeals  in  accordance  with  the 
re(|uinMnents  established  in  this  .section, 
§  155.505(e)  through  (g),  and 
§  155.510(a)(1),  (a)(2),  and  (c). 

(c)  Employer  right  to  appecd.  An 
enq)lover  may  apprud — 

(1)  A  notice  of  denial  of  eligibility 
under  §  155.715(e);  or 

(2)  A  failure  of  the  .SHOP  to  make  an 
eligibility  determination  in  a  timely 
manner. 

(d)  Employee  right  to  appeal.  An 
employee  may  appeal — 

(1)  A  notice  of  denial  of  eligibility 
under  §  155.715(f):  or 

(2)  A  failure  of  the  SHOP  to  make  an 
eligibility  determination  in  a  timely 
manner. 

(e)  Appeals  notice  requirement. 
Notices  of  the  right  to  appeal  a  denial 
of  eligibility  under  §155.71 5(e)  or  (IJ 
must  be  written  and  inchuh! — 

(1)  The  reason  for  the  denial  of 
eligibility,  including  a  citation  to  the 
apj)licable  regulations;  and 

(2)  The  procedure  by  which  the 
employer  or  employee  may  nujuest  an 
appeal  of  the  denial  of  eligibility. 

(f)  Appeal  request.  The  SHOP'  and 
apj)eals  entity  must — 

(1 )  Allow  an  employer  or  employee  to 
reejuest  an  aj)j)eal  within  90  days  from 
the  date  of  the  notice  of  denial  of 
eligibility  to — 

(i)  The  SHOP  or  the  aj)jK!als  entity:  or 

(ii)  HH.S,  if  no  .State-ba.sed  Exchange 

has  been  established. 

(2)  Accei)t  appeal  recpiests  sid)mitted 
through  any  of  the  methods  described  in 
§  155.52()(a)(l); 

(3)  Q)m])lv  with  the  recpiirements  of 
§  155.52()(a)(2)  and  (3);  and 

(4)  Consider  an  ajjpeal  request  valid  if 
it  is  suhmitted  in  accordance  with 
})aragra])h  (f)(1)  of  this  section. 


(g)  Notice  ofaj)peal  request.  Upon 
receipt  of  a  valid  apjjeal  nujuest,  the 
aj)j3eals  entity  must — 

(1)  .Send  timely  acknowledgement  to 
the  emj)lover.  or  em])loyer  and 
emjiloyee  if  an  emjjlovee  is  ajjjiealing, 
of  the  receij)t  of  the  a})})eal  nujuest, 
including — 

(1)  An  exj)lanation  of  the  aj)j)eals 
j)rocess:  and 

(ii)  Instructions  for  .suhmitting 
additional  evidence  for  consideration  by 
the  aj)j)eals  entity. 

(2)  Promj)tly  notify  the  .SflOP  of  the 
aj)j)eal,  if  the  aj)j)eal  request  was  not 
initially  made  to  the  SHOP. 

(3)  lIj)on  receij)t  of  an  aj)j)eal  request 
that  is  not  valid  because  it  fails  to  meet 
the  re(juirements  of  this  .section,  the 
ajjjjeals  entity  must — 

(i)  Promj)tly  and  without  undue 
delay,  send  written  notice  to  the 
emjdoyer  or  employee  that  is  aj3j)ealing 
that  the  aj)j)eal  request  has  not  been 
accejjted  and  of  the  nature  of  the  defect 
in  the  aj)j)eal  reejuest:  and 

(ii)  'I'reat  as  valid  an  amended  aj)j)eal 
reejuest  that  meets  the  nujuirements  of 
this  section. 

(h)  Transmitted  and  receipt  of  records. 
(1)  llj)on  receij)t  of  a  valid  aj)j)eal 
reejuest  uneleu-  this  seu:tie)n.  or  uj)e)n 
reu:eij)t  eef  the  notie.e  uneleer  j)ar:igraj)h 
(g)(2)  e)f  this  seu;tion.  the  .SHOP  must 
jereemptly  transmit.  vi;i  seuaire;  eleu:tre)nie: 
interfae:e.  to  the  aj)j)e!cils  entity — 

(i)  The  ai)j)eal  reujueist.  if  the  ajipeed 
reujue:st  was  initially  maele  tee  the  .SHOP; 
anel 

(ii)  The  eligibility  reu:e)rel  eef  the 
emj)loye5r  eer  emj)le)yeu;  that  is  aj)j)e;aling. 

(2)  The  aj)j)e!als  entity  must  jireeinjetly 
e:onfirm  reu:eij)t  of  reecorels  transmitteel 
j)ursuant  te)  j)ar;igraj)h  (h)(1)  of  this 
.seu;tie)n  to  the  .SHOP  that  transmitted  the 
receerels. 

(i)  Disnnssal  ofcqipeed.  The  aj)j)e!als 
entity — 

(1)  Must  elismi.ss  an  aj)j)e;al  if  the 
emj)le)veer  or  emjjlewee  that  is 
aj)j)ealing — 

(1)  Withelraws  the  reujue.st  in  writing: 
or 

(ii)  Fails  tee  submit  an  aj)jieal  reujueest 
meujting  the  .stanelarels  .sj)eu;ifieei  in 
j)aragraj)h  (f)(4)  e)f  this  ,seu:tie)n. 

(2)  Must  j)re)viele  timely  neetieu;  te)  the 
eunj)le)ye;r  e)r  emj)le)yeu!  that  is  aj)j)ealing 
e)f  the  elismissal  e)f  the  iij)pe;al  reujuei.st, 
ine;lueling  the  reuiseen  fe)r  elismi.ssal.  anel 
must  neetifv  the  .SHOP  e)f  the  eiismis.sal. 

(3)  May  vae;ate  a  eiismis.sal  if  the 
emjeloyer  e)r  emjjloyee  makes  ;i  written 
reujueist  within  30  ekiys  of  the  elate  e)f  the 
notie:e  eef  elismi.ssal  sheewing  goeeel  e;ause 
why  the  elismissal  sheeulel  be  vae:ateel. 

(j)  Procedural  rights  of  the  employer 
or  employee.  The;  aj)peal.s  entity  must 
j)re)viele  the  emj)loyer,  or  the  emj)le)yer 
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and  employiH!  if  an  emjiloyee  is 
appealing,  the  opportunity  to  suhinit 
ndevant  evidence  for  review  of  the 
eligihilitv  determination. 

(k)  Adjudication  of  SHOP  uppccds. 
SHOP  appeals  must — 

(l)  Comply  with  the  .standards  set 

forth  in  §  )  and  (3);  and 

(2)  Consider  the  information  used  to 
determine  the  emplover  or  emplovee's 
eligibility  as  well  as  any  additional 
ndevant  evidence  submitted  during  the 
cour.se  of  the  appeal  hv  the  emplover  or 
emj)loyiH;. 

(1)  Appeal  decisions.  Ajjpeal 
decisions  must — 

(1)  Be  ha.sed  solely  on — 

(i)  The;  evidence  referenced  in 
paragraph  (k)(2)  of  this  section: 

(ii)  The  eligibility  recpiirements  for 
the  SHOP  under  §  1.5.'i. 710(1))  or  (e).  as 
applicable. 


(2)  Comply  with  the  standards  set 
forth  in  §  l.')5..')4.')(a){2)  through  (.'));  and 

(3)  Be  effective  retroactive  to  the  dat(! 
the  incorrect  t)ligihility  determination 
was  made,  if  the  decision  finds  the 
employer  or  emi)loyee  eligible,  or 
effective  as  of  the  date  of  the  notice  of 
the  a])peal  decision,  if  eligibility  is 
denied. 

(m)  I^otice  ofappiud  di^cision.  'I’he 
appeals  entity  must  i.ssue  written  notice 
of  the  a])peal  decision  to  the  employer, 
or  to  the  employer  and  employee  if  an 
em])loyee  is  appealing,  and  to  the  SHOl’ 
within  UO  days  of  the  date  the  appeal 
reejuest  is  received. 

(n)  hnplementation  of  SHOP  ai)pe(d 
decisions.  The  SHOP  must  promptly 
im])lement  the  a])j)eal  decision  upon 
receiving  the  notice  under  ])aragraph 
(m)  of  this  section. 


(o)  Appe(d  record.  Subject  to  the 
recjuireinents  of  §  the  appeal 

record  must  he  accessible  to  the 
employer,  or  employer  and  employee  if 
an  em])lovee  is  appealing,  in  a 
convenient  format  and  at  a  convenient 
time. 

(Catalog  oi  Muloral  Duiiiestic  Assistance 
Program  No.  9:5.778.  Minlical  Assistance 
Program) 

I)at(!(l:  l)(!C(!ml)(!r  (5.  2012. 

Marilyn  'I'avenner. 

Acting  Adininisimlar.  (ientin's  for  Medicare 
fr  Medicaid  Seivices. 

Ai)])rov(;(l:  Diuiemher  1!).  2012. 

Kathleen  Seheliiis. 

Secretary.  Department  oflieaith  and  Unman 
Sendees. 
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BUREAU  OF  CONSUMER  FINANCIAL 
PROTECTION 

12CFR  Part  1026 

(Docket  No.  CFPB-201 3-0001] 

RIN  3170-AA16 

Escrow  Requirements  Under  the  Truth 
in  Lending  Act  (Regulation  Z) 

agency:  Hureau  ol  (lonsimier  Financial 
Protection. 

ACTION:  Final  rule:  olTicial 
interpretations. 

SUMMARY:  'I'he  llnrean  of  Consniner 
Financial  Protection  (Bureau)  is 
publishing  a  final  rule  that  amends 
Regulation  Z  ('Friith  in  Lending)  to 
implement  certain  amendments  to  the 
'I’ruth  in  Lending  Act  made  hy  the 
Dodd-Frank  Wall  Street  Reform  and 
Consumer  Protection  Act  (Dodd-Frank 
Act).  Regulation  Z  currently  inquires 
creditors  to  establish  escrow  accounts 
for  higher- })riced  mortgage  loans 
secured  hy  a  fir.st  lien  on  a  j)rincipal 
dwelling.  The  rule  im])lement.s  statutory 
changes  made  hv  the  Dodd-Frank  Act 
that  lengthen  the  time  for  which  a 
mandatory  escrow  account  e.stahlished 
for  a  higher-priced  mortgage  loan  must 
he  maintained.  The  rule  also  exempts 
certain  transactions  from  the  statute’s 
e.scrow  recjuirement.  The  jirimarv 
exemption  applies  to  mortgage 
transactions  extended  hy  creditors  that 
operate  predominantly  in  rural  or 
nnderserved  areas,  originate  a  limited 
nninher  of  rirst-lien  covered 
transactions,  have  assets  below  a  certain 
threshold,  and  do  not  maintain  e.scrow 
accounts  on  mortgage  obligations  thev 
currently  service. 

DATES:  Effective  date:  The  rule  is 
effective  jnne  1. 2013. 

Applicabilitv  date:  Its  recjnirements 
aj)j)ly  to  transactions  for  which  creditors 
receive  applications  on  or  after  that 
date. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Friend  or  Ehnnohiwa  Taiwo, 
Counsels,  Office  of  Regulations,  at  (202) 
43.5-7700. 

SUPPLEMENTARY  INFORMATION: 

I.  Summary  of  the  Final  Rule 

In  response  to  the  recent  mortgage 
crisis,  (iongre.ss  enacted  the  Dodd-Frank 
Wall  .Street  Reform  and  Consumer 
Protection  Act  (Dodd-Frank  Act)  to 
strengthen  certain  consumer  protections 
under  existing  law.  The  Bureau  of 
C.onsnmer  Financial  Protection  (Bureau) 
is  issuing  this  final  rule  to  imjilement 
jirovisions  of  the  Dodd-Frank  Act 
reciuiring  creditors  to  e.stahlish  e.scrow 
accounts  for  certain  mortgage 


tran.sactions  to  hidp  ensure  that 
consumers  .set  aside  funds  to  jiay 
inoperty  taxes,  and  jiremiums  for 
homeowners  insurance,  and  otlnir 
mortgage-related  insurance  recpiired  hy 
the  creditor.  'I’he  final  rule  takes  effect 
on  )une  1 , 2013. 

The  final  rule  has  thriie  main 
elements: 

•  As  directed  hy  the  Dodd-f'rank  Act. 
the  rule  amends  existing  regulations 
that  recjuire  creditors  to  e.stahlish  ami 
maintain  e.scrow  accounts  for  at  least 
one  year  after  originating  a  "higher- 
priced  mortgage  loan"  to  nuiuire 
generally  that  the  accounts  he 
maintaiiKHl  for  at  least  five  years. 

•  The  rule  creates  an  exemption  from 
the  escrow  re(]uirement  for  small 
creditors  that  operate  jnedominately  in 
rural  or  uuderserved  areas.  .Sjiecifically, 
to  he  eligible  for  the  exemjition,  a 
creditor  must:  (1)  Make  more  than  half 
of  its  first-lien  mortgages  in  rural  or 
uuderserved  areas;  (2)  have  an  asset  size 
less  than  .S2  hilliou:  (3)  together  with  its 
affiliates,  have  originated  .500  or  fewiir 
first-lien  mortgages  during  the 
jirecediug  calendar  year;  and  (4) 
together  with  its  affiliates,  not  escrow 
for  any  mortgage  it  or  its  affiliates 
currently  serviciis,  except  in  limited 
instances.  Under  the  rule,  eligible 
creditors  need  not  establish  escrow 
accounts  for  mortgages  intended  at 
consummation  to  he  held  in  portfolio, 
hut  mu.st  estahli.sh  accounts  at 
consummation  for  mortgagees  that  are 
subject  to  a  forward  commitment  to  he 
purcha.sed  hy  an  investor  that  does  not 
itself  qualify  for  the  exemption. 

•  Finally,  the  rule  exjiauds  upon  an 
existing  exem])tion  from  escrowing  for 
insurance  premiums  (though  not  for 
property  taxes)  for  condominium  units 
to  extend  the  jiartial  exemjjtion  to  other 
situations  in  which  an  individual 
consumer’s  ])ro])erty  is  covered  hy  a 
master  insurance  policy. 

II.  Background 

A.  TIU\  and  Hegalation  Z 

Congress  enacted  the  'fruth  in 
Lending  Act  (TILA),  15  U..S.C.  KiOl  et 
se(]..  based  on  findings  that  economic 
stability  would  he  enhanced  and 
competition  among  consumer  credit 
providers  would  he  strengthened  hv  the 
informed  use  of  credit  resulting  from 
consumers’  awarene.ss  of  the  cost  of 
credit.  One  of  the  purposes  of 'I’lLA  is 
to  jjrovide  meaningful  di.sclosure  of 
credit  terms  to  enable  consumers  to 
comjjare  credit  terms  available  in  the 
marketjdace  more  readily  and  avoid  the 
uninformed  u.se  of  credit.  TlLA’s 
disclosures  differ  dejjending  on  whether 
credit  is  an  open-end  (revolving)  jilan  or 


a  closed-end  (installment)  transaction. 
TILA  al.so  contains  certain  procedural 
and  substantive  ju'otections  for 
consumers. 

With  the  enactment  of  the  Dodd- 
ITank  Act.  general  rulemaking  authority 
under  TILA  transferred  from  the  Board 
of  (Joveruors  of  the  Federal  Re.serve 
.System  (Board)  to  the  Bureau  on  )uly  21. 
2011.  Pursuant  to  the  Dodd-Frank  Act 
and  TILA.  as  amended,  the  Bureau 
published  for  public  comment  an 
interim  final  rule  estahli.shiug  a  new 
Regulation  Z.  12  (iFR  part  1020. 
implementing  TlLy\  (excejjt  with  resjiect 
to  persons  excluded  from  coverage  hy 
.sei:lion  1029  of  the  Dodd-Frank  Act). 

See  70  FR  79708  (Dec.  22.  2011).  This 
rule  did  not  imjiose  any  new 
substantive  obligations  hut  did  make 
technic;al  and  conforming  changes  to 
reflect  the  transfer  of  authority  and 
certain  other  changes  made  hy  the 
Dodd-Frank  Act.  'I’he  Bureau’s 
Regulation  Z  took  effect  on  December 
30,  2011.  An  official  commentarv 
inter|)rets  the  nupiirements  of 
Regulation  Z.  By  statute,  creditors  that 
follow  in  good  faith  official 
interjnetatious  contained  in  the 
commentarv  are  insulated  from  civil 
liability,  criminal  ]K;nalties,  and 
administrative  sanction. 

On  )uly  30,  2008,  the  Board  published 
a  final  rule  amending  Regulation  Z  to 
estahli.sh  new  regulatory  jirotections  for 
consumers  in  the  residential  mortgage 
market  pursuant  to  authority  originally 
granted  to  the  Board  hy  the  Home 
Ownershij)  and  Equity  Protection  Act  of 
1994  (HQEPA).  See  73  FR  44522  ()ulv 
30,  2008)  (2008  HOEPA  Final  Rule). 
Among  other  things,  the  2008  llOEPA 
Final  Rule  defined  a  class  of  higher- 
priced  mortgage  loans  that  are  subject  to 
certain  ])i'otections.  A  higher-priced 
mortgage  loan  was  established  by  the 
2008  HOEPA  Idual  Rule  as  a  clo.sed-eud 
transaction  secured  by  a  consumer’s 
jirincipal  dwelling  with  an  annual 
jiercentage  rate  that  exceeds  an  “average 
|)rim(!  offer  rate”  for  a  coinjiarahle 
transaction  hy  1.5  or  more  j)ercentage 
]K)ints  for  transactions  secured  by  a  fir.st 
lieu,  or  by  3.5  or  more  ])erc:entage  points 
for  transactions  secured  by  a 
subordinate  lien.'  Under  the  2008 
HOEPA  Final  Rule,  such  transactions 
are  ,suhjet:t  to  a  numher  of  .sjiecial 
re{|uirement.s,  including  that  cnulitors 

'TIk!  priiiK!  oilin'  nilo"  is  iloi  iviul  11(1111 

avorajiii  iiitorosi  ratos,  |)(iints.  and  olliiir  loan  iiricing 
lorins  curionlly  oriornd  lo  consiiniors  by  a 
ri!|)i'(!sonlaliv(i  sainpio  ol  crwlilors  lor  inorlgaso 
Iransactions  that  liavn  low-risk  pri(:in)> 
characliirislics.  'Ilui  Ihiroan  publisluis  avnrago  priino 
ollor  ratos  I'or  a  liroail  rango  ol  ty|)os  ol  Iransactions 
in  a  lablo  npdalod  at  least  wookly,  as  well  as  tlio 
inotliorlology  tin;  Hiiroau  uses  lo  derive  these  rales. 
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assess  consumers’  ability  to  repay  such 
transactions  before  extending  cretlit, 
that  cnulitors  establish  escrow  accounts 
for  higher-jaiced  mortgage  loans 
secured  by  a  first  lien  on  a  ])rincipal 
dwelling  (with  .some  excei)tions),  and 
imposes  significant  restrictions  on  the 
use  of  prepayment  penalties. 

Specifically  with  regard  to  escrows,  the 
rule  reqiured  that  creditors  establish 
and  maintain  escrow  accounts  for 
])ro]5erty  taxes  and  premiums  for 
mortgage-related  insurance  ixupiinul  by 
the  creditor  for  a  minimum  of  one  year 
after  originating  a  higher-])riced 
mortgage  loan  secured  hy  a  first  lien  on 
a  principal  dwelling.  The  escrow 
re(|uirement  was  effective  on  April  1, 

201 0,  for  transactions  .secured  hy  site- 
built  homes,  and  on  October  1,  2010,  for 
transactions  secured  hy  manufactured 
housing. 

B.  The  Dodd-Frank  Act 

On  Jidy  21, 2010,  Congress  enacted 
the  Dod(i-Frank  Act  altera  cycle  of 
unprecedented  expansion  and 
contraction  in  the  mortgage  market 
siiarkcnl  the  most  severe  U.S.  rece.ssion 
since  the  Creat  De])re.ssion.-  The  Dodd- 
Frank  Act  creatcul  the  Ihireau  and 
consolidatcHl  various  rulemaking  and 
supervisory  authorities  in  the  new 
agency,  including  the  authority  to 
im])lement  llOEPA  and  TILA.  *  At  the 
same  time,  (iongress  significant Iv 
amended  the  statutory  rcKjuirements 
governing  mortgage  ])ractices  with  the 
intent  to  restrict  tlie  ])racticc;s  that 
contrihuted  to  the  crisis. 

As  part  of  these  changcis,  the  Dodd- 
Frank  Act  enacted  several  substantive 
nuiuirements  designed  to  addrci.ss 
(luestionable  practices  in  the  mortgage 
market.  Several  of  these  provisions 
exjiandcid  upon  elements  of  the  2008 
IKIEPA  Final  Rule.  For  in.stance.  among 
other  ])rovisions,  title  XIV  of  the  Dodd- 
Frank  Act  amends  TILA  to  e.stablish 
certain  recpurements  for  e.scrow 
accounts  for  consumcjr  credit 
transactions  secured  hy  a  first  lien  on  a 
consumer's  princii)al  dwelling.  Sections 
1401  and  1402  of  the  Dodd-Frank  Act 
cr(!ate  ncnv  TILA  scudion  129D.  15  IJ.S.C. 
1039(1,  which  suhstantially  codifies 
Regulation  Z’s  escrow  re(|uirement  for 
higluir-priced  mortgage  loans  hut 
lengthens  the  |)eriod  for  wliich  escrow 
accounts  are  rcKjuired,  adjusts  the  rate 


^t'oi  a  inoro  iii-dopth  (liscus.sion  ol  llio  iiii)rt'>:i}*(! 
niiirkot.  till!  iiiiiincial  cri.si.s.  and  inorl^a^o 
orij’inalion  •’lauMallv.  son  tlu;  Human's  2013  A'l'K 
iMiial  Knio.  discnssod  Ixdow  in  part  Ill.C. 

’.Suctions  1011.  1021.  and  1001  ol  title  X  of  tlio 
Dodd-Orank  Act.  the  "(ionsnnuir  Financial 
Protection  Act.  "  Public  Law  11  1-203,  sections 
1001-110011.  codilied  at  12  ll.S.C.  3401.  5311, 
3381.  The  Oonsnin(!r  Financial  Protection  Act  is 
suhstantially  codiluul  at  12  IL.S.C.  5481-3003. 


threshold  for  determining  whether 
e.scrow  accounts  are  recjuired  for  “jumlio 
loans,”  whose  jnincipal  amounts  exceed 
the  maximum  eligible  for  purcliase  by 
the  Federal  Home  Loan  Mortgage 
(Corporation  (Freddie  Mac),  ancl  adds 
two  disclosure  reciuirements.  The  new 
section  also  authorizes  the  Hureau  to 
caeate  an  exemption  from  the  escrow 
recjuirenient  for  tran.sactions  originated 
and  held  in  iiortfolio  by  creditors  that 
openite  ])redominantly  in  ‘‘rural  or 
underserved”  arctas  and  meet  certain 
other  prescribed  criteria. 

The  Dodd-Frank  Act  also  expanded 
upon  the  2008  HOEPA  Final  Rule  to 
recpiire  that  creditors  assctss  all 
consumers’  abilitv  to  rejiay  mortgage 
transactions,  even  if  they  are  not  higher- 
priced  mortgage  loans.  Sections  1411 
and  1412  set  forth  these  ahility-to-repay 
recjuirements  and  provide  a 
presumption  of  compliance  for  certain 
‘‘cjualified  mortgages,”  including  certain 
halloon-payment  mortgages  originated 
and  held  in  jiortfolio  by  creditors  that 
operate  predominantly  in  ‘‘rural  or 
underserved”  areas  and  meet  certain 
otluii'  jirescrihed  criteria.  The  provisions 
for  halloon-jiayment  cpialified  mortgages 
and  for  the  potential  e.scrow  exemjition 
are  similar  hut  not  identical  under  the 
statute. 

In  the  spring  of  201 1 ,  the  Board 
issued  two  jnoposals  to  im])lement  the 
e.scrow  and  ahility-to-repay/cpialified 
mortgage  provisions.  Specifically,  on 
March  2.  2011,  the  Board  })ublisiied  a 
proposed  rule  to  implement  the 
recpurements  of  sections  1401  and  1402 
of  the  Dodd-Frank  Act.  70  FR  11598 
(Mar.  2.  2011)  (the  Board’s  2011 
Escrows  Projio.sal).  The  Board’s  2011 
Escrows  Projiosal  would  have  amended 
the  escrow  recpiirement  of  Regulation  Z. 
hy  creating  an  exemjition  for 
tran.sactions  hy  certain  creditors 
ojierating  in  rural  or  underserved  areas, 
and  hy  e.stahlishing  two  new  di.sclosure 
recjuirements  relating  to  escrow 
accounts.  The  jirojiosal  also  would  have 
adjusted  the  threshold  for ‘‘higher- 
jiriced  mortgage  loans”  ba.sed  on  a 
loan’s  ‘‘transaction  coverage  rate.” 
rather  than  its  annual  jiercentage  rate 
(APR).  This  element  of  the  jn'ojiosal 
grew  out  of  a  sejiarate  initiative  hy  the 
Board  in  which  it  had  jirojio.secl  to 
exjiand  the  definition  of  finance  charge 
to  include  more  fees  and  charges,  ancl 
thus  also  generally  to  increa.se  APRs, 
under  Regulation  Z  to  make  disclosures 
more  useful  to  consumers.  Because 
tho.se  changes  would  have  caused  more 
tran.sactions  to  exceed  the  thresholds  for 
higher-jiriced  mortgage  loans,  the  Board 
jnojiosed  using  a  “transaction  coverage 
rate”  metric  to  keeji  coverage  levels 
relativelv  constant.  See  74  FR  43232 


(Aug.  28.  2()()9):  75  FR  58539,  58880-81 
(Sejit.  24,  2010). 

On  May  11,  2011,  the  Board 
jiublished  a  jirojio.sal  2011  ATR 
Projio.sal  to  imjilement  the  ahilitv-to- 
rejiay/cjualified  mortgage  jirovisions 
added  to  TILA  by  the  Dodd  Frank  Act, 
as  di.scus.sed  above.  .See  78  FR  27390 
(May  11. 2011)  (the  Board’s  2011  ATR 
Projio.sal).  The  Board’s  2011  E.scrows 
and  2011  ATR  Projio.sals  u.sed  similar 
definitions  of  “rural”  and 
“underserved”  hut  varied  with  regard  to 
certain  other  jirojio.secl  jirovisions  for 
the  halloon-jiayment  cjualified  mortgage 
and  e.scrow  exemjitions. 

On  July  21.  2011,  section  1081  of  the 
Dodd-Frank  Act  transferred  to  the 
Bureau  the  “consumer  financial 
jirotection  functions”  previously  vested 
in  certain  other  Federal  agencies, 
including  the  Board.  On  November  23, 
2012,  the  Bureau  jmhli.shed  a  final  rule 
that  delays  the  imjilementation  of 
certain  di.sclosure  recjuirements 
contained  in  title  XIV  of  the  Dodd-Frank 
Act,  including  tho.se  contained  in  TILA 
.section  129D,  as  added  by  Dodd-Frank 
Act  sections  1481  and  1482.  See  77  FR 
70105  (Nov.  23,  2012).  Con.secjuently. 
tbe  disclosure  jiortions  of  the  Board’s 
2011  Escrows  ProjKisal  will  he  the 
subject  of  future  rulemaking  hv  the 
Bureau  ancl  are  not  finalized  in  this  rule. 

(.’.  Size  and  Volinne  of  the  (Aiirent 
Mortga^^e  Origination  Market 

Even  with  the  economic  downturn 
and  tightening  of  credit  standards, 
ajiproximately  .Si. 28  trillion  in  mortgage 
loans  were  originated  in  2011."*  In 
exchange  for  an  extension  of  mortgage 
credit,  consumers  jiromise  to  make 
regular  mortgage  jiayments  and  jirovide 
their  home  or  real  jirojierty  as  collateral. 
The  overwhelming  majority  of 
homebuyers  continue  to  use  mortgages 
to  finance  at  least  some  of  the  jnirchase 
price  of  their  jirojierty.  In  2011,  93 
jiercent  of  all  home  jiurchases  were 
financed  with  a  mortgage  credit 
transaction.’’ 

Consumers  may  obtain  mortgage 
credit  to  purchase  a  home,  to  refinance 
an  existing  mortgage,  to  acce.ss  home 
ecjuity,  or  to  finance  home 
imjirovement.  Purchase  transactions 
ancl  refinancings  together  jiroduced  8.3 
million  new  first-lien  mortgage 
originations  in  2011.'*  The  jirojiortion  of 


CrvdU  Foivcasl  2012.  Moody's  Aiiiilylics  (2012). 
aviiilahlo  at:  hll|)://\v\v\v.i!(:ononiv.(:om/(l(!laidl.asi) 
(ndlocls  lirst-lion  iiiortgago  loans)  (data  .sia  vioo 
accossihly  only  through  paid  subscription). 

'■  1  Insido  Mortg.  Fin..  Tho  2012  Mortgage  Market 
.Statistical  Annual  12  (2012). 

'■(iredil  F'orecast  2012:  1  Inside  Mortg.  F'in..  The 
2012  Morigage  Market  .Statistical  Annual  17  (2012). 
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transactions  that  are  for  jjurchases  as 
oj)posed  to  refinancings  varies  with  the 
interest  rate  environment  and  other 
market  factors.  In  2011.  O.'i  percent  of 
the  market  was  refinance  transactions 
and  3.'>  percent  was  purchase 
transactions,  by  volume.'  Historically 
the  (listrihntion  has  heim  mon;  even.  In 
2000,  refinancings  accounted  for  44 
piircent  of  the  market  while  purchase 
transactions  comprised  .10  j)ercent:  in 
200.1.  the  two  products  were  split 
evenly.*' 

With  a  home  ecjuity  transaction,  a 
homeowner  uses  his  or  her  e(]uity  as 
collateral  to  secure  consumer  credit. 

Th(!  credit  jiroceeds  can  he  used,  for 
example,  to  j)ay  for  home 
improvements.  Home  ecpiity  credit 
transactions  and  home  ecpiity  lines  of 
credit  residted  in  an  additional  1.3 
million  mortgage  originations  in  2011." 

The  market  for  higher-jjriced 
mortgage  loans  remains  significant.  Data 
re|Jorted  under  the  Home  Mortgage 
Disclosure  Act  (HMDA)  .show  that  in 
2011  approximately  332.000 
transactions,  including  suhordinate 
liens,  wen;  rej)ortahle  as  higher-pric(;d 
mortgage  loans.  Of  these  tran.sactions. 
refinancings  acconnt(;d  for 
approximately  44  percent  of  the  higher- 
priced  mortgage  loan  market,  and  00 
p(;rcent  of  the  overall  higher-j)riced 


transactions.  The  median  first-lien 
higher-j)riced  mortgage  loan  was  for 
.SHI, 000,  while  the  intenjuartile  range 
(where  one  (piarter  of  the  transactions 
are  below,  and  one  c]uart(;r  of  the 
transactions  are  above)  was  .S47,000  to 
.$142,000. 

III.  Summary  of  the  Kuiemaking 
Pr(u;ess 

A.  The  Board’s  201 1  Escrows  Proposed 

The  Board’s  2011  Escrows  I’roposal 
would  have  made  certain  amendments 
to  Regulation  Z’s  e.scrow  requirement,  in 
accordance  with  the  Dodd-Frank  Act. 
First,  the  Board’s  2011  Escrows  Bropo.sal 
would  have  exjianded  the  minimum 
pt;riod  for  mandatory  escrow  accounts 
from  one  to  five  vears.  and  under  certain 
circumstances  longer.  Second,  the 
Board’s  2011  Escrows  l’roj)o.sal  would 
have  extended  the  partial  exemption  for 
certain  transactions  secured  hv  a 
condominium  unit  to  ])lanne(l  unit 
developments  and  other,  similar 
jH'operty  types  that  have  governing 
associations  that  maintain  a  master 
insurance  policy.  Third,  the  Board’s 


2011  E.scrows  Bropo.sal  would  have 
created  an  exem])tion  from  the  escrow 
recpiirement  for  any  transaction 
extended  by  a  creditor  that  makes  most 
of  its  first-lien  higher-pric(;d  mortgage 
loans  in  coimti(;s  designated  by  the 
Board  as  “rural”  or  “underserv(;d.”  has 
annual  originations  (together  with 
affiliates)  of  100  or  fewer  first-lien 
mortgage  transactions  originated  and 
r(;tained  .servicing  rights  in  either  the 
current  or  ])rior  year,  and  does  not 
escrow  for  any  mortgage  obligation  it 
services.  Tlu;  Board’s  2011  Escrows 
Bro])osal  would  have  limit(;d  the 
definition  of  “rural”  areas  to  tho.se 
ha.sed  on  the  “urban  influence  codes” 
nnmh(;red  7,  10.  11.  and  12,  maintained 
by  the  Economic  Research  Service  (ERS) 
of  the  United  States  Department  of 
Agriculture.  Additionally,  the  Board’s 
2011  E.scrow.s  Pro])osal  wonhl  also  have 
designated  a  county  as  “nnderserved” 
where  no  mon;  than  two  creditors 
extend  consumer  credit  secured  by  a 
first  lien  on  real  ])roperty  or  a  dwelling 
five  or  more  times  in  that  county  during 
either  of  the  two  pr(;viou.s  calendar 
y(;ars. 

The  Board’s  2011  Escrows  Propo.sal 
also  would  have  established  two  new 
disclosure  r(;()nir(;ments  relating  to 
escrow  accounts.  One  disclosure  would 
have  l)(;en  reepured  to  hi;  given  three 
husine.ss  days  before  consummation  of  a 
mortgage  transaction  for  which  an 
escrow  account  would  have  been 
established,  explaining  what  an  e.scrow 
account  is,  how  it  works,  and  the  risks 
of  not  having  an  e.scrow  account.  The 
disclosure  would  also  have  contain(;d 
the  estimated  amount  of  the  first  year’s 
disbursements,  the  amount  to  he  ])aid  at 
consummation  to  fund  the  escrow 
account  initially,  the  amount  of  the 
consumer’s  regular  mortgage  ])ayment.s 
to  hi;  j)aid  into  the  escrow  account,  as 
well  as  a  statement  that  the  amount  of 
the  regular  escrow  jjayment  could 
change  in  the  future. 

In  addition,  the  Board’s  2011  Escrows 
Proposal  woidil  have  created  a  .second 
disclosure  to  he  given  for  mortgage 
tran.sactions  where  an  escrow  account 
would  not  he  established  or  when  an 
e.scrow  account  on  an  existing  mortgage 
obligation  was  to  he  cancelled.  'Fliis 
disclosure  would  have  explained  what 
an  e.scrow  account  is,  how  it  works,  the 
risk  of  not  having  an  e.scrow  account,  as 
well  as  the  |)i)tential  consequences  of 
failing  to  pay  home-related  costs  such  as 
taxes  and  insurance  in  the  absence  of  an 
e.scrow  account.  Further,  it  would  have 
stated  why  there  would  he  no  e.scrow 
account  or  why  it  was  being  cancelled, 
as  apijlicahle,  the  amount  of  any  fee 
impo.sed  for  not  having  an  escrow 
account,  and  how  the  consumer  could 


request  that  an  esc.row  account  he 
established  or  left  in  place,  along  with 
any  deadline  for  such  requests.  The 
Board’s  2011  Escrows  Pro])osal  woidil 
have  required  that  this  disclosure  he 
delivered  at  lea.st  three  business  days 
before  consummation  or  c.ancellation  of 
the  existing  escrow  account,  as 
applicable. 

B.  Overview  ofdomiuants  Received 

'rhe  Bureau  reviewed  the 
apjiroximately  70  comment  letters 
submitted  to  the  Board  and  in  one  ca.se 
directly  to  the  Bureau  concerning  the 
Board’s  2011  Escrows  Proposal.  These 
comments  came  from  mortgage 
creditors,  hanks,  savings  as.sociations, 
credit  unions,  industry  trade  groups. 
Federal  agencies  and  officials, 
individual  consumers,  and  consumer 
advocates.  In  addition  to  this  overview, 
comments  received  are  di.scussed  in 
more  detail,  where  apjilicahle,  in  part  V 
below. 

C'.ommenters  generally  supjjorted  the 
Board’s  effort  to  imjjlement  tin;  new 
Dodd-Frank  Act  escrow  requirements. 
However,  industry  commenters 
ex))re.ssed  concerns  about  the  costs  of 
implementation,  partic.nlarly  with 
respect  to  the  ])roj)osed  di.sclosnre 
requirements.  In  addition,  several 
industry  commenters  recommended  that 
the  proposed  exemptions  from  the 
e.scrow  requirement  for  higher-])riced 
mortgage  loans  he  broadened  to  include: 
(1)  Transactions  a  creditor  holds  in 
portfolio;  (2)  transactions  made  by 
communitv  hanks  and  local  credit 
unions;  (3)  transactions  made  in  broader 
areas  than  the  Board’s  propo.sed 
definitions  of  “rural”  and 
“nnderserved”;  and  (4)  transactions  for 
certain  chattel  dwellings,  including 
manufactured  homes,  trailers,  and 
house  boats. 

In  contrast,  consumer  advocates  were 
concerned  that  certain  jn’ovisions  could 
allow  creditors  to  skirt  the  jiroposed 
rule,  (’.onsumer  advocates  suggested  a 
narrower  exemjdion  than  the  one 
])ropo.sed  by  the  Board  to  ensure  that 
inglu;r-])riced  mortgage  loans  made  in 
well-served  rural  areas  would  he  .subject 
to  the  e.scrow  reiiuirement. 

O.  Other  Bidenutkin^s 

In  addition  to  this  final  rule,  the 
Bureau  is  adoj)ting  several  other  final 
rules  and  issuing  one  ])ropo.sal,  all 
relating  to  mortgage  credit  to  im])lement 
requirements  of  title  XIV  of  the  Dodd- 
Frank  Act.  The  Bureau  is  also  issuing  a 
final  rule  jointly  with  other  Imderal 
agencies  to  implement  requirements  for 
mortgage  a])prai.sal.s  in  title  XIV.  Each  of 
the  final  rules  follows  a  ])ropo.sal  issued 
in  201 1  hv  the  Board  or  in  2012  hv  the 


^  liisido  .M<h  I[>.  I'ln..  Morl^ii<>(!  Ori^iniitioiis  l)v 
I’nKlucl.  M<)rl(;a<>i:  Markol  .Slatisticat  Annual  (2012). 

“W.  Tlioso  pi!r(:(!nla>’n.s  am  l)as(!cl  on  tlu;  dollar 
amounts  ot  tlii!  transactions. 

‘‘(.'ivclil  Forecast  2012. 
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Bureau  alone  or  jointly  with  other 
Federal  agencies.  Ciollectively,  the.se 
l)roposed  and  final  rides  are  referred  to 
as  the  Title  XIV  Rulemakings. 

•  Abiliiv  to  /?e/;ar;The  Bureau  is 
finalizing  a  rule,  following  a  May  2011 
propo.sal  issued  hy  the  Board  (the 
Board’s  2011  ATR  Proposal),"’  to 
iinjileinent  provisions  of  the  Dodd- 
Frank  Act  (1)  reipiiring  creditors  to 
determine  that  a  consumer  has  a 
rea.sonahle  ability  to  repay  covered 
transactions  and  establishing  standards 
for  compliance,  such  as  hy  making  a 
“(pialified  mortgage,”  and  (2) 
establishing  certain  limitations  on 
prejiayment  penalties,  pursuant  to  TILA 
.section  129C  as  established  by  Dodd- 
F’rank  Act  sections  1411, 1412,  and 
1414.  1.5  IJ.S.C.  1030c.  The  Bureau’s 
final  rule  is  referred  to  as  the  2013  ATR 
P’inal  Rule.  Simultaneously  with  the 
2013  A'l’R  Final  Rule,  the  Bureau  is 
issuing  a  propo.sal  to  amend  the  final 
rule  imjdementing  the  ahility-to-repay 
reijuirements,  including  hy  the  addition 
of  exemptions  for  certain  nonprofit 
creditors  and  certain  homeownershi]) 
stabilization  programs  and  a  definition 
of  a  ‘‘(pialified  mortgage”  for  certain 
mortgages  made  and  held  in  portfolio  hy 
small  creditors  (the  2013  ATR 
(ioncurrent  Proposal).  The  Bureau 
expects  to  act  on  the  2013  ATR 
(Concurrent  Proposal  on  an  exjiedited 
basis,  so  that  any  exceptions  or 
adjustments  to  the  2013  ATR  Final  Rule 
can  take  effect  simultaneously  with  that 
rule. 

•  HOEPA:  Following  its  )uly  2012 
projio.sal  (the  2012  HOEPA  Proposal)," 
the  Bureau  is  issuing  a  final  rule  to 
implement  Dodd-F>ank  Act 
retpiirements  expanding  protections  for 
‘‘high-cost  mortgages”  under  the 
Homeownership  and  Ecjuity  Prot(x:tion 
Act  (HOEPA),  pursuant  to  TILA  sections 
103(hb)  and  129,  as  amended  hy  Dodd- 
Frank  Act  sections  1431  through  1433. 

1.5  IJ..S.C.  1002(1)1))  and  1039.  The 
Bureau  also  is  finalizing  rules  to 
implement  certain  title  XIV 
recpurements  concerning 
homeownershi])  counseling,  including  a 
re(|nirement  that  lenders  provide  lists  of 
homeowner.shij)  counselors  to 
applicants  for  federally  related  mortgage 
loans,  pursuant  to  RE.SPA  section  5(c), 
as  amended  hv  Dodd-Frank  Act  section 
1450.  12  IJ.S.C.  2004(c).  'Fhe  Bureau’s 
final  rule  is  referred  to  as  the  2013 
HOEPA  Final  Rule. 

•  Soivicing:  Following  its  August 
2012  proposals  (the  2012  RESPA 
Servicing  Proposal  and  2012  TILA 

I"  7(i  FK  27:i<K)  (May  1 1 .  201 1 ). 

"  77  FR  40000  (Aug.  l.'i.2012). 


Servicing  Projiosal).'-  the  Bureau  is 
ado])ting  final  rides  to  imjilement  Dodd- 
Frank  Act  retjnirements  regarding  force- 
])laced  insurance,  error  resolution, 
information  reijnests,  and  jiayment 
crediting,  as  well  as  reiiuirements  for 
mortgage  loan  ])eriodic  .statements  and 
adjustable-rate  mortgage  reset 
disclosures,  jnirsiiant  to  section  0  of 
RESPA  and  sections  128,  128A.  129F, 
and  129C  of  TILA,  as  amended  or 
e.stahlished  hv  Dodd-Frank  Act  sections 
1418,  1420,  1403,  and  1404.  12  IJ.S.C. 
2005;  15  IJ.S.C.  1038,  1038a.  1039f.  and 
1039g.  The  Bureau  also  is  finalizing 
rules  on  early  intervention  for  troubled 
and  deliiKiuent  borrowers,  and  loss 
mitigation  procedures,  pursuant  to  the 
Bureau’s  authority  under  section  0  of 
RESPA,  as  amended  hy  Dodd-l"rank  Act 
section  1403,  to  establish  obligations  for 
mortgage  .servicers  that  it  finds  to  he 
a])])roj)riate  to  carry  out  the  consumer 
protection  purposes  of  RESPA,  and  its 
authority  under  section  19(a)  of  RESPA 
to  pre.scrihe  rules  neces.sarv  to  achieve 
the  imrpo.ses  of  RESPA.  The  Bureau’s 
final  rule  under  RESPA  with  respect  to 
mortgage  .servicing  also  (establishes 
ixKiuirements  for  general  .servicing 
standards  policies  and  procedures  and 
continuity  of  contact  jiursuant  to  its 
authority  under  .section  19(a)  of  RESPA. 
The  Bureau’s  final  rules  are  referred  to 
as  the  2013  RESPA  Servicing  F’inal  Rule 
and  the  2013  TILA  Servicing  Final  Ride, 
respectively. 

•  lAHin  Oi'iginator  Componsation: 
Following  its  August  2012  jnoposal  (the 
2012  Loan  Criginator  Projiosal),''’  the 
Bureau  is  issuing  a  final  rule  to 
implement  provisions  of  the  Dodd- 
Frank  Act  reiiuiring  certain  creditors 
and  loan  originators  to  meet  certain 
duties  of  care,  including  (pialification 
reijuirements;  reijuiring  the 
establishment  of  certain  compliance 
procedures  by  depository  i institutions: 
jirohihiting  loan  originators,  creditors, 
and  the  affiliates  of  both  from  receiving 
compen.sation  in  various  forms 
(including  based  on  the  terms  of  the 
transaction)  and  from  sources  other  than 
the  consumer,  with  sjiecified 
excejitions;  and  e.stahlishing  restrictions 
on  mandatory  arbitration  and  financing 
of  single  premium  credit  insurance, 
pursuant  to  TILA  sections  129B  and 
129(1  as  established  hv  Dodd-Frank  Act 
sections  1402,  1403,  and  1414(a).  15 
IJ.S.CJ.  18391),  1839c.  The  Bureau’s  final 
rule  is  referred  to  as  the  2013  Loan 
Originator  Final  Ride. 

77  FK  .'j72()()  (.Si!|)t.  17.  2012)  (KF.Sl’A);  77  FR 
.57318  (.Sopt.  17.  2012)  (Tll.A). 

'■'77  FK  55272  (.Soi)t.  7.  2012). 


•  Appraisals:  Thv,  Bureau,  jointly 
with  other  Federal  agencies, '•*  is  i.s.sning 
a  final  rule  implementing  Dodd-F’rank 
Act  reijuirements  concerning  apprai.sals 
for  higher-ri.sk  mortgages,  jmrsnant  to 
TILA  section  12911  as  established  hy 
Dodd-Frank  Act  .section  1471.  15  IJ.S.O. 
1839h.  This  rule  follows  the  agencies’ 
August  2012  joint  proposal  (the  2012 
Interagency  Ajipraisals  Projiosal).'-'’  The 
agencies’  joint  final  rule  is  referred  to  as 
the  2013  Interagencv  Apjirai.sals  Final 
Rule.  In  addition,  following  its  August 

2012  propo.sal  (the  2012  E(JOA 
Apprai.sals  Proposal),"’  the  Bureau  is 
issuing  a  final  rule  to  implement 
provisions  of  the  Dodd-Frank  Act 
reijuiring  that  creditors  jirovide 
aj)j)licant.s  with  a  free  cojiy  of  written 
ajijjraisals  and  valuations  develojied  in 
connection  with  ajijilications  for 
transactions  secured  hy  a  first  lien  on  a 
dwelling,  j)ursuant  to  section  701(e)  of 
the  Equal  Credit  Ojijiortunity  Act 
(ECOA)  as  amended  hv  Dodd-F’rank  Act 
section  1474.  15  IJ.S.C.  1891(e).  The 
Bureau’s  final  rule  is  referred  to  as  the 

2013  ECOA  Ajijiraisals  F’inal  Rule. 

The  Bureau  is  not  at  this  time 

finalizing  jirojio.sals  concerning  various 
disclosure  requirements  that  were 
added  hy  title  XIV  of  the  Dodd-F’rank 
Act.  integration  of  mortgage  disclosures 
under  'I’lLA  and  RIvSPA,  or  a  simjiler, 
more  inclusive  definition  of  the  finance 
charge  for  juirjio.ses  of  disclosures  for 
clo.sed-end  mortgage  transactions  under 
Regulation  Z.  The  Bureau  exjiects  to 
finalize  these  jirojio.sals  and  to  consider 
whether  to  adjust  regulatory  thresholds 
under  the  Title  XIV  Rulemakings  in 
connection  with  any  change  in  the 
calculation  of  the  finance  charge  later  in 
2013,  after  it  has  comjileted  quantitative 
testing,  and  any  additional  qualitative 
testing  deemed  ajijiropriate,  of  the  forms 
that  it  })r()j)().se(l  in  July  2012  to  combine 
TILA  mortgage  disclosures  with  the 
good  faith  estimate  (RESPA  CFE)  and 
settlement  .statement  (RESPA  settlement 
statement)  required  under  the  Real 
Estate  Settlement  Procedures  Act 
(RESPA),  juirsiiant  to  Dodd-Frank  Act 
.section  1032(f)  and  .sections  4(a)  of 
RESPA  and  105(h)  of  TILA,  as  amended 
hy  Dodd-F’rank  Act  .sections  1098  and 
llOOA,  resjiectivelv  (the  2012  TILA- 
RFJSPA  ProjKisal).’/  Accordingly,  the 
Bureau  already  has  issued  a  final  rule 
delaving  imjilementation  of  various 

.Sp(!(;ilii:aily.  Ilio  Roaid  of Covarniirs  ol  tin; 
Mulinal  Riisarvi!  .Systian,  llii;  Ollico  ol  llu! 
(loniptrollar  ol  llu;  {aimaicy.  tliii  F'odoral  Oijposil 
Insiiianci!  Corporation,  tlio  National  Crodit  Union 
Administration,  and  tins  I-'odoral  llonsin^  F’inanco 
Afioncv. 

'"•77  FK  54722  (.Si!i)t.  5.  2012). 

"■  77  I'K  5()3!K)  (Ali<>.  2  1 . 201 2). 

"'77  FK  511  Hi  (,\ng.  23.  2012). 
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affected  title  XIV  disclosure 
provisions.'**  The  Hureau’s  approaches 
to  coordinating  the  implementation  of 
the  Title  XIV  Rulemakings  and  to  the 
finance  charge  projjosal  are  discussed  in 
turn  helow. 

(Coordinated  Im|)lementation  of  Title 
XIV  Rulemakings 

As  noted  in  all  of  its  foregoing 
|)ropo.sals.  the  Bureau  regards  each  of 
the  Title  XIY  Rulemakings  as 
comjionents  of  a  single,  comprehensive 
undertaking:  each  of  them  affecting 
asj)ec:ts  of  the  mortgage  industry  and  its 
regulation.  Many  of  these  rules  intersect 
with  one  or  more  of  the  others. 
Accordingly,  as  noted  in  its  proposals, 
the  Bureau  is  coordinating  carefully  the 
Title  XIV  Rulemakings,  both  in  terms  of 
their  interrelated  substantive  j)rovisions 
and.  in  recognition  thereof,  jjarticularly 
with  respect  to  their  effective  dates.  The 
Ilodd-Frank  Act  recpiinmients  to  Im; 
implemented  hv  the  Title  XIV 
Rulemakings  generally  will  take  effec:t 
on  January  21. 2013,  unless  final  rules 
implementing  those  recjuinnnents  are 
issued  on  or  before  that  date  and 
provide  for  a  diffenmt  effective  date.  .See 
Dodd-Frank  Act  .section  14()0(c).  l.S 
IJ..S.C.  KiOl  note.  In  addition,  .some  of 
the  Title  XIY  Rulemakings  are  to  take; 
effect  no  later  than  om;  year  after  they 
are  issued.  Id. 

The  comments  on  the  a])propriate 
iinjihanentation  date  for  tliis  final  rule 
are  discu.ssed  in  detail  helow  in  jiart  VI 
of  this  notice.  In  general,  however, 
consumer  advocat(!S  requested  that  the 
Bunuui  put  the  i)rotection.s  in  the  Title 
XIV  Rulemakings  into  effect  as  soon  as 
practicable.  In  contra.st.  the  Bureau 
receiv(;d  some  industry  comments 
indicating  that  implementing  so  many 
n(;w  recpiirements  at  the  same  time 
would  create  a  significant  cumulative 
burden  for  creditors.  In  addition,  many 
commenters  also  acknowledged  the 
advantages  of  implementing  multiple 
revisions  to  the  regulations  in  a 
coordinated  fashion.'*'  Thus,  a  tension 


"'77  FR  7010.5  (Nov.  2:t.  2012). 

'■'Ol  llio  s»;v(!ral  iinal  iiilos  IxMiig  a(lo|)l(!cl  uiulor 
llio  Titl(!  XIV  Ruloinakin^s.  six  onlail  anunidimails 
to  Koi^ulation  Z.  willi  Ilit;  only  (jxocjplions  l)(!in}>  llu; 
2013  RFSl’A  .S(:rvi(.in}>  Final  Rnlo  (Rit^'iilalion  X) 
and  llu!  2013  FCOA  A|)|)raisals  I’inal  Rnlo 
(R(!oidalion  H):  tin;  2013  IIOId’A  l''inal  Rido  also 
ainonds  Ri^^nlation  X.  in  addition  to  R(!^nlalion  Z. 
Tlio  six  Riioulation  Z  Iinal  rnlos  invoKa;  nuincnoiis 
inslancos  ol  inloiso(:lin<>  provisions,  (dllior  bv  cross- 
roldrcnicos  to  jsicli  otlior's  provisions  or  bv  adopting 
parallol  provisions.  'I'luis.  adopting  soino  of  thoso 
ainoiubnonts  without  also  adopting  cortain  otbor. 
closoly  rolatod  provisions  would  croato  signilicant 
locbniiml  issues,  o.g..  now  provisions  containing 
iToss-roloroncos  to  other  provisions  that  do  not  yet 
exist,  which  could  undermine  the  ability  ol 
cnidilors  and  other  parlies  suhjiH.t  to  the  rules  to 
understand  their  obligations  and  implement 


exists  between  coordinating  the 
adoption  of  the  'Fitle  XIV  Rulemakings 
and  facilitating  indu.strv’s 
implementiition  of  such  a  large  .set  of 
new  reciuirements.  .Souk;  have;  suggested 
that  the  Bureau  re.solve  this  tension  by 
adojiting  a  sequenced  implementation, 
while  others  have  recpiested  that  the 
Bureau  simply  provide  a  longer 
inqilementation  jieriod  for  till  of  the 
final  rules. 

The  Bureau  recognizes  that  many  of 
the  new  provisions  will  reeptire 
creditors  to  make  changes  to  automated 
sy.stems  <ind,  further,  that  most 
administrators  of  large  sy.stems  are 
reluctant  to  make  too  many  changes  to 
their  systems  at  once.  At  the  same  time, 
however,  the  Bureau  notes  that  the 
Dodd-Frank  Act  established  virtually  all 
of  these  changes  to  institutions’ 
comjiliance  responsibilities,  and 
contemjilated  that  they  Ik;  imjilemented 
in  a  relatively  short  period  of  time.  And, 
iis  alretidy  noted,  the  extent  of 
inteiiiction  among  many  of  the  Title  XIV 
Rulemakings  necessitates  that  manv  of 
their  provisions  take  effect  together. 
Finally,  notwithstanding  commenters’ 
expressed  concerns  for  cumulative 
burden,  the  Bureau  expects  tliiit 
creditors  actually  may  realize  some 
efficiencies  from  ada|)ting  tlKtir  systems 
for  compliance  with  multiple  mtw, 
clo.siily  relattul  riKpiiremeiits  at  once, 
especially  if  given  sufficient  ovenill 
time  to  do  so. 

Accordingly,  the  Bureau  is  recpiiring 
that,  as  a  geiKtral  matter,  creditors  and 
other  affected  persons  begin  comjilying 
with  the  final  rules  on  January  10.  2014. 
As  noted  above,  section  1400(c)  of  the 
Dodd-Frank  Act  reejuires  that  some 
provisions  of  the  Title  XIV  Rulemakings 
tcike  effect  no  later  than  one  year  after 
the  Bureau  issues  them.  Accordingly, 
the  Bureau  is  e.stahlishing  January  10, 
2014,  one  year  after  i.ssuance  of  the 
Bureau’s  2013  ATR,  E.scrows,  and 
HOEFA  Final  Rules  (/.e.,  the  earliest  of 
the  title  XIV  final  rules),  as  the  baseline 
effective  date  for  most  of  the  Title  XIV 
Rulemakings.  The  Bureau  believes  that, 
on  hiilance,  this  ap])roach  will  facilitate 
the  implementation  of  the  rules’ 
jirovisions,  while  also  affording 
creditors  sufficient  time  to  implement 
the  more  complex  or  resource-intensive 
new  recjuirements. 

The  Bureau  has  identified  certain 
rulemakings  or  selected  aspitcts  theritof, 
however,  that  do  not  present  significant 
inqilementation  burdens  for  industry. 
Accordingly,  the  Bureau  is  setting 
earlier  effective  dates  for  those  final 
rules  or  certain  iisjiects  thereof,  as 


iip|)ropriiil(!  .sy.stonis  chaiyiios  in  an  intngratod  and 
(dlicinnt  inannnr. 


applicable.  Those  effective  dates  are  set 
forth  and  explained  in  the  Federal 
Register  notices  for  those  final  rules. 

More  Inclusive  Finance  Charge  Propo.sal 

As  noted  above,  the  Bureau  jiropo.sed 
in  the  2012  TILA-RESFA  Frojiosal  to 
make  the  ilefinition  of  finance  charge 
more  inclusive,  thus  rendering  the 
finance  charge  and  annual  percentage 
I’iitt!  a  more  useful  tool  for  consumers  to 
conqian!  the  co.st  of  credit  across 
different  alternatives.  77  FR  .'ll  110. 

.'ll  143  (Aug.  23,  2012).  Because  the  new 
definition  would  include  additional 
costs  that  are  not  currently  counted,  it 
would  cau.se  the  finance  charges  and 
AFRs  on  many  affected  transactions  to 
increase.  This  in  turn  could  cau.se  more 
such  transactions  to  become  suliject  to 
various  compliance  regimes  under 
Regulation  Z.  Specifically,  the  finance 
charge  is  central  to  the  calculation  of  a 
transaction’s  “]ioints  and  fees,”  which 
in  turn  has  been  (and  remains)  a 
coverage  threshold  for  the  s]iec:ial 
protections  afforded  "high-cost 
mortgages”  under  HOEPA.  Points  and 
fees  al.so  will  he  subject  to  a  3-percent 
limit  for  purjioses  of  determining 
whether  a  tninsaction  is  a  “(jualified 
mortgage”  under  the  2013  ATR  Fimil 
Rule.  Meanwhile,  the  APR  serves  as  a 
covenige  threshold  for  HOEPA 
protections  ;i.s  well  as  for  certain 
protections  afforded  “higher-jiriced 
mortgage  loans”  under  SlP2(i.3.'i, 
including  the  mandatory  escrow 
account  reiiuirements  being  amended  by 
this  final  rule.  Finally,  httcau.se  the  2013 
Interagency  Ajijirai.sals  Final  Rule  uses 
the  same  APR-ha.sed  coverage  test  as  is 
used  for  identifying  higher-))riced 
mortgage  loans,  the  APR  affects  that 
rulemaking  as  well.  Thus,  the  projio.sed 
more  inclu.sive  finance  charge  would 
have  had  the  indirect  effect  of 
im;reasing  coverage  under  HOEPA  and 
the  escrow  and  ajijiraisal  recpiirements 
for  higher-priced  mortgage  loans,  as 
well  as  decreasing  the  number  of 
transactions  that  mav  he  cpialified 
mortgage.s — even  holding  actual  loan 
terms  constant — sinqily  because  of  the 
increa.se  in  calculated  finance  charges, 
and  consequently  APRs,  for  closed-end 
mortgage  tran.sactions  generally. 

As  noted  above,  these  expanded 
coverage  consecpiences  were  not  the 
intent  of  the  more  inc:lu.sive  finance 
charge  ])ro])o.sal.  Accordingly,  as 
discu.ssed  more  extensivelv  in  the 
E.scrow.s  Propo.sal.  the  HOEPA  Projiosal, 
the  ATR  Propo.sal,  and  the  Interagency 
Appraisals  Proposal,  the  Board  and 
suhsecjuently  the  Bureau  (and  other 
agencies)  sought  comment  on  certain 
adju.stments  to  the  affected  regulatory 
thresholds  to  counteract  this 
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unintended  effect.  First,  the  Board  and 
then  the  Bureau  ])roposed  to  ado))t  a 
“transaction  coverage;  rate”  for  use  as 
the  metric  to  determine  coverage  of 
tlie.se  regimes  in  plaix;  of  the  APR.  Tlie 
transaction  coverage;  rate;  wendel  have; 
l)e;(;n  e:ale;ulate;el  seilely  tor  eaivenige 
ele;te;rminalie)n  pnrpei.ses  anel  woulel  not 
liave;  been  elisclei.seel  tei  exinsnmers.  whei 
still  wendel  have;  re;e;e;ive;el  enily  a 
eliseleisnre;  eif  the;  ex])anele;el  APR.  The; 
transaeliem  exiverage  rate;  e:alculatiem 
woulel  e;xe;lnele;  frenn  the;  jirepaiel  finane:e; 
eliarge;  all  exi.sts  otherwise;  inchieleel  feir 
purjieKses  eif  the;  APR  e:ale:nlation  t;xe:e;pt 
e:harge;s  retaineel  by  the;  creeliteir,  any 
meirtgage  breiker,  eir  any  affiliate  eif 
e;ither.  Similarly,  the;  Beiarel  anel  Bureau 
jireipeiseel  tei  reverse  the  effe;e:ts  eif  the 
more;  inelusive  fin;me:e;  e:h;irge;  ein  the 
e;alculatiein  eif  points  anel  fe;e;s:  the  points 
anel  feeis  figure;  is  calemlateel  only  as  a 
HOEPA  anel  epialifieel  meirtgage  ceiverage; 
metric  anel  is  not  elise;lose;el  tei 
e-.einsumers.  The;  Bureau  also  .sought 
eximment  ein  other  potential  mitigatiein 
me;asnres,  sue:h  as  aeljn.sting  the;  numerie: 
threisholels  for  jiartieailar  e:eim]iliane:e; 
re;gime;s  tei  ae;e:eiunt  feir  the  geineral  shift 
in  affe;e:te;el  transaedieins'  APRs. 

The  Bureau's  2012  TII.A-RESPA 
Preipei.sal  .sought  e:eimme;nt  ein  whetheir  tei 
finalize;  the;  meire  inednsive  finanea; 
ediarge  ]ireipeisal  in  e;einjune;tiein  with  the; 
Title  XIV  Rulemakings  or  with  the;  rest 
eif  the;  TILA-RESPA  Preijiosal 
e;one;e;rning  the;  inteigratiein  eif  meirtgage 
elisedosure  feirms.  .Se^e  77  FR  ."ill  16, 

.'5112.5  (Ang.  23,  2012).  IJpein  aelelitieinal 
eainsieleratiein  anel  re;vie;w  of  e.eimmeints 
re;e:e;ive;el,  the  Bureau  eleeneleel  to  elefer  a 
eleeasiein  whether  to  aeleijit  the;  meire 
inclusive;  finane:e  charge;  jireipeisal  anel 
any  relateel  aeljustments  to  regulatory 
threisholels  until  it  later  finalizes  the 
TILA-RESPA  Preipeisal.  See  77  FR  54H43 
(Sept.  6,  2012);  77  FR  54844  (Sept.  6, 
2012).-"  Ae:corelinglv,  this  final  rule  as 
well  as  the  2013  HQEPA,  ATR.  anel 
Interage;ncy  Appraisals  Final  Rules  all 
are;  eleferring  any  ae:tie)n  ein  their 
respective  proposeel  aeljustments  to 
reigulatory  threisheilels. 

IV.  Legal  Authority 

The;  Bureau  is  issuing  this  final  rule 
ein  January  10,  2013,  in  ace;eirelane:e;  with 
12  CFR  1074.1,  pursuant  to  its  autheirity 
uneler  TILA  anel  the;  Deielel-Frank  Ae;t. 
.S’e^eTILA  .se;e;tiein  105(a),  15  U.S.C. 
1604(a).  On  July  21. 2011,  .se;e:tiein  1061 
of  the;  Deielel-Frank  Ae;t  transferreel  tei  the; 
Bureiau  the  “exinsumer  finane;ial 


iu)li(:(!.s  oxlomlod  llu;  coinnionl  p(!iio(l  on 
llio  inoH!  inolu.sivi!  fiiuinco  cliargo  ami 
(:oiios|)on(lin'>  i'i)”iilaloi'v  llirosliold  adjustnumts 
imdor  tin;  2(11 2  'ni.A-Kl'.SPA  and  liOI-d’A 
I’loposal.s.  II  did  not  c:hang(!  any  otiinr  as)n!(:t  of 
nitlinr  |)roposal. 


preiteiettiein  fimedieins”  previeiuslv  vesteel 
in  e:e;rtain  either  Feeleral  age;ne:ie;.s. 
ine:liieling  the;  Beiarel.  The;  term 
“eieinsumer  finane;ial  pre)te;e:tiein 
fune;tiein”  is  elefine;el  tei  inednele;  “all 
autheirity  tei  ])re;.se:ribe;  riileis  eir  i.ssne 
eirelers  eir  guielelineis  pursuant  tei  any 
Feeleiral  e:einsnme;r  finaneaal  law, 
inediuling  jierfeirming  ap]ireipriate; 
fnne;tieins  tei  jireimulg.ite  anel  review 
suedi  ruleis,  eirelers,  anel  guielelines.” 

TILA  is  elefineel  as  a  Feeleral  exinsumer 
finaneaal  law.  --  Ae:e;eirelingly,  the 
Bureian  has  general  autheirity  to  issue 
reigidations  pursuant  to  TILA. 

A.  Escrow  Provisions  Under  the  Dodd- 
Frank  Act 

As  eliseaisseel  above,  the  Doeiel-Frank 
Ae:t  amendeel  TILA  to  manelate  eseaeiw 
ae:count.s  feir  certain  e:einsumer  e:reelit 
tran.sae;tieins  se;e:ure;el  by  a  first  lien  on  a 
consumer’s  prinenpal  elwelling.  Se;e;tiein.s 
1461  anel  1462  of  the  Deielel-Frank  Act 
eaeate  new  TILA  seedion  129D,  which 
e;.stablishe;.s  a  minimum  jieirieiel  feir  whie:h 
e.seireiws  must  be  helel  feir  highe;r-]irie:eel 
meirtgage;  leians,  ea'e;ates  a  rale;  thresheilel 
feir  eleitermining  whether  eiseaeiw 
aexaiunts  are;  re;e|uire;el  feir  “jiimlio 
leiiins,”  wheise  prine:i]ial  amounts  e;xe:e;e;el 
the;  maximum  e;ligible;  for  purediase;  hy 
Freelelie  Mae:,  anel  aelels  twei  eli.se:leisnre; 
re;e]uireme;nt.s  e:eine:e;rning  e;.se:reiw 
ae:e:eiimts.  The;  Deielel-Frank  Ae;t  further 
])reiviele;.s  that  the  Bureiau  may  exemjit 
e.eirtain  e:reeliteirs  from  the;  e;.se:reiw 
reiepiirement  by  reigidatiein.  .Se^fiTILA 
.se;e:tiein  129D(e;),  15  II..S.O.  1639(e;).  In 
aelelition,  the  Deielel-Frank  Ae:t  preivieleis 
the  Bureiau  with  autheirity  tei  ])re.se;ribe; 
reigidatieins  that  revise,  aelel  tei,  or 
subtract  from  the  e:riteria  that  ele;.se;ribe 
when  an  e;.se:row  ae:e:ount  is  reiepiireel 
ujion  a  finding  that  .sue:h  reigulations  are; 
in  the  intere.st  of  the;  e:einsmners  anel  in 
the  publie;  intereist.  See  15  U.S.Ck  1639el 
note. 

B.  Other  Bidenntking  and  Exception 
Authorities 

This  final  rule  alsei  relies  ein  either 
ridemaking  anel  exe;eptiein  autheirities 
.spee:ifie:ally  granteiel  to  the;  Bureiau  by 
TILA  anel  the  Deielel-Frank  Ae:t, 
ine:lueling  the;  autheiritieis  elise’.u.sseel 
lieleiw. 

TILA  ,Se;e:tiein  105(a) 

As  ameineleel  hy  the  Deielel-Frank  Act, 
TILA  .se;e:tion  105(a),  15  U.S.C.  1604(a), 


-I  12  ll..S.(:.  .’■j.'SHI (a)(1). 

-- .S(.>o  Dodd-I-'raiik  Act  .swilion  10(12(14).  12  II..S.C. 
54H1(14)  (dolining  ■■l''(!d(!ral  (:onsiinu!r  tinancial 
law"  lo  incliidt!  llio  ■■oiiiiinoialod  consiiiiior  laws” 
and  llio  provisions  otlilli;  X  of  Iho  Dodd-Frank  Acl): 
Dodd-Frank  Act  .soclion  1002(12).  12  U.S.C. 

,1401(12)  (dolining  "ommioratod  consunior  laws"  lo 
includo  TILA). 


elirects  the  Bureau  to  prescribe 
regulations  to  carry  out  the;  purjiei.ses  eif 
TILA,  anel  provieles  that  .sue;h 
reigulations  may  e:eintain  aelelitieinal 
leiejuirements,  e:la.s.sifie:atiein.s, 
elifferentiatieins,  eir  eitheir  jirovisions  anel 
may  preiviele;  feir.sue:h  aeljustments  anel 
e;xe;eptiein.s  feir  all  eir  any  e:la.ss  eif 
transaeitieins  that  the  Bureau  juelgeis  are; 
ne;e:e;.ssary  eir  prei|ie;r  to  e;ife;e;tuale  the; 
]iur|ieise;.s  eif  TILA,  tei  preiveint 
e:ire:umve;ntiein  eir  eivasiein  thereieif,  or  tei 
fae:ilitate;  e:ompliane;e  thereiwith.  A 
purjiei.se;  eif  TILA  is  “  *  *  *  to  assure  a 
meaningful  eliseilosure:  eife:re;elit  terms  .so 
that  the  ceinsumer  will  be;  able  tei 
e:omjiare  more;  reaelily  the  various  cre;elit 
terms  available  to  him  anel  aveiiel  the; 
iminformeel  u.se  eif  eireelit*  *  *  TILA 
sectiein  102(a),  15  U.S.C.  1601(a).  This 
stateel  jnirjiei.se  is  infeirmeel  bv 
Congreiss's  fineling  that  “*  *  * 
ee:onomie;  stahilization  woulel  be 
enhane;e;el  anel  the  e:eimjie;tition  aineing 
the  varieius  finane:ial  institutieins  anel 
eitheir  firms  engageel  in  the  extension  of 
eionsumer  e:re;elil  woulel  be  strengtheneel 
by  the  informeiel  use  of  e;re;elit."  Id.  Thus, 
strengtheneiel  eiomjieitition  among 
finane:ial  institutieins  is  a  goal  eif  TILA, 
ae:hie;veel  threiugh  the;  e;ffe;e;tuatiein  of 
TIl.A’s  jiurjiei.ses. 

Ilisteirie:ally,  TILA  .se;e:tiein  105(a)  has 
.serveel  as  a  breiael  seiure:e;  eif  autheiritv  feir 
ruleis  that  jireimote  the;  infeirmeel  use;  eif 
e;re;elit  threiugh  reiepiireiel  eliseileisureis  anel 
substantive  reigulation  eif  e:e;rtain 
|irae:tie;e;.s.  Heiweiver.  Deielel-Frank  Ae:t 
.seeitiein  llOOA  eilarifieel  the  Bureiau’s 
.se;e;tiein  105(a)  autheirity  hy  ameneling 
that  seeitiein  to  jireiviele  eixjiress  autheirity 
tei  |ire;.se;ribe  reigulations  that  e:ontain 
“aelelitieinal  reiejuirements”  that  the 
Bureau  finds  are  neieiessary  eir  jirojjeir  to 
effeictuate  the  purjieiseis  of  TILA,  to 
jireivent  cire:umventiein  or  evasiein 
thereof,  or  to  facilitate  e:omj)liane:e 
therewith.  This  ame;nehne;nt  clarifieiel  the; 
Bureau’s  autheirity  uneler  TILA  sectiein 
105(a)  tei  jireseirihe  re;e|uire;ment.s  beiyeinel 
those  sjieieiifieially  listeel  in  the;  statute 
that  meiet  the  stanelarels  eiutlineel  in 
.se;e:tiein  105(a),  which  ine:lueie; 
effectuating  all  of  TlLA’s  jiurjieiseis. 
Therefeire;.  the;  Bureau  beilieveis  that  its 
autheirity  uneler  TILA  seeitiein  105(a)  tei 
make;  exeieptieins,  aeljustments,  anel 
aelelitieinal  jirovisieins  that  the;  Bureau 
finels  are;  nee:e;sstirv  eir  jireijier  tei 
e;fie;e;tuate;  the;  ]iur|)ei.se;.s  eif  TILA  aj)|)lie;s 
with  re;sj)e;e:t  to  the;  iiurjiose  eif  .seeitiein 
129D.  That  jiiirjiei.se  is  tei  ensure  that 
e:on.sume;rs  unelerstanel  anel  ajijireiciate 
the;  full  e:ei.st  eif  home;  eiwner.shiji.  The 
jiurjiei.se;  eif  TILA  .se;e;tiein  129D  is  alsei 
informeel  by  the;  finelings  artie;ulate;el  in 
.se;e:tiein  129B(a)  that  e;e:einomic 
stabilization  woulel  be  e;nhance;el  by  the; 
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protection,  limitation,  and  regulation  of 
the  teriivs  ol  residential  mortgage  credit 
and  the  practices  related  to  such  credit, 
while  ensuring  that  responsible  and 
affordable  mortgage  credit  remains 
available  to  consumers.  .See  l.S  l]..S.(;. 
l()39h(a}. 

As  discu.ssed  in  tlu;  section-hv-section 
analysis  below,  the  Bureau  is  issuing 
regnlaticms  to  carry  out  TlLA’s 
])ur])o.ses,  including  such  additional 
nujuirements.  adjustments,  and 
exceptions  as.  in  the  Bureau’s  judgment, 
are  necessary  and  proper  to  carry  out 
the  purposes  of  TILA.  prevent 
cinannvention  or  evasion  thereof,  or  to 
facilitate  compliance  therewith.  In 
develoi)ing  these  aspects  of  the  final 
rule  pursuant  to  its  authority  under 
TILA  section  l().'i(a).  the  Bureau  has 
considered  the  purposes  of  Tlf.A, 
including  the  ])urposes  of  TILA  section 
1290,  and  the  findings  of  TILA, 
including  strengthening  competition 
among  financial  institutions  and 
promoting  economic  .stabilization,  and 
the  findings  of  TILA  sciction  129B(a)(l) 
that  economic  stabilization  would  be 
enhanced  by  the  protection,  limitation, 
and  regulation  of  the  terms  of 
residential  mortgage  credit  and  the 
juactices  related  to  such  credit,  while 
ensuring  that  responsible,  affordable 
mortgage  credit  remains  available  to 
consumers. 

Dodd-Frank  /\ct  .Section  1022(1)) 

.Section  l()22(b)(l)  of  the  Dodd-Frank 
Act  authorizes  the  Bureau  to  jue.scrihe 
rules  “as  may  he  necessary  or 
a|)])ropriate  to  enable  the  Bureau  to 
administer  and  carry  out  the  ])urj)o.ses 
and  objectives  of  the  Federal  consumer 
financial  laws,  and  to  prevent  evasions 
thereofl.l"  12  ll.S.C.  .'l.'il 2(b)(1).  TILA 
and  title  X  of  the  Dodd-Frank  Act  are 
Federal  consumer  financial  laws.^  * 
Accordingly,  in  adopting  this  final  rule, 
the  Bureau  is  exercising  its  authority 
under  Dodd-Frank  Act  section  l()22(b) 
to  prescribe  rules  that  carry  out  the 
purposes  and  objectives  of  TILA  and 
title  X  of  the  Dodd-Frank  Act  and 
j)revent  evasion  of  those  laws. 

V.  Section-hy-See:tion  Analysis 

Sod  inn  1026.19  Cortain  Movt<^n"o  nnd 
\  '(iriablo-Udto  Trnnsadions 

In  the  2011  Escrows  Fropo.sal,  the 
Board  proposed  a  new  ^  226.19(f)  to 
implement  the  account  di.sclosure 
retiuirements  of 'LILA  section  129D,  as 


-' .Sifff  l)(i(l(l-Fr:ink  Act  siiction  101)2(14).  12  U..S.(;. 
.1481(14)  ((idiniii^  "iMnlcinil  consuintir  tlnanci.il 
law"  to  iiicludo  tiu!  ■‘(aiunKMatad  consiiiiKa'  law.s" 
and  tti(!  provisions  ol  title  X  ol  the  Dodd-l-'rank  Act): 
Dodd-Frank  Act  section  1002(12).  12  U..S.C. 

.1481(12)  (didinin"  "emnnerated  consumer  laws"  to 
include  TII.A). 


enacted  by  .Sections  1461  and  1462  of 
the  Dodd-  Fnink  Act.  Froptised 
§226.19(1')-’  would  have  retpiired 
di.sclosures  for  the  establishment  or 
non-establishment  of  :m  escrow  ■iccoimt 
in  connection  with  consummation  of  a 
transaction  secured  by  a  first  lien,  but 
not  a  subordinate  lien.  As  di.sciis.sed 
above,  on  November  23,  2012,  the 
Bureau  ]niblished  in  the  Federal 
Register  a  rule  that  delays  the 
imjilementation  of  certain  di.sclosure 
retjuirements  contained  in  title  XIV  of 
the  Dodd-Frank  Act,  intduding  those 
contained  in  .sections  1461  and  1462. 

Son  77  FR  7010.')  (Nov.  23,  2012). 
(’on.sequently,  the  Bureau  will  not  be 
adojiting  a  new  §  1026.19(f)  in  this  rule. 

Sod  ion  1026.20  Suhsocfiioni 
Disdosnro  lioqniroinont.s 

In  the  2011  Escrows  Froposal,  the 
Board  propo.sed  a  new  §  226.20(d)  to 
implement  the  disclosure  re(]nirements 
of  TILA  sections  129D(j)(l)(B)  .md 
129D(j)(2),  as  enacted  by  .section  1462  of 
the  Dodd-Frank  Act.  TILA  section 
129D(j)(l)(B)  reciuires  a  creditor  or 
servicer  to  provide  the  di.sclosures  set 
forth  in  'flLA  section  129D(j)(2)  when  a 
consumer  recjuests  closure  of  an  escrow 
account  that  was  established  in 
connection  with  a  transaction  secured 
by  real  proi)ei  tv.  Proposed  §  226.20(d) 
would  have  directed  the  creditor  or 
servicer  to  di.scdose  the  information 
about  e.scrow  accounts  in  accordance 
with  certain  format  and  timing 
nKjuirements.  As  previously  noted,  the 
Bureau  has  delayed  the  im])lementation 
of  certain  di.sclosure  nuiuirements 
contained  in  title  XIV  of  the  Dodd-Frank 
Act.  including  those  contained  in 
sections  1461  and  1462.  Soo  17  FR 
7010.')  (Nov.  23.  2012).  Consequently, 
the  Bureau  will  not  he  adopting  a  new 
§  1026.20(d)  in  this  rule. 

Sodinn  1026.34  Prohibitod  Ads  or 
Pi'udicos  in  Connodion  With  Iligb-Cost 
A/o/7goge.s 

34(a)  Prohibited  Acts  or  Practices  for 
High-Cost  Mortgages  34(a)(4)(i) 
Mortgage-Related  Obligations 

In  the  2011  Escrows  Proposal,  the 
Board  proposed  amendments  to  the 
definition  of  mortgage-related 
obligations  in  §  226.34(a)(4)(i)  and 
comment  34(a)(4)(i)-l ,  which  contained 
cros.s-references  to  the  definition  of 
mortgage-related  insurance  in 
§  226.3.')(h)(3)(i).  Becau.se  the  Board 


-•’This  s(!(:li()n-l)y-.si!(:li()n  aiiiilv.sis  disciisso.s  llu; 
Hoard's  2011  liscrows  l’ro])osal  1)V  ridiaiaico  to  IIk; 
Board's  Ko^ulatioii  Z.  12  OF'K  part  22(i.  which  the; 
Board  pi'oposod  to  amend,  and  di.scnssos  this  linal 
rido  by  rnloronco  tt)  the  Bureau's  Ke<;nlalion  Z.  12 
OFK  part  ll)2(i.  which  this  linal  rule  amends. 


propo.sed  removing  ;md  reserving 
§  226.3.')(b)(3)(i)  and  pre.serving  the 
substance  of  that  ])rovi.sion  in  the 
proposed  new  §  226.4.')(b)(l ),  the  Boiird 
made  conforming  amendments  to 
§  226.34(a)(4)(i)  and  staff  comment 
34(a)(4)(i))-l  to  reflect  the  new  cro.ss- 
reference.  .Section  1  ()26.34(a)(4)(i)  and 
staff  comment  34(a)(4)(i)-l  are  being 
amended  under  the  2013  HOEPA  Final 
Rule  to  remove  the  cross-reference  to 
§  l()26.3.')(b)(3)(i).  Con.sequently,  the 
Bureau  will  not  be  ado])ting  conforming 
amendments  in  this  rule. 

Sodion  1026.33  Hoiiuiroinonts  for 
Highor-Pricod  Morigogo  Untns 

3.')(a)  Definitions 
3r)(a)(l) 

As  noted  above,  the  Dodd-Frank  Act 
substantially  codified  the  Board’s 
escrow  reciuirement  for  higher-])ric;ed 
mortgage  loans,  but  with  certain 
differences.  One  of  tho.se  differences  is 
the  higher  threshold  above  the  average 
prime  offer  rate  established  by  the 
Ilodd-Frank  Act  for  determining  when 
escaow  itccoimts  are  recjiiired  for 
transactions  that  exceed  the  maximum 
principal  biilance  eligible  for  sale  to 
Freddie  Mac  (“jumbo”  tran.sactions).  In 
genenil,  the  coverage  thresholds  are  1..') 
|)ercenlage  jioints  above  the  average 
prime  offer  rate  for  first-lien 
transactions  and  3..')  percentage  ])oint.s 
above  the  average  j)rime  offer  rate  for 
suhordinate-lien  transactions.  Under 
.section  1461  of  the  Dodd-Frank  Act, 
however,  (’.ongress  established  a  new 
threshold  of  2..')  percentage  j)oint.s  above 
the  average  ])rime  offer  rate  for  “jumbo” 
transactions.  Under  an  interim  final  rule 
])ublished  concurrently  with  the  Board’s 
2011  Escrows  Pro])o.sal.  the  Board 
implemented  this  .s])ecial  coverage  test 
for  “jinnho”  tran.sactions  by  amending 
its  existing  e.scrow  recpiirement  for 
higher-priced  mortgage  loans  in 
§226.3.'S(b)(3).  .See  76  FR  11319  (Mar.  2. 
2011)  (the  Board’s  2011  “Jumbo”  Final 
Rule). 

Under  the  Board’s  2011  Escrows 
Pi'opo.sal.  i)roj)o.sed  § 226.4.S(a)(l)  would 
have  ])rovided  that  a  higher-priced 
moj'tgage  loan  is  a  consumer  credit 
transaction  secured  bv  the  consumer’s 
])rincipal  dwelling  that  exceeds  the 
applicable  ])ricing  thre.shold  as  of  the 
date  the  tran.saction’s  rate  is  set.  The 
Board’s  ])ro])osed  §  226.4.')(a)(l) 
incorj)orated  the  .s])ecial,  separate 
coverage  threshohi  for  “jumho” 
tiansactions,  as  provided  by  the  Dodd- 
Frank  Act.  In  addition,  as  discussed 
above,  the  Board’s  proposed 
§226.4.')(a)(l)  would  have  ba.sed 
“higher-])ric:ed  mortgage  loan”  status  on 
a  comj)ari.son  of  the  transaction’s 
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“transaction  coverage  rate,’’  rather  than 
its  APR,  to  the  average  prime  offer  rate. 

A  few  coiniiKMiters  sugge.sted  that  the 
j)ro|)ose(l  thresholds  .should  he 
reconsidered.  llow(!ver.  the  Bureau 
txdieves  the  current  thresholds  ca])ture 
the  ex])ansion  intended  by  (iongress  and 
is  therefore  generallv  adopting  pro]K)sed 
S22(j.45(aKl)  as  §  l()2(>.3ri(a)(l).  As 
discussed  above,  how(!ver,  the  Bureau  is 
suspending  consid(!ration  of  the 
transaction  coverage  rate  until  it 
considers  the  ])roposed  ex])ansion  of  the 
definition  of  finance  charge  in 
connection  with  the  TILA-RESPA  Final 
Rule.  Accordingly,  the  final  rule 
continues  to  base  the  definition  of 
higher-priced  mortgage  loans  on  a 
comjKirison  of  the  tran.saction’s  APR  to 
the  average  jjrime  offer  rate.  The  Bureau 
will  consider  comments  received 
concerning  the  tran.saction  coverage  rate 
propo.sal  in  connection  with  the  TILA- 
RlvSPA  Final  Rule.  Comment  3rj(a)(l)-1 
clarifies  how  to  determine  if  a 
transaction  is  a  higher-priced  mortgage 
loan  by  comparing  the  annual 
j)ercentage  rate  to  the;  average  prime 
offer  rate.  (Comment  3.'5{a)(l)-2  clarifies 
when  the  comj)arison  between  the 
annual  percentage  rate  and  the  average 
])rime  offer  rate  should  occur,  (iomment 
IPilaKll-if  clarifies  how  to  determine 
whether  a  transaction  is  a  higher-priced 
mortgage  loan  when  the  principal 
balance  exceeds  the  limit  in  effect  as  of 
the  date  the  transaction’s  rate  is  .set  for 
the  maximum  ])rincipal  obligation 
eligible  for  ])urcha.se  by  Freddie  Mac. 

3.'5(a)(2) 

The  Bureau  is  not  altering  current 
§  1028. 35(a)(2),  which  defines  the 
“average  jjrime  offer  rate’’  as  the  annual 
percentage  rate  derived  from  average 
interest  rates,  jmints,  and  other 
transaction  pricing  terms  curnmtly 
offered  to  consumers  by  a  representative 
samjjle  of  creditors  for  mortgage 
transactions  that  have  low-ri.sk  ])ricing 
characteristics.  The  Bureau  is.  however, 
adding  comment  35(a)(2)-3  to  clarify 
that  the  avtuage  prime  offer  rate;  in 

1020.35  has  the  same  meaning  as  in 
Regulation  C.  12  CFR  jiart  1003.  .See  12 
CFR  1003.4(a)(12)(ii). 

35(h)  Escrow  Accounts 
35(h)(1) 

As  amended  by  the  Dodd-Frank  Act, 
riEA  section  12dD(a)  contains  the 
general  n;(]uirement  that  an  (jscrow 
account  he  established  for  any  consumer 
credit  transaction  secured  by  a  first  lien 
on  a  consumer’s  principal  dwelling. 
TILA  sec.tion  120D(h),  however,  restricts 
that  general  requirement  to  four 
sjjecified  circumstances:  (1)  Where  an 


escrow  account  is  reejuired  by  Federal  or 
.State  law;  (2)  where  the  transaction  is 
made,  guaranteed,  or  insured  by  a  .State 
or  Federal  agcnicy;  (3)  when;  tin; 
tran.saction’s  annual  ])ercentage  rate 
exceiids  the  average  prinu;  offer  rate  by 
prescribed  amounts;  and  (4)  where  an 
e.scrow  account  is  “required  pursuant  to 
regulation.” 

The  Board’s  ])roposed  §  220.45(h)(1) 
im|)lemented  oidy  the  third  of  the  four 
circumstances,  ])ursuant  to  'I'll.A  section 
12‘)D(h)(3),  because  the  other  three 
either  are  self-effectuating  or  are 
effectuated  by  other  agencies’ 
regulations.  Nonetheless,  the  Bureau 
rec:oguize.s  that  tho.se  other  three 
provisions  may  have  implications  for 
existing  State  and  Federal  credit 
programs,  under  which  the  a])plicahle 
ag(?ncies  may  ne(;d  to  revise;  their  own 
underlying  guidelines  to  accommodate 
or  otherwise  reflect  the  statutory 
changes.  Moreover,  the;  Board’s 
proposed  §  220.45(h)(l )  would  have 
stated  that,  for  ])urpo.se.s  of  220.45(h). 
“e.scrow  account”  has  the  same  meaning 
as  under  Regulation  X.  This  proposed 
])rovi.sion  ])aralleled  existing 
S220.35(h)(3)(iv). 

No  comments  were  received  on  the 
scope  and  structure  of  §  220.45(h)(l ). 
The  Bureau  is  adopting  the  jjroposed 
language  with  certain  technical  changes 
as  S1020.35(1))(1). 

35(h)(2)  Exemptions 

Under  existing  regulations,  certain 
categories  of  transactions  are;  exempt 
from  the;  escrow  recpiirement.  'I’he  Board 
proposed  §  220.45(a)(3)  and  (l))(2)(i)  and 
(ii)  to  reflect  these  jjrovisions.  The 
Board’s  ])ropo.seif  §  220.45(a)(3)  would 
have  ])rovided  that  a  “higher-prii:ed 
mortgage  loan”  does  not  include  a 
tran.saction  to  finance  the  initial 
con.struction  of  a  dwelling,  a  temporary 
or  “bridge”  tran.saction  with  a  term  of 
twelve  months  or  less,  a  reverse 
mortgage  tran.saction,  or  a  home  ecpiity 
line  of  credit.  This  provision  is  identical 
to  exi.sting  1020. 35(a)(3)  (adopted  as 
S  220.35(a)(3)  in  the  2008  HOEFA  Final 
Rule),  which  provides  that  the  term 
“higher-priced  mortgage  loan”  does  not 
include  a  transaction  to  finance  tin; 
initial  con.struction  of  a  dwelling,  a 
tem]K)rarv  or  “bridge”  transaction  with 
a  t(;rm  of  twelve  months  or  less,  a 
rever.se  mortgage  transaction,  or  a  home 
(;(iuity  line  of  credit.  The  Board’s 
l)ropo.sed  4)  220.45(t))(2)(i)  would  have 
provided  that  (;.scrow  accounts  need  not 
l)e  established  for  tran.sactions  secured 
by  shares  in  a  cooperative.  This 
provision  would  track  exi.sting 

l()20.35(l))(3)(ii)(A).  It  also  is 
consistent  with  n{;w  TILA  .section 


129D(e),  as  adtled  by  .section  1401  of  the 
Dodd-Frank  Act. 

In  light  of  the  way  in  which  the  Dodd- 
Frank  Act  has  expanded  on  various 
elements  of  the  2008  HOEFA  Final  Rule, 
the  Bun;au  believes  that  a  more  tailored 
approach  is  appropriate  to  specifv  what 
types  of  transactions  are  exempt  from 
specific  substantive  recpiirements  in 
R(;gulation  Z.  Accordingly,  with  the 
exception  of  home  ecpiitv  lines  of  credit 
(llElXKis),  the  Bureau  is  using  its 
exemption  authority  under  TILA  .section 
129D-'’  to  recodify  the  exemptions  that 
were  formerly  located  in  §  1020.35(a)(3) 
and  §  1020.35(h)(3)(ii)(A)  in  the 
(;xem])tions  from  cov{;rage  of  the  escrow 
reejuirement  under  new  §  1020.35(h)(2). 
The  sejjarate  exemjjtion  for  HELOCs  is 
no  longer  necessary  because 
§  1020.35(a)(1)  has  been  modified  to 
apply  only  to  clo.sed-end  consumer 
credit  transactions.-'*  The  Bureau 
believes  that  the  u.se  of  its  exemption 
authority  is  apj)ropriate  given  the  nature 
of  the  tran.sactions  at  issue  and  would 
benefit  consumers  and  industry  alike. 
Gi\'en  that  reverse  mortgages  are  imicpH; 
transactions  that  are  currentlv  addre.ssed 
by  S  1020.33,“'^  the  Bureau  heli(;ves  it  is 
in  the  interest  of  consumers  and  the 
public  interest  to  pursue  a  course 
involving  further  review  of  ^  1020.33 
and  to  consider  whether  new  or 
different  protections  would  he 
appro])riate  for  reverse  mortgages  at  a 
later  date.-"  In  addition,  hecau.se  of  the 
natun;  of  construction-only  and  bridge 
loan  tran.sactions,  the  Bureau  believes 
that  exempting  these  transactions  is  in 
the  interest  of  consumers  and  the  public 
interest.  In  both  ca.ses,  the  j)ayments  and 
amounts  of  proj)erty  taxes  and  hazard 
insurance  will  dejiend  on  various  time- 
.sensitive  factors  for  loan  transactions 
that  generally  do  not  exi.st  for  more  than 
one  or  two  years,  making  maintaining 

-‘Till!  Buriiiui  niiiv  i)r(!S(:ril)i!  nilos  that  ruviso.  add 
to.  or  .suhtrai:!  Irom  tlio  critoria  ol  si!t:tion  12(in(l)) 
ol  TILX  it  tlui  Biiroau  dotorniinos  that  sutli  riilos  aro 
in  till!  intorosl  olTaiiisiininr.s  and  tlio  pnlilit:  intorost. 
Stfc  l.S  II..S.C.  Hiit'ld  nolo.  Tlioso  oxcoiilions  aro  also 
jiislil'iod  By  soolioii  ll),S(a)  of  TILA  wliidi  providos 
that  till!  Buroaii  in  its  ro^iilatioiis  to  oarrv  out  tlio 
purpo.sos  of  TIL.\  may  |irovido  for  such  adjiistinonts 
and  oxcoplions  for  all  or  any  class  of  transactions 
that  till!  Biiroau  jndgos  aro  nocossarv  or  propor  to 
offocinali!  till!  pnrposos  of  TIL-A.  to  provoni 
circiimvonlion  or  ovasion  thorisif,  or  to  facililalo 
coni|)lianco  thorowith.  .S’oi?  I.S  11..S.C.  Ilil)4(a). 

-'■1  ho  Bnroau  nolos  that  o))on-i!nd  crodil 
Iransai'.tions  aro  oxchidod  from  .soclion  12‘ll)(a)  of 
lll.A  imdor  Dodd-Frank  .Act  soclion  14111.  Sre  l.A 
ll.S.C.  Itiatld. 

Kovorso  niort<;af>os  aro  also  oxchidod  from 
soclion  12‘ll)(a)  of  lll.A  inidor  Dodd-Frank  Act 
soclion  141)1.  .S'oo  1.1  ll.S.C.  Killtld. 

^".Soo.  (!.<>..  Consinnor  Financial  I’roloc.lion 
Biiroau.  Itovinsi:  Moi'tt’ai’os:  lirpnrl  to  Coiij’ross 
()nno  2K.  21)12)  availahio  at:  hUp:// 
lil(!S.c()nsunwrfin(n}ci!.<i()v/a/iissf:ls/(Ioinimf!iils/ 
2()12()(>j:fpl)J{i;\vrsv  Mnrtt’afinJU^port.pdf. 
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an  e.scrow  account  for  a  mininiiini  of 
five  years  iiujuactical.  'flu; 
recodification  of  the  other  exein])tions 
from  the  escrows  n!{|nireinents  is  purely 
for  organizational  jnirposes  and  has  no 
snhstantive  effect,  lixeinptions  from  the 
new  a|)praisal  nKjiiirements  are  being 
finalized  .separately  hy  the  2013 
Interagency  Apprai.sals  Final  Rule,  in 
§  1020.35(c). 

35(h)(2)(i) 

The  Board's  proposed  220.45(h)(2)(i) 
would  have  jjrovidetl  that  e.scrow 
accounts  neeil  not  he  (istahlished  for 
transactions  .secured  hy  shares  in  a 
cooperative,  tracking  the  existing 
regulation,  which  is  now  located  at 
S  1020.35(h)(3)(ii)(A).  The  Bureau  is 
adoj)ting  this  proj)osal  with  certain 
conforming  changes  as 
^  1020.35(h)(2)(i)(A).  The  Bureau  is 
adopting  the  Board's  propo.sed 
exemption  for  transactions  to  finance 
the  initial  construction  of  a  dwelling  as 
§  l()20.35(h)(2){i)(B).  The  Bureau  is 
ado|)ting  the  Board's  proposed 
exemption  for  “hridge”  loan 
tran.sactions  as  §  l()2().35{h)(2)(i)(Cd. 
Finally,  the  Bnrean  is  adopting  the 
Board's  proposcul  exemption  for  reverse 
mortgage;  transactions  as 

l()2(i.35(l))(2)(i)(n)  with  c(;rtain 
conforming  changes,  (iomment 
35(l))(2)(i)-l  clarifies  the  operation  of 
the  exem])tion  for  transactions  to 
finance  the  initial  construction  of  a 
dwelling  under  ^  l()2(i.35(h)(2)(i)(B)  in 
relation  to  a  constrnction-to-permanent 
mortgage  transaction,  noting  that  where 
a  transaction  is  determined  to  he  a 
higher-priced  mortgage  loan,  oidv  the 
permanent  |)ha.se  of  the  transaction  is 
snhject  to  1()2(>.35. 

33(l))(2)(ii) 

As  added  hy  .section  14(il  of  the 
Dodd-  Frank  Act,  new  TILA  section 
129D(e)  codifies  the  current  ])royision 
.stating  that  e.scrow  accounts  that  ar(; 
(;stahli.shed  in  connection  with 
tran.sactions  secured  hy  condomininm 
units  need  not  re.serve  funds  to  cover 
mortgage-r(;lated  insurance,  found  in 
t;xi.sting  §  l()2(j.35(h)(3)(ii)(B).  and 
expands  it  to  other,  similar  ownershii) 
arrangements  involving  governing 
associations  that  have  an  obligation  to 
maintain  a  master  insurance  ])olicy.  The 
Board's  propo.sed  S  32(i.45(h)(2)(iij 
would  have  provided  that  insurance 
premiums  need  not  he  included  in 
escrow  accounts  for  tran.sactions 
secured  hy  dw(;lling.s  in  condominiums. 
])lanned  unit  develo])menl.s  (FDDs).  or 
similar  arrangements  in  which 
ownershij)  retinires  participation  in  a 
governing  association,  where  the 
governing  association  has  an  obligation 


to  the  dwelling  owners  to  maintain  a 
master  ])olicy  insuring  all  dwellings. 

S(;veral  commenters  sngge.st(;d  that 
even  with  this  expanded  d(;finition 
other  ownership  structures  might  not  hi; 
captured  hy  tlu;  Board's  ])ropo.sed 
exemption.  The  Bnrean  is  res|)onding  to 
th(;.se  comments  hy  r(;vi.sing  the 
pro])osed  langnagi;  to  ado|)t  tin; 
umbrella  term  “common  interest 
community,''  which  one  commenter  had 
sngge.sted  would  he  snfficientlv  broad  to 
ca])tnre  the  various  arrang(;ment.s  under 
which  a  governing  association  has  an 
obligation  to  the  dwelling  owners  to 
maintain  a  master  j)olicy  insuring  all 
dwellings.  The  Bnrean  is  adopting  the 
Board's  jjrojxKsed  comment  45(h)(2)(ii)- 
1  as  comment  35(l))(2)(ii)-l,  which 
parallels  existing  comment 
35(h)(3)(ii)(B)-l .  hut  with  c:onforming 
amendments  to  rellect  the  ex])anded 
scope  of  the  exem])tion.  The  Bnrean  al.so 
is  ado])ting  the  Board's  ])ropos(;d 
comment  45(h)(2)(ii)-2  as  comment 
A22h)(2)(ii)— 2  to  i)rovide  details  about 
the  nature  of  FI  IDs  and  to  clarify  that 
tlu;  ex(;m])tion  is  available  for  not  only 
condominiums  and  FI  IDs  hut  also  any 
oth(;r  ty])e  of  j)rop(;rty  ownership 
arrangement  that  has  a  governing 
association  with  an  obligation  to 
maintain  a  master  insurance  ])olicy. 
Following  a  r(;(]ne.st  from  om; 
commenter,  the  Bnr(;an  additionally 
adds  comment  35(l))(2)(ii)-3  to  clarify 
that  ]n'o])(;rties  with  mnlti])le  gov(;rning 
a.ssociations  would  al.so  (pialify  for  tlu; 
limit(;d  (;xemption  provided  in 
Sl()2(i.35(h)(2)(ii). 

35(h)(2)(iii) 

As  adopted  hy  Dodd-Frank  Act 
section  1481,  TILA  section  129D(c) 
authorizes  the  Bnr(;an  to  exempt  from 
the  higher-ijriced  mortgage;  loan  escrow 
r(;(jnirement  a  creditor  that: 

(1)  0])erate.s  jnedominantly  in  rural  or 
umlerserved  areas;  (2)  together  with  all 
affiliates,  has  total  annual  mortgage  loan 
originations  that  do  not  exceed  a  limit 
S(;t  hy  tlu;  Bureau;  (3)  retains  its 
mortgage  obligations  in  portfolio;  and 
(4)  meets  any  a.s.s(;t-.size  threshold  and 
any  other  criteria  as  the  Bur(;an  may 
(;stal)li.sh.  As  discussed  above,  Dodd- 
Frank  Act  section  1412  ahilitv-to-repav 
])rovisions  contain  a  similar  .set  of 
criteria  with  regard  to  certain  balloon- 
payment  mortgages  originated  and  held 
in  portfolio  hy  cr(;ditor.s  that  operate 
predominantly  in  rural  or  underserved 
areas.  The  statute  authorizes  the  Bureau 
to  issue  regulations  ])ermitting  certain 
balloon-payment  mortgages  i.ssued  by 
the  .s))ecified  creditors  to  receive  a 
presumption  of  complianc;e  with  the 
ahility-to-repay  recpiirements  as 
“(jualified  mortgages,”  even  though  the 


general  (jualified  mortgage  crit(;ria 
])rohihit  halloon-payment  ieatures. 
S]u;cifically,  in  addition  to  having  to 
nu;(;t  c(;rtain  tran.saction-.sp(;cific 
featur(;s  and  nnd(;rwriting  r(;(|uir(;ments. 
halloon-jjayment  (lualified  nu)rtgag(;.s 
may  he  made  only  hy  a  creditor  that: 

(1)  ()p(;rate.s  predominantly  in  rural  or 
unders(;rved  ar(;as:  (2)  tog(;ther  with  all 
affiliat(;.s,  has  total  annual  re.sid{;ntial 
mortgage  tran.saction  originations  that 
do  not  exce(;d  a  limit  .set  hy  the  Buri;au; 
(3)  r(;tain.s  tlu;  halloon-j)ayment 
mortgages  in  portfolio;  and  (4)  nu;(;t.s 
any  as.set-size  threshold  and  any  otlu;r 
crit(;ria  as  tlu;  Bureau  may  (;.stahli.sh.  .S(;e 
TITA  s(;ctiou  1 2‘)C(hK2)(K),  15  D.S.C. 
183nc(h)(2){F). 

The  Board  interju’eted  the  two 
provisions  as  .serving  similar  hut  not 
identical  purpos(;.s,  and  thus  varied 
certain  aspects  of  the  projjosals  to 
impl(;ment  the  balloon  (jualified 
mortgage  and  escrow  ju'ovisions. 
Sj)(;cifically,  the  Board  interjjreted  the 
(;.scr()w  j)r()vi.sion  as  being  (l(;.sign(;(l  to 
(;x(;mj)t  creditors  that  do  not  j)o.s.s(;s.s 
(;(:()nomi(;.s  of  scale  to  offset  cost- 
effect  ivelv  the  hurdrai  of  establishing 
(;,s(;r()W  accounts  hy  maintaining  a 
(:(;rtain  minimum  jjortfolio  size  from 
h(;ing  r(;(juire(l  to  establish  escrow 
accounts  on  higher-jjriced  mortgage 
loans,  and  the  i)all()on-j)aym(;nt 
(jualified  mortgage  j)r()vision  to  ensure 
access  to  credit  in  rural  and 
under.served  an;a,s  where  consumers 
may  he  able  to  obtain  (;r(;(lit  only  from 
community  hanks  offering  halloon- 
j)aynu;nt  mortgages.  Accordingly,  the 
two  Board  j;roj)o.sal.s  would  have  u.sed 
similar  defiuilions  of  “rural”  and 
“umlerserved, ”  hut  did  not  jjrovide 
uniformity  in  calcidating  and  defining 
various  other  elements.  Sj)ecifically,  tlu; 
Board's  j)rojj()S(;(l  §  22(j.45(l))(2)(iii) 
would  have  imjdemented  the  e.scrow 
(;xemj)tion  in  TILA  .section  129D(c)  hy 
r(;(juiring  that  the  cr(;(lit()r  have  (1)  in 
the  prior  year  made  more  than  50 
j)(;rc(;nt  of  its  fir.st-li(;n  high(;r-j;ric(;(l 
mortgage  loans  in  rural  or  un(l(;r.s(;rv(;(l 
ar(;a.s,  (2)  together  with  all  affiliat(;.s, 
originated  and  retained  servicing  rights 
to  no  more  than  100  first-lien  mortgage 
obligations  in  eitlu;!’  tlu;  current  or  jjrior 
calendar  y(;ar,  and  (3)  together  with  all 
affiliates,  not  maintain(;(l  an  e.scrow 
account  on  any  consumer  credit 
tran.saction  secured  hy  r(;al  j)roj)(;rty  or 
a  dwelling  that  is  currently  .serviced  hy 
tlu;  creditor  or  its  affiliat(;.s.  The  Board 
al.so  sought  connn(;nt  on  whether  to  add 
a  r(;(juirenu;nt  for  tlu;  creditor  to  nu;(;t  an 
a.ss(;t-.size  limit  and  what  that  size 
should  he. 

In  contrast,  the  Board's  j)r()jK).sal  for 
balloon  (jualified  mortgages  would  have 
r(;(juir(;(l  that  the  creditor  (1)  in  the 
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j)re(;(Hling  calcaular  year,  have  made 
more  than  50  jjcireent  of  its  l)alloon- 
payment  mortgages  in  rural  or 
imderserved  ar(!as;  and  (2)  have  assets 
that  did  not  exceed  $2  billion.  The 
Hoard  projiosed  two  alternatives  for 
(jualifications  relating  to  (1)  the  total 
annual  originations  limit:  and  (2)  the 
ret(mtion  of  halloon-i)ayment  mortgages 
in  portfolio. 

In  both  ca.ses,  the  Board  proposed  to 
use  a  narrow  definition  of  rural  based 
on  the  Economic  Re.search  Service  (ERS) 
of  the  United  States  Department  of 
Agriculture’s  (IJSDA)  “urban  innnem:e 
codes”  (IJlCs).  The  UIUs  are  based  on 
the  definitions  of  “metropolitan”  and 
“micropolitan”  as  developed  by  the 
Office  of  Management  and  Budget,  along 
with  other  factors  reviewed  by  tlm  ERS 
that  place  counties  into  twelve 
.separately  defined  UICs  depemling  on 
the  size  of  the  largest  city  and  town  in 
the  county.  The  Board’s  propo.sal  would 
have  limited  the  definition  of  rural  to 
certain  “non-core”  counties,  which  are 
areas  outside  of  any  metrojiolitan  or 
microjjolitan  area,  excluding  those 
adjacent  to  a  metro])olitan  area  of  at 
least  one  million  residents  or  adjacent  to 
a  micropolitan  area  with  a  town  of  at 
least  2,500  residents.  This  definition 
corres])onded  with  UICs  of  7,  10,  11, 
and  12,  which  would  have  covered 
areas  in  which  only  2.3  i)ercent  of  the 
nation’s  population  lives. 

In  light  of  the  overlap  in  criteria 
between  the  e.scrow  exemption  and 
balloon  (lualified  mortgage  jirovisions, 
the  Bureau  considered  comments 
res])onding  to  both  pro])o.sals  in 
determining  how  to  finalize  the 
j)articular  elements  of  each  rule  as 
discussed  further  below.  With  regard  to 
exercising  the  Bureau’s  authoritv  to 
create  an  esc;rows  exemption  in  general, 
the  bulk  of  the  comments  received 
asserted  that  the  Bureau  should  exercuse 
such  authority  hut  that  the  scope  of  the 
jji'opo.sal  was  too  limited  and  would 
lead  to  reduced  access  to  credit  or 
increa.sed  costs  for  consumers  in  rural 
areas  because  of  inc:reased  com])liance 
costs  for  creditors.  Two  indu.strv 
commenters  suggested  a  blanket 
exemption  for  community  hanks,  hut 
did  not  identify  any  criteria  to  define  a 
community  hank.  Five  industrv 
commenters  suggested  the  exemjjtion 
.should  be  based  solely  on  loan-to-value 
ratio  of  the  tran.saction  being  originated, 
ranging  from  50  percent  to  80  ]iercent, 
without  using  any  of  the  .statutory 
reciuirements.  Four  trade  association 
commenters  suggested  that  the 
exemj)tion  should  he  based  solely  on 
whether  the  debt  obligation  was  being 
kept  in  the  creditor’s  portfolio.  One 
consumer  advocacy  grouj)  stated  that 


the  exemption  was  too  broad  because, 
under  its  reading  of  section  1401  of  the 
Dodd-Frank  Act,  the  exemption  was  not 
meant  to  ])rotect  access  to  credit  hut, 
rather,  to  protect  comnumities  that  need 
cnulit  hut  cannot  find  credit  with  terms 
better  than  the  terms  of  higher-priced 
mortgage  loans. 

The  Bureau  believes  that  escrows 
generally  provide  meaningful  consumer 
jirotections,  as  consumers  may  not 
incor|)orate  recurring  costs  related  to  the 
ownershij)  of  a  dwelling  to  their 
monthly  mortgage  payments  to 
anticipate  the  total  costs  as.sociated  with 
the  dwelling.  For  consumers  who 
struggle  with  their  monthly  mortgage 
])ayments,  there  is  a  higher  probability 
of  foreclosure  as  a  residt.  Based  on 
recent  research, consumers  that  do  not 
have  an  escrow  account  in  the  first  year 
after  consummation  result  in  0.35 
percent  more  foreclosures  ])(;r  vear  for 
first-lien,  higher-juiced  mortgages. 
However,  in  rural  and  underserved 
areas  where  there  are  fewer  creditors 
that  may  he  willing  to  extend  higher- 
j^riced  mortgage  loans,  the  numher  of 
])rovid(!rs  could  lu;  further  reduced 
when  additional  costs  associated  with 
e.stahlishing  and  maintaining  escrow 
accounts  are  taken  into  account.  'I’he 
reduction  in  the  numher  of  j^roviders 
could  lead  to  some  consumers  h(!ing 
unable  to  obtain  higher-|)riced  mortgage 
loans,  or  to  increase  the  costs  of  the 
higher-juiced  mortgage  loans  as  a  result 
of  a  concentrated  market  with  limited 
comj)etition  to  a  jjoint  where  the 
consumer  would  be  unable  to  rej)av  the 
higher-j)riced  mortgage  loan. 

There  are  also  substantial  data 
suggesting  that  the  small  j)ortfolio 
creditors  that  are  mo.st  likely  to  have 
difficulty  maintaining  e.scrow  accounts 
(or  to  rely  on  balloon  loan  transactions 
to  manage  their  interest  rate  ri.sks)  have 
a  signific:antly  better  track  record  than 
larger  creditors  with  regard  to  the 
performance  of  their  mortgage 
tran.sactions.  As  discu.ssecl  in  more 
dejjth  in  the  2013  ATR  Concurrent 
Projjo.sal,  because  small  jjortfolio 
creditors  retain  a  higher  jjercentage  of 
their  transactions  on  their  own  hooks, 
they  have  strong  incentives  to  engage  in 
thorough  underwriting.  To  minimize 
j)erformance  risk,  small  community 
creditors  have  develoj)ed  underwriting 
standards  that  differ  from  those 
emjjloved  by  larger  institutions.  Small 
creditors  generally  engage  in 

-"Nathiin  U.  Aiulinson  and  )aiu!  15.  Dokko. 
Ij(liiiililv  Prolilanis  and  liarlv  PiivniciU  Dafniill 
Amon<’  Siil)i)rinw  I''iiiaiu:o  and 

l^conomics  Di.scussinn  .Scn  ins,  Foctinal  Knsorvn 
Board  (2011).  availahtn  al:  hllj):// 
\\n\v.l'(;(l(;ralivsonv.tiov/i>ul)s/fod!i/2(I1 1/201 100/ 
201 100i)ap.i)dl. 


“relationshij)  hanking,”  in  which 
underwriting  decisions  rely  at  least  in 
jiart  on  (jualitative  information  gained 
from  jiersonal  relationshijis  between 
creditors  and  consumers.  This 
(jualitative  information  focuses  on 
subjective  factors  such  as  consumer 
character  and  reliability  which  “mav  be 
difficult  to  (juantifv,  verify,  and 
communicate  through  the  normal 
transmi.ssion  channels  of  hanking 
organization.”  WBiile  it  is  not  jio.ssihle 
to  disaggregate  the  imjiact  of  each  of  the 
elements  of  the  community  hanking 
model,  the  combined  effect  is  highly 
beneficial.  Moreover,  where  consumers 
have  trouble  jiaying  their  mortgage 
obligations,  small  jiortfolio  creditors 
have  stronger  incentives  to  work  with 
the  consumers  to  get  them  back  on 
track,  to  jirotect  both  the  creditors’ 
balance  sheets  and  their  rejmtations  in 
their  local  communities.  Market-wide 
data  demonstrate  that  mortgage 
delimjuency  and  charge-off  rates  are 
significantly  lower  at  smaller  hanks  than 
at  larger  hanks.  *' 

The  Bureau  believes  that  (iongress 
carefully  weighed  the.se  considerations 
in  authorizing  the  Bureau  to  establish  an 
exemj)tion  in  3'IEA  .s(iction  12t)D(c)  to 
ensure  acc(;ss  to  credit  in  rural  and 
underserved  areas  wluire  consumers 
may  he  able  to  obtain  credit  only  from 
community  hanks  that  cannot  maintain 
(!scrow  accounts  on  a  co.st -effective 
basis.  Thus,  the  Bureau  concludes  that 
exercising  its  authority  is  aj}j)roj)riate, 
hut  also  that  the  exemjition  should 
imj)l(;ment  the  .statutorv  criteria  to 
(Misure  it  (Tfectuates  Congress’s  intent. 
Accordingly,  as  di.scus.sed  in  more  detail 
below,  the  Bureau  is  adojjting 
§  102{i.35(h)(2)(iii)  largely  as  j)roj)osed, 
but  with  certain  changes  de.scribed 
below,  to  imjjlement  TILA  s(!ction 
129D(c). 

In  j)articular,  the  Bur(5au  has 
concluded  that  it  is  aj)projjriate  to  make 
the  sj)ecific  creditor  (jualifications  much 
more  consistent  between  the  balloon- 
jjayment  (jualified  mortgage  and  escrow 
exemjjtions  than  originally  j)r()j)()S(ul  by 
the  Board.  The  Bur(iau  believes  that 
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‘-’llie  Bureau  has  siiuitarlv  atteiii|)led  to  iiiaiiilain 
(:onsislent:y  helweeu  the  asset-size  limit,  annual 
originations  tlir(!sliold.  and  re(|nirenients 
concerning  portfolio  tran.sactions  as  Iretween  ttie 
linal  rules  tliat  it  is  adopting  witli  regard  to  lialloon 
(pialiHefl  mortgages  and  the  escrow  exem))tion  and 
its  separate  propo.sal  to  ensile  a  new  tviie  of 
(|ualified  mortgage  originated  and  held  liv  small 
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this  ap])r(>a(:h  is  justified  by  several 
considerations,  including  the  very 
similar  statutory  language,  the  similar 
congressional  intents  underlying  the 
two  pnn  isions,  and  the  fact  that 
nMiniring  small  creditors  oj)erating 
j)redominantly  in  rural  or  nnderserved 
areas  to  track  overlapping  hnt  not 
iilentical  sets  of  technical  criteria  for 
each  se])arate  provision  conld  create 
unwarranted  compliance  hunhm  that 
itself  would  frustrate  the  intent  of  the 
.statutes.  Although  the  Bureau  has  recast 
and  loosened  some  of  the  criteria  to 
promote  consistency,  the  Bureau  has 
carefidly  calibrated  the  changes  to 
further  the  purpose  of  each  rulemaking. 
Further,  the  Bureau  believes  that  any 
risk  to  consumers  from  the 
modifications  is  minimal  given  the 
nature  of  the  small  creditors'  operations 
and  in  particular  the  fact  that  they  are 
nujuired  to  hold  the  affected 
transactions  in  jjortfolio  (in  this  final 
rule's  case,  indirectly,  hy  virtue  of  the 
re(|nirmnent  that  a  transaction 
originat(;d  under  the  escrow  exem])lion 
not  he  subject  to  a  forward  commitment 
at  consummation).  As  discussed  in  mon; 
detail  below  ami  in  the  2013  ATR 
Concurrent  Bro])o.sal,  which  also 
proposes  to  adopt  .several  of  the  crit(;ria 
to  define  a  new  type  of  {jualified 
mortgage,  the  cnulitors  at  issue  have 
strong  motivations  to  provide  vigorous 
underwriting  and  high  levels  of 
customer  .service  to  jjrotect  their  balance 
sluMJts  and  reputations  in  their  local 
commnnities.  This  motivation  is 
manifest  in  the  fact  that  thev  have 
demonstrably  lower  credit  los.ses  on 
their  mortgage  originations  than  larger 
institutions. 

For  the  foregoing  rea.sons,  the  Bureau 
is  ado|)ting  §  l()2(i.3.'j(h)(2)(iii)  to 
implement  TILA  section  125)D(c)  hy 
providing  that  a  transaction  is  exempt 
from  the  escrow  account  recjnirement 
otherwise  aj)j)licahle  to  a  higher-priced 
mortgage  loan  if  the  creditor:  (1)  In  the 
precciding  calendar  year  made  more 
than  .')()  ])ercent  of  its  first-lien  covered 
tran.sactions  in  counties  designated  hv 
the  Bureau  as  “rural"  or  “under.served”; 
(2)  together  with  all  affiliates  extended 
.lOO  or  fewer  fir.st-lien  covered 
transactions  in  the  jireceding  calendar 
year;  and  (3)  has  total  assets  that  are  le.ss 
than  S2  billion,  adjusted  annually  for 
inflation.  The  final  rule  akso  creates 
greater  parallelism  with  the  halloon 
(jualined  mortgage  provision  with 
regard  to  the  recjnirement  that  the 
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affected  transactions  he  held  in  portfolio 
by  riHiuiring  in  both  rules  that  the 
tran.sactions  not  he  subject  to  a  “forw.ird 
commitment"  agreement  at  the  time  of 
consummation.  The.se  tiiicilifications  and 
the  other  reejuirements  under  the  final 
rule  are  di.scussed  in  more  detiiil  below. 

3.5(h)(2)(iii)(A) 

“Operates  I^redominantly  in  Rural  or 
I  Inderserved  Areas" 

Under  TILA  secition  129D(c)(  l),  to 
(|nalify  for  the  exeinjition.  a  creditor 
must  “operate  predominantly  in  runil  or 
nnderserved  areas.”  The  Board's  2011 
Escrows  Proposal  would  have  recpiired 
a  creditor  to  have  made  during  the 
jireceding  calendar  year  more  th<m  .'50 
percent  of  its  first-lien  higher-prictul 
mortgage  loans  in  “rural  or 
nnderserved”  counties.  One  industry 
commenter  agreed  with  the  Board's 
proposal.  Numerous  commenters  to  the 
Board’s  jirojio.sal  in  this  rule  and  the 
Board's  2011  ATR  Bropo.sal  objected  to 
the  propo.sed  definition  of  “rural  or 
undeserved”  as  discussed  below,  hnt 
commenters  did  not  genenilly  dis])ute 
the  definition  of  “jiredominantly”  as 
meaning  mon;  than  .'50  percent  of 
originations  of  its  first-lien  higher- 
jiriced  mortgage  loans  in  rural  or 
understtrved  counties. 

The  Bureau  believes  Congress  enacted 
the  exemption  in  TILA  seiition 
120D(c)(l)  to  ensure  access  to  credit  in 
rural  iind  nnderserved  arttas  when; 
consumers  may  he  able  to  obtain  credit 
only  from  community  hanks  or  other 
small  creditors  serving  tho.se  areas.  The 
“ojierates  j)redominantly  in” 
n;(iuirement  .serves  to  limit  the 
exemption  tt)  these  institutions.  To 
remove  this  ])orlion  of  the  (lualifications 
of  the  creditor  would  he  to  circumvent 
Congress's  stated  retjnirement  that  the 
exemjjlion  was  intended  for  creditors 
operating  predominantly  in  rural  or 
nnderserved  areas.  The  Bureau  Believes 
that  “jiredominantly”  indicates  a 
])ortion  greatttr  than  half,  hence  the 
regulatory  reijuirement  of  more  than  .'50 
l)ercent. 

Upon  further  aiiiilysis  of  the 
differences  in  the  projio.sals  for  the 
e.scrows  exem])tion  and  the  halloon- 
])ayment  (|nalified  mortgage  provisions, 
however,  the  Bureau  believes  th.it 
further  harmonization  h(;tween  the  two 
sets  of  r(;(juir(;ment.s  is  warranted.  The 
Board’s  2011  Escrows  Proposal  would 
have  retjuired  creditors  to  track  first-lien 
higher-j)riced  mortgage  loans  by  county, 
while  the  (inalified  mortgage  ])ro])o.sal 
would  have  rttqtiired  creditors  to  track 
halloon-j)ayment  mortgages.  Civen  that 
the  underlying  statutory  language 
regarding  “oj)erate.s  predominantly”  is 


the  same  in  each  instance  and  that 
tracking  each  tyjie  of  mortgage 
,se]i;irately  would  increase 
iidministrative  burden,  the  Bureau 
believes  it  is  a])])roi)riate  to  base  the 
threshold  for  both  rules  on  the 
distribution  of  all  first-littn  "covered 
transactions”  as  defined  in 
§  102(5. 43(h)(1).  As  jirovided  in  the  2013 
ATR  Final  Rule,  a  covered  transaction  is 
defined  in  102(). 43(h)(1)  its  a  consumer 
credit  transaction  that  is  secured  by  a 
dwelling,  as  defined  in  102(i.2(a)(19), 
other  than  a  transaction  exempt  from 
coverage  under  §  102(5. 43(a).  The  Bureau 
believes  that  counting  only  first-lien 
transactions  will  facilitate  compliance, 
as  well  as  promote  consistency  in 
aj)plying  to  creditors  the  two 
exemj)tions  under  both  rulemakings, 
since  both  exemptions  relate  to  fir.st-lien 
transactions.  Balloon-payment 
mortgages  that  will  meet  the 
(jualifications  of  the  balloon-j)ayment 
(|ualified  mortgage  exemjdion  will  be 
first-lien  covered  transactions,  as  having 
snhordinate  financing  along  with  the 
hill  loon-payment  mortgage  would  be 
rare  since  it  further  constrains  a 
consumers’  abilitv  to  build  equity  in  the 
])roperty  iind  to  refinance  the  balloon- 
])ayment  mortgage  when  it  Becomes 
due.  Subordinate-lien,  higher-])riced 
mortgage  loans  are  not  retjuired  to 
(istablish  tt.scrow  iiccounts,  as  only  first- 
lien  higher  ])riced  mortgage  loans  must 
establish  escrow  at:connts  under 
S  l()2(5.3.'5(b)(  l). 

Accordingly,  §  l()2(5.3.'5(b)(2)(iii)(A) 
provides  that,  during  the  preceding 
calendar  year,  a  creditor  must  have 
made  more  than  .'50  percent  of  its  total 
fir.st-lien  covered  transactions  in 
counties  designated  “rural”  or 
“underserved”  as  defined  by 
§  102(5. 3.'5(b)(2)(iv),  disc:ussed  below. 
Comment  3.'5(b)(2)(iii)-1.i  states  that  the 
Bureau  publishes  annually  a  list  of 
counties  that  qualify  as  rural  or 
nnderserved. 

3.5(b)(2)(iii)(B) 

Total  Annual  Mortgage  Originations 

TILA  section  129D(c)(3)  jirovides  that, 
to  tpialify  for  the  exemption,  a  creditor 
together  with  its  affiliates  must  have 
total  annual  mortgage  originations  that 
do  not  exceed  a  limit  .set  l)y  the  Bnrean. 
The  Board’s  ])ropo.s(;d 
§  22(i.4.'5(b)(2)(iii)(B)  recpiired  that  the 
creditor  and  its  affiliates,  during  either 
of  the  Jireceding  two  calendar  vears, 
have  originated  and  retained  servic.ing 
rights  to  100  or  fewer  mortgage 
obligations  secured  by  a  first  lien  on  real 
jirojierty  ora  dwelling.  Although  the 
Dotid-Frank  Act  retjnirement  to 
establish  escrow  at:connts  ajtjilies  only 
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to  high(M-])ric:od  mortgage  loans  tliat  are 
.secured  by  first  liens,  the  Board 
reasoned  that  it  was  ajipropriate  to  base 
the  threshold  on  all  iirst-litai 
originations  because  creditors  are  free  to 
establish  escrow  accounts  for  all  of  their 
first-lien  mortgages  voluntarily  to 
achieve  the  scale  necessary  to  escrow 
cost-effei;tively.  The  Board  e.stimated 
that  a  minimum  servicing  portfolio  size 
of  500  is  necessary  to  escrow  cost- 
effectively,  and  assumed  that  the 
av(!rage  life  (jxjjectancv  of  a  mortgage 
loan  is  about  five  years.  Based  on  this 
rea.soning,  the  Board  believed  that 
creditors  would  no  longer  need  the 
benefit  of  the  exemption  if  they 
originated  and  serviced  more  than  100 
first-lien  transactions  per  year.  In 
contrast,  the  Board  did  not  propo.se  a 
specific  annual  originations  threshold  in 
connection  with  the  halloon-payment 
qualified  mortgages,  hut  rather  sought 
comment  on  wluither  to  ado])t  a 
threshold  based  on  the  numher  of 
transactions  or  dollar  volume  and  what 
numeric  threshold  would  he 
a])j)roj)riate. 

In  connection  with  the  Board’s  2011 
Escrows  Broposal,  trade  association  and 
indn.strv  commenters  generally  said  that 
the  j)roposed  maximum  annual  volume 
of  originations  woidd  he  insufficient  to 
make  the  e.scrow  accounts  cost  effective 
for  creditors.  No  commenters  provided 
information  to  sujq)ort  their  suggestions 
for  alternative  thresholds  or  to  refute  the 
Board’s  analysis  that  creditors  can 
provide  e.scrow  accounts  cost-effectivelv 
when  they  annually  originate  and  retain 
.s(!rvicing  rights  to  more  than  100 
mortgage  obligations  secured  by  a  first 
lien  on  real  property  or  a  dwelling. 
Sugge.stions  for  higher  thresholds 
ranged  from  200  to  1 .000  mortgage 
obligations  j)er  year  originated  and 
.serviced.  One  con.sumer  advocacy 
commenter  suggested  the  proposed 
threshold  was  too  high  hec;ause  it 
counted  only  first-lien  mortgage 
transactions,  in.stead  of  all  mortgage 
ohligations,  hut  offered  no  specific 
alternative  amount.  Two  indnstrv 
commenters  also  suggested  that  the 
origination  limit  should  measure  only 
the  niimher  of  higher-])riced  mortgage 
loans  originated  and  serviced  by  the 
creditor  and  its  affiliates. 

In  response  to  the  Board’s  2011  ATR 
Brojio.sal,  two  trade  associations  and  one 
group  of  .State  hank  regulators,  argued 
that  other  criteria,  .such  as  the  as.set-size 
limit  or  jiortfolio  requirement,  were 
sufficient  and  that  neither  a  volume  nor 
a  total  annual  originations  limit  would 
he  necessary.  One  industry  trade 
association  suggested  combining  the 
propo.sed  alternatives  and  permitting 
creditors  to  elect  under  which  limit  they 


would  o])erate.  Other  traile  group  and 
industry  commenters  indicated  that  the 
total  annual  originations  limit  would  he 
preferable  because  of  the  varying  dollar 
amount  of  tran.saclions  originated, 
which  would  con.strain  the  numher  of 
consumers  with  limited  credit  o|)tions 
who  could  obtain  halloon-payment 
mortgages  in  rural  or  imderserved  areas. 
Four  trade  grciup  and  industry 
commenters  suggested  a  range  for  the 
total  annual  originations  limit  of  250  to 
1 .000  transactions. 

The  Bureau  believes  that  the 
requirement  of  TILA  section  129D(c)(2) 
reflects  a  recognition  that  larger 
creditors  have  the  systems  caj)ahility 
and  operational  scale  to  estahli.sh  cost- 
efficient  e.scrow  accounts.  .Similarly,  the 
Bureau  believes  the  rerjuireimait  of 
TILA  section  129C:(h)(2](E)(iv](lI) 
reflects  Congress’s  recognition  that 
larger  creditors  who  operate  in  rural  or 
imderserved  areas  should  he  able  to 
make  credit  available  without  re.sorting 
to  halloon-payment  mortgages.  In  light 
of  the  .strong  concerns  expre.ssed  in  both 
rulemakings  about  the  potential 
negative  iinjiacts  on  small  creditors  in 
rural  and  imderserved  areas,  the  Bureau 
conducted  further  analv.sis  to  trv  to 
determine  the  most  a])])ropriate 
thre.sholds,  although  it  was  significantly 
constrained  hy  the  fact  that  data  are 
limited  with  regard  to  mortgage 
originations  in  rural  and  imderserved 
ariias  generally  and  in  particular  with 
regard  to  originations  of  halloon- 
payment  mortgages. 

The  Bureau  started  with  the  premise 
that  it  would  he  preferable  to  use  the 
same  annual  originations  threshold  in 
both  rides  to  reflect  the  consistent 
language  in  both  statutory  jirovisions 
focusing  on  total  annual  mortgage  loan 
originations,  to  facilitate  comjiliance  by 
not  requiring  institutions  to  track 
multiple  metrics  and  to  promote 
consi.stent  application  of  the  two 
exemptions.  This  approach  reipiires 
significant  reconciliation  between  the 
two  jnoiiosals,  however,  because  the 
escrows  projio.sal  focused  specifically 
on  tran.sactions  originated  and  .serviced 
to  gauge  creditors’  ability  to  maintain 
e.scrow  accounts  over  time,  while 
retention  of  servicing  is  not  directly 
relevant  to  the  halloon-payment 
(|ualified  mortgage.  However,  to  the 
extent  that  creditors  chose  to  offer 
halloon-payment  mortgages  to  manage 
their  interest  rate  risk  without  having  to 
undertake  the  com])liance  burdens 
involved  in  administering  adju.stahle 
rate  mortgages  over  time,  the  Bureau 
believes  that  both  jirovisions  are 
focused  in  a  broad  sense  on 
accommodating  creditors  whose 


systems  constraints  might  otherwise 
cause  them  to  exit  the  market. 

With  this  in  mind,  the  Bureau 
ultimately  decided  to  adopt  a  threshold 
of  500  or  fewer  annual  originations  of 
first-lien  tran.sactions  for  both  rules.  3'he 
Bureau  believes  that  this  thriishold  will 
provide  greater  flexibility  and  reduce 
concerns  that  the  specific  threshold  that 
had  been  proposed  in  the  Board’s  2011 
Escrows  Broposal  (100  higher-juiced 
mortgage  loans  originated  and  serviced 
annually  in  either  of  the  jireceding  two 
years)  would  reduce  access  to  credit  hy 
excluding  creditors  that  need  special 
accommodations  in  light  of  their 
capacity  constraints.  At  the  same  time, 
the  inc.rease  is  not  as  dramatic  as  it  may 
first  appear  because  the  Bureau’s 
analysis  of  HMDA  data  suggests  that 
even  small  creditors  are  likely  to  sell  a 
significant  number  of  their  originations 
in  the  .secondary  market.  Assuming  that 
most  mortgage  transactions  that  are 
retained  in  jiortfolio  are  also  .serviced  in 
house,  the  Bureau  estimates  that  a 
creditor  originating  no  more  than  500 
first-lien  transactions  per  year  would 
maintain  and  .service  a  portfolio  of  about 
070  mortgage  ohligations  over  time, 
assuming  an  average  obligation  life 
expectancy  of  five  years. Tims,  the 
higher  threshold  will  helj)  to  ensure  that 
creditors  that  are  subject  to  the  escrow 
r(;qnirement  do  in  fact  maintain 
jKu  tfolios  of  sufficient  size  to  maintain 
the  escTow  accounts  on  a  cost  efficient 
basis  over  time,  in  the  event  that  the 
Board’s  estimate  of  a  minimnm  portfolio 
of  500  transactions  was  too  low. 
However,  the  Bureau  believes  that  the 
500  annual  originations  threshold  in 
combination  with  the  other 
reipiirements  will  .still  ensure  that  the 
halloon-jiayment  ijualified  mortgage  and 
e.scrow  exemi^tions  are  available  only  to 
small  creditors  that  focus  primarily  on 
a  relationshijj-lending  model  and  face 
significant  systems  constraints. 

The  Bureau  also  believes  that  it  is 
approjji'iate  to  focus  the  annual 
originations  threshold  on  all  first-lien 
originations.  Given  that  e.scrow  accounts 
are  typically  not  maintained  for 
tran.sactions  secured  by  subordinate 
liens,  the  Bureau  does  not  believe  that 
it  makes  sen.se  to  count  such 
transactions  toward  the  threshold 
hecau.se  they  would  not  contribute  to  a 
creditor’s  ability  to  achieve  co.st- 
efficiencv.  At  the  same  time,  the  Bureau 
believes  it  is  apjiropriate  to  count  all 


'  *  A  ri!vi(nv  of  201 1  IIMDA  delta  sliows  crodilor.s 
tliat  otluirwiso  moot  llio  oritoria  of  §  l()2(i.4a(f)(l  )(vi) 
and  oiif’inalo  liotwooii  200  and  .SOO  or  fowor  tirsl- 
lion  c:ovoiod  transactions  por  yoar  avora}>o  134 
transactions  por  yoar  rotainod  in  portfolio.  Ovor  a 
fivo  voar  poriod.  Ilio  total  |)ortfolio  for  tlioso 
croditors  would  avora^o  070  mortf>a‘>o  otili;>ations. 
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first-lien  transactions  toward  the 
thresliold  because  cnulitors  can 
voluntarily  establish  escrow  accounts 
for  such  transactions  to  increase  the 
cost-effectiveness  of  their  program  (;ven 
though  the  mandatory  account 
re(]uirements  under  tin;  Dodd-Frank  Act 
apj)ly  only  to  first-lien,  higher-priced 
mortgage  loans.  Focusing  on  all  first- 
lien  originations  also  provides  a  metric 
that  is  useful  for  gauging  the  relative 
scale  of  creditors’  oj)erations  for 
pnrpo.ses  of  the  halloon-jiayment 
(jualified  mortgages,  while  focusing 
.solely  on  the  numher  of  higher-priced 
mortgage  loan  originations  wonld  not. 
Accordingly,  the  Bureau  adopts 
§  l()2(i.3.'i(h){2Kiii)(B)  reipiiring  to 
creditor  and  its  affiliates  to  have 
originated  500  or  fewer  covered 
transactions  secured  by  a  first  lien. 

35(h)(2)(iii)(C) 

Asset-Size  Threshold 


TILA  .section  129D(c)(4)  ])rovides  that. 


to  (pialify  for  the  exemption,  a  creditor 
mu.st  meet  anv  asset -size  threshold 


established  by  the  Bureau.  The  Board’s 
2011  Escrows  Proposal  did  not  establish 


an  as.set-size  threshold  hut  did  recpuxst 
comment  on  whether  one  should  he 
added  and,  if  so,  what  threshold  level 
would  he  appropriate.  In  contrast,  the 
Board  projjosed  a  .S2  billion  thnxshold 
for  the  balloon  (|ualified  mortgage 
exception.  This  numher  was  based  on 
the  limited  data  available  to  the  Board 
at  the  time  of  the  pro])o.sal.  Based  on 
that  limited  information,  the  Board 
rea.soned  that  none  of  the  entities  it 
identified  as  operating  predominantlv  in 
rural  or  under.served  areas  had  total 
assets  as  of  the  end  of  2009  greater  than 
,S2  hillion,  and  therefore,  the  limitation 
.should  he  set  at  ,$2  hillion.  The  Board 
expressly  projjosed  setting  the  a.sset-size 
threshold  at  the  highest  level  currently 
held  by  any  of  the  institutions  that 
appear  to  he  smaller  in.stitutions  that 
.served  areas  with  otherwi.se  limited 
credit  options. 

In  resjjonse  to  the  Board’s  2011 
E.scrow.s  Proposal,  a  group  of  State  hank 
regulators  and  a  trade  as.sociation 
advocated  including  an  asset-size 
prerecpiisite  in  the  exemj)tion.  The 
grou])  of  State  hank  regulators  suggested 
that  the  asset-size  j)rere(pn.site  he  the 
sole  recpiirement  to  obtain  the 
exemption  but  did  not  propo.se  a 
specific  dollar  threshold.  The  industry 
commenter  suggested  the  a.sset-size  he 
$1  hillion  in  a.ssets.  but  did  not  jjrovide 
a  rationale  for  the  amount. 

Based  on  the  Board’s  2011  ATR 
Projjo.sal,  one  group  of  State  hank 
regnlators  suggested  that  the  a.sset-size 
threshold  he  included  and  he  the  only 


requirement  for  a  creditor  to  (pialifv  for 
the  balloon-mortgage  (jiialified  mortgage 
exemption.  Two  trade  association 
commenters  suggestcul  that  a  .$2  hillion 
as.set-size  threshohl  was  a])propriat(x 
with  one  also  suggesting  tliat  the  as.set- 
size  thr(!shold  he  the  oidy  nuiuirement 
for  a  crtulitor  to  (pialify  for  the  balloon- 
payment  cpialified  mortgage  exem])tion. 
One  industry  commenter  suggested  that 
the  asset-size  threshold  he  .$10  hillion. 

For  reasons  discus.stul  above,  the 
Bureau  is  adopting  an  annual 
originations  limit  as  contemplated  by 
the  statute,  (hven  that  limitation, 
restricting  the  asset  size  of  institntions 
that  can  claim  the  exemption  is  of 
limited  importance.  Nonethele.ss,  the 
Bureau  Believes  that  an  a.sset-size 
limitation  is  still  helpful  hcicause  very 
large  in.stitutions  should  have  sufficient 
resources  to  adapt  their  systems  to  make 
mortgages  without  a  Balloon  payment 
and  to  establish  and  maintain  e.scrow 
accounts  even  if  the  scale  of  their 
mortgage  opmations  is  relatively 
modest.  A  very  large  institution  with  a 
relatively  modest  mortgage  opmation 
also  does  not  have  the  .same  type  of 
reputational  and  halance-shiiet 
incentives  to  maintain  the  .same  kind  of 
relationship-hanking  model  as  a  smaller 
community-based  creditor.  An  asset-size 
limitation  can  guard  against 
circumvention  of  the  rule  if  a  larger 
institution  were  to  elect  to  enter  a  rural 
ania  to  make  a  limited  numher  of 
higher-priced  mortgage  loans  or  halloon- 
paymimt  mortgages.  Therefore,  the 
Burtum  believes  that  the  $2  hillion  asset 
limitation  pro])o.sed  by  the  Board  in  the 
Board’s  2011  ATR  Propo.sal  remains  an 
a])proj)riate  limitation  and  should  he 
adopted  in  both  this  final  rule  and  the 
2013  ATR  Final  Rule.:*-’ 

Accordingly,  the  Bureau  ado])t.s 
S  1020.35(h)(2)(iii)(C)  to  require 
creditors  to  have  total  assets  as  of  the 
end  of  the  jjreceding  calendar  year  that 
are  less  than  .$2  hillion  and  is  effectively 
adopting  the  .same  threshold  by  cross- 
reference  to  1020.35{hK2)(iiii  for 
purposes  of  the  halloon-iiayment 
(pialified  mortgage  exenqition  in  the 
2013  A'l'R  Final  Rule.  As  jnovided  in 
S  1020.35(h)(2)(iii)(C),  this  thre.shold 
dollar  amount  will  adjust  automatically 
each  year  based  on  the  year-to-year 
change  in  the  average  of  the  (ionsnmer 
Ih'ice  Index  for  Urban  Wage  Earners  and 
Clerical  Workers  (CPI-W),  not 


hillion  in  <)ss(!ts  as  a  thr(!sh()l(l  lor  jnirposits  ol  l'II.A 
sciotion  12!)0((:)(4)  (loos  not  imply  llial  a  llircishold 
of  that  typo  or  ot  llial  inagnitiulo  would  lx;  an 
appropriato  way  to  dislingidsh  small  firms  lorolhor 
purpos(!s  or  in  olhor  induslrios. 


.sea.sonally  adjusted,  for  each  12-month 
period  ending  in  November,  with 
rounding  to  the  neare.st  million  dollars. 
Comment  35(h)(2Kiii)-l.iii  recites  this 
initial  threshold  and  further  clarifies 
that  a  creditor  that  had  total  a.ssets 
below  the  thre.shold  on  Decemher  31  of 
the  ])receding  year  satisfies  this  criterion 
for  pnrpo.ses  of  the  exemption  during 
the  current  calendar  year,  'fhe  comment 
also  notes  that  the  Bureau  will  publish 
notice  of  each  year’s  asset  thre.shold  by 
amending  the  comment. 

35(b)(2)(iii)(D) 

Creditor  and  Affiliates  Do  Not  Maintain 
ICscrows 

As  adojjted  bv  section  1491  of  the 
Dodd-Frank  Act,  TILA  section 
129D(c)(4)  providers  that,  to  (pialify  for 
the  exemption,  a  creditor  imust  iiKXit  any 
other  criteria  estahlished  bv  the  Bureau 
consistent  with  the  jjrovisions  of  TILA. 
'Lhe  Board’s  proposed 
§  22().45(h)(2)(iii)(C)  would  have 
re(]uire(l  that,  to  obtain  the  exemjition, 
the  creditor  and  its  affiliates  not 
maintain  an  e.scrow  account  for  any 
mortgage  they  cnrrentlv  service  through 
at  least  such  mortgage  obligation’s 
second  installment  due  date,  fhe  Board 
used  the  second  installment  due  date  as 
a  cutoff  jjoint  hecau.se  it  recognized  that 
a  creditor  may  sometimes  hold  a 
mortgage  obligation  fora  short  jieriod 
after  consummation  to  take  stejis 
necessary  before  transferring  and 
assigning  the  mortgage  debt  obligation 
to  the  intended  investor.  The  Board 
recognized  that  the  jirocess  of 
transferring  and  assigning  the  mortgage 
obligation  could  extend  beyond  the 
mortgage  obligation’s  first  jjayment  due 
date,  especially  when  the  first  payment 
is  due  shortly  after  consummation. 

The  Board  believed  this  additional 
condition  was  necessary  to  effectuate 
the  ])ur])()se  of  the  exemption.  The 
Board  reasoned  that,  if  a  creditor 
already  (establishes  and  maintains 
escrow  accounts,  it  has  the  cajjacity  to 
escrow  and  therefore  has  no  need  for  the 
exemption.  Moreover,  the  Board 
concluded  that  a  creditor’s  cajiacity  to 
escrow  .should  rellect  not  only  its  own 
activities  but  tho.se  of  any  affiliate 
becau.se  it  assumed  that  a  creditor  could 
rely  on  its  affiliate  to  helj)  meet  the 
e.scrow  requirement.  The  Board  sought 
comment,  however,  on  three  asjiects: 
first,  whether  affiliates’  capacities  to 
escrow  should  be  considered;  .second, 
whether  the  .second  payment  due  date  is 
the  a])])r()priate  cutoff  ))()int  for  whether 
a  creditor  has  established  an  e.scrow 
account  for  pnrpo.ses  of  the  exemjition; 
and  third,  whether  the  ])roj)o.sal  should 
allow  some  de  minimis  number  of 


'■'■|'li(!  .$2  liillion  lliivsliold  ndliicl.s  iIk;  purpostts 
(it  llu!  (ix(;iii|)ti()n  iiiul  the  slniclun!  ol  th(!  nu)rtf;a{;(> 
sorvicing  iiuluslrv.  TIk;  lliii'oiiu's  choico  ol  .S2 


Federal  Register/ Vol.  78,  No.  14 /Tuesday,  January  22,  2013 /Rules  and  Regulations 


4739 


mortgage  ol)ligations  for  which  escrows 
are  maintained  and.  if  so.  what  that 
niiml)er  should  l)e. 

Six  trade  as.sociation  commenters,  five 
industry  commenters  and  a  Federal 
agency  submitted  comments  noting  that 
many  creditors  had  only  hijgnn  to 
establish  escrow  accounts  for  mortgage 
transactions  after  the  Board  ado])ted  the 
2008  IIOFPA  Final  Rule,  which  took 
(Tfect  for  mo.st  transactions  in  April 
2010.  Many  of  the  same  commenters 
argued  that  it  would  he  unfair  to  deny 
the  exemption  in  TILA  section  120D(c) 
to  those  creditors  that  established 
escrow  accounts  only  to  com])ly  with 
the  current  escrow  recjuirements.  Two 
trade  as.sociation  commenters  and  one 
industry  commenter  .suggested  a  de 
minimis  number  of  mortgage  obligations 
ranging  from  10  to  .50  mortgage 
obligations  to  addre.ss  the  exclusion  of 
creditors  currently  escrowing  that 
would  otherwise  qualify  for  the 
exemjjtion.  In  addition,  one  indu.strv 
commenter  suggested  that  a  creditor  that 
establishes  escrow  accounts  for 
distressed  mortgage  obligations  should 
.still  h(!  eligible  for  the  exemption,  as 
the.se  creditors  are  doing  so  as  an 
accommodation  to  the  consumer  to 
attemj)t  to  avoid  foreclosure.  No 
comments  were  r(!ceiv(ul  as  to  whether 
the  second  payment  due  date  is  the 
appropriate  cutoff  ])oint  for  whether  a 
creditor  has  established  an  escrow 
account  for  purposes  of  the  exemption. 

The  Bureau  is  adopting  the  Board’s 
propo.sal  in  §  l()2(i.35(h)(2)(iii)(D),  with 
the  addition  of  two  excejitions  ha.sed  on 
comments  received.  The  Bureau  agr(;es 
with  the  Board  gcmerally  that  creditors 
that  currently  provide  escrow  accounts 
can  afford  to  establish  and  maintain 
escrow  accounts  for  higher-priced 
mortgage!  loans.  Thus,  to  qualify  for  the 
exemption,  a  creditor  and  its  affiliates 
must  not  maintain  escrow  accounts  for 
any  extensions  of  consumer  credit 
secured  by  real  property  or  a  dwelling 
that  the  creditor,  or  its  affiliates, 
currently  services  through  at  least  the 
.second  installment  due  date.  However, 
the  Bureau  agrees  with  commenters  that 
those  creditors  that  would  otherwi.se 
(jualify  for  the  exemption  hut  for  their 
compliance  with  the  current  regulation, 
and  creditors  that  establish  e.scrow 
accounts  as  an  accommodation  to 
distressed  consumers,  .should  .still  he 
able  to  (jualify  for  the  exemption  in 
TILA  section  129D(c).  In  particular,  the 
Bureau  notes  that  Congress’s  decision  to 
codifv  and  expand  u|)on  the  e.scrow 
recpnrement  from  the  2008  llOEFA 
Final  Rule  while  simultaneously 
providing  authority  to  exenq)t  certain 
mortgage  transactions  by  c:reditors 
operating  ])redominantly  in  rural  or 


underserved  areas  suggests  that 
Congress  intended  to  provide  relief  to 
creditors  that  were  .struggling  to  meet 
the  existing  recjuirements.  Accordinglv, 
the  Bureau  is  adopting 
S  1020.35(hl(2)(iii)(D}(f)  and  (2)  to 
])rovide  exceptions  to  the  exemi)tion’.s 
general  j)rer(!(pusite  that  a  creditor  and 
its  affiliates  not  maintain  an  e.scrow 
account. 

(Comment  35(h)(2)(iiil-l .iv  clarifies 
that  the  limitation  excluding  creditors 
and  their  affiliates  who  currently 
maintain  (i.scrow  accounts  for  other 
mortgage  obligations  thev  service 
applies  only  to  mortgage  obligations 
serviced  at  the  time  a  transaction 
purporting  to  invoke  the  e.si:row.s 
exemption  is  consummated.  Thus,  the 
exemption  still  could  apply  even  if  the 
creditor  or  its  affiliates  j)reviou.slv 
e.stahlished  and  maintained  escrows  for 
mortgage  obligations  it  no  longer 
services.  However,  if  a  creditor  or  an 
affiliate!  escrows  for  mortgage 
obligations  currently  serviced,  those 
institutions  are  in(!ligihle  to  invoke  the 
e.scrows  exemj)tion  until  the  e.scrow 
accounts  are  no  longer  maintained.  The 
comment  also  clarifies  that  a  creditor  or 
its  affiliate  “maintains”  an  escrow 
account  fora  mortgage  obligation  onlv 
if  it  services  the  mortgage  obligation  at 
l(!ast  through  the  du(!  date  of  the  second 
jieriodic  payment  under  the  terms  of  the 
legal  obligation. 

Comment  35(l))(2)(iii)(D)(i)-l  clarifies 
that  escrow  accounts  created  hv  a 
creditor  and  its  affiliates  established 
between  April  1, 2010,  and  June  1,  2013 
are  not  counted  for  ])urpose.s  of 
§  1020.35{h)(2)(iii)(D).  In  addition,  the 
comment  clarifies  that  creditors  that 
continue  to  maintain  e.scrow  accounts 
that  were  e.stahlished  between  April  1, 
2010,  and  June  1,  2013  until  the 
termination  of  those  e.scrow  accounts 
will  still  (jualify  for  the  (!xemj)tion,  so 
long  as  they  or  their  affiliates  do  not 
establish  escrow  accounts  for  other 
mortgage  obligations  that  the  creditor 
and  its  affiliates  service  aft(!r  Jnni!  1, 
2013  and  they  oth(!rwise  (jualify  under 
S  1020.35(h)(2)(iii).  Ciomment 
35(h)(2j(iiiJ(D)(2)-l  clarifi(!.s  that  escrow 
accounts  established  after 
con.summation  for  (li.str(!.ss(!(l  consumers 
are  not  c()n.si(l(!r(!(l  to  he  maintaining 
(!scrow  accounts  for  jiurjjo.ses  of 

1020.35(l))(2)(iii)(D),  although 
creditors  that  estahli.sh  (escrow  accounts 
after  con.summation  as  a  regidar 
business  jnactice  are  con.si(ier(!(l  to  he 
maintaining  (\scrow  accounts  and 
cannot  (jualifv  for  the  (!xcej)ti()n  under 
81020.35(h)(2j(iii). 


35(h)(2)(iv) 

“Rural”  and  “Underserved”  Defiinul 

As  adojjted  in  the  Dodd-Frank  Act, 
TILA  .s(!Ction  120D(c)(l)  r(!(juir(!S.  among 
other  crit(!ria  for  the  (!.scr()ws  exemjjtion, 
that  the  creditor  ()j)erat(!  jjredominantly 
in  “rural”  and  “underserved”  anxis,  hut 
does  not  define  eitlun’  t(!rm.  As 
(ii.scu.ss(!(l  above,  the  Board  j)roj)o.s(!(l 
s(!j)arat(!  definitions  for  “rural”  and 
“underserved.”  r(!.sj)(!ctiv(!ly,  in  both  the 
Board’s  2011  E.scrows  Broj)o.sal  and  the 
2011  ATR  Proj)o.sal.  and  the  definitions 
for  the  two  terms  w(!r(!  similar  acro.ss  the 
two  jnojjosals. 

(k)nnnent(!r.s  on  the  two  jirojiosals 
a(l(lr(!s.s(!(l  the  specific  definitions 
themselves  hut  not  the  necessity  of 
creating  a  definition  for  “rural”  that  is 
sejjarate  from  “un(lers(!rv(!d.”  The 
Bureau  is  a(l()j)ting  the  Board’s  ajijiroach 
in  §  102(i.35(h)(2Kiv)  which  (!.stahli.sh(!.s 
a  definition  of  rural  that  is  s(!j!arat(!  from 
underserved.  Thus,  creditors’  activity  in 
(dther  tyj)e  of  area  will  count  toward 
their  eligibility  for  the  escrows 
(!X(!mj)ti()n  and  for  making  halloon- 
j)aym(!nt  (jnalified  mortgag(!.s. 

“Uui'dl.”  As  (i(!.s(;rih(!(l  above,  the 
Board’s  j)roj)()S(!(l  (hdinition  of  rural  for 
j)urj)().s(!.s  of  both  the  halloon-jjavment 
(jualified  mortgage  and  (!.scr()w.s 
(!X(!mj)ti()n.s  would  have  relied  uj)on  the 
ERS’s  “urban  influence  co(l(!.s”  (IJlCs), 
which  in  turn  are  ha.sed  on  the 
definitions  of  “metrojjolitan  stati.stical 
area”  and  “microj)olitan  statistical 
ar(!a. The  Board’s  j)r()j)osal  would 
have  limited  the  definition  of  rural  to 
certain  “non-core”  counties,  which  are 
ar(!a.s  outside  of  any  metroj^olitan  or 
microjjolitan  ar(!a  that  are  not  adjacent 
to  a  metrojjolitan  ar(!a  with  at  least  one 
million  residents  or  to  a  microj)olitan 
area  with  a  town  of  at  lea.st  2.500 
residents.  This  (hdinition  c()rr(!.sj)ond(!(l 
to  lIlCs  7,  10,  11,  and  12.  The  counties 
that  would  have  been  cov(!re(l  under  the 
Board’s  pr()j)os(!d  (UTinition  contain  2.3 
jiercent  of  the  United  States  jjojjulation 
under  the  2000  census.  The  Board 
l)(!li(!V(!(l  this  aj3j)roach  limited  the 
definition  of  “rural”  to  those  j)roj)erties 
mo.st  likely  to  have  only  limited  .sourc(!.s 
of  mortgage  credit  h(!cau.se  of  their 
r(!mot(!n(!.ss  from  urban  c(!nt(!r.s  and  their 
r(!.sour(:(!.s.  How(!V(!r,  the  Board  sought 
comment  on  all  asjjects  of  this  aj)j)roach 
to  defining  rural,  including  whether  the 
definition  should  he  broader  or 


■‘■•Tlio  MRS  places  (:oiMiti(!s  into  twelve  siiparalely 
(lei'ined  lilCs  (lepinulin^  on  the  siz(!  of  the  largest 
city  or  town  in  the  county  or  in  adjacent  counties. 
Descriptions  of  lIKis  can  he  found  on  the  RRS  Weh 
site  at  hllp://m\  w.prs.us(Ui.i’c)v/(liila-prt)(hicts/ 
url)cin-inllu(!ncir-<:o(les/(lociimi^nt(il  ion. asps. 
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naiTO\v(M'  or  based  on  information  other 
than  IJIC  codes. 

Many  comnienters  to  both  the  2011 
ATR  Proposal  and  the  2011  Escrows 
Pro])osal,  including  more  than  a  ilozen 
trade  group  comnienters.  .several 
individual  industry  commeuters,  one 
association  of  .State  hanking  regulators, 
and  a  United  States  .Senator,  stated  that 
the  rural  definition  was  too  narrow.  'I'he 
trade  association  and  industry 
comnienters.  and  the  group  of  .State 
hanking  regulators,  had  various 
propo.sals  to  broaden  the  definition, 
from  the  addition  of  other  lIICs  and  a 
comhination  of  county  pojnilation  and 
asset  size  to  the  adoption  of  other 
regulatory  definitions  of  “rural,”  such  as 
those  governing  credit  unions.  The 
comment  from  a  United  .States  .Senator 
suggested  using  the  eligibility  of  a 
property  to  secure  a  single-family 
mortgage  under  the  U.SDA’s  Rural 
Housing  Loan  program  as  the  definition 
of  a  rural  jiropertv. 

The  Bureau  agrees  that  a  broader 
definition  of  “rural”  is  approjiriatc!  to 
ensure  access  to  credit  with  regard  to 
both  the  escrows  and  halloon-iiayment 
(lualified  mortgage  exemptions.  In 
particular,  the  Bureau  believes  that  all 
“non-core”  counties  should  he 
encompassed  in  the  definition  of  rural, 
including  counties  adjacent  to  a 
metropolitan  area  of  at  least  one  million 
residents  or  a  county  with  a  town  of  at 
least  2,.‘i()()  residents  [i.n..  counties  with 
a  UICof4,(i,  or  9  in  addition  to  the 
counties  with  the  UICs  included  in  the 
Board’s  definition}.  The  Bureau  also 
hcdicjves  that  micropolitan  areas  that  are 
not  adjacent  to  a  metropolitan  area 
should  he  included  within  the 
definition  of  rural  [i.H..  counties  with  a 
UIC  of  81.  as  thcxse  arcxis  are  not  located 
adjacent  to  metropolitan  areas  that  are 
served  by  many  cnulitors.  Tluxse 
counties  have  significantly  fewer 
creditors  originating  higher-priced 
mortgage  loans  and  halloon-])ayment 
mortgages  than  other  counties. ■*“ 

"’A  n!vi(!\v  ol  (latii  Iroin  llNtDA  n^porturs 
iiiiiicaUis  tliHl  (Imn!  \vi!i(!  700  crialilors  in  2011  llial 
olliorwiso  in(M!l  iIk;  n;(|uir(mu;nls  ol'iunv 

102(>.:<5(l))(2)(iii).  ot  wliicli  .'101  liistii!!- 

pricod  iii()rt^aj>(!  loans  in  count  ins  tlial  inonl  I  lie 
(letinilion  ol  rural,  compared  to  2.1 10  creditors  that 
otlierwise  meet  the  re(|uirements  ol 
^  1 02li.2.')(l)|(2)(iii)  that  originate  halloon-|>a\'ment 
mort”a}>es  in  counties  that  would  not  he  rural.  The 
.'101  creditors  originated  12.021  hi5>her-priced 
inortaa}*!!  loans,  representing  SO  percent  of  their 
4.'l.:i.'>0  total  mort^aee  loan  originations.  A  review  ol 
data  Irom  credit  unions  iudiiuites  that  there  were 
K.'IO  creditors  in  2011  that  otherwi.se  meet  the 
re(|uirements  ol  tj  102li.:i.'i(h)(2)(iii).  ol  which  4I.S 
originate  halloon-pavmeut  and  hvhrid  mort^a<>es  in 
counties  that  meet  the  del'inition  ol  rural,  compared 
to  .'I..').')!  creditors  th.it  otherwise  meet  the 
retpiirements  ot  102(>.;i.’>(l>J(2)(iii)  that  originate 
halloon-payment  moil^ages  in  counties  that  would 
not  Ih!  rural.  The  415  creditors  orif’inated  4.0K0 


Including  thnso  counties  within  the 
definition  of  rural  woitld  result  in  9.7 
percent  of  the  U..S.  jiopnlation  being 
located  within  rnral  areas.  Under  this 
definition,  only  counties  in 
metropolitan  areas  or  in  micropolitan 
areas  tidjacent  to  metropolitan  itreas 
would  he  excluded  from  the  definititm 
of  rural. 

The  Bureau  also  considered  adopting 
the  definition  of  rural  used  to  determine 
the  eligibility  of  a  properly  to  .secure  a 
single-family  mortgage  under  the 
U.SDA’s  Rural  Housing  Loan  jirogram. 
This  definition  subdivides  counties  into 
rnral  and  non-rural  areas  based  upon 
whether  certain  areas  are  open  country, 
or  contain  a  town,  village,  city  or  jilace, 
with  certain  jiojmlation  criteria,  and 
excludes  areas  a.ssociated  with  an  urban 
area.  Given  the  size  of  some  counties, 
particularly  in  western  .States,  this 
approach  may  provide  a  more  nuanced 
measure  of  acce.ss  to  credit  in  some 
areas  than  a  county-hy-county  metric. 
However,  u.se  of  the  Rnral  Housing  Loan 
metrics  would  incorjmrate  such 
significant  jjortions  of  metropolitan  and 
micropolitan  counties  that  37  percent  of 
the  United  States  jjopidation  would  he 
within  areas  defined  as  rnral.  Based  on 
a  review  of  HMDA  data  and  the  location 
of  mortgage  tran.sactions  originated  by 
HMDA  reporting  entities,  the  avmage 
mnnher  of  creditors  in  the  annis  that 
would  m(!et  the  U.SDA’s  Rural  Housing 
Loan  program  definition  of  rural  is  tmi. 
The  Bureau  believes  that  a  wholesale 
adoption  of  the  Rnral  Housing  Loan 
definitions  would  therefore  ex])and  the 
definition  of  rural  hc:yond  the  intent  of 
the  escrow  and  halloon-payment 
qualified  mortgage  exemjMions  under 
sections  1412  and  14(il  of  the  Dodd- 
Frank  Act  by  incorj)orating  areas  in 
which  there  is  robust  access  to  credit. 

Accordingly,  the  final  rule 
im])lem(!nts  §  l()2(i.3.'j(hH2Hivl(A)  to 
])rovide  that  a  county  is  rural  if  it  is 
neither  in  a  metrojjolitan  stati.stical  area, 
nor  in  a  microj)oIitan  statistical  area  that 
is  adjacent  to  a  metropolitan  statistical 
area.  The  Bureau  intends  to  continue 
studying  over  time  the  possible  selective 
use  of  the  Rnral  Housing  Loan  ])rogram 
definitions  and  tools  provided  on  the 
U.SDA  Web  site;  to  determine  whether  a 
particular  property  is  located  within  a 
“rural”  area.  For  pur])o.ses  of  initial 
im])lementation,  however,  the  Bureau 
h(!lieves  that  defining  “rural”  to  include 
more  UlCi  categories  creates  an 
aj)])roj)riate  balance  to  pre.serve  access 
to  credit  and  create  a  system  that  is  ea.sy 
for  creditors  to  implement. 

bnlloiin-paynuMit  niortg.if’n  origiiialions. 
roprtisonliiiK  20  ])((n:(!nl  ot  llusir  24,'l(iH  Idtal 
inorigagt!  loan  ori^inalions. 


“Vndf^rsf^ivac}.  ”  The  Board’s  i)ropo.sed 
S  22B.4.')(hK2)(iv)(B)  would  have  defined 
a  comity  as  “underserved”  during  a 
calendar  year  if  no  inon;  than  two 
creditors  extend  credit  secured  by  a  first 
lien  on  real  jiroperty  or  a  dwelling  five 
or  more  times  in  that  county.  The 
definition  was  based  on  the  Board’s 
judgment  that,  where  no  more  than  two 
creditors  are  significantly  active,  the 
inability  of  one  creditor  to  offer  a 
higher-iiriced  mortgage  loan  would  he 
detrimental  to  consumers  who  would 
have  limited  credit  options  because  only 
one  creditor,  or  no  creditors,  would  he 
left  to  provide  the  higher-jiriced 
mortgage  loan.  Essentially,  a  consumer 
who  could  only  qualify  for  a  higher- 
priced  mortgage  loan  woidd  he  retjuired 
to  obtain  credit  from  the  remaining 
creditor  in  that  area  or  would  he  left 
with  no  credit  ojitions  at  all.  Mo.st  of  the 
.same  comnienters  that  stated  that  the 
jiroposed  definition  of  rural  was  too 
narrow,  as  discussed  above,  also  stated 
that  this  definition  of  underserved  was 
too  narrow.  'I’lie  comnienters  jiroposed 
various  different  standards,  including 
.standards  that  considered  the  extent  to 
which  the  jiroperty  was  in  a  rural  area, 
as  an  alternate  definition  of 
under.served. 

The  Bureau  agrees  with  the  Board  that 
the  purpose  of  the  exenqition  is  to 
permit  creditors  to  continue  to  offer 
credit  to  consumers,  rather  than  to 
refuse  to  make  higher-priced  mortgage 
loans  if  such  creditors’  withdrawal 
would  significantly  limit  consumers’ 
ahility  to  ohtain  mortgage  credit.  In  light 
of  this  rationale,  the  Bureau  believes 
that  “underserved”  should  he 
implemented  in  a  way  that  protects 
consumers  from  losing  meaningful 
access  to  mortgage  credit  and  that  it  is 
apjirojiriate  to  focus  the  definition  on 
identifying  areas  where  the  withdrawal 
of  a  creditor  from  the  market  could 
leave  no  meaningfid  comjietition  for 
consumers’  mortgage  husine.ss.  The 
Bureau  notes  that  the  final  rule’s 
expanded  definition  of  “rural,”  as 
discussed  above,  will  also  address 
concerns  about  access  to  credit  in  many 
areas.  Accordingly,  the  Bureau  is 
adojiting  §  102(i.3.'i(h)(2)(iv)(B)  to  define 
a  Jiroperty  as  “underserved”  if  it  is 
located  in  a  county  where  no  more  than 
two  creditors  extend  covered 
transactions  secured  hv  a  first  lien  five 
or  more  times  in  that  county  during  a 
calendar  year,  snh.stantially  consistent 
with  the  Board’s  jirojio.sal.  Asadojited, 

§  l()2(i.3.'j(h)(2)(iv)(B)  akso  exjiresslv 
.states  that  the  numhers  of  creditors  and 
of  their  originations  in  counties  for 
jiurjio.ses  of  this  definition  is  as  rejiorted 
in  HMDA  data  for  the  year  in  question. 
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The  Bureau  adopted  tliis  definition 
based  on  HMDA  data  to  provide  an 
ol)je(:tive.  easily  adininistenui  rule  and 
one  that  is  consistent  witli  the  ])nrpo.se 
of  jireserving  credit  access  in 
nnder.served  areas,  (iiven  that  nianv 
smaller  creditors  may  not  he  subject  to 
ilMDA  rejjorting  re{|nirements,  the 
Bureau  recognizes  that  many  counties 
may  he  imderserved  under  the 
definition  being  ado])ted.  because  it  is 
based  on  HMDA  data,  yet  additional 
information  (if  it  were  available)  could 
reveal  that  more  than  two  cnulitors  are 
significantly  active  in  such  counties. 

The  Bureau  may  examine  further 
whether  a  refinement  to  the 
imderserved  definition  is  warranted. 

Comnwntaix  guidcinca  on  ‘'nival”  and 
‘‘nndarsaived”  definitions.  Comment 
3.'5(h)(2)(iv)-l  clarifies  that  the  Bureau 
will  annually  update  on  its  Web  site  a 
list  of  counties  deemed  rural  or 
nnder.served  under  the  definitions  of 
rural  and  imderserved  in 
§  l()2(i.3.'5(h)(2)(iv).  It  also  clarifies  that 
the  definition  of  rural  corresponds  to 
UlCs  4,  (i,  7,  8,  9.  10.  11.  and  12,  as 
determined  by  the  Economic  Re.search 
.Service  of  the  U.SDA,  It  further  clarifiiKS 
that  the  definition  of  imderserved 
counties  is  ha.sed  on  llMDA  data. 
Finally,  the  comment  jnovides  that  the 
Bunxm  also  inihlishes  a  list  of  only 
tho.se  counties  that  are  rural  hut  not  also 
imdiir.served.  to  facilitate  compliance 
with  §  l()20.3.')(c).-*^  As  this  final  rule 
takes  effect  on  June  1, 2013.  the  Bureau 
expects  to  jnihlish  lists  applicable  for 
the  current  year  within  ap])roximatelv 
four  to  six  weeks  after  publication  of 
this  final  rule,  hut  in  any  event  before 
this  final  rule  takes  effect. 

3.‘5(l))(2)(v) 

As  e.stahlished  by  the  Dodd-Frank 
Act,  TILA  section  129D(c)(3)  reiiuires 
that  the  exemjition  from  the  escrow 
reijuirements  apjjly  only  where  a 
creditor  “retains  its  mortgage  loan 
originations  in  portfolio”  and  meets  the 
other  statutory  reijuirements.  Because 
the  e.scrow  requirements  mu.st  he 
ajijilied  at  the  time  that  a  tran.saction  is 
consummated,  while  ijualified  mortgage 
status  mav  continue  for  the  life  of  the 


.Soclion  ll)2(>.li.')((:)  is  hcnnj;  iidoplcjil  S(!|)ar:il(!lv 
l)V  till!  Muroiui  jointly  with  othor  Fnilor.il  agoncios. 
to  iinploniont  tho  now  afipraisal  roiiuiroiniints  in 
'I’ll.A  section  12!lll.  in  tho  201. 't  Intoragoncy 
A|)|)raisals  Final  Knio.  as  disenssod  in  part  lll.li. 
ahovo.  That  now  .soction  |)rovidos  an  oxoinption  for 
croditors  oporating  in  rural,  hnt  not  nndor.si-n  od. 
areas.  C.onsoiinontly.  tho  single,  coinhinod  list  of  all 
counties  that  are  either  rural  or  imderserved  that 
the  Hnrean  will  pnhiish  annually  for  purposes  of 
till!  exem|)tion  from  this  linal  ride’s  escrow 
reipiirement  is  inadeipiate  for  the  analogous 
purpose  under  the  new  appraisal  reipiirenients  in 
§l(t2(i.3.')(c). 


mortgage  obligation,  the  Board  did  not 
jirojiose  to  itiijilement  this  requirement 
consistently  with  the  2011  ATR 
Frojiosal.  The  Board’s  jirojio.sed 
S  22().4.'5(h)(2)(v)  would  have  provided 
that  the  e.scrow  exenqition  is  not 
available  for  certain  trans.ictions  that,  at 
consummation,  are  subject  to  “forward 
commitments.”  Forward  commitments 
are  agreements  entered  into  at  or  before 
consummation  of  a  tran.saction  under 
which  a  jnirchaser  is  committed  to 
acijuire  the  mortgage  obligation  from  the 
creditor  after  consummation.  In 
addition,  the  Board  included  a  jirojio.sed 
comment  to  §  22(i.4.'>(h)(2)(v)  which 
would  have  clarified  that  the  forward 
commitment  jirovision  woidd  have 
ajijilied  whether  the  forward 
commitment  refers  to  the  sjiecific 
tran.saction  or  the  higher-jiriced 
mortgage  loan  meets  jirescrilied  criteria 
of  the  forward  commitment  in  order  to 
address  a  jiotential  method  to  avoid 
comjiliance.  The  Board’s  2011  ATR 
I’rojiosal,  in  contra.st,  jirojio.sed  two 
alternatives  for  comment,  either 
jirohiliiting  a  creditor  to  ijualify  if  it  has 
sold  any  lialloon-jiayment  ijualified 
mortgages  at  any  time  or  jirohiliiting  a 
creditor  to  qualify  if  it  has  sold  any 
lialloim-jiaymeut  qualified  mortgages  in 
the  current  or  jirior  calendar  year. 

The  Board  considered  requiring  that  a 
tran.sac.tion  he  held  in  jiortfolio  after 
consinmnation  as  a  condition  of  the 
escrows  exemjition,  hut  concluded  that 
this  ajijiroach  would  have  raised 
ojierational  jirohlems.  Whether  a 
mortgage  ohligation  is  held  in  jiortfolio 
can  he  determined  only  after 
consummation,  hut  a  creditor  making  a 
higher-jiricetl  mortgage  loan  must  know 
by  consnmmation  whether  it  is  subject 
to  the  escrow  requirement.  The  Board 
exjire.ssed  concern  that  requiring  an 
e.scrow  account  to  he  established 
sometime  after  consummation  if  the 
creditor  in  fact  sells  the  mortgage 
ohligation  could  put  a  significant 
burden  on  consumers,  who  may  not 
have  the  money  available  to  make  a 
significant  advance  jiayment.  In 
contra.st,  the  Board  reasoned  that  the 
forward  commitment  test  would  he  easy 
to  ajijily  at  consummation,  and  would 
he  unlikely  to  he  circumvented  by  small 
creditors  because  they  would  he 
reluctant  to  extend  credit  for 
tran.sactions  they  do  not  intend  to  keeji 
in  Jiortfolio  unless  they  have  the 
assurance  of  a  committed  hnyer  before 
extending  the  credit.  Thus,  jirojio.sed 
§  22(i.4.'}(li)(2)(v)  would  have  .served  as  a 
means  of  indirectly  limiting  the 
exemjition  to  mortgage  oliligations  that 
are  to  he  held  in  jiortfolio.  The  Board 
sought  comment,  however,  on  whether 


institutions  could  easily  evade  the 
e.scrow  reqinrement  by  making  higher- 
jiriced  mortgage  loans  without  a  forward 
commitment  in  jilace  and  thereafter 
.selling  them  to  non-exemjit  jinrchasers 
and  how  to  address  this  jiossihility 
without  relying  on  jiiist-consummation 
events. 

Among  the  commenters,  there  was  a 
divergence  of  ojiinion  on  how  this 
Jirovision  wonld  work  in  jiractice.  One 
trade  as.sociation  commenter  stated  that 
the  forward  commitment  requirement 
would  jirevent  creditors  from  selling 
Jiortfolio  mortgage  oliligations  in  the 
future.  This  ajijiears  to  he  a  misreading 
of  the  Board’s  jirojiosal,  as  it  wonld  not 
have  restricted  the  sale  of  higher-jiriced 
mortgage  loans.  The  Board’s  jirojiiised 
§  22(i.4.'j(h)(2)(v)  instead  merely 
jirovided  that,  so  long  as  the  higher- 
jiriced  mortgage  loan  was  not  subject  to 
a  forward  commitment  at  the  time  of 
consummation,  the  higher-jiriced 
mortgage  loan  c.ould  later  he  .sold  on  the 
.secondary  market  without  requiring  an 
escrow  account  to  he  established  at  that 
time.  (3ne  consumer  advoc.acv  griiuji, 
concerned  ahout  the  jiossihility  that 
creditors  would  use  the  jirovision  to 
skirt  the  escrow  reqnirements,  sngge.sted 
a  blanket  rule  that  higher-jiriced 
mortgage  loans  that  are  exemjit  mu.st  he 
maintained  in  the  jiortfolio  of  the 
creditor  or,  alternatively,  that  ujion  .sale 
.sec.ondarv  market  jiurc.hasers  he 
required  to  establish  e.scrow  accounts 
for  such  mortgage  oliligations. 

After  reviewing  the  comments 
received,  the  Bureau  believes  that  the 
Board’s  jirojio.sal  is  an  ajijirojiriate 
method  to  imjilement  the  requirements 
of  TILA  section  129D{c)(3),  as  both 
creditor  and  consumer  benefit  if  an 
escrow  account  is  established  at 
consummation  of  the  tran.saction,  rather 
than  months  or  years  later.  Indeed, 
allowing  a  consumer  to  avoid  having  to 
make  a  single  large  lumji-sum  jiayment 
after  consummation  is  jiart  of  the  basic 
jiurjio.se  of  establishing  an  escrow 
account.  Accordingly,  the  Bureau  is 
following  the  approach  in  the  Board’s 
jirojio.sal  by  adojiting  ^  l()2(i.3.')(li)(2)(v) 
to  require  that  for  a  higher-jiriced 
mortgage  loan  to  he  exemjit  from  the 
requirements  under  l()2(i.3.'i(h)(l),  the 
higher-jiriced  mortgage  loan  must  not  he 
subject  to  a  forward  commitment  to  he 
acquired  by  a  creditor  that  does  not 
.satisfy  the  conditions  of 
§  l()2(i.3.'i(li)(2)(iii).  (lomment 
3.'i(li)(2)(v)-l  clarifies  that  a  higher- 
jiriceil  mortgage  loan  that  is  subject  to 
a  forward  commitment  is  subject  to  the 
e.scrow  requirement  under 

l()2(i.3.'i(ii)(l).  whether  the  forward 
commitment  refers  to  the  sjiecific 
tran.saction  or  the  higher-jiriced 
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mortgage  loan  meets  prescribed  criteria 
of  tlie  forward  commitment,  along  with 
an  example.  As  di.scussed  separately  in 
the  Bureau’s  201.3  ATR  Final  Rule,  the 
Bureau  is  also  a(lo])ting  language  in 
§  1020.43(11  to  l)rovi(le  that  (pialifuid 
mortgage  status  is  not  available  to 
balloon-payment  mortgages  that  would 
otherwis(!  (pialify  for  tlie  (ixemption  if 
the  transactions  are  subject  to  a  forward 
commitment  at  the  time  of 
consummation. 

3.'i(h)(3)  (Cancellation 

Under  TILA  .section  120D(d).  a 
creditor  or  .servicer  of  a  higher-priccKl 
mortgage  loan  mu.st  maintain  an  escrow 
account  for  a  minimum  of  five  vears 
following  consummation,  unless  the 
underlying  debt  obligation  is  terminated 
earlier  under  certain  ])rescrihed 
circumstances.  In  addition,  even  after 
five  years  have  ela)).s(;d.  I'lLA  section 
12t)D(d)  provides  that  an  escrow 
account  shall  remain  in  existence  unless 
and  until  the  consumer  is  current  on  the 
obligation  and  has  accrmul  sufficient 
(upiity  in  the  dwelling  securing  the 
consumer  credit  transaction  “so  as  to  no 
longer  he  recpiired  to  maintain  |)rivate 
mortgage  insurance." 

The  lloard’s  proposed  4?  22(i.4.'i(h)(3) 
would  have  implemented  TILA  section 
12t)D(d)  by  permitting  cancellation  of 
the  (iscrow  account  oidy  upon  the 
earlier  of  termination  of  the  legal 
obligation  or  five  years  after 
consummation.  j)rovided  that  at  least  20 
j)ercent  of  the  original  value  of  the 
property  securing  the  underlying  debt 
obligation  is  unencumhmed  and  the 
consumer  currently  is  not  delimpient  or 
in  default  on  the  underlying  debt 
obligation.  The  Board  modeled  its 
j)roposal  after  the  prerequisites  for 
cancellation  of  private  mortgage 
insurance  coverage  under  the 
Homeowners  Protection  Act  of  1908 
(HPA).  12  U.S.(L  4901-4910.  Under  the 
HPA.  the  consumer  may  initiate 
cancellation  of  jjrivate  mortgage 
insurance  (PMl)  once  the  out.standing 
balance  of  the  mortgage  obligation  is 
first  scheduled  to  reach  80  percent  of 
the  original  value  of  the  proj)erty, 
regardless  of  the  outstanding  balance, 
based  on  the  amortization  scluidule  or 
actual  j)ayments.  In  addition,  servicers 
mu.st  automatically  terminate  PMl  for 
residential  mortgage  transactions  on  the 
(jarliest  date  that  the  princi])al  balance 
of  the  mortgage  is  first  sclnululed  to 
reach  78  percent  of  the  original  value  of 
the  secured  prop(!rty  .s(!curing  the 
mortgage  obligation,  when;  tlu; 
consumer  is  current.  The  Board  sought 
comment  on  this  ])roposal,  as  well  as 
whether  TILA  section  12{)D(d)(l)  should 
he  i liter j)reted  narrowly  to  mean  that. 


among  consumers  with  e.scrow  accounts 
recpiired  pursuant  to  propostul 
S  22().4.'j(h)(l ).  only  tho.se  that  in  fact 
have  private  mortgage  insurance  must 
meet  the  minimum  ecjuity  re(]uirement 
und(!r  the  HPA  as  a  prerecpiisite  for 
cancelling  their  e.scrow  accounts. 

(iommenters  generally  agreed  with  the 
Board's  ap])roach  of  retiuiring  the  80 
percent  loan-to-value  (LTV)  ratio  for 
consumer-nupiested  PMl  termination, 
rather  than  the  78  percent  LTV  ratio  for 
automatic  PMl  tiainination.  Sevtnal 
commenters  remarked,  howev(!r,  that 
the  projio.sed  language  defining  the 
ecpiity  cancellation  recjuirement  as  “at 
least  20%  of  the  original  value  of  the 
jiroperty  .secairing  the  underlying  debt 
obligation  is  unencaimhered”  was 
camfusing.  if  not  misleading. 

The  final  rule  follows  the  general 
ap]iroach  in  the  Board’s  jiroposal  by 
adojiting  S  102(j.3.')(h)(3)  to  establish  the 
cancadlation  criteria  for  e.scaow  accanints 
as  jirovided  by  TILA  section  129l)(d).  In 
resjionse  to  camiments,  ^  1020. 35(h)(3) 
camtains  revised  language  descaihing  the 
ecpiity  necai.ssary  for  cancadlation  as  an 
uiqiaid  jirincijial  halancai  that  is  le.ss 
than  80  percent  of  the  original  value  of 
the  pro])erty  .secairing  the  underlying 
debt  obligation.  Aclditionallv,  the 
Bureau  is  adojiting  the  Board’s  jirojio.sed 
caimment  45(h)(3)-l  as  caimnient 
35(h)(3)-l  to  clarify  that  termination  of 
the  underlying  caculit  obligation  could 
incducle,  among  other  things,  rejiayment, 
refinanc:ing,  re.scassion,  and  forecdosure. 
(aimment  35(h)(3)-2  cdarifies  that 
§  1020.35(h)(3)  does  not  affec;t  the  right 
or  obligation  of  a  ca  editor  or  .servicair, 
jiursuant  to  the  terms  of  the  legal 
obligation  or  ajijilicaihle  law,  to  offer  or 
require  an  e.scaow  ac.caiunt  after  the 
minimum  jieriod  clicdatecl  by 
§  1020.35(h)(3).  Finally,  comment 
35(h)(3)-3  notes  that  the  term  “original 
value"  in  §  1020.35(h)(3)(ii)(A),  as 
adojited  from  section  2(12)  of  the  HPA, 
12  II.S.C.  4901(12),  means  the  lesser  of 
the  sales  jirica;  reflecdecl  in  the  sales 
caintracd  for  the  iirojiertv,  if  anv,  or  the 
a|)|)rai.secl  value  of  the  iirojierty  at  the 
time  the  transaction  was  cainsummatecl. 

35(c) 

The  Board  jirojio.sed  to  reserve 

220.45(c;)  for  future  u.se  in 
imjilementing  secdion  1471  of  the  Dodd- 
Frank  Act,  whicdi  caciates  new  TILA 
section  12t)H  to  establish  caatain 
ajijiraisal  recjuirements  ajijilicaihle  to 
“higher-risk  mortgages.”  (ainsistent 
with  that  jirojicisal,  the  Bureau  is 
reserving  1020.35(c:)  in  this  final  rule, 
thus  jiermitting  that  .section  to  he 
finalized  sejiarately  in  the  2013 
Interagenc;y  Ajijiraisals  Final  Rule, 
cliscai.ssed  above.  As  discussed  in  jiart 


lIL(k  the  2013  lnteragenc:y  Ajijiraisals 
Final  Rule  will  take  effect  sulisecjuent  to 
this  final  rule. 

35(d)  Evasion;  Ojien-EncI  (ireclit 

The  Board’s  jirojicised  S32(i. 45(d) 
would  have  jiaralleled  existing 
§  1020. 35(h)(4)  in  jircihihiting  a  creditor 
from  sti  ucituring  a  home-secaired 
transaction  as  an  ojien-end  jilan  to 
evade  the  recjuirements  of  jirojicised 
^220.45  in  ccinnec:tion  with  c;redit 
.secaired  by  a  c:cin.sumer’.s  jirinc:ijial 
dwelling  that  does  not  meet  the 
definition  of  ojien-end  caeclit  in 
§  220.2(a)(20).  No  c:cimment.s  were 
rec.eived  regarding  the  sc:cijie  or 
siihstanc;e  of  this  prcijicisal.  The  Bureau 
has  adopted  the  Board’s  jircijiosal  in 
§  1020.35(cl),  with  c:ertain  tec:hnic:al 
edits. 

VI.  Effective  Date 

As  inclic;atecl  above,  this  final  rule  is 
effec:tive  June  1, 2013.  Thus,  ccimjilianc:e 
with  this  final  rule  will  he  mandatorv 
over  eight  months  earlier  than  the 
January  21. 2014  baseline  mandatory 
c;cimjiliance  date  that  the  Bureau  is 
adojiting  for  most  of  the  Title  XIV 
Rulemakings,  as  clisc;ii.s.secl  above  in  jiart 
Ill.Ci.  As  that  discu.ssion  notes,  the 
Bureau  is  c:arefully  coordinating  the 
imjilementaticin  of  the  Title  XIV 
Rulemakings,  inc;luding  their  effective 
dates.  The  Bureau  is  including  this  final 
rule,  however,  among  a  subset  of  the 
new  recjuirements  of  the  Title  XIV 
Rulemakings  that  will  have  earlier 
effective  dates  because  they  do  not 
jire.sent  significant  imjilementaticin 
hurclens  for  industry.  For  the  following 
reasons,  the  Bureau  believes  that  this 
final  rule  jiresents  little  or  no 
ccimjiliance  hurclen  for  c:reclitcir.s  and 
therefore  that  an  ac;celeratecl 
imjilementation  jieriod  is  ajijirojiriate. 

Although  the  Board’s  2011  Escrows 
Projio.sal  did  not  exjiressly  .scilic:it 
comment  on  an  ajijircijiriate 
imjilementaticin  jieriod,  four  industry 
trade  a.ssoc;iaticins  c:ommentecl  on  this 
cpiestion.  Of  the  four,  one  rejiresents 
financ;ial  servic:e.s  ciomjianies,  and  three 
rejiresent  c;redit  unions.  All  four 
exjiressed  c;cinc:ern  that  sufficient  time 
he  afforcled  industry  to  imjilement  the 
new  recjuirements  when  finalized,  either 
as  a  general  matter  or  sjiecific:ally 
hec;au.se  of  system  c:hanges  that  would 
he  required.  The  trade  association 
rejiresenting  financial  .servic:es 
c:omjianies  merely  stated  that  sufficient 
time  to  imjilement  the  final  rule  would 
he  nece.ssary  without  stating  any 
sjiec;ific  jieriod.  Of  the  cither  three  trade 
associations,  one  rec:cimmenclecl  an 
imjilementaticin  jieriod  of  one  year  and 
two  rec:cimmend  (i  to  12  months.  The 
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Bureau  notes,  however,  that  these 
coinmenters’  concerns  regarding  the 
iin])leinentation  j)erio(l.  i)articnlarly 
those  relating  to  necessary  sy.steni 
changes,  were  largely  centered  around 
two  aspects  of  the  Board’s  projjosal: 

(1)  The  prop{)S(!d  new  ilisclosnres,  and 

(2)  tlu!  new  “transaction  coverage  rate” 
|)ropo,sed  to  he  n.sed  instciad  of  the 
annual  ])ercentage  rate  for  determining 
whether  a  transaction  is  a  higher-priced 
mortgage  loan  subject  to  the  escrow 
recpiirements.  As  discussed  above  in  the 
ap])licahle  sect ion-hy-sect ion  analyses, 
the  Bureau  is  not  adojiting  either  of 
tho.st!  asjjects  of  the  Board’s  j)roposal  in 
this  final  rule. 

The  final  rule  does  not  expand  either 
the  universe  of  transactions  to  which 
the  escrow  requirements  ap])ly  or  the 
universe  of  creditors  subject  to  them. 
Indeed,  the  new  exemption  adopted  by 
this  final  rule  for  higher-priced 
mortgage  loans  extended  hv  small 
creditors  that  ojierate  in  rural  or 
nnders(;rved  areas  rejjresents  a 
reduction  in  comjdiance  burden  for 
creditors  that  meet  the  exemption’s 
prere(|nisites.  Moreover,  the  exjjansion 
of  the  ])artial  exem])tion  for 
condominiums  to  other  proj)erty  types 
where  the  governing  association  has  an 
obligation  to  maintain  a  ma.ster  ])olicy 
insuring  all  dwellings,  such  as  ])lanned 
unit  develojnnents,  also  repriisents 
additional  compliance  burden  r(dief  for 
caeditors. 

The  only  expansion  of  snh.stantive 
re(|nirements  under  this  final  rule  is  the 
extension  from  one  to  five  ytuirs  of  the 
minimnm  duration  generally  applicable 
to  escrow  accounts  recjnired  by  the  rule. 
The  Bureau  believes  that  even  this 
expansion  of  the  protection  afforded 
consumers  by  escrow  accounts  will 
imjjose  at  most  a  mode.st  increase  in 
compliance  burden  for  creditors  because 
it  simply  extends  an  otherwise  already 
ajjplicahle  requirement  by  four 
additional  years.  Even  this  minimal 
additional  burden  will  not  he 
encountered  by  any  creditor  until  at 
least  one  ytxtr  after  the  rule’s  effective 
date,  when  cancellation  of  mandatory 
escrow  accounts  otherwise  first  would 
have  become  permissible  for  the  earliest 
higher-priced  mortgage  loans  to  be  made 
aft(!r  this  final  rule  takes  effect. 

The  Bureau  h(!lieves  that  both  the 
burden  relief  for  certain  small  creditors 
and  the  expanded  j)rotection  for 
consumers  of  maintaining  escrows  for 
four  additional  years  warrant  exjiedited 
imjilementation  to  avoid  any 
unnecessary  delay  of  either.  Such 
expedited  imjjlementation  es])ecially  is 
warranted  given  that,  in  jiarticular 
where  the  Bureau  is  not  adopting  the 
two  aspects  of  the  Board’s  pro])osal  that 


coinmenters  identified  as  recpiiring 
significant  time  to  implement,  little  or 
no  new  com])liance  burden 
accompanies  such  inqilementation.  For 
these  reasons,  the  Bureau  is  limiting  the 
implementation  period  for  this  final  rule 
by  making  it  effective  on  June  1, 2013. 

VII.  Dodd-Frank  Act  Section  l()22(h)(2j 

A.  Oven'/eiv 

In  developing  the  final  rule,  the 
Bureau  has  considered  jiotential 
benefits,  co.sts,  and  impacts.  and  has 
consulted  or  offered  to  consult  with  the 
in  udenlial  regulators,  the  II. S. 
Dejiartment  of  Housing  and  IJrhan 
Development,  and  the  Federal  Trade 
Commission  (FTC),  including  with 
res])ect  to  consistencv  with  anv 
prudential,  market,  or  systemic 
objectives  that  may  be  administered  by 
such  agencies.  The  Bureau  is  issuing 
this  final  rule  to  finalize  the  Board’s 
2011  E.scrows  Bropo.sal,  which  the 
Board  issued  prior  to  the  transfer  of 
rulemaking  authority  to  the  Bureau.  As 
the  Board  was  not  subject  to  Dodd- 
Frank  Act  section  l()22(h)(2)(B),  the 
Board’s  2011  Escrows  Brojiosal  did  not 
contain  a  jnopo.sed  Dodd-Frank  Act 
section  1022  analysis.  The  Board  did 
generally  request  comment  on  projected 
im])lementation  and  compliance  costs, 
although  coinmenters  jirovidiul  little 
information  in  response.  As  discu.s.sed 
above,  the  Bureau’s  final  rule 
im])lements  certain  amendments  to  the 
Truth  in  Lending  Act  made  by  the 
Dodd-Frank  Act.  Specifically,  the  final 
rule  lengthens  the  time  for  which  a 
mandatory  escrow  account  established 
for  a  higher-priced  mortgage  loan  must 
he  maintained  from  a  minimum  period 
of  one  year  to  five  years.  In  addition,  the 
final  rule  creates  an  exemption  from  the 
escrow  recjuirement  for  certain 
tran.sactions  extended  by  a  creditor  that 
meets  four  conditions.  Those  conditions 
are  that  the  creditor;  (1)  Makes  most  of 
its  first-lien  covered  transactions  in 
rural  or  underserved  counties;  (2) 
during  the  preceding  calendar  year, 
together  with  its  affiliates,  originated 
500  or  fewer  first-lien  covered 
tran.sactions:  (3)  has  an  asset  size  less 
than  $2  billion;  and  (4)  together  with  its 
affiliates,  generally  does  not  e.scrow  for 
anv  mortgage  obligation  that  it  or  its 
affiliates  currently  .services,  except  in 
limited  circumstances.  For  eligible 


''‘.S(!(:lii)ii  l()22(l))(2)  ol  Iho  Oocld-Knink  Act  calls 
lor  IIk!  liiiroau  to  considta'  the  |H)l(!nlial  hendits  and 
costs  (d  a  r(!j4ulatioii  to  consuiiKas  and  covtired 
luasons.  including  the  potentiid  r(!duction  cd  access 
in'  consunnas  to  consunuM'  linanciid  products  and 
stirvices;  the  impact  on  depository  institutions  and 
credit  unions  with  $11)  hillion  or  less  in  total  assists 
as  descrihtsd  in  section  lt)2l>  ol  the  Dodd-Krank  Act; 
and  the  iin])act  on  consumers  in  rural  areas. 


creditors,  the  final  rule  provides  the 
exemption  from  the  escrow 
retjuirements  for  tran.sactions  held  in 
portfolio,  hut  not  for  transactions  that,  at 
consummation,  are  subject  to  a  forward 
commitment  to  he  purchased  by  an 
inve.stor  that  does  not  itself  (juiilifv  for 
the  exemption. 

The  tmalysis  below  considers  the 
benefits,  costs,  and  impacts  of  key 
provisions  of  the  final  rule.  With  respect 
to  the.se  provisions,  the  analysis 
considers  costs  and  benefits  to 
consumers  and  co.sts  and  benefits  to 
covered  persons.  The  analysis  also 
considers  certain  alternative  provisions 
that  were  considered  by  the  Bureau  in 
the  development  of  the  final  rule. 

Because  the  Bureau’s  final  rule 
implements  certain  self-effectuating 
amendments  to  TILA.  the  costs  ami 
benefits  of  the  final  rule  will  arise 
largely  from  the  statute  and  not  from  the 
final  rule  that  implements  them.  The 
Bureau’s  final  rule  would  provide 
benefits  comj)ared  to  allowing  these 
TILA  amendments  to  take  effect  alone, 
however,  by  clarifying  parts  of  the 
.statute  that  call  for  interpretation  and 
using  the  Bureau’s  exemption  authoritv 
to  exempt  certain  creditors  who  wonld 
otherwise  he  recpiired  to  implement  the 
e.scrow  provisions.  (Ireater  clarilv  on 
the.se  amendments,  as  j)rovided  by  the 
final  rule,  should  reduce  the  comjiliance 
burdens  on  covered  persons  by,  for 
exami)le.  reducing  costs  for  attorneys 
and  compliance  officers  as  well  as 
])otential  costs  of  over-corn  j)liance  and 
unnece.ssary  litigation. Exempting 
certain  financial  institutions  from  the 
escrow  requirement  should  reduce 
compliance  costs  and  regulatory 
burdens  for  such  institutions  as  well  as 
provide  greater  access  to  credit  for 
consumers  in  rural  and  underserved 
areas.  The  Bureau  notes  that  any  co.sts 
that  these  provisions  impose  beyond  the 
statute  itself  are  likely  to  he  minimal. 

Section  1022  of  the  Dodd-Frank  Act 
permits  the  Bureau  to  consider  the 
l)enefits,  co.sts  and  inqiacts  of  the  final 
rule  solely  compared  the  effects  of  the 
.statute  taking  effect  without  an 
im|)lementing  regulation.  To  provide 
the  public  better  information  about  the 
benefits  and  co.sts  of  the  .statute, 
however,  the  Bureau  has  cho.sen  to 
consider  the  benefits,  costs,  and  im])act.s 
of  the.se  major  |)rovision.s  of  the 


’''I'lu!  litinMU  nolcis  Ihiil  it  is  locusod  lu!r(!  on  llio 
liicl  Ihiil  roguliilorv  provisions  that  clarilv  slalnlorv 
provisions  iniligati;  ciatain  coinplianco  costs 
associated  with  uncertainty  over  what  tlu;  statutory 
provisions  nupiire.  While  it  is  possible  that  some 
clarilications  would  put  gr((at(M'  huiahms  on 
creulitors  as  companul  to  wliat  the  statute  would 
ultimately  lie  found  to  mandati!.  the  Bureau  helieves 
that  the  rule's  clarifving  provisions  gtnierallv 
mitigate  hurdon. 
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proposiHl  rule  again.st  a  pro-statutory 
i)asolino  (i.e.,  the  bouofits,  costs,  and 
impacts  of  the  statute  and  the  regulation 
comhined).  The  hureau  notes  at  the 
out.set  that  tluire  are  only  limited  data 
that  are  puhlicly  available  and 
mpi'esentalive  of  the  full  nniver.se  of 
mortgage  credit,  including  in  particular 
with  respect  to  rural  and  nnderserved 
communities.  Additionally,  there  are 
limited  data  regarding  the  use  of  e.scrow 
accounts  snh.secinent  to  the  Hoard’s  2008 
IIOFHA  Final  Rule. 

li.  Potential  Penefits  and  (lasts  to 
(lonsinnors  and  (lovowd  Persons 

(iongress  enacted  .sections  1401  and 
1402  of  the  Dodd-Frank  Act  as 
amendments  to  TILA.  As  amended. 

TILA  requires  the  establishment  of 
escrow  accounts  ft)r  certain  transactions, 
establishes  minimum  periods  for  which 
such  recphred  escrow  accounts  must  he 
maintained,  and  requires  certain 
di.sclosnres  ndating  to  e.scrow  accounts. 
The  Hnrean’s  final  rule  implements 
certain  of  these  re(inirements.  In 
addition,  the  amendments  authorize  the 
Hoard,  and  now  the  Hnrean.  to  create 
certain  exemptions  from  the  e.scrow 
recinirements  for  transactions  originated 
by  creditors  meeting  certain  prescribed 
criteria.  The.se  amendmmits  are  being 
adopted  in  furtherance  of  the  Hnrean’s 
chai-ge  to  prescribe  regulations  to  carrv 
out  the  j)nrposes  of  TlhA.  including 
jiromoting  consumers’  awareness  of  the 
cost  of  credit  and  their  informed  use 
thereof. 

The  Hnrean  has  relied  on  a  variety  of 
data  .sources  to  analyze  the  potential 
benefits,  costs,  and  impacts  of  the  final 
rule.  However,  in  some  instances,  the 
recpnsite  data  are  not  available  or  are 
(|nite  limited.  Data  with  which  to 
quantify  the  benefits  of  the  final  rule  are 
j)articnlarly  limited.  As  a  result, 
portions  of  this  analysis  rely  in  j)art  on 
general  economic  principles  to  provide 
a  (jualitative  discn.ssion  of  the  benefits, 
costs,  and  im})act.s  of  tin;  final  rule.  The 
primary  source  of  data  used  in  this 
analvsis  is  HMDA.-*"  Hecause  the  latest 


^"Tlio  Hoiiu!  Morlj^iif^o  Disdosun!  ;\i:l  (H.\11)A). 
(■Diictcd  l)v  ('.oiiKrt'Ss  in  UI7.S.  as  iinploiiUMitcul  1)V 
llu!  liimiairs  Ktigulation  (i  rnqiiinis  Inndina 
inslilulidiis  annnallv  to  ri^port  piil)li(:  liian-lavnl 
data  n^ardina  inoi1}'a<’(!  originations.  For  inon; 
iniorination.  .siin  It 

slioidd  l)(!  notod  tliat  not  all  inoM^a^n  critditors 
n!port  HMDA  data.  Tlu!  IIMDA  data  (:a|)tiir(t 
roiifildy  <lt)-‘l.">  pnmont  of  knidint’  by  tlu;  F(!d(!ral 
Mousing  Administration  and  7.a-H.')  pcacimt  of  otlnu' 
llrst-li(m  homo  loan  originations,  in  both  casits 
including  first  licms  on  mannfacturod  homos 
(transactions  which  al.so  aro  snhj(!ct  to  tho  final 
rnlo).  U..S.  Dopartmont  of  Housing  and  Urban 
Dovolopmont.  OITiiio  of  I’olicy  Dovolopmont  and 
Kosoarch  (201 1 ).  A  Unik  at  llu^  h'l lA  s  /;vo/\  i;ig 
Mtirk<‘i  Sluinrs  hv  tiace  and  ElhnicUv.  U..S.  Mousing 
Market  (Conditions  (May),  pp.  0-12.  Dopository 


dilta  available  are  fur  originations  niiide 
in  calendar  year  2011.  the  empirical 
analysis  generally  uses  the  201 1  market 
its  the  ha.seliiie.  Diita  from  the  fourth 
(piarter  2011  h.ink  ;md  thrift  ('.all 
Reports."  the  fourth  (piarter  2011  credit 
uuioii  cjtll  reports  from  the  Ntilioniil 
(a'edit  Union  Administnition  (NCIJA), 
and  de-identified  data  from  the  Ntitiomil 
Mortgage  Licensing  .System  (NML.S) 
Mortgage  (kill  Re|)orts  (MCR)-*"  for  the 
fourth  (piarter  of  201 1  wen;  al.so  used  to 
identify  financial  institutions  and  their 
characteri.stics.  Tlu;  unit  of  oh.servation 
in  this  analysis  is  the  entity:  If  there  an; 
multiple  subsidiaries  of  a  jiarent 
company,  then  their  originations  are 
summed,  and  r(;v(;nu(;s  an;  total 
r(;venues  for  all  subsidiaries. 

The  (;.stimat(;.s  in  this  analysis  are 
based  iqion  data  and  statistical  analyses 
jierformed  by  tlu;  Hnrean.  To  estimate 
counts  and  pr()]K;rti(;s  of  mortgag(;.s  for 
(;ntiti(;s  that  do  not  report  under  HMDA. 
the  Hnrean  has  matched  HMDA  data  to 
(kill  Rejiort  dilta  and  MC^^  data  and  luis 
statisticallv  jirojected  estinuited 
transaction  counts  for  those  depository 
institutions  that  do  not  report  these  data 
either  under  HMDA  or  on  the  NCIJA 
call  report.  Tlu;  Hnrean  has  proj(;(:t(;(l 
originations  of  high(;r-pric(;(l  mortgage 
loans  for  depositories  that  do  not  r(;]U)rt 
HMDA  in  ii  similar  fashion.  Th(;.s(; 
projections  u.se  Foisson  regr(;ssi()n.s  that 
(;.stimat(;  tran.sactiou  v()hinu;.s  as  a 
function  of  tin  institution’s  totiil  as.sets. 


institutions  (including  credit  unions)  with  iisscts 
less  thill)  .S4(l  million  (in  2(11  1 ).  for  eximi|>le.  iind 
those  with  branches  exclusively  in  non¬ 
metropolitan  areas  iind  those  that  make  no  home 
purcliiise  originations  or  originiitions  reliiiiincing  a 
home  purchiise  obligations  secured  hv  ii  first  lien 
on  a  dwelling  are  not  reipiired  to  report  under 
HMDA.  Reiiorting  riupiirements  for  non-depositorv 
institutions  depend  on  several  lactors.  including 
whether  the  company  made  fewer  tliiin  10(1  home 
inirchase  loans  or  refinancings  of  home  purchase 
loans,  the  dollar  volume  of  mortgiige  lending  as 
share  of  totiil  lending,  and  whether  the  institution 
had  at  least  five  iip|)lications.  originations,  or 
inirchased  loans  from  metropolitan  areas.  Koherl  K. 
Avery,  Neil  Ifhntla.  Kenneth  F.  Brevoort  K  (ilenn  B. 
(Canner.  77ie  .\/oi7g(/ge  Market  in  201 1 : 1 Ih^hlighls 
Iran}  the  Data  Haportod  luif/er  the  Hama  .\for/goge 
Disclasnm  Act.  !IH  Fed.  Res.  Bull..  December  2012. 
n.ti. 

■"  FCvery  national  hank.  .State  memher  hank,  and 
insured  nonmemher  hank  is  re(|uired  hv  its  ])riinarv 
Federal  regulator  to  file  consolidated  Reports  of 
(Condition  and  Income,  al.so  known  as  (Call  Reports, 
for  each  (|uarter  as  of  the  close  of  business  on  the 
last  day  of  each  calendar  ipiarler  (the  report  date). 
The  specific  reporting  reipiirements  dejiend  u|)on 
the  size  of  the  hank  and  whether  it  has  any  foreign 
offices.  I’or  more  information,  see  http:// 
\\\\\v2.ldn:.»a\'/(:all  Ifr  rpts/. 

■'-The  Nationwide  Mortgage  l.iceiising  .Svstein  is 
a  national  registrv  of  non-depositorv  financial 
institutions  including  mortgage  loan  originators. 
I’ortions  of  the  registration  information  are  |)uhlic. 

1  he  Mortgage  (Call  Report  data  are  reported  at  the 
institution  level  and  include  information  on  the 
numher  and  dollar  amount  of  loans  originated,  and 
the  numher  and  dollar  amount  of  loans  brokered. 


(imployiiuint.  mortgagt;  holdings  tiud 
geographic  prosonco. 

Tlu;  (liscu.ssioii  h(;l()w  (l(;.scrih(;.s  four 
(cal(;gori(;.s  of  h(;iu;lit.s  and  costs.  First, 
tlu;  Hur(;au  reviews  the  h(;n(;fits  and 
costs  to  consumers  whose  creditors  are 
.suhj(;ct  to  the  (;.scrow  reiptirement. 
S(;c()ii(l.  tlu;  Hureau  r(;vi(;ws  tlu; 
potential  benefits  and  costs  to  those 
consunuirs  whose  creditors  are  ex(;m|)t 
from  tlu;  escrow  r(;(piir(;m(;nt.s.  Third, 
the  Hureau  ancilyz(;.s  tlu;  Intnefits  and 
costs  to  creditors  suhj(;ct  to  the  Hureaii’s 
(;.scr()w  r(;(jtiir(;ments.  Fourth,  tlu; 

Hur(;au  outlines  the  benefits  and  costs  to 
(creditors  exempt  from  tlu;  Hnr(;iiu’.s 
(;.scrow  iTuiuirements. 

1.  Potential  Costs  and  Henefits  to 
('onsumers  of  Non-Exempt  Creditors 

l'’or  consumers  whose  m()rtgag(; 
transactions  are  ()riginat(;(l  by  non- 
(;x(;mpt  creditors,  the  main  (;ff(;ct  of  this 
final  rule  is  tluit  the  creditor  g(;n(;rally 
must  provide  an  (;.scrow  a(;(count  for  four 
additiouiil  y(;ar.s.  i.e.,  for  five  years 
instead  offer  one  y(;;tr.  Tlu;  Hureau 
(;.stimat(;.s  that  these  creditors  originated 
21 7, 280  first-lien  high(;r-pri(ce(l 
mortgage  loans  in  2011.  The  Hureau 
heliev(;s  that  the  henefits  for  consumers 
of  having  mandatory  (;scrow  iuccounts 
(;.stahli.sh(;(l  include:  (l)Tlu; 
convenience  of  jiaying  one  hill  inst(;a(l 
of  several;  (2)  a  liudgeting  (l(;vic(;  to 
(;niihl(;  (:()n.sum(;r.s  not  to  incur  a  major 
(;xp(;n.s(;  later;  and  (3)  a  l()W(;r 
probability  of  default  and  po.ssihle 
foreclosure.  Mandatory  (;scrow  accounts 
already  must  he  established  for  higlu;r- 
priced  mortgage  loans  pursuant  to 
(;xi.sting  R(;gulation  Z  r(;(juirenu;nt.s 
adojited  in  the  Hoard’s  2008  HOEPA 
Final  Rule,  hut  to  the  (;xtent  such 
accounts  are  beneficial  to  consumers  the 
(;xt(;nsi()n  of  the  accounts’  minimum 
durations  (;nhanc(;.s  and  extends  those 
h(;n(;fits. 

(’.onsumers  may  find  it  mon; 
convenient  to  jiay  one  mortgage  hill 
instead  of  paying  a  mortgage  hill,  an 
insurance  liill.  and  pot(;ntially  .s(;v(;ral 
tax  hills.  Consumers  then  can  a(ldr(;s.s 
any  (piestions  or  conc(;ru.s  about 
payment  to  a  single  company,  the 
mortgage  s(;rvic(;r,  thus  reducing 
transaction  costs,  and  having  a  single 
hill  to  ])ay  reduces  the  likelihood  that 
the  consumer  forg(;t  to  jiay  (;ith(;r  the 
insurance  or  the  tax  hill.  The  s(;rvic(;r 
effectively  a.ssumes  the  burden  of 
tracking  whom  to  jiay,  how  much,  and 
wh(;n,  across  multiple  pay(;(;.s.  Th(;s(; 
h(;n(;fit.s.  and  all  the  h(;n(;fit.s  and  costs 
listed  helow  unless  sj)(;cifi(;(l  oth(;rwis(;, 
la.st  for  as  long  as  the  escrow  account 
(;xi.st.s.  Thus,  the  final  rule  simply 
(;xt(;nd.s  the  duration  of  tlnise  henefits 
and  costs  from  one  year  to  fiye.  The 
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value  of  this  l)enefit  will  vary  across 
consumers,  and  there  is  uo  current 
re.search  to  estimate  it.  An 
aj)])roximation  may  h(!  found,  however, 
in  a  recent  estimate  of  aroniul  .$20  per 
month  per  consumer,  depending  on  the 
household’s  income,  coming  from  the 
value  of  paying  the  same  hill  for  i)hone. 
cable  television,  and  Internet  services 
(the  “Bundle  Study’’].**'* 

Additionally,  extending  the  duration 
of  the  mandatory  escrow  i)eriod  ensures 
that  the  consumer  does  not  face  a 
sizable,  imanticipatoHl  fee  later,  for  the 
ff)nr  additional  years  of  escrow  account 
])rovision.  Recent  re.search  suggests  that 
many  consumers  value  the  over¬ 
withholding  of  jjersonal  income  taxes 
through  periodic  payroll  deductions  and 
receiving  a  check  from  the  IRS  in  the 
spring  ile.s])ite  foregoing  the  interest  on 
the  overpaid  taxes  throughout  the 
prm'ion.s  year.****  A  mortgage  escrow 
account  works  in  a  similar  fashion; 
consumers  pay  the  same  fixed  amount, 
.sometimes  interest-free,  throughout  the 
y(;ar  in  return  for  not  having  to  j)av  a 
large  lump-sum  payment  in  the  end. 
Consequently,  consumers  with  an 
escrow  account  are  much  less  likely  to 
experience  potentially  nnex])ected  co.st 
shocks  associated  with  paying  a  large 
pro])erty  tax  and/or  home  insurance 
hills,  that  coidd  lead  other  c:onsnmer.s  to 
default  on  their  mortgage.  Ba.sed  on 
recent  research  on  the  value  of  receiving 
a  refund  check  from  the  1R,S  in  the 
spring,**'’  the  Bureau  estimates  that  the 
average  value  of  the  benefit  of  over¬ 
withholding  residting  from  the 
extension  of  the  escrow  ])eriod  for  h)w- 
to  moderate-income  households  is  2.(k'i 
percent  of  the  yearly  amount  paid  for 
property  taxes  and  insurance.  The 
analogy  is  not  exact  because  a  tax 
nTund  can  he  useil  for  other  ])ur]K).ses 
whereas  an  escrow  account  is  calibrated 
to  meet  only  the  consumer’s  insurance 
and  ]3ro])erty  tax  obligations.  However, 
the  Bureau  believes  consumers  may 
ex])erience  similar  benefit  from  this 
forced-savings  method  because  they  are 
likely  to  use  any  forced  savings  from  the 
tax  refund  for  the  most  pressing  needs 
first,  and  not  paying  pro])erty  taxes  on 
one’s  dwelling  can  result  in  foreclosure. 
'I'he  Bureau  recognizes  that  any  benefit 
may  not  he  the  same  for  all  consumers 


■*  '11.  Liu,  1’.  Chintiigunta.  Sc  T.  Zhu. 
Ck>mi)lanu:nl(irilios  and  iha  Demand  far  llama 
Ihoadhand  tnlarnal  San'icas.  Miirkutiiif*  .Sc.icuict!. 
2!)(4).  701-720  (2010). 

MichiU!!  A.  Harr  Sc  |an(!  H.  Dokko,  Payiii!’  la 
Sava:  Tax  \\'ilhhalilin<’  and  Asset  Allaacdian  A/naii!’ 
Law-  and  Madarala-Incama  Taxixivars.  Fiiianco  and 
Kccononiics  nisc.us.sion  .Surios.  L'lidiual  Riisccrvu 
Hoard  (200K),  avadahla  at:  http:// 
www.fadaialivsaiva.gav/pnl)s/fads/2()l)d/2ll()t!l  1/ 
2mm  1pap.pdf. 

^•'Id. 


and  that  .some  consumers  may  prefer  to 
manage  their  own  payments. 

Finally,  the  final  rule  may  lead  to  a 
lower  jirohahility  of  default  (on  average) 
resulting  from  the  budgeting  benefits  of 
escrow  accounts.  However,  ba.sed  on 
recent  research,**'*  this  benefit  mav  he 
most  valuable  in  the  first  year  after 
originating  the  mortgage  and  thus  is 
already  provided  by  the  existing  e.scrow 
requirement.  The  Bureau  nevertheless 
believes  that,  although  difficult  to 
(|uantify,  some  further  Ixmefit  of  default 
and  foreclosure  avoidance  extending 
into  the  second  through  fifth  years 
exists  for  at  lea.st  some  consumers. 

At  least  for  some  consumers,  the 
lengthening  of  the  minimum  period 
under  which  an  e.scrow  must  he 
maintained  may  have  certain  costs.  The 
Bureau  believes  these  costs  may  include 
(1)  foregone  interest;  (2)  increased  prices 
resulting  from  creditors  jia.ssing-through 
their  exists;  and  (3)  potentially  less 
access  to  credit. 

Under  some  State  regulations, 
creditors  are  not  reejuired  to  pay  interest 
on  consumers’  funds  held  in  escrow 
accounts.  Therefore,  consumers  may  he 
foregoing  intere.st  ou  such  amounts. 
While,  on  average,  consumers  value  the 
budgeting  device  described  above,  it  is 
likely  that  at  least  some  consumers 
would  rather  invest  their  funds  and 
make  their  tax  and  insurance  pavments 
on  their  own.  The  Bureau,  however, 
believes  that  auv  returns  on  amounts 
that  would  have  been  foregone  under 
the  escrow  requirements  are  likely  to  he 
mode.st. 

The  Bureau  additionally  notes  that 
the  servicing  costs  of  maintaining  an 
e.scrow  account  may  he  passed  on  to 
consumers,  resulting  in  a  greater  overall 
cost  to  consumers  of  effecting  the  proper 
and  timely  payment  of  their  tax  and 
insurance  obligations.  The  magnitude  of 
this  pass-through  should  he  small, 
however,  because  the  marginal  increase 
in  overall  servicing  costs  resulting 
sjiecifically  from  the  escrow 
requirement  is  likely  to  he  minor 
compared  to  those  overall  .servicing 
costs.  Some  creditors  might  mi.stakenly 
allocate  the  fixed  costs  of  escrow 
provisions  (software  changes,  personnel 
training,  and  so  on),  to  each  consumer 
getting  an  e.scrow  account,  even  though 
these  costs  should  not  affect  the 
creditor’s  profit-maximizing  price.  This 
results  in  a  le.ss-profitahle  pricing 


■"’Niithaii  H.  Aii(l(!i'sc)n  and  lano  H.  tlokko. 
Litjnidilv  Pral)lems  and  Larlv  Payment  Defanll 
Amang  Snlpnime  Marigages.  Fiiianct!  and 
Fconninics  Di.scussion  .Soi  ios.  Fndciial  Kijsim  vo 
Hoard  (2011).  availal)i(!  at:  http:// 
www.fedeiahvserve.gav/pnl)s/feds/2t)l  1/201 109/ 
201 109pap.pdf. 


.scheme,  hurting  both  the  creditor  and 
the  consumers,**^ 

Finally,  it  is  jiossihle  that  some 
creditors  might  consider  the  additional 
four  years  for  which  escrow  accounts 
mu.st  he  maintained  a  sufficiently  high 
burden  to  exit  the  market  for  higher- 
priced  mortgage  loans  altogether. 
However,  given  that  these  creditors 
already  jirovide  escrows  for  the  first 
y(!ar  of  a  higher-priced  mortgage  loan, 
the  Bureau  believes  it  is  unlikely  that  a 
significant  nuinher  of  creditors  will  exit 
the  market  for  this  reason  and  that,  even 
if  a  creditor  exits  the  market,  consumers 
generally  should  he  able  to  find  other 
creditors.  The  Bureau  believes  that, 
overall,  the  final  rule  will  not  materiallv 
reduce  consumers’  access  to  consumer 
financial  products  or  .services. 

2.  Potential  Costs  and  Benefits  to 
Consumers  of  Exempt  Creditors 

For  consumers  who  get  a  higher- 
priced  mortgage  loan  from  an  exempt 
creditor,  the  final  rule  will  result  in  no 
e.scrow  account  being  recjuired,  as 
opposed  to  the  creditor  being  reijuired 
to  e.scrow  for  a  year.  The  Bureau 
estimates  that  the.se  creditors  originated 
.'i().4(i8  first-lien  higher-priced  mortgage 
loans  in  2011.  I’he  Bureau 
acknowledges  that  it  is  likelv  some  of 
these  transactions  were  not  eligible  for 
the  exemption,  because  they  were 
subject  to  a  forward  commitment  to  he 
sold.  To  further  its  analysis,  however, 
the  Bureau  con.servativelv  as.sumes  that 
none  of  the  transactions  were  subject  to 
a  forward  commitment.**'* 

The  Bureau  believes  these  consumers 
may  heiiefit  from  less  restricted  access 
to  credit;  lower  prices  resulting  from 
creditors  not  passing  through  the  co.st  of 
escrowing  to  the  consumers;  and  the 
ability  to  invest  their  money  and  earn  a 
return.  As  noted  earlier,  a  small 
mortgage  originator  operating 
predominantly  in  rural  or  underserved 
areas  may  he  better  able  to  compete  with 
incumhent  originators  who  e.scrow 
because  it  will  not  have  to  incur  the 


•^Niilii)  .'Vi-Naijiir.  .Saiulodp  Haii^a.  Jv  David 
Husaiiki).  Market  farees  meet  liehaviand  biases:  cast 
misallacalian  and  irraliamd  pricing.  RAND  lounia) 
otlicoiiomics.  :HI(1).  214-2;17  (2()()i{).  avaiia)))(!  at: 
http:/ /WWW. kellagg.narlhweslern.edn/facidly/ 
hidiga/him/sunkcasl.pdf. 

■"‘Widio  sinat)  cradilors  opiaatin^  pnHloininanttv 
in  rural  or  imdorsorvod  aroas  original!!  .soini!  Iiiglii!!- 
pricod  inortgagi!  loans  suhjoct  to  a  forward 
coniinilniont.  Hasod  on  HMDA  201 1  llio  Huroau 
Holiovos  that  Iho  inagnitudo  of  those  transactions  is 
small,  rolativo  to  Iho  overall  highor-|)ric(!d  mortgage 
loan  market.  Mortioviir.  if  the  transaction  is  subject 
to  a  forward  commitment,  then  the  creditor  is  likely 
to  pass-through  the  escrow  cost  to  the  (eventual) 
buyer,  and  thus  the  creditor's  cost  is  not  going  to 
he  afflicted  significanllv.  On  the  other  hand,  for 
consumer  benefits  this  is  an  unamhiguouslv 
con.servalive  nssum|)tion.  see  below. 
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costs  of  establishing  and  maintaining  an 
(!Scro\v  account.  This  may  jirovide  an 
extra  incentive  for  small  originators  to 
enter  the  market,  creating  greater  access 
to  credit  for  consumers  living  in  rural 
and  imderserved  areas.  The  Hnreau  does 
not  have  the  data  to  he  able  to  estimate 
the  magnitude  of  this  effect. 

Additionally,  the  price  for  such 
consumers  may  he  nuluced  as  mortgagi; 
jiroviders  would  not  jiass  the  costs  of 
|)roviding  estaows  to  consumers.  The 
magnitude  of  this  jias.s-through  should 
he  small,  hecau.se  firms  should 
o|)timally  pass  through  only  the 
increase  in  marginal  costs  that  tend  to 
he  small  for  escrow  provision,  as 
opposed  to  the  fixed  (overhead)  costs. 
However,  some  creditors  might 
mistakenly  sjnead  the  ox’erhead  costs  of 
escrow  provision  ov(M'  all  consumers, 
resulting  in  higher  jirices  to  such 
consumers,  lower  mortgage  transaction 
volume  for  the  creditor,  and  lower 
creditor  profit  overall. 

Another  benefit  for  consumers  mav  he 
the  ability  to  invest  tlnnr  money  and 
(^arn  a  return  on  amounts  that  might, 
depending  on  State  regulations,  he 
forgone  under  an  escrow.  While,  as 
di.scussiul  ahovi!,  on  average,  consumers 
value  the  budgeting  device  that  the 
e.scrow  provides,  it  is  likely  that  at  least 
some  consumers  would  rather  have 
flexibility  with  regard  to  payment  terms. 
The  Bureau  Ixilieves  that  any  returns  on 
amounts  that  would  have  been  foregone 
under  the  escrow  reqninnnents  are 
likely  to  he  modest.  The  exemption 
allows  certain  creditors  not  to  escrow 
for  the  first  ycuir  after  mortgage 
origination,  thus  the  magnitude  of  this 
benefit  is  even  smaller  hecau.se  the 
creditors  would  have  cancelled  the 
escrow  right  after  one  year  otherwi.se. 

For  some  consumers,  providing  an 
exemption  for  crinlitors  ojierating  in 
rural  or  under.served  communities 
would  create  certain  costs.  These  exists 
include;  Tlui  inconvenience  of  paying 
.several  hills  instead  of  one;  the  lack  of 
a  budgeting  devi(;e  to  enable  (;onsumers 
not  to  incur  a  major  expense  later;  a 
higher  probability  of  foreclosure;  and 
the  jjo.ssihility  of  undere.stimating  the 
overall  cost  of  maintaining  their 
residence. 

Be(;ause  the  consumer  must  pav  not 
only  a  mortgage  hill,  hut  also  an 
insurance  hill  and,  ])otentiallv,  several 
tax  hills,  there  is  a  higher  jirohahility 
that  the  consumer  may  forget  or  neglect 
to  pay  one  or  more  of  the  hills. 
Moreover,  theix!  may  he  higher 
transaction  costs  for  the  consumer  who 
no  longer  has  a  single  organization  to 
consult  regarding  payments,  hut  rather 
must  deal  with  .several  organizations  as 
jiayment  questions  ari.se.  The  value  of 


this  (;ost  will  vary  across  consumers, 
and  there  is  no  current  research  to 
e.stimate  it.  An  ajijiroximation  is  a 
ixxxrnt  estimate  of  around  .S2()  per  month 
per  consumer,  depending  on  the 
hou.sehold’s  income,  coming  from  the 
value  of  |)aying  the  same  hill  for  jihone, 
cable  television,  and  Internet  .services  as 
described  in  the  Bundle  .Study,  noted 
above. 

Additionally,  without  a  budgeting 
device,  consumers  will  need  to  self- 
manage  the  jiayment  of  intermittent 
large  hills.  As  described  above,  recent 
nisearch  sugge.sts  that  many  consumers 
value  the  over-withholding  of  jiersonal 
income  taxes  through  periodic  payroll 
deductions  and  receiving  a  check  from 
the  IRS  in  the  spring  desjiite  foregoing 
the  interest  on  the  overpaid  taxes 
throughout  the  jirevious  year.  A 
mortgagi!  escrow  works  in  a  similar 
fashion;  consumers  pay  the  .same  fixed 
amount,  sometimes  interest-free, 
throughout  the  year,  without  having  to 
])ay  a  large  lump-sum  payment  in  the 
end.  Based  on  tlie  recent  re.search  of  the 
value  of  receiving  a  refund  (;heck  from 
the  IRS  in  the  s]ning,  the  Bureau 
e.stimates  the  average  value  of  having  an 
e.scrow  for  low  to  moderate  income 
hon.seholds  to  he  2.8.')  ])erc(!nt  of  the 
yearly  amount  paid  for  projiertv  taxes 
and  insurance.  The  co.st  will  not  he  the 
same  for  all  (;on.sumer.s  as  some 
consumers  could  find  cost  .savings  in 
managing  jiavments  on  their  own. 

However,  for  tho.se  consumers  who  do 
struggle  with  jiayments,  then;  is  a  higher 
jirohahility  of  foreclosure  (on  average) 
resulting  from  the  lack  of  a  budgeting 
device.  Based  on  the  recent  re.search. 
consumers  not  having  an  e.s(;row 
account  in  the  first  year  after  mortgage 
originations  will  result  in  ().3.'5  percent 
more  foreclosures  pisr  year  for  the  first- 
lien  higher-priced  mortgage  loans. 
Having  an  e.sc.row  account  for  the  first 
year  of  the  mortgage  ohligation’s  term 
appears  to  he  jiarticularly  imjiortant  for 
consumer  jirotection  considerations 
because  often  the  consumer  has 
dejileted  savings  as  a  part  of  the 
mortgage  origination  pro(;e.s.s  and  may 
not  have  prepared  adequately  for  the 
upcoming  semi-annual  or  annual 
pro]ierty  tax  and  home  insuranix!  hills. 
Botli  ofthe.se  effects,  and  thus  the 
benefits  of  having  (or  the  costs  of  not 
having)  an  escrow  account,  apjiear  to 
dimini.sh  after  the  fir.st  year.  As  noted 
above,  .some  consumers  might  he 
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Board  (I'll!  1).  availahio  at:  hU}):!/ 
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uniiwart!  of  the  amount  of  the  pixqiertv 
tax  and  home  in.suram;e  that  they  will 
hav(!  to  ])ay  every  year.  Having  an 
e.scrow  illustrates  to  consumers  exactly 
how  muc.h  they  have  to  ])iiy  per  month 
for  the  mortgage,  property  tax,  and 
home  insurance.  If  consumers 
underestimate  tlu;  cost  of  the  jiroperly 
tiix  tmd  the  home  insuranc.e,  then  some 
consumers  will  buy  a  hou.st;  that  they 
cannot  afford,  or  buy  a  more  expensive 
house  than  they  would  ideally  want. 

The  Bureau  does  not  have  the  data  to 
estimate  the  magnitude  of  this  i;ost. 

3.  Potential  Costs  and  Benefits  for  Non- 
Exemjit  (^editors 

For  the  non-exenqit  creditors,  the 
main  effect  of  the  final  rule  is  that 
creditors  need  to  proviih;  an  e.scrow 
ai;count  for  four  additional  years;  for 
five  years  in.stead  offer  one  year.  The 
Bureau  does  not  have;  the  data  on  how 
many  creditors  do  not  already  jirovide 
escrow  accounts  np  to  the  fifth  year 
after  a  mortgage  origination.  The  Bureau 
estimates  that  there  are  7,434  non- 
exeinjit  creditors  who  originated  any 
first-lien  higher-jiriced  mortgage  loans 
in  2011."’"  A  median  creditor  in  this 
grou])  originated  six  fir.st-lien  higher- 
])ri(;ed  mortgage  loans  in  2011."’'  The 
Bureau  notes  that  some  creditors  who 
might  otherwise  (]ualify  for  the  Bureau’s 
exemption  may  decide  to  continue  to 
jn  ovide  escrows  for  fir.st-lien  higher- 
pri(;ed  mortgage  loans.  The  Bureau 
cannot  estimate  the  number  of  these 
(;reditor.s.  and  con.servatively  estimates 
this  numlxM'  to  he  insignificant.  The 
henefits  and  costs  descrilxxl  in  this  jiart 
of  the  analysis  would  also  apjily  to  these 
creditors. 

The  two  main  henefits  for  this  group 
of  creditors  are;  Assurance  that 
(;on.sumei'.s  have  met  their  obligations; 
and  the  potential  for  interest  earnings  in 
the  escrow  account  subject  to  .State 
regulations.  If  consumers  are  late  on 
their  jiroperty  taxes,  the  government 
often  has  the  first  claim  on  the  dwelling 
that  secures  the  transaction  in  case  of 
consumer  default.  If  consumers  do  not 
])ay  their  home  insurance  ]n'emium,s. 
then  the  creditor  might  end  up  with 
nothing  if  something  hapjiens  to  the 
dwelling  that  .secures  the  transaction. 
Becau.se  of  this  potential,  many 
(;reditor.s  currently  vcirify  wlndher  or  not 
the  consumer  nuule  the  recjuisite 


'’"Out  ()l  lliDSK.  Iliou!  iii'i!  ;5.2a,')l)imks.  .SCia  llii'iris. 
l.;572  ciodil  unions,  and  2,2(i.'j  non-dupositorv 
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A  nuulian  l)ank  or  tlu  ilt  originatud  7  first  lion 
higlior-in'iciid  mortgagu  loans,  a  inudian  credit 
union  originatcfl  .'5  lirst  lion  highor-|)ricod  mortgago 
loans,  and  a  inodian  non-do])ositorv  institution 
originatud  i:5  lirst  lion  liiglior-iiricod  mortgago 
loans. 
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insurance  preiniinns  and  tax  payments 
every  year  evcm  wliere  the  consumer  did 
not  s(;t  up  an  escrow  account.  The  final 
rule  will  allow  cr(;ditors  to  forego  this 
verification  process  as  the  fumls  would 
lx;  escrowed. 

Morciover,  the  creditor  may  he  able  to 
gain  returns  on  the  money  that  the 
consumers  ke(!])  iu  their  escrow 
account.  Depending  on  the  State,  the 
creditor  might  not  he  recpiired  to  pay 
interest  on  the  money  in  the  escrow 
account.  The  amount  that  the  consumer 
is  recpiired  to  have  in  the  consumer’s 
escrow  account  is  generally  limited  to 
two  months’  worth  of  jjrojierty  taxes 
and  home  insurance.  However,  some 
States  recpiire  a  fixed  interest  rate  to  he 
paid  on  escrow  accounts,  resulting  in  an 
additional  cost  to  the  creditors.  This 
cost  is  higher  if  the  recpiired  interest  rate 
is  not  updated  frecjuently  and  cairrent 
interest  rates  are  low  c:ompared  to  the 
rate  set  hy  the  State. 

There  are  .startuj)  and  ojierational 
exists  of  providing  escaow  acxaiunts. 
r.reclitors  are  already  rec]uirecl  to 
provide  the  escaow  accaiunt  for  a  year, 
and  thus  the  Bureau  believes  that  there 
are  few  startu])  exists  implicxited  by  the 
final  rule  or  that  any  startup  cxi.sts  are 
relatively  minor  given  that  the.se 
caeditors  jiroliahly  have  already  set  up  a 
.sy.stem  cxipahle  of  escaciwing  in  response 
to  the  c:urrent  regulation.  There  are. 
however,  operating  exists  implicxited  in 
maintaining  an  escaow  acxxiunt  for  an 
additional  four  years.  The.se  exists  vary 
widely  with  the  size  of  the  institution 
and  the  Icicxil  juri.sctic:ticins  served.  For 
the  bigger  creditors,  with  up-to-date 
information  technology  .systems,  the 
Bureau  believes  the  exist  of  maintaining 
escaxiws  for  four  additional  years  is 
negligible,  and  that  many  of  these 
caeditors  may  already  do  so.  For  a  small 
c:reclitcir,  that  does  not  invest  as  muc:h  in 
tec;hnology,  and  .serves  a  jurisdiction 
that  does  not  jirocxiss  taxes 
automaticxdly,  the  exist  of  providing  the 
escaow  acxxiunt  cxiiild  he  larger. 
However,  the  Bureau  believes  that 
escaow  acx:ount.s  liecxime  cxist-effective 
cincx!  cijierations  reac.h  a  cxirtain  scxile. 
and  thus  even  this  cpierating  exist  is 
relatively  minor.  The  Board’s 
cxilculation  and  the  Bureau’s  sulisecpient 
adjustments  to  the  minimal  jicirtfolio 
size  necxissary  to  escaciw  ensure  that  the 
non-exempt  caeditors  with  over  .‘iOO 
originations  per  year  cxin  achieve  the 
scxile  necxissary  for  exist -efficient  escrow 
prcivisicm.  Additionally,  the  caeditors 
exm  ciutsciurc.e  escaciwing  to  servicing 


I5ur(!iiu  i.s  awiins  llial  .soma  jiirisflictioiis 
still  procciss  laxas  hy  hand  and/or  im))os(!  Iiuis  on 
llu!  craditors  .saakiiif*  atx:(!ss  to  tha  tax  information, 
.sif^nificantlv  adding  to  tha  hurdan  ofastahlishing 
asarow  accounts  in  thasa  jurisdictions. 


firms  and  jiass  through  at  least  some  of 
these  cxi.sts  to  the  cxinsumer. 

4.  Potential  Cxi.sts  and  Benefits  for 
Exempt  (aeditors 

For  the  exem]it  creditors,  the  main 
effect  of  the  final  rule  i.s  that  the  creditor 
does  not  need  to  prcivide  an  escrow 
acxxiunt  at  all  for  the  first  year  after 
mortgage  origination.  The  Bureau 
e.stimates  that  there  are  2,(il2  exemjit 
creditors  who  originated  any  first-lien 
higher-jiricxid  mortgage  loans  in  201 1.’’-' 

A  median  creditor  in  this  group 
originated  13  first-lien  higher-pricxid 
mortgage  loans  in  2011.  A  median  hank 
or  thrift  originated  13,  a  median  credit 
union  originated  10,  and  a  median  ncin- 
cle]ici.sitciry  institution  originated  0 
mortgage  ohligations.'’'^ 

The  main  henefit  for  this  grciu]i  of 
c;reclitcirs  i.s  in  eliminating  or  greatly 
reducing  the  acxiounting  and 
cximpliancxi  costs  of  jirovicling  the 
escrow  acxxiunts.  It  is  not  clear  whether 
this  .saving  i.s  significxmt,  resulting  from 
the  fac;t  that  the.se  creditors  alreadv 
provide  escnciws  for  the  first  year,  and 
thus  have  already  undertaken  the  effort 
to  set  U]i  a  system  cxipahle  of  e.scrciwing. 
The  exemption  from  the  final  rule  i.s 
likely  to  lead  to  le.ss  emplovee  time 
being  devoted  to  comjilying  with  the 
regulation;  however,  the  Bureau 
believes  that  henefit  i.s  likelv  to  he 
negligible  resulting  from  the  numher  of 
first-lien  higher-iiricxHl  mortgage  loans 
originated  at  a  median  institution. 

Becxiuse  the  creditors  in  this  group 
who  currently  extend  higher-pricx;cl 
mortgage  loans  have  already  exjiended 
the  start-up  co.sts  of  providing  e.scTows, 
many  of  these  creditors  might  he  willing 
to  c;ontinue  providing  escrows  to  their 
consumers  if  the  ongoing  costs  of 
providing  escrows  are  low.  For  these 
creditors  the  exists  and  benefits  are  akin 
to  those  desc'.rihed  above  for  the  non¬ 
exempt  c:reclitor.s,  with  the  stijnilation 
that  the  benefits  of  |)roviding  escrows 
for  five  years  c;learly  outweigh  the  costs. 

However,  there  are  several  c;ost.s 
a.ssocdated  with  thisgrouj)  of  creditors, 
including:  The  uncertaintv  over  whether 
a  cxinsumer  has  met  his  oliligations,  a 
higher  prohahility  of  fcirec;! ci.su re,  and 
foregoing  the  adclitional  funds  that 
e.sc;rciw.s  may  jirovide.  Becxiuse  caxiditors 
that  do  not  provide  e.sc:rciw  acxxiunts  are 
not  cxirtain  whether  cxinsumers  have 
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paid  their  jiroperty  taxes  and  home 
insurance,  they  cxirrv  a  cxinsiderahle 
amount  of  risk.  As  noted  previouslv,  if 
cxinsumers  are  late  on  their  prcijiertv 
taxes,  the  government  often  has  the  first 
c;laim  on  the  dwelling  that  secures  the 
transaction  in  cxise  of  cxinsumer  default. 

If  cxiusumers  do  not  pay  their  home 
insurance  |iremium.s.  then  the  creditor 
might  end  uji  with  nothing  if  .something 
happens  to  the  dwelling  that  .secaires  the 
transaction. 

Moreover,  all  ekse  heing  ecpiul,  these 
c:onsumers  have  a  higher  jirohahilitv  of 
defaulting.  Cxinsumers,  on  average, 
value  a  hudgeting  devicxi  to  enable 
cxinsumers  not  to  incxir  a  major  expen.se 
later.  As  noted  above,  rec.ent  research 
suggests  that  many  consumers  value  the 
over-withholding  of  per.sonal  incxime 
taxes  through  periodic  payroll 
deductions  and  recxiiving  a  check  from 
the  IRS  in  the  spring  despite  foregoing 
the  interest  on  the  overpaid  taxes 
throughout  the  previous  year.  A 
mortgage  escrow  works  in  a  similar 
fashion;  c:cin.sumer.s  pay  the  same  fixed 
amount,  sometimes  interest-free, 
throughout  the  year,  without  having  to 
pay  a  large  lump-sum  jiayment  in  tlie 
end.  As  previouslv  noted.  researc:h 
suggests  that  consumers  not  having  an 
escrow  in  the  first  year  after  mortgage 
originations  will  residt  in  ().3.'i  perexmt 
more  fcirec;lci.sure.s  per  year  for  first-lien 
higher-]iric:ecl  mortgage  loans. 

Finally,  creditors  who  do  not  esc:rciw 
forego  the  ci}ipcirtunity  to  invest  the 
money  in  the  c:cinsumer.s’  escirow 
acc:ciunts.  Depending  on  the  State,  the 
creditor  might  not  have  to  jiav  intere.st 
on  the  money  in  the  escrow  ac;count. 

The  excess  amount  that  the  c:cinsumer  i.s 
reejuired  to  have  in  the  c:onsumer’.s 
escrow  acc;ount  is  generally  limited  to 
two  months’  worth  of  propertv  taxes 
and  home  insurance.  However,  some 
States  reciuire  a  fixed  intere.st  rate  to  he 
paid  on  escrow  acx:ciunts.  Law's  setting 
rates  may  not  he  updated  frecjuentlv 
enough,  resulting  in  an  additional  cost 
to  creditors,  especially  w'hen  the  intere.st 
rates  are  exceptionally  Icnv.'*"’ 

C.  Impact  of  the  Final  Hale  on 
Depositoiv  Institutions  and  Credit 
Unions  With  SIO  Billion  or  Less  in  Total 
Assets,  as  Described  in  Section  1026 

The  cli.sc:u.s.sicin  below  cle.sc:rilie.s 
c;ertain  c.cinsecjuences  of  the  final  rule 
hascicl  on  the  partic:ular  c:haracteristic:s  of 
the  cxeclitor.  First,  the  Bureau  analyzcis 
the  impac.t  of  the  final  rule  on  crculitors 
with  SlO  billion  or  lc;.ss  in  total  a.ssets. 


'■■■Till!  liiirciaii  iu:kn()\vlt!{lf>i!.s  that  this  craditor 
cost  is  atso  a  consuiiuir  hciudit.  llowavor.  as 
(lasci  ihod  ahovee  tha  Biiraau  haliavos  tha  hanalit  par 
consiiinar  is  tairlv  luodast. 
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which  are  subject  to  the  Bureau’s 
escrow  re(|iureiuents.  Then,  the  Bureau 
outlines  the  impact  ol  the  final  rule  on 
creditors  with  .SIO  billion  or  le.ss  in  total 
assets,  which  an;  exempt  from  the 
Bureau’s  escrow  retpiirements.  For  both 
of  these  groups  the  benefits,  the  costs, 
and  the  median  origination  counts  are 
identical  to  the  discussion  above. 

For  the  non-exempt  creditors,  the 
main  effect  of  the  final  rule  is  that  the 
creditor  needs  to  provide  an  escrow 
account  for  four  additional  y(xir.s:  For 
five  years  inst(;ad  of  for  one  year.  The 
Bureau  estimates  that  there  are  5.087 
non-exempt  creditors  with  SlO  billion 
or  less  in  total  assets,  who  originated 
any  finst-lien  higher-priced  mortgage 
loans  in  201 1.'’’'*  These  creditors 
originated  01.142  first-lien  higher-price 
mortgage  loans  in  2011.  The  Bureau 
additionally  notes  that  some  creditors 
who  might  otherwise  (jualifv  for  the 
Bureau’s  exemption  mav  decide  to 
continue  to  ju'ovide  escrows  for  first- 
lien  higher-])riced  mortgage  loans.  The 
Bureau  cannot  estimate  the  number  of 
these  creditors,  and  conservatively 
estimates  this  numher  to  he 
insignificant.  The  benefits  and  costs 
described  in  this  ])art  of  the  analysis 
would  also  apply  to  the.se  creditors.  The 
impact  de.scrihed  Ixdow  would  also 
apply  to  these  creditors. 

For  cnulitors  that  (pialifv  for  the  new 
exemption  for  creditors  that  operate 
predominantly  in  rural  or  underserved 
ar(!as.  the  regulation  will  allow  th(!m. 
post -effective  date,  to  avoid  having  to 
comply  with  both  the  existing 
nupiirement  to  establish  escrow 
accounts  for  covered  higher-))riced 
mortgage  loans  for  at  least  one  year  and 
the  new  general  recjuirement  to  establish 
accounts  for  at  least  five  years  for  new 
consumer  transactions  if  the  creditors 
determine  that  it  is  in  their  best  interest 
to  do  so.  A  creditor  in  this  group  could 
voluntarily  recpiire  an  escrow  account 
for  five  years  if  th(!y  choose  to,  and  thus 
this  rule  does  not  impose  any  significant 
costs  on  this  groii])  of  creditors.  The.se 
creditors  originated  50,488  first-lien 
higher-j)riced  mortgage  loans  in  2011. 

n.  Impact  of  the  Final  Hale  on 
(ionsinncrs  in  Hnral  Areas 

The  Bureau  expects  that  for  the 
consumers  in  rural  areas,  the  co.sts  and 
benefits  are  largely  the  same  as  for  the 
consumers  in  the  not  nece.ssarilv  rural 
areas  described  above.  The  single 
biggest  difference  is  the  availability  of 
credit:  rural  consumers  have 
significantly  fewer  ojjtions  for  getting  a 
higher-j)riced  mortgage  loan.  Fven  for 

■'■ThoM!  includi!  .'1.170  liiinks.  .S4H  llirifts.  and 
l.aOO  erndit  unions. 


the  densest  counties  included  in  the 
rural  definition  (l!!(]  code  8  counties 
with  micropolitans),  the  median  county 
has  only  10  creditors  making  higher- 
jiriced  mortgage  loans,  as  o])po.sed  to  It) 
for  the  least  den.se  DKl  code  not 
included  in  the  rural  definition  (I)IC  5). 
(liven  the  scojie  of  the  rural  and 
underserved  exemption,  the  Bureau 
believes  that  any  rural  consumer  can. 
hut  need  not,  get  a  mortgage  transaction 
from  an  exempt  creditor  as  opposed  to 
getting  a  mortgage  tran.saction  from  a 
non-exempt  creditor,  and  that  there  will 
he  sufficiently  many  creditors  left  in  any 
given  market  to  ensure  a  proper 
competitive  process.  As  a  result  of  the 
final  rule,  the  Bureau  believes  that 
consumers  in  rural  areas  may  benefit 
from  greater  access  to  creilit,  because 
there  may  lx;  more  comjxdition  between 
incumbent  originators  who  escrow  and 
smaller  mortgage  originators  who  may 
benefit  from  the  Bureau’s  exemption 
rcHjuirement.  Some  consumers  might 
prefer  to  get  a  mortgage  with  an  escrow, 
for  all  the  benefits  described  above. 
However,  the  Bunxui  conservatively 
estimates  that  all  rural  consumers  will 
choose  to  get  their  mortgages  from  an 
exem])t  creditor  and  that  none  of  these 
consumers’  tran.sactions  will  he  subject 
to  forward  commitment. 

l''or  the.se  consumers,  the  final  rul(! 
will  r(!sult  in  no  escrow  account  being 
r(!(|uired,  as  oppo.sed  to  the  creditor 
being  recjuinxl  to  escrow  for  a  vear.  'I'he 
Bureau  estimates  that  there  were  50.488 
fir.st-li(!n  higher-priced  mortgage  loans 
originated  in  rural  areas  in  2011. 

The  Bureau  believes  the.se  consumers 
may  benefit  from  less  re.stricted  access 
to  credit:  lower  j)rices  resulting  from 
creditors  not  passing  through  the  cost  of 
escrowing  to  the  consumers:  and  the 
ability  to  invest  their  money  and  earn  a 
return.  Because  a  .small  mortgage 
originator  oijerating  pnxlominantly  in 
rural  or  underservcxl  areas  will  not  have 
to  incur  the  costs  of  estahli.shing  and 
maintaining  escrow  accounts  for  higher- 
priced  mortgage  loans,  it  may  he  willing 
to  kee])  making  such  tran.sactions  where 
it  is  not  willing  to  do  .so  under  the 
current  regulation.  This  may  provide 
stronger  incentives  for  small  originators 
to  continue  making  higluir-priced 
mortgage  loans  (or  to  resume  doing  so 
wheni  they  have  previonslv  decided  to 
stoj)),  creating  greater  acce.ss  to  credit 
for  con.sumers  living  in  rural  and 
underserved  areas.  The  Bureau  does  not 
have  the  data  to  he  able  to  estimate  the 
magnitude  of  this  effect. 

F.  Consideration  of  Alternatives 

To  implement  the  .statutory  changes 
the  Bureau  considered  different 
definitions  of  rural  and  the  size 


exemption,  both  for  the  as.scjt  size  and 
for  the  numh(!r  of  originations.  As 
described  above,  the  (hifinition  of  rural 
proposed  in  the  Board’s  2011  Escrows 
I’roposal  included  counties  with 
USDA’s  urban  influence  codes  of  7,  10, 

1 1 .  and  1 2.  Taking  into  account  the 
comments  received  on  the  pro])osal,  the 
Bureau  believed  this  definition  was  too 
narrow  to  ca])ture  fully  (Congress’s 
ajiparent  concern  regarding  access  to 
credit. 

In  finalizing  the  rule  the  Bureau 
considered  using  an  alternative 
definition  of  rural  that  would  have  u.sed 
the  same  definition  as  provided  under 
lI.SDA’s  section  502  Rural  Housing 
program.  Under  the  IJSDA  section  502 
Rural  Housing  definition  of  “rural”. 
api)roximately  87  ])ercent  of  the  II.S. 
]X)pulation  lives  in  an  area  considered 
to  he  rural,  compared  to  ajjproximately 
10  percent  according  to  the  definition 
used  in  the  final  rule,  which  defines 
rural  as  counties  with  UlCs  4,  8,  7,  8,  0, 
10.  11,  and  12.  The  Bureau  considered 
the  trade-off  of  exempting  more 
creditors  and  thus  potentially  mitigating 
consumer  access  to  credit  issues  versus 
exempting  fewer  creditors  and 
])roviding  more  consuimM’s  with  the 
consumer  protections  re])re.sented  by 
escrow  accounts.  The  Bureau’s  analysis 
of  the  2011  HMHA  data  showed  that, 
even  with  the  definition  of  rural  in  the 
final  rule  that  includes  counties  with 
codes  of  4,  8,  7,  8.  9,  10.  11,  and  12,  a 
median  county  in  the  least  dense  county 
code  that  is  not  exempt  (code  5)  had  18 
creditors  that  extended  any  higher- 
priced  mortgage  loans  in  2011.  In  light 
of  these  data,  the  Bureau  hidieves  that, 
even  if  some  of  the.se  creditors  exit  the 
higher-])riced  mortgage  loan  market  for 
lack  of  an  exemption,  there  will  still  lx; 
enough  competition  in  those  counties, 
and  therefore  the  risk  of  ]X)tential  acce.ss 
to  cretlit  issues  for  consumers  in  these 
areas  is  mitigated.  Con.se(|uently.  the 
Bureau  believes  that  expanding  the 
definition  of  rural  in  the  final  rule  to  the 
IISDA  section  502  Rural  Housing 
definition  would  have  allowed  creditors 
to  originate  mortgage  obligations 
without  the  escrow  protections 
mandatcxl  bv  the  (iongre.ss,  while  access 
to  credit  would  not  be  significantly 
improved.  In  light  of  these 
considerations,  the  Bureau  believes  the 
final  rule  reflects  the  Bureau’s  judgment 
based  uix)n  all  of  the  eviilence  it  has 
obtained  regarding  the  areas  inchuhxl, 
such  as  the  urban  influence,  density  of 
the  ])opulation,  and  the  number  of 
higher-jjriced  mortgage  loan  creditors  in 
the  county,  in  how  i)est  to  effectuate  the 
])ur])oses  of  the  law  (Congress  enacted. 

In  addition,  the  Bureau  c:on.sidered 
alternative  origination  thresholds.  The 
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Board’s  projiosal  extended  the 
exemption  to  creditors  that,  togetlier 
with  their  affiliates,  originate  and  retain 
servicing  rights  to  100  or  fewer  first-lien 
mortgage  obligations  in  either  of  the 
preceding  two  years.  As  discussed  more 
hilly  above,  the  Board  noted  its  belief 
from  the  available  information  that  the 
economies  of  .scale  necessary  to  e.scrow 
cost-effectively,  or  else  to  satisfy  the 
escrow  requirement  by  outsourcing  to  a 
snh-servicer,  generally  lixisl  when  a 
mortgage  servicer  has  a  portfolio  of  at 
least  500  mortgage  obligations. 
Gonsequently,  the  Board  proposed 
setting  the  cut-off  at  100  or  fewer  first- 
lien  mortgage  obligations  originated  and 
for  which  servicing  rights  are  retained, 
assuming  an  average  of  five  years  until 
an  institution’s  mortgage  obligations  are 
|)aid  off.  After  reviewing  the  comments 
submitted  by  many  creditors  in  rural 
areas  regarding  the  adverse  conditions 
they  face,  such  as  idiosyncratic 
acc;ounting  systems  (including 
calculations  by  hand)  employed  by 
some  of  the  juri.sdictions,  the  Bureau 
believes  that  many  such  creditors  may 
need  a  larger  number  of  mortgage 
obligations  in  portfolio  to  he  able  to 
jnovide  escrow  accounts  cost- 
effectively.  The  Bureau  has  expanded 
the  exemjition  to  include  creditors  that, 
together  with  their  affiliates,  originate 
500  or  fewer  first-lien  covered 
transactions.  The  Bureau  believes  that 
defining  the  limit  in  terms  of  originated 
transactions,  as  ojipo.sed  to  transactions 
originated  and  .serviced,  facilitates 
compliance  by  not  reiiuiring  institutions 
to  track  multiple  metrics  for  jnirjioses  of 
this  final  rule  and  the  2013  ATR  Final 
Rule  and  to  promote  consistent 
ajiplication  of  the  two  exemptions. 
However,  this  change  by  itself  would 
have  severely  restricted  the  scope  of  the 
exemjdion,  as  there  are  more  creditors 
that  originate  and  service  100  or  fewer 
transactions  than  there  are  creditors  that 
simply  originate  100  or  fewer.’’^  Based 
on  2011  HMDA  data,  setting  the  annual 
originations  limit  at  500  ensures  that 
89.5%  of  the  creditors  that  originated 
and  serviced  100  transactions  are  also 
under  the  500  fir.st-lien  origination 
limit. 

Because  of  the  changes  in  the 
originations  limit,  the  Bureau 
considered  whether  an  a.sset-size  limit 
would  he  aj)j)ropriate,  to  jirevent  larger 
creditors  with  sophisticated  information 
technology  sy.stems  and  the  capacity  to 
escrow  from  taking  unintended 
advantage  of  the  exemption.  As  noted 
above,  in  the  Board’s  2011  Escrows 


'’^('.oiisidor.  for  (!xam|)lo.  a  cnaiilor  tliat  ori”inat(!s 
aoo  in()rl”a<>(!  (ililigalioiis.  lint  .sorvicos  only  KO  of 
thorn . 


Bro])o.sal.  no  asset -size  limit  was 
j)roj)osed,  although  the  Board  solicited 
comment  on  whether  such  a  limit  was 
a])])roin  iate.  The  Bureau  initially 
considered  a  .$1  billion  asset-size  limit, 
believing  organizations  of  at  least  that 
size  had  the  capacity  to  imjilement  the 
e.scrow  requirements.  However,  in 
iiccordance  with  its  goal  to  harmonize 
the  final  rule  as  much  as  practicable 
with  the  2013  ATR  Final  Rule, 
discussed  above,  the  Bureau  has 
adopted  a  .$2  billion  asset -size  limit. 
Based  on  a  review  of  HMDA  data,  the 
Bureau  believes  that  there  is  an 
insignificant  number  of  creditors  that 
operate  jiredom inant ly  in  rural  or 
underserved  areas,  have  fewer  than  500 
fir.st-lien  originations,  and  have  between 
Si  and  $2  billion  in  as.sets. 

Con.sequently,  the  Bureau  believes  that 
harmonizing  the  approaches  between 
the  two  final  rides  will  simplify 
compliance  and  reduce  associated 
com|)liance  co.sts,  while  having  a 
negligible  impact  on  the  scope  of  the 
exenqitions. 

VIII.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  reiiuires  an  agency  to  conduct 
an  initial  regulatory  flexibility  analysis 
(IRFA)  and  a  final  regnlatorv  flexihilitv 
analysis  (FRFA)  of  any  rule  subject  to 
notice-and-comment  rulemaking 
recpurements,  unle.ss  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  imjiact  on  a  substantial 
number  of  small  entities.’’”  The  Bureau 
also  is  subject  to  certain  additional 
procedures  under  the  Rr’A  involving  the 
convening  of  a  panel  to  consult  with 
small  husine.ss  representatives  prior  to 
proposing  a  ride  for  which  an  IRFA  is 
required.’’''  An  entity  is  considered 
“small”  if  it  has  .Si  75  million  or  less  in 
a.ssets  for  the  hanks,  and  .$7  million  or 
less  in  revenue  for  non-hank  mortgage 
creditors,  mortgage  brokers,  and 
mortgage  servicers.””  In  the  Board’s 
2011  E.scrows  Bropo.sal,  the  Board 


for  |nirpc).s(!s  of  a,ss(!ssin{^  llio  iiiipact.s  of  llio 
final  rul(!  on  small  ontiti(!s.  "small  ontitios"  is 
(lofiniid  in  tin;  KI’A  to  includo  small  businossos. 
small  not-for-proril  organi/.ations.  and  small 
‘■()V(!inm(!nl  jurisdictions.  A  "small 

Inisinuss"  is  dtitormintHi  by  ap|)iication  of  .Small 
Ifiisincss  Administration  uigulations  and  rcfcronci! 
to  tiu!  Nortb  American  Indnstrv  (lassification 
System  (NAKi.S)  cla.ssiUcations  and  size;  standards. 

5  ll..S.{'..  I>()l(:t).  A  "small  organization"  is  anv  "not- 
for-profit  enterprise  wbicb  is  inde|)endently  owned 
and  opcM'atiul  and  is  not  dominant  in  its  field."  5 
lI..S.f:.  (il)l(4).  A  "small  governmental  jurisdiction" 
is  tbe  goviirnnumt  of  a  citv.  conntv.  town,  township, 
v  illage,  school  district,  or  special  district  with  a 
population  of  less  than  .'ilt.DOt).  .'i  U..S.(;.  (iDIt.'i). 

■”.'5  IJ.S.C.  tiOil. 

‘’"'Hie  current  .SHA  size  standards  are  found  on 
.SlfA’s  Web  site  at  bUi)://\\\\  \v.slKi."ov/cimtont/ 
l(ihli;-smiill-l)iisin(!ss-siz(^-sl(in(l(ir(ls. 


conducted  an  initial  regulatory 
llexihility  analysi.s  (IRP’A)  and 
concluded  that  the  projjosed  rule  would 
have  a  significant  economic  impact  on 
a  substantial  nnmher  of  small  entities, 
'fhe  Board  .solicited  comments  on  the 
numher  of  small  entities  likely  to  he 
affected  by  the  propo.sal.  as  well  as  the 
costs,  compliance  reiiuirements,  and 
any  changes  in  operating  procedures 
arising  from  the  ajijilication  of  the 
|)ropo.sed  rules  to  small  Inisines.ses.  The 
Board  additionally  solicited  comments 
regarding  a  numher  of  proposed 
provisions  that  could  minimize 
compliance  burdens  on  small  entities  by 
relying  on  other  di.sclo.snre  requirements 
with  which  they  already  must  comjily 
and/or  exempting  certain  classes  of 
small  creditors  from  the  projio.sed 
regulations.  The  Board  also  welcomed 
comment  on  any  significant  alternatives 
that  would  minimize  the  impact  of  the 
prono.sed  rules  on  small  entities. 

Tne  Bureau  has  reviewed  the 
comments  on  the  Board’s  IRFA  and  the 
broader  Notice  of  FrojKised  Rulemaking 
addressing  the  burden  imposed  by  the 
jiroposed  rule  and  potential  mitigation 
measures  and  alternatives.  As  described 
further  below,  the  Bureau  carefully 
considered  the  comments  received  and 
lierformed  its  own  indejiendent  analvsis 
of  the  potential  imjiacts  of  the  final  rule 
on  small  entities  and  alternatives  to  the 
final  rule.  Based  on  the  comments 
received,  the  Bureau’s  own  analysis, 
and  for  the  reasons  stated  in  section  4 
below,  the  undersigned  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  imjiact  on  a  substantial 
nnmher  of  small  entities.  Neverthele.ss, 
to  better  inform  the  rulemaking,  the 
Bureau  has  prepared  the  following  final 
regulatory  llexihility  analysis. 

1.  Statement  of  the  Need  for,  and 
Objectives  of.  the  Final  Rule 

The  Bureau  is  publishing  final  rules 
to  implement  certain  amendments  to 
TILA  made  by  the  Dodd-Frank  Act. 
Congress  enacted  TILA  based  on 
findings  that  economic  .stability  would 
he  enhanced  and  competition  among 
consumer  credit  jiroviders  would  he 
.strengthened  by  the  informed  use  of 
credit  resulting  from  consumers’ 
awareness  of  the  cost  of  credit.  The 
Bureau’s  final  rule  reipiires  creditors  to 
establish  e.scrow  accounts  for  taxes  and 
insurance  for  at  least  five  years  after 
consummation.  The  final  ride  also 
creates  an  exemjition  from  the  e.scrow 
reejuirement  for  certain  mortgage 
transactions  extended  hv  a  creditor  that 
meets  four  conditions.  Those  conditions 
are  that  the  creditor:  (1)  Makes  most  of 
its  fir.st-lien  covered  transactions  in 
rural  or  under.served  counties;  (2) 
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together  with  all  affdiates,  has  annual 
originations  of  .'jOO  or  fewer  fir.st-lien 
covered  transactions:  (.1)  has  an  as.set 
size  le.ss  than  S2  hillion:  and  (4)  tog(!ther 
with  its  affiliates,  does  not  escrow  for 
any  mortgage  that  it  or  its  affiliates 
currently  servic.es.  except  in  limited 
instances. 

These  amendments  are  intended  to 
imj)rove  consumers’  understanding  of 
the  overall  costs  of  a  given  higher-priced 
mortgage  loan  and.  in  turn,  facilitate 
their  ability  to  shop  for  mortgages. 
Moreov(!r.  re(|niring  escrow  accounts  for 
certain  higher-priced  mortgage  loans 
may  reduce  the  likelihood  that  a 
consumer  faces  a  sizable.  unantici|)ated 
fee  or  increasi;  in  payments. 

2.  Summary  of  Significant  Issues  Rai.sed 
by  Comments  in  Resj)on.se  to  the  Initial 
Regulatory  Flexibility  Analysis 

In  accordance;  with  section  3(a)  of  the 
RFA,  .I  U.S.C.  (i()3(a).  the  Hoard 
prej)ared  an  IRFA  in  connection  with 
the  proposed  rule,  and  acknowledged 
that  the  projected  reporting, 
r(;cordkeeping.  and  other  comj)liance 
r(;(inirements  of  tin;  ])roposed  rule  on 
the  whole  would  have  a  significant 
economic  impact  on  a  sub.stantial 
number  of  small  eaitities.  including 
small  mortgage  creditors  and  .servicers. 

In  addition,  the  Hoard  recognized  that 
the  pr(;ci.s(;  compliance  costs  would  be; 
difficult  to  ascertain  because  they  would 
d(;pend  on  a  numbtir  of  unknown 
factors,  including,  among  other  things, 
the  s|)ecifications  of  the  current  systems 
used  by  small  entities  to  pre|)ar(;  and 
provide  di.sclosures  and/or  solicitations 
and  to  administer  and  maintain 
accounts.  The  Hoard  .sought  information 
and  comment  on  any  costs.  com]3liance 
re(|uirements,  or  changes  in  operating 
jnocedures  arising  from  the  application 
of  the  proposed  rule  to  small  businesses. 

The  Hnreau  reviewed  comments 
submitted  by  various  financial 
institutions  and  trade  organizations  in 
order  to  ascertain  the  economic  imj)act 
of  the  propo.sed  rule  on  small  entities. 
Although  only  a  few  commenters 
focused  on  the  Hoard's  IRFA  analvsis. 
such  commenters  exjjressed  concern 
that  the  Hoard  had  underestimated  the 
costs  of  com])liance.  In  one  comment 


letter  a  trade  organization  noted  that  c)ne 
large  creditor  im|)l(;menting  the 
Regulation  Z  amendments  that  became 
effective  October  1, 2()()h,  indicated  that 
it  re(|uired  over  70. ()()()  hours  to  change; 
its  systems.  Smaller  financial 
institutions  also  sngg(;.sted  that 
compliance  co.sts  would  lx;  significant 
given  the  need  to  change  .systems  and 
train  p(;r.sonnel.  In  aehlition,  the  Office 
of  Advocacy  of  the  IJ.S.  Small  Hnsiness 
Administration  (Advocacy)  submitted  a 
comment  on  the  Hoard’s  IRFA. 

Advocacy  expressed  concern  about 
the  level  of  information  the  Hoard 
j)rovided  in  its  IRFA  regarding  the 
impact  of  the  j)roj)osed  rule  on  small 
entities  and  it  encouraged  the  Hoard  to 
provide  additional  information. 
Advocac:y  also  raised  concerns 
concerning  the  sco]k;  of  the  exce])tion 
and  made  suggestions  to  ease  burdens  in 
connection  with  the  projjo.sed 
disclosures.  For  tin;  reasons  .stated 
below,  the  Hurean  believes  that  the 
Hoard’s  IRFA  compli(;d  with  the 
r(;(inirement.s  of  the  RFA  and  the  Hnrean 
has  modified  certain  asjiects  of  the 
propo.sal  in  order  to  mitigate  some  of  the 
imi)act  on  small  entities,  including 
some  identified  by  Advocacy. 

Section  3(a)  of  the  RFA  re(|uir(;s 
agencies  to  ])nhli.sh  for  comment  an 
IRFA  which  shall  de.scrihe  the  im])act  of 
the  j)ropos(;d  rule  on  small  (;ntities.  .Sec 
.S  l)..S.(;.  ()()3(a).  In  addition,  section  3(b) 
r(;(|uires  the  IRFA  to  contain  certain 
information  including  a  description  of 
the  j)roj(;cted  re])orting,  recordkee})ing 
and  other  compliance  r(;(iuir(;ments  of 
the  |)ropo,sed  ruU;,  inchuling  an  estimate 
of  the  clas.ses  of  small  entities  which 
will  h(;  subject  to  the  reejuirement  and 
the  type  of  profe.ssional  skills  necessary 
for  |jr(;])aration  of  the  report  or  record. 
See  .S  U.S.C.  803(1)).  The  Hnreau  b(;Iieves 
that  the  Hoard’s  IRFA  com])lied  with  the 
reciuirements  of  the  RF’A.  The  Hoaixl 
il(;.scribed  the  impact  of  the  pro])osed 
rule  on  small  entities  by  d(;scrihing  the 
rule’s  proj)o.sed  reqnir(;ments  in  detail 
thronghont  the  snp])lementary 
information  for  the  ])roposed  rule. 
Additionally,  the  Hoard  de.scrih(;d  the 
project(;tl  compliance  reejuirements  of 
the  rule  in  its  IRFA,  noting  the  need  for 
small  entities  to  update  .systems. 


operating  j)rocednr(;s,  and  disclosures 
under  the  ])roposed  rule.  In  the 
])ropo.sal,  the  lloard  de.scribed  the 
projected  im])act  of  the  pro])osed  rule 
and  sought  comments  from  small 
entities  specifically  regarding  the  effect 
the  ])ropo.s(;d  rule  would  have  on  their 
activities.  In  their  comments,  small 
entities  have  describ(;d  to  varying 
degr(;e.s  the  incr(;a.sed  costs  associated 
with  the  Hoard’s  ])roposed  rules 
j)articularlv  with  r(;spect  to  the 
])ropo.sed  disclosure  requirements 
conc;erning  escrow  accounts. 

As  a  result  of  the  Hureau’s  review  of 
Advocacy’s  and  other  comments 
regarding  the  j)otential  conq)liance 
burdens  of  adopting  the  disclosure 
portions  of  the  Hoard’s  2011  Escrows 
Propo.sal  before  resolution  of  the 
Hureau’s  TILA-RESPA  integration 
rulemaking,  the  final  rule  does  not 
adoj)t  the  Hoard’s  propo.sed  disclosures 
provisions.  In  addition,  as  di.scus.sed 
further  below,  the  Hurean  has  al.so 
considered  additional  measures  as 
suggested  by  Advocacy  to  broaden  the 
propo.sed  exemj)tion  .so  that  more  small 
entities  can  (jualify. 

3.  Description  and  Estimate  of  .Small 
Entities  to  Which  the  Final  Rule  Would 
Apply 

The  final  rule  appli(;s  generally  to 
institutions  and  entities  that  engage  in 
originating  or  extending  home-secured 
credit,  as  well  as  .servicers  of  the.se 
mortgage  obligations.  The  Hoard 
acknowledged  in  its  IRFA  the  lack  of  a 
reliable  source  for  the  total  number  of 
.small  entities  likely  to  be  affected  by  the 
proj)osal,  because  the  credit  provisions 
of  TIEA  and  Regulation  Z  have  broad 
applicability  to  individuals  and 
bu.sin(;.s.ses  that  originate,  extend  and 
service  even  small  numbers  of  home- 
.secured  tran.sactions.  The  Hoard 
identified  through  data  from  Reports  of 
Condition  and  Income  (Call  Re])orts) 
a])i)roximate  numbers  of  small  entities 
that  would  be  subject  to  the  propo.s(;d 
rules.  The  summary  of  institutions 
considered  small  according  to  the 
criteria  de.scribed  above.  r(;gardless  of 
whether  they  an;  exem])t  from  the  rule, 
is  in  the  table  b(;low. 
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rile  Bureau  estimates  tliat  there  are 
3,777  non-exemjit  creditors  who 
originated  any  first-lien  higher-priced 
mortgage  loans  in  201 1.“'  A  median 
creditor  in  this  grou])  originated  four 
first-lien  higher-priced  mortgage  loans 
in  2()11.'‘^  The  Bureau  does  not  hav'e 
data  on  how  many  creditors  do  not 
already  provide  escrow  accounts  nji  to 
the  fifth  year  after  a  mortgage 
origination.  Moreover,  no  commenters 
suhmitted  national Iv-repre.sentative  data 
including  this  information.  The  Bureau 
additionally  notes  that  some  creditors 
who  might  otherwise  (jualify  for  the 
Bureau’s  exemption  may  decide 
voluntarilv  to  continue  to  provide 
escrows  for  first-lien  higher-]n’iced 
mortgage  loans.  The  Bureau  cannot 
estimate  the  numher  of  these  creditors, 
and  con.servatively  estimates  this 
numher  to  he  insignificant,  hut  notes 
that  the  imjiacts  described  in  this  ])art 
of  the  analysis  would  also  apply  to  these 
creditors, 

4.  Reporting,  Recordkeeping,  and  Other 
Oompliance  Re(|uirement.s 

The  co,sts  to  the  non-exempt  creditors 
are  de.scrihed  in  the  ,section  1022 
analysis  above,  and  mainly  include  the 
ongoing  operating  costs  of  extending  the 


escrow  account  provision  from  one  to 
four  years.  For  the  creditors  who  are 
jirocessing  escrows  in-hou.se,  this  cost  is 
negligible,  given  that  these  creditors 
probably  have  already  .set  up  a  system 
capable  of  escrowing  in  respon.se  to  the 
current  regulation.  For  the  creditors  that 
outsource  e.scrowing.  the  fixed  cost  of 
contracting  has  already  been  incurred. 
The  creditors  that  operate 
predominantlv  in  rural  or  underserved 
areas  are  exempted,  unle.ss  they  have 
reached  the  scale  at  which  the  Bureau 
believes  that  it  is  cost-efficient  to  set  up 
e.scrow  accounts. 

The  Bureau  does  not  possess 
nationally  representative  information 
regarding  this  cost.  However,  the  cost  of 
e.scrowing  is  a  part  of  the  overall 
servicing  cost  of  a  mortgage  obligation. 
The  most  recent  estimate  of  the 
servicing  cost  of  a  mortgage  obligation  is 
Sint)  ])er  transaction  per  year,  if  the 
servicing  is  outsourced.'’-*  The  Bureau 
docis  not  po.ssess  reliable  information  on 
what  fraction  of  the  Si 00  is  attrihutahle 
to  maintaining  e.scrow  accounts. 
However,  none  of  the  .several  examincul 
industry,  regulatory,  and  academic 
studies  of  .servicing  singled  out 
(xscrowing  as  the  first  or  the  main 
comjjonent  of  the  ovcirall  servicing 
cosls.'*^  Thus,  the  Bureau  con.servativelv 


assumes  that  the  cost  of  this  rule  j)er 
transaction  is  at  most  S.IO,  and  over  the 
four  yc;ar.s  is  at  most  S200.  According  to 
the  Bureau’s  projections,  8.1  percent  of 
the  affectcxi  non-(ixem|)t  small 
institutions  originate  less  than  14 
higher-priced  mortgage  loans,  resnlting 
in  an  at  most  a  $2800  cost  i)(!r 
institution. Therefore,  the  Bureau 
helievcis  that  the  rule  will  not  have  a 
significant  im])act  on  small  entities. 
Examining  the  ratios  of  these  costs  to 
the  revenucis'*'*  of  the  institutions,  for 
8.1%  of  small  creditors  thcise  costs 
represent  Icjss  than  0.3%  of  their 
revcaiucis.'’^ 

If  there  are  creditors  who  have  not 
already  implemented  the  Board’s  2008 
HOEFA  Final  Rule  and  would  not  he 


Amy  (1i-(!\vs  (lulls  K  Kicliard  K.  (Iruun.  Iiinovalivu 
Srnirin"  Tur/iuo/o»c;  Snuirl  Enough  to  Kci^i) 

Ecopli'  in  Thoir  Honsns:’  Friiddio  Ntac  Working 
I’apur  #()4-(KI  (2004).  I’riini!  Alliaiico  Loan 
.Surviciii”.  l{(•-l'hinking  Ijhiu  S(n-\'i(:ing.  (2010). 

Adam  l.i!vilin  K  I'ara  'I'womuv.  Mortgage  Sen  icing. 
211  Yalu  ).  on  Ko;.;.  1  (201 1). 

'''■  nroakiiif'  lliis  down  l)v  sma)l  crndilor  l\  po.  K.S 
p(!n:t!nl  otl)anks  orif>inaln  loss  llian  14.  and  K.a 
pm-ccml  otllii'ills  orif^inalo  l(!ss  Ilian  0  ln<;lior-prii;od 
mort^a^o  loans,  li.a  porcont  otorodil  onions 
oi'i^inalo  lo.ss  Ilian  io  lii}"lior-prii:od  moilga”o  loans, 
and  H.’)  poi'conl  ot  non-doposilorv  inslilnlions 
ori^inato  loss  Ilian  10  lii<;lior-pnood  morlga^o  loans. 

‘■''Kovonno  has  hoon  nsod  in  ollior  anaivsos  of 
oconomii:  impacts  nndor  llio  KI-’A.  For  pnrpo.sos  of 
lids  analysis,  tlio  linroan  nsos  rovonno  as  a  moasnro 
ol'oconomic  impact.  In  llio  I'ninro.  tho  Bnroan  will 
considor  whotlior  an  allornativo  (pianlinahlo  or 
nnmorii:al  moasnro  mav  ho  availahio  that  would  ho 
moro  appro]iriato  tor  financial  firms. 

Tlio  ratio  is  holow  0..t  |)orconl  (or  0.5  porcont 
of  llio  crodilors  anion^  any  of  llio  four  small  crodilor 
typos. 


This  fi^nro  inclndos  1.422  hanks.  202  Ihrifts. 
017  f:rodil  nnions.  and  1.22.5  non-doposilorv 
iiistitntions. 

'■-llio  modian  first-lion  hif>hor-pricod  morlga‘;o 
loan  hv  inslitnlion  is  as  follows:  .5  for  hanks  and 
Ihrifis;  2  for  crodit  unions;  and  .5  for  non-doposilorv 
iiistitntions. 


'■■'National  Association  of  Fodoral  (irodil  Unions. 
Toj)  10  Qnoslioiis  ahoni  Morigago  Snh.sorviciiig 
(I’odcasI).  availahio  at:  hHp://\\  w\v.na(cn.org/ 
S!SCTetiiary.aspx?id=23703. 

'■•'Morigago  Bankers  Association,  liesidenlial 
Mortgage  Sen  icing  for  the  2 1st  Century.  May  2011. 
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eligible  lor  the  exenij)ti()n  for  creditors 
who  o|)erate  predominantly  in  rural  or 
iinder.sin'ved  areas,  then;  may  he;  a  n(;(;d 
for  the  creditors'  staff  to  develoj)  new 
professional  skills  and  new 
n;cortlkeeping  regimes  to  comjily  with 
the  revis(;d  n;(]uir(;ments.  The.se  costs 
will  depend  on  a  nmnher  of  unknown 
factors,  including,  among  other  things, 
the  specifications  of  the  current  systems 
used  hv  such  entities.  The  hurean 
believes  that  the  nnmh(;r  of  such 
institutions  would  he  small  and  does 
not  affect  its  judgment  that  the  rule  will 
not  impose  a  significant  impact  on  a 
substantial  nmnher  of  small  (;ntities. 
Finally,  as  di.scussed  above,  the  rule 
allows  exemi)ted  creditors  to  stop 
establishing  e.scrow  accounts  even  for 
the  first  year  of  the  mortgage  obligation, 
which  will  allow  creditors  to  eliminate 
the  compliance  costs  of  their  current 
programs  for  new  loans  going  forward  if 
they  decide  it  makes  sense  to  do  so. 

5.  Steps  Taken  To  Minimize  the 
Fconomic  Impact  on  Small  Entities 

The  stejjs  the  Bureau  has  taken  to 
minimize  the  economic  impact  and 
compliance  hnrden  on  small  entities, 
including  the  factual.  ])olicy,  and  legal 
rea.sons  for  selecting  the  alternatives 
ado])ted  and  why  each  one  of  the  other 
significant  alternatives  was  not 
accepted,  are  desi  rihed  above  in  the 
.section-hy-section  analysis,  in  part  VII. 
and  in  the  summary  of  issues  rai.sed  by 
the  puhlit;  comments  in  response  to  tin; 
j)roposars  IRFA.  The  final  rule's 
modifications  from  the  jjroposed  rule 
that  minimize  economic  im])act  on 
small  entities  are  discu.ssed  helow. 
Additionally,  the  Bureau  considered 
significant  alternatives  to  most  of  the 
dimensions  of  the  small  creditor 
exemption:  the  definition  of  rural,  the 
transaction  origination  limit,  and  the 
asset-size  threshold. 

First,  the  Bureau  has  declined  to 
im])lement  at  this  time  the  amendments 
to  TILA  concerning  certain  new 
disclosure  reciuirements  concerning 
escrows  accounts.  The  Bureau  believes 
that  this  decision  to  coordinate  the.se 
disclosures  with  the  finalization  of  the 
TIEA-RESFA  integration  rulemaking 
will  decrease  the  economic  imi)act  of 
the  final  rule  on  small  entities  by 
limiting  their  comj)liance  costs. 
Moreover,  the  Bur(;au  befi(;ve.s  that 
harmonizing  certain  title  XIV  retjuired 
disclosures  may  provide  gn;ater  claritv 
to  the  market  and  better  fulfill  TlLA’s 
.stated  j)urpo.se  of  enabling  consumers  to 
b(;tter  under.stand  the  cost  of  credit. 

Second,  upon  reviewing  ])ut)lic 
comment,  the  Bureau  has  expanded  the 
exemption  for  creditors  who  oj)erate 
predominantly  in  rural  or  underserved 


areas  to  include  a  broader  range  of  ar(;as 
than  jneviouslv  identified  in  the 
proposal.  The  Bur(;au  b(;lieves  that  will 
decrea.se  the  nmnb(;r  of  small  entities 
covered  by  the  regulation.  The  Bureau 
considered  diifer(;nt  definitions  of 
“rural"  and  the  size  exemption,  both  for 
the  asset  size  and  for  the  number  of 
originations. 

In  finalizing  the  rule  the  Bureau 
considered  using  an  alternative 
definition  of  rural  that  would  have  used 
the  same  definition  as  provided  under 
IJSIDA's  section  .'i()2  Rural  Housing 
program,  tinder  the  IJSDA  section  .'502 
Rural  Housing  definition  of  “rural". 
ap|)roximately  37  j)ercent  of  the  U.S. 
])opulation  lives  in  an  area  considered 
to  l)e  rural,  comiiared  to  approximately 
10  percent  according  to  the  definition 
used  in  the  final  rule,  which  defines 
rural  as  counties  with  IJlGs  4,  0,  7,  8,  t). 
10,  11,  12.  The  Bureau  considered  the 
trade-off  of  exem])ting  more  cn;ditors 
and  thus  ])otentially  mitigating 
consumer  ac:cess  to  credit  issues  versus 
exempting  fewer  creditors  and 
|)roviding  consumers  with  the  consumer 
protect it)ns  re])resented  by  escrow 
accounts.  Tbe  Bur(;au's  analysis  of  the 
2011  HMDA  data  showed  that,  even 
with  the  definition  of  rural  in  the  final 
ride  that  includes  counties  with  codes 
of  4.  0.  7.  8.  0,  1 0,  11.  and  1 2,  a  median 
county  in  the  least  den.se  county  code 
that  is  not  exempt  (code  5)  had  10 
creditors  that  extended  anv  higher- 
priced  mortgage  loans  in  2011.  In  light 
of  the.se  data,  the  Bureau  believes  that, 
even  if  .some  of  these  creditors  exit  the 
higher-])riced  mortgage  loan  market  for 
lack  of  an  exemption,  there  will  still  be 
enough  competition  in  tho.se  comities, 
and  therefore  the  risk  of  potential  access 
to  credit  issues  for  consumers  in  these 
areas  is  mitigated.  The  Bureau  believes 
that  the  current  definition  better  reflects 
the  intention  of  the  statute's 
authorization  to  create  a  rural  exception, 
and  facts  about  the  areas  included,  such 
as  the  urhan  inlluence,  density  of  the 
pojndation,  and  the  number  of  higher- 
priced  mortgage  loan  creditors  in  the 
county. 

In  addition,  the  Bureau  cousidiired 
alternative  origination  thresholds.  The 
Board's  2011  Escrows  Frojiosal  would 
have  extended  the  ex(;mption  to 
creditors  that,  together  with  their 
affiliatiis,  originated  and  retained 
servicing  rights  to  100  or  fewer  mortgage 
ohligations  secured  by  a  first-lien  on 
real  ])ro])erty  or  a  dwelling.  In  the 
Board's  2011  Escrows  Fro])o.saI  the 
Board  noted  its  belief  from  the  available 
information  that  the  economies  of  scale 
nec(;ssary  to  escrow  cost-effectively,  or 
else  to  satisfy  the  e.scrow  reipiirement  bv 
outsourcing  to  a  sub-servicer,  generally 


exist  when  a  mortgage  servicer  has  a 
portfolio  of  at  lea.st  .'500  mortgage 
obligations,  (ion.seiiuently,  the  Board 
propo.sed  setting  the  cut-off  at  100  or 
fewer  first-lien  mortgage  obligations 
originated  annually  and  for  which 
.servicing  rights  are  retained,  a.ssuming 
an  average  of  five  years  until  an 
institution's  mortgage  obligations  are 
paid  off.  The  Bureau  has  exjianded  the 
exem])tion  to  include  creditors  that, 
together  with  their  affiliates,  originate 
.'500  or  fewer  first -lien  coveriid 
transactions  annually.  The  Bureau 
biilieves  that  defining  the  limit  in  terms 
of  originated  transactions,  as  opjiosed  to 
transactions  originated  and  serviced, 
facilitates  coinjiliance  by  not  riiquiring 
institutions  to  track  multijjle  metrics  for 
the  escrow  and  ijualified  mortgage  rules 
and  to  ])romote  consi.stent  application  of 
the  two  exemptions,  flowever,  this 
change  by  it.self  would  have  severely 
restricted  the  scope  of  the  exemj)tion.  as 
there  are  more  creditors  that  originate 
and  service  le.ss  than  100  transactions 
than  there  are  creditors  that  simply 
originate  100  transactions. From  the 
2011  HMDA  data,  setting  the  new  limit 
at  .'500  transactions  ensures  that  80. .'5 
l)i;rcent  of  the  creditors  that  originated 
and  serviced  100  transactions  are  under 
the  niiw  .'500  first-lien  origination  limit. 
However,  as  discu.ssed  more  fully  above, 
to  inevent  larger  criiditors  with 
sojihisticated  information  teclmologv 
systems  from  taking  unintended 
advantage  of  this  exemption  and  to 
further  the  benefits  from  coordinated 
compliance  acaoss  this  final  rule  and  the 
2013  ATR  Final  Rule,  the  Bureau 
decided  to  adopt  the  .$2  billion  asset- 
size  limit  in  both  final  rules. 

The  Bureau  notes  that  bv  exj)anding 
the  exemption  for  certain  transactions 
and  deferring  implementation  of  the 
escrow  disclosure  requirements  the 
Bureau  has  largely  addressed  the  areas 
where  small  entity  commenters 
ex])res.sed  concern  about  the  costs  of 
conqdiance.  The  Bureau  believes  that 
the.se  changes  minimize  the  economic 
impact  on  small  entities  while  still 
meeting  the  .stated  objectives  of  TIEA 
and  the  Dodd-Frank  Act. 

The  small  creditor  exemption  is 
jiartially  designed  to  mitigate  the  rule’s 
costs  to  small  creditors.  Froviding 
escrows  co.st -effectively  reipiires  a  scale 
that  small  creditors  do  not  have,  and  the 
.'500  fir.st-lien  origination  limit  allows 
the  creditors  to  reach  that  scale  bi;fore 
they  are  reejuired  to  ])rovide  escrows. 
This  .scale  might  be  much  lower  in  more 
urban  areas,  but  the  Bureau  believes  that 


'■"Coiisiili!!'.  lor  ox.'inipli!.  a  crodilor  who 
orifliiiatos  :i00  Iran.sactions.  hut  sorvicos  only  80  ol 
tliinn. 
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hocau.se  many  creditors  in  rural  areas 
face  adverse  conditions,  such  as 
idiosyncratic  accounting  .systems 
(including  calculations  by  hand) 
em])loye(j  hy  .some  of  the  jurisdictions, 
such  institutions  would  es])ecially  need 
this  munher  of  originations,  and 
conse(|nently  a  larg(;  numl)(!r  of 
mortgage  obligations  to  he  able  to 
provide  e.scrow  accounts  cost- 
effectively. 

(>.  hn|)act  on  Small  Business  firedit 

The  Bureau  does  not  believe  that  the 
final  rule  will  uisnlt  in  an  incnuise  in 
the  cost  of  business  credit  for  small 
entities.  In.stead,  the  final  rule  will 
a])ply  only  to  mortgage  transactions 
obtained  by  consumers  priinarilv  for 
p(;rsonal,  family,  or  household  pur]30ses 
and  the  final  rule  will  not  aj)j)ly  to 
transactions  obtained  primarily  for 
business  purposes.  Given  that  the  final 
rule  do(;s  not  increa.se  the  cost  of  caedit 
for  small  entities,  the  Bureau  has  not 
taken  additional  stejjs  to  minimize  the 
cost  of  credit  for  small  entities. 

IX.  Paperwork  Reduction  Act 

The  Bureau  may  not  conduct  or 
s])onsor,  and  a  respondent  is  not 
nupiired  to  re.s])ond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  OMB  control  number.  The  Board's 
2011  Fscrows  Proposal  contained 
information  collection  re(]uirements 
under  the  Pajierwork  R(;duction  Act 
(PRA),  which  have  been  previously 
approved  by  OMB  under  the  following 
OMB  control  number  issued  to  the 
Board:  7100-0199.  There  are  no  new 
information  collection  requirements  in 
the  Bureau’s  final  rule. 

On  March  2.  2011,  a  notice  of  the 
j)rojK).sed  rulemaking  was  ])ubli.shed  in 
the  Federal  Register.  As  discu.ssed 
above,  the  Board  pro|)osed  certain  new 
disclosures  for  escrow  accounts 
including  format,  timing,  and  content 
nujiurements  as  well  as  proposed 
certain  model  forms  regarding  e.scrow 
accounts  for  closed-end  mortgages 
secured  by  a  first  lien  on  real  ])ropertv 
or  a  dwelling.  The  Board  invited 
comment  on:  (1)  Whether  the  projmsed 
collection  of  information  is  necessary 
for  the  propfir  ])erformance  of  agency 
functions,  including  whether  the 
information  has  ])rac:tical  utility:  (2)  the 
accuracy  of  the  estimate  of  the  burden 
of  the  projjo.sed  information  collection, 
including  the  cost  of  com])liauce:  (3) 
ways  to  enhance  the  (piality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and  (4)  ways  to  minimize  the 
burden  of  information  collection  on 
re.s])ondents,  including  through  the  use 
of  automated  collection  technicjues  or 
other  forms  of  information  technology. 


The  comment  period  for  the  proposed 
rule  ex])ired  on  May  2,  2011. 

The  Bureau  reviewed  the  comments 
r(!ceived  regarding  the  merits  of  various 
asjjects  of  the  Board’s  2011  Escrows 
Proposal,  including  the  burden  of 
com])liauce  generally,  and  whether  the 
pro])osed  disclosure  nKpiirements 
should  he  finalized.  Gommenters  in 
jjarticidar  contended  that  the  m;w 
di.sclosure  recjuirements  would  he 
redundant  of  existing  iidbrmation 
collections  and  would  likely  he  of 
limited  utilitv  given  the  Bureau’s 
mandate  to  integrate  the  TILA-RESPA 
disclosures.  Given  the  potential 
compliance  burden  of  integrating  new 
disclosures  in  piecemeal  fashion,  on 
Novemht!!'  23,  2012,  the  Bureau 
published  in  the  Federal  Register  a  rule 
that  delays  the  implementation  of 
certain  di.sclosure  reciuirements 
contained  in  title  XIV  of  the  Dodd-Frank 
Act,  including  those  contained  in 
sections  1401  and  1402.  .See  77  FR 
701 0.S  (Nov.  23,  2012).  Accordingly, 
because  this  final  rule  does  not 
imidement  the  di.sclosure  amendments, 
the  Bureau  has  determined  that  this 
final  rule  does  not  lmpf).se  any  new 
r(K:ordkee])ing,  re])orting  or  disclosure 
reciuinnneuts  on  covered  entities  or 
members  of  the  j)ul)lic  that  would  he 
collections  of  information  re(|uiring 
OMB  aj)proval  under  44  U..S.G.  O.SOl,  et 

seq. 

List  of  Subjects  in  12  (T’R  Part  1020 
Advertising,  Gonsumer  protection. 
Mortgages,  Recordkeeping  re(|uirement.s, 
Rej)orting,  Truth  in  lending. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Bureau  amends 
Regulation  Z,  12  GFR  jiart  1020,  as  set 
forth  below: 

PART  1026— TRUTH  IN  LENDING 
(REGULATION  Z) 

■  1.  The  authority  citation  for  jjart  1020 
continues  to  read  as  follows; 

Authority:  12  li..S.(;.  2()()1;  2{i03-2(i05. 
2()()7.  2009.  2017,  .5.51 1 .  .'j.'il 2.  5581;  15  II..S.C. 
1001  e/  saq. 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

■  2.  .Section  1020. 3.0  is  unused  to  read 
as  follows; 

§  1 026.35  Requirements  for  higher-priced 
mortgage  loans. 

(a)  IJefinHions.  For  jiurposes  of  this 
section: 

(1)  “Higher-j)riced  mortgage  loan” 
means  a  clo.sed-end  consumer  credit 
transaction  secured  by  the  consumer’s 


priucij)al  dwelling  with  an  annual 
percentage  rate  that  exceeds  the  average 
l)rime  offer  rate  for  a  comparable 
transaction  as  of  the  date  the  intere.st 
rate  is  set: 

(1)  By  I..'!  or  more  percentage  points 
for  loans  secured  by  a  first  lien  with  a 
principal  obligation  at  consummation 
that  does  not  exceed  the  limit  in  effect 
as  of  the  date  the  transaction’s  interest 
rate  is  set  for  the  maximum  principal 
obligation  eligible  for  jiurchase  by 
Freddie  Mac: 

(ii)  By  2. ,5  or  more  percentage  points 
for  loans  .sec:ured  by  a  first  lien  with  a 
principal  obligation  at  consummation 
that  exceeds  the  limit  in  effect  as  of  the 
date  the  transaction’s  interest  rate  is  set 
for  the  maximum  principal  obligation 
eligible  for  purcha.se  by  Freddie  Mac;  or 

(iii)  By  3. .5  or  more  percentage  ])oint.s 
for  loans  .secured  by  a  subordinate  lien. 

(2)  “Average  prime  offer  rate”  means 
an  annual  juircentage  rate  that  is  derived 
from  average  intere.st  rates,  points,  and 
oth(!r  loan  jjricing  terms  currently 
offered  to  consumers  by  a  representative 
sam])le  of  creditors  for  mortgage 
tran.sactions  that  have  low-risk  pricing 
characteristics.  The  Bureau  ])ul)lishe.s 
average  prime  offer  rates  for  a  broad 
range  of  tyjies  of  transactions  in  a  table 
iqnlated  at  least  weekly  as  well  as  the 
methodology  the  Bureau  uses  to  derive 
these  rates. 

(h)  Escrow  (iccoiints — (1)  Hcquircincni 
to  escrow  for  properly  taxes  and 
insurance.  Except  as  ])rovided  in 
paragraph  (1))(2)  of  this  section,  a 
creditor  may  not  extend  a  higher-priced 
mortgage  loan  secured  by  a  first  lien  on 
a  consumer’s  principal  (Iwelling  unless 
an  e.scrow  account  is  established  before 
consummation  for  payment  of  j)ro])erty 
taxes  and  premiums  for  mortgage- 
related  insurance  retpiired  by  the 
creditor,  such  as  insurance  against  loss 
of  or  damage  to  property,  or  against 
liability  arising  out  of  the  ownership  or 
use  of  the  property,  or  insurance 
protecting  the  creditor  against  the 
consumer’s  default  or  other  credit  loss. 
For  pur})o.ses  of  this  ])aragraph  (h).  the 
term  “e.scrow  account”  has  the  same 
meaning  as  under  Regulation  X  (24  (TR 
3.'j()().l  7(1))).  as  amended. 

(2)  Exemptions.  Notwithstanding 
paragra])h  (1))(1)  of  this  section: 

(i)  An  escrow  account  need  not  he 
established  for: 

(A)  A  tran.saction  secured  by  shares  in 
a  cooperative; 

(B)  A  transaction  to  finance  the  initial 
construction  of  a  dwelling; 

(G)  A  temporary  or  “bridge”  loan  with 
a  loan  term  of  twelve  months  or  less, 
such  as  a  loan  to  purchase  a  new 
dwelling  where  the  consumer  j)lan.s  to 
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sell  a  current  dwelling  within  twelve 
months;  or 

(D)  A  reverse  mortgage  transaction 
subject  to  §  1028. 33(c). 

(ii)  Insurance  premiums  dciscrihed  in 
|)aragraph  (1))(1)  of  this  .section  muid  not 
l)e  included  in  escrow  accounts  for 
loans  secured  hv  dwellings  in 
condominiums,  planned  unit 
develoj)ments,  or  other  common  inteni.st 
communities  in  which  dwelling 
ownershi])  recpiires  participation  in  a 
governing  association,  when;  the 
governing  association  has  an  obligation 
to  the  dwelling  owners  to  maintain  a 
ma.ster  policy  insuring  all  dwellings. 

(iii)  Fxce])t  as  provided  in  paragraph 

(l))(2)(v)  of  this  .section,  an  escrow 
account  need  not  he  e.stahlished  for  a 
transaction  if.  at  the  time  of 
consummation: 

(A)  During  the  preceding  calendar 
vear.  the  creditor  extended  more  than  .10 
percent  of  its  total  covered  transactions, 
as  deiimKl  hv  1020.43(1))(1),  secured  by 
a  first  lien,  on  properties  that  are  located 
in  counties  designated  either  “rural"  or 
“underserved”  by  the  Hureau.  as  .set 
forth  in  paragraph  (l))(2)(iv)  of  this 
section; 

(B)  During  the  preceding  calendar 
year,  the  creditor  and  its  affiliates 
together  originated  .100  or  fewer  covered 
transactions,  as  defineil  by 

§  1020.43(1))(1 ).  secunul  by  a  first  lien; 
and 

((;)  As  of  the  end  of  the  jireceding 
calendar  vear.  the  creditor  had  total 
a.ssets  of  le.ss  than  .S2.000.000.000:  this 
asset  threshold  shall  adjust 
automatically  each  year,  ha.sed  on  the 
year-to-year  change  in  the  average  of  the 
Consumer  Price  Index  for  llrlian  Wage 
Barners  and  Cilerical  Workers,  not 
seasonally  adjusted,  for  each  12-month 
period  ending  in  November,  with 
rounding  to  the  nearest  million  dollars 
(see  comment  31(h)(2)(iii)-l.iii  for  the 
current  threshold);  and 

(D)  Neither  the  creditor  nor  its 
affiliate  maintains  an  escrow  account  of 
the  type  described  in  paragrajih  (h)(1)  of 
this  section  for  any  extension  of 
consumer  credit  .secured  by  real 
projierty  or  a  dwelling  that  the  creditor 
or  its  affiliate  currently  services,  other 
than: 

(7)  Bscrow  accounts  e.stahlished  for 
first-lien  higher-priced  mortgage  loans 
on  or  after  April  1, 2()1(),  and  before 
)une  1 . 2013;  or 

[2]  Bscrow  accounts  established  after 
consummation  as  an  accommodation  to 
distressed  consumers  to  a.ssist  .such 
consumers  in  avoiding  default  or 
foreclosure. 

(iv)  For  pui'iioses  of  jiaragraph 
(l))(2)(iii)(A)  of  this  section: 


(A)  A  county  is  “rural”  during  a 
calendar  year  if  it  is  neither  in  a 
metrojKilitan  statistical  area  nor  in  a 
micropolitan  statistical  area  that  is 
adjacent  to  a  metropolitan  statistical 
area,  as  those  terms  are  defined  by  the 
l).S.  Office  of  Management  and  Budget 
and  a])])lied  under  current Iv  applicable 
llrlian  Influence  Codes  (UlCs), 
established  by  the  United  States 
De])artment  of  Agriculture’s  Bconomic 
Research  Service  (USDA-BRS).  A 
creditor  may  rely  as  a  safe  harbor  on  the 
list  of  counties  published  by  the  Bureau 
to  determine  whether  a  county  cpialifies 
as  “rural”  for  a  particular  calendar  year. 

(B)  A  county  is  “underserved”  during 
a  calendar  year  if,  according  to  Home 
Mortgage  Disclosure  Act  (HMDA)  data 
for  that  year,  no  more  than  two  creditors 
extend  covered  transactions,  as  defined 
in  §  1028. 43(h)(1).  .secured  by  a  fir.st  lien 
five  or  more  times  in  the  county.  A 
creditor  may  rely  as  a  safe  harlxir  on  the 
list  of  counties  published  by  the  Bureau 
to  determine  whether  a  county  (lualifiijs 
as  “umler.served”  fora  particular 
calendar  year. 

(v)  Notwithstanding  jiaragraph 
(h)(2)(iii)  of  this  section,  an  escrow 
account  must  he  established  pursuant  to 
paragra])h  (h)(1)  of  this  section  for  any 
first-lien  higher-iiriced  mortgage  loan 
that,  at  consummation,  is  subject  to  a 
commitment  to  he  accpiired  hv  a  person 
that  does  not  .satisfy  the  conditions  in 
paragraph  (h)(2)(iii)  of  this  section, 
unless  otherwise  exempted  hv  this 
paragrajih  (h)(2). 

(3)  (AincA^lUilion — (i)  Genaral.  Bxcejit 
as  jirovided  in  jiaragrajih  (l))(3)(ii)  of 
this  section,  a  creditor  or  .servicer  may 
cancel  an  escrow  account  reijuired  in 
Jiaragrajih  (li)(1)  of  this  section  only 
njion  the  earlier  of: 

(A)  Termination  of  the  underlying 
delit  oliligation;  or 

(B)  Receijit  no  earlier  than  five  years 
after  consummation  of  a  consumer’s 
request  to  cancel  the  escrow  account. 

(^ii)  Delayed  eancellaiion. 
Notwithstanding  jiaragrajih  (h)(3)(i)  of 
this  .section,  a  creditor  or  .servicer  shall 
not  cancel  an  escrow  account  jiursnant 
to  a  consumer’s  recjue.st  descrilied  in 
jiaragrajih  (li)(3)(i)(B)  of  this  .section 
unless  the  following  conditions  are 
sadsfied: 

(A)  The  unjiaid  jirincijial  balance  is 
less  than  80  jiercent  of  the  original  value 
of  the  jirojierty  securing  the  underlying 
debt  oliligation;  and 

(B)  The  consumer  currently  is  not 
delimjnent  or  in  default  on  the 
underlying  debt  obligation. 

(c)  IRe.served) 

(d)  Evasion:  open-end  credit.  In 
connection  with  credit  secured  by  a 
consumer’s  jirincijial  dwelling  that  does 


not  meet  the  definition  of  ojien-end 
credit  in  §  1()28.2(a)(2()),  a  creditor  shall 
not  structure  a  home-.secured  loan  as  an 
ojien-end  jilan  to  evade  the 
reijuirements  of  this  section. 

3.  In  .Sujijilement  I  to  Part  1()2(') — 
Official  Interjiretations: 

A.  The  heading  for  Section  1026.35 — 
Prohibited  Acts  or  Practices  in 
(Connection  with  I li^her-l^riced 
,\/o/7gf/ge  Loans  is  revised. 

B.  Under  newly  designated  Section 
1026.35 — Heqnireinents  for  Higher- 
Priced  Mortgage  Loans: 

i.  Under  35(a)  Higher-Priced  Mortgage 
IjHins: 

a.  Paragraph  35(a)(l )  and  jiaragrajihs 
1,  2.  and  3  are  added. 

li.  Under  Par(tgraph  35(a)(2), 
jiaragrajihs  2  and  3  are  revised,  and 
jiaragrajih  4  is  removed. 

ii.  The  heading  for  35(1))  Hales  for 
higher-}}riced  mortgage  loans  is  revi.sed. 

iii.  Under  newly  designated  35(1)) 

Escro  u'  f  /  cco  ants: 

a.  Paragrajih  1  is  revi.sed. 
li.  35(l))(l)  Reejnirement  to  escrow  for 
property  taxes  and  insurance  and 
jiaragrajihs  1, 2,  and  3  are  added, 
c.  35(l))(2)  Exemptions  is  added. 

(1.  Paragraph  35(l))(2)(i)  and  jiaragrajih 
1  are  added. 

e.  Paragrapi)  35(l))(2)(ii)  and 
jiaragrajihs  1. 2,  and  3  are  added. 

f.  Paragrapii  35(l))(2)(ii)((C)  and 
jiaragrajihs  1  and  2  are  removed. 

g.  Paragrapl)  35(h)(2)(iii)  and 
jiaragrajih  1  are  added. 

h.  Paragraph  35(I))(2)(iii)(D)(l )  and 
jiaragrajih  1  are  added. 

i.  Paragrapii  35(l))(2)(iii)(D)(2)  and 
jiaragrajih  1  are  added. 

j.  Paragraph  35(b)(2)(iy)  and 
jiaragrajih  1  are  added. 

k.  Paragraph  35(h)(2)(v)  and 
jiaragrajih  1  are  added. 

iv.  The  heading  for  35(l))(3)  Escrows  is 
revi.sed. 

V.  Under  newly  designated  35(l))(3) 
(Cancel  iat  ion: 

a.  Paragrajihs  1, 2,  and  3  are  added, 
li.  35(l))(3)(i)  Eaiinre  to  e.sY.TOiv  for 
property  taxes  and  insurance  and 
jiaragrajihs  1, 2.  and  3  are  removed. 

c.  Paragraph  35(h)(3)(ii)(B)  and 
jiaragrajih  1  are  removed. 

(1.  35(l))(3)(v)  “Jiimho"  loans  and 
jiaragrajihs  1  and  2  are  removed. 

The  revisions  and  additions  read  as 
follows: 

Sujijilement  I  to  Part  l()2(i — Official 
Interjiretations 

***** 

Subpart  E — Special  Rules  for  Certain 
Home  Mortgage  Transactions 

***** 
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1()2(i.35 — Ih^ciiiiwmants  for  Highni- 
Privod  Mortf’o^o  Loons 

:i5la)  l^ofinitions. 

Piiragroph  35(o)ll). 

1.  (Joinparahio  transaclion.  A  higlior- 
])ri(;od  mortgage  loan  is  a  consumer 
credit  transaction  secured  In’  the 
consumer’s  principal  dwelling  with  an 
annual  ])ercentage  rate  that  exceeds  the 
average  i)rime  oiler  rate  for  a 
comparable  transaction  as  of  the  date 
the  interest  rate  is  set  by  the  specified 
margin.  The  table  of  average  jn  ime  offer 
rates  puhli.shed  by  the  Buniau  indicates 
how  to  identify  the  comjjarahh! 
transaction. 

2.  Roto  soi.  A  transaction's  annual 
percentage  rate  is  coinjiarcxl  to  the 
average  prime  offcu'  rate  as  of  the  date 
the  transaction’s  intcnest  rate  is  set  (or 
“locked”)  before  consummation. 
.Som(4inu\s  a  creditor  sets  the  interest 
rate  initially  and  then  re-scts  it  at  a 
different  level  before  consummation. 

The  creditor  should  use  the  last  date  the 
int(!r(!st  rate  is  set  before  consummation. 

3.  Threshold  for  “jumbo"  loans. 
S(!ction  l()2(i.3.'i(a)(l)(ii)  ])rovides  a 
sejcarate  threshold  for  determining 
whcither  a  transaction  is  a  highc!r-])riced 
mortgage  loan  subject  to  1 028.35  when 
the  principal  balance  exceeds  the  limit 
in  effect  as  of  the  date  the  transaction’s 
rate  is  set  for  the  maximum  luincipal 
obligation  eligible  for  jcurchase  hv 
ITeddie  Mac  (a  “jumbo”  loan).  The 
Federal  Housing  Finance  Agency 

(FI  IFA)  establishes  and  adjusts  the 
maximum  principal  obligation  pursuant 
to  rules  under  12  U.S.Ci.  1454(a)(2l  and 
otlu?r  provisions  of  federal  law. 
Adjustments  to  the  maximum  jjrincijjal 
obligation  made  by  FHFA  apply  in 
determining  whether  a  mortgage  loan  is 
a  “jumbo”  loan  to  which  the  sejjarate 
coverage  threshold  in  ^  1020.35(al(l)(ii) 
appliexs. 

Paragraph  35(a)(2). 
***** 

2.  Bureau  table.  The  Bureau  puhlishcxs 
on  the  Interncit,  in  table  form,  average 
prime  offcir  rates  for  a  wide  variety  of 
transaction  typc!S.  The  Bureau  calculates 
an  annual  j)ercentage  rate,  consistent 
with  Regidation  Z  (see  %  1028.22  and 
appendix  1),  for  cuich  transaction  type 
for  which  pricing  terms  are  availai)ie 
from  a  survey.  The  Bureau  estimates 
annual  percemtage  rates  for  other  types 
of  tran.sactions  for  which  direct  .survey 
data  are  not  available  ha.sed  on  the  loan 
pricing  terms  available  in  the  survev 
and  other  information.  The  Bureau 
]nihlishes  on  the  Internet  the 
methodology  it  uses  to  arrive  at  these 
estimates. 

3.  Additional  guidance  on 
determination  of  average  prime  offer 


rates.  The  average  prime  offer  rate;  has 
the  same  meaning  in  1028.35  as  in 
Regulation  C,  12  (iFR  jiart  1003.  See  12 
CFR  1003.4(a)(12)(ii).  (hndance  on  the 
average  |)rime  offer  rate  iiiuha' 

S  1028.35(a)(2l,  such  as  when  a 
tran.saction’s  rate  is  s(;t  and 
determination  of  the  com])aral)le 
transaction,  is  jjrovided  in  the  official 
commentary  under  Regulation  C,  the 
publication  entitled  “A  Guide  to  MMDA 
Re])orting;  (Getting  it  Right!”,  and  the 
relevant  “Frecpiently  Asked  Questions” 
on  Home  Mortgage  Disclosure  Act 
(HMDA)  comi)liance  posted  on  the 
FFIEC’s  Web  site  at  http:// 

WWW. ffiec.gov/lunda. 

35(b)  Escrow  Accounts. 

1.  Principal  dwelling.  Section 
1028.35(1)1(1)  a])plies  to  princi])al 
dwellings,  including  structures  that  are 
classified  as  personal  property  under 
State  law.  For  example,  an  escrow 
account  must  he  established  on  a 
higher-priced  mortgage  loan  secured  by 
a  first  lien  on  a  manufactured  home, 
boat,  or  trailer  u.sed  as  the  consumer's 
])rincipal  dwelling.  See  the  commentarv 
under  1028.2(a)(19)  and(24),  1028.1.5, 
and  1028.23.  .Section  1028.35(t))(l )  also 
a])plie.s  to  a  higher-priced  mortgage  loan 
secured  hv  a  first  lien  on  a 
condominium  if  it  is  in  fact  used  as  the 
con.sumer’s  princi])al  dwelling.  But  see 

1028.35(h)(2)  for  exemptions  from  the 
e.scrow  reepurement  that  mav  ajjplv  to 
such  tran.sactions. 

35(b)( J )  Bequirement  to  escrow  for 
propertv  taxes  and  insurance. 

1.  Administration  of  escrow  accounts. 
.Section  1028.35(h)(1)  recpiires  creditors 
to  establish  an  e.scrow  account  for 
payment  of  proj)erty  taxes  and 
])remiums  for  mortgage-related 
insurance  reqinred  by  the  creditor 
l)efore  the  consummation  of  a  higher- 
j)riced  mortgage  loan  secured  by  a  fir.st 
lien  on  a  princij)al  dwelling.  Section  8 
of  RE.SBA,  12  U.S.C.  2805,  and 
Regulation  X,  12  GFR  1024.17,  address 
how  escrow  accounts  must  he 
administered. 

2.  Optional  insurance  items.  Section 
1028.35(h)(1)  does  not  require  that  an 
e.scrow  account  he  established  for 
))remiums  for  mortgage-related 
insurance  that  the  creditor  does  not 
nupure  in  connection  with  the  credit 
tran.saction,  such  as  earthquake 
insurance  or  credit  life  insurance,  even 
if  the  consumer  voluntarilv  obtains  such 
insurance. 

3.  Transactions  not  sidiject  to 

(f  1()2(i.35(b)(1).  .Section  1 028.35(t))(l ) 
reepnres  a  creditor  to  establish  an 
escrow  account  before  consummation  of 
a  first-lien  higher-])riced  mortgage  loan. 
This  recpiirement  does  not  affect  a 
creditor’s  ability,  right,  or  obligation. 


])ursuant  to  the  terms  of  the  legal 
obligation  or  applicable  law,  to  offer  or 
reepnre  an  escrow  ac:count  for  a 
tran.saction  that  is  not  subject  to 
l()28.35(h)(l). 

35(b)(2)  Exemptions. 

Paragra ph  35(b)(2)(i). 

1 .  Oonstruction-})ermanent  loans. 
Under  t?  1028.35(l))(2)(ii)(B).  §  1028.35 
does  not  aj)ply  to  a  tran.saction  to 
finance  the  initial  construction  of  a 
dwelling.  Section  1028.35  may  aj)])ly, 
however,  to  permanent  financing  that 
replaces  a  construction  loan,  whether 
the  permanent  financing  is  extended  by 
the  same  or  a  different  creditor.  When 
a  construction  loan  may  he  permanently 
financed  by  the  same  creditor, 
1028.17(c)(8)(ii)  permits  the  creditor  to 
give  either  one  combined  disclosure  for 
both  the  con.struction  financing  and  the 
permanent  financing,  or  a  .sej)arate  set  of 
disclosures  for  each  of  the  two  j)hases 
as  though  they  were  two  .se])arate 
transactions.  See  (dso  comment 
17(c)(8)-2.  .Section  1028.1 7(c)(8)(ii) 
addresses  only  how  a  creditor  may  elect 
to  disclose  a  con.struction-j)ermanent 
transaction.  Which  disclosure  option  a 
creditor  elects  under  §  102().17(c)(8)(ii) 
does  not  affect  the  determination  of 
whether  the  permanent  ])ha.se  of  the 
transaction  is  subject  to  1028.35. 

When  the  creditor  discloses  the  two 
phases  as  se])arate  tran.sactions.  the 
annual  percentage  rate  for  the 
permanent  j)ha.se  mu.st  he  compared  to 
the  average  prime  offer  rate  for  a 
tran.saction  that  is  comparable  to  the 
permanent  financing  to  determine 
whether  the  transaction  is  a  higher- 
j)riced  mortgage  loan  under 
§  1028.35(a).  When  the  creditor 
disci o.ses  the  two  j)hase.s  as  a  single 
transaction,  a  single  annual  percentage 
rate,  reflecting  the  appropriate  charges 
from  both  ])ha.se.s,  mu.st  he  calculated  for 
the  transaction  in  accordance  with 
§  1028.22(a)(1)  and  aj)pendix  D  to  part 
1028.  This  annual  ])ercentage  rate  must 
he  com])ared  to  the  average  j)rime  offer 
rate  for  a  transaction  that  is  comparable 
to  the  permanent  financing  to  determine 
the  tran.saction  is  a  higher-priced 
mortgage  loan  under  ^  1028.35(a).  If  the 
transaction  is  determined  to  he  a  higher- 
priced  mortgage  loan,  only  the 
permanent  pha.se  is  subject  to  the 
requirement  of  1028.35(h)(1)  to 
establish  and  maintain  an  e.scrow 
account,  and  the  period  for  which  the 
e.scrow  account  must  remain  in  j)lace 
under  §  1028.35(h)(3)  is  measured  from 
the  time  the  conversion  to  the 
permanent  phase  financing  occurs. 

Paragraph  35( b )( 2 )( ii ). 

1.  Limited  exemption.  A  creditor  is 
required  to  e.scrow  for  payment  of 
property  taxes  for  all  first-lien  higher- 
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j)rieed  mortgage  loans  seeunul  l)y 
condominium,  planned  unit 
develoj)ment.  or  similar  dwellings  or 
units  regardless  ol  whether  the  creditor 
escrows  tor  Insurance  i)remimns  for 
such  dwellings  or  units. 

2.  PlaniKul  unit  duvulopinunts. 

I’lanned  unit  developments  (IH)Ds)  are 

a  form  of  proptn  ty  ownership  olhm  ustul 
in  retirement  communities,  golf 
communities,  and  similar  communities 
made  iij)  of  homes  located  within  a 
did'ined  geographical  area.  PI  IDs  nsuallv 
have  a  homeowners'  association  or  some 
other  governing  association,  analogous 
to  a  condominium  a.ssociation  and  with 
similar  authority  and  ohligations.  Thus, 
as  with  condominiums,  FlIDs  often 
have  master  insurance  policies  that 
cover  all  units  in  the  PHD.  Under 
§  102(i.3.'i(hK2Kii).  if  a  PlID's  governing 
association  is  obligated  to  maintain  such 
a  ma.ster  insurance  policy,  an  escrow 
account  recpnred  hv  ^  l()2().35(h)(l )  for  a 
transaction  secured  hy  a  unit  in  the  PUD 
need  not  include  escrows  for  insurance. 
This  exemption  a])])lies  not  only  to 
condominiums  and  IHIDs  hut  also  to 
any  other  type  of  j)roperly  ownershij) 
arrangement  that  has  a  governing 
association  with  an  obligation  to 
maintain  a  master  insurance  ])olicy. 

3.  Mow  than  onu  govorning 
association  associated  with  a  dwelling. 
Th(!  limited  exem])tion  provicled 
j)ursnant  to  S  l()2(i..3.')(hj(2)(ii)  ap])lies  to 
each  master  insurance  policy  for 
|)ro])(!rties  with  multiple  governing 
associations,  to  the  extcait  each 
gov(!rning  assoiaation  has  an  obligation 
to  maintain  a  ma.ster  insurance  policy. 

Paragraph  35( h)(2)( Hi ). 

1.  Heijnireinents  for  exemption.  Under 
§  l()2(i.35(l))(2)(iii),  excejit  as  provided 
in  §  l()2(i.3.'5(t))(2)(v).  a  creditor  need  not 
establish  an  e.scrow  account  for  taxes 
and  insurance  for  a  higher-jjriced 
mortgage  loan,  ])rovided  the  following 
four  conditions  are  satisfied  when  the 
higher-j)riced  mortgage  loan  is 
consummated; 

i.  During  the  j)receding  calendar  year, 
more  than  50  jjercent  of  the  creditor’s 
total  first-lien  covered  transactions,  as 
(hdined  in  §  102().43(1))(1),  on  properties 
located  in  counties  that  are  either 
“rural”  or  “underserved,”  as  set  forth  in 
§  l()2(i.35(h)(2)(iv).  Pursuant  to  that 
s(!ction.  the  Bureau  determines  annuallv 
which  counties  in  the  United  States  are 
rural  or  unders(!rved  and  j)ul)lishes  a  list 
of  those  counties  to  enable  creditors  to 
determine  whether  th(;y  meet  this 
condition  for  the  exem])tion.  Thus,  for 
examj)le.  if  a  creditor  originatcid  t)0  fir.st- 
lien  covered  transactions,  as  defined  by 
§  l()2(j.43(l)){l),  during  2013,  the 
cnalitor  meets  this  cojidition  for  an 
exemjjtion  in  2014  if  at  least  40  of  those 


transactions  are  secured  hy  first  liens  on 
properties  that  are  located  in  counties 
that  are  on  the  Bureau’s  lists  of  rural  or 
underserv(;d  counties  for  2013. 

ii.  The  creditor  and  its  affiliates 
together  originated  500  or  fewer  first- 
lien  covered  transactions,  as  defined  in 
S  1020.43(h)(1),  during  tin;  ])receding 
calendar  year. 

iii.  As  of  the  end  of  the  pr(!ceding 
calendar  year,  the  creditor  had  total 
assets  that  are  less  than  the  asset 
threshold  for  the  relevant  calendar  year. 
For  cahaidar  year  2013,  the  as.set 
threslu)ld  is  .$2,000,000,000.  Creditors 
that  had  total  a.ssets  of  le.ss  than 
$2,000,000,000  on  D(;cemher  31,  2012, 
satisfy  this  criterion  for  purposes  of  the 
exemption  during  2013.  This  asset 
thre.shold  .shall  adjust  automatically 
each  year  based  on  the  y(;ar-to-year 
change  in  the  av(;rage  of  the  Consumer 
Price  Index  for  Urban  Wage  Farners  and 
Clerical  \Vork(!rs,  not  seasonally 
adjusted,  for  each  12-month  period 
(inding  in  November,  with  rounding  to 
the  nearest  million  dollars.  The  Bureau 
will  puhli.sh  notice  of  the  asset 
threshold  each  year  hy  amending  this 
comment. 

iv.  The  creditor  and  its  affiliates  do 
not  maintain  an  e.scrow  account  for  any 
mortgage  transaction  Ixung  serviced  hv 
the  creditor  or  its  affiliate  at  the  time  the 
tran.saction  is  consummated,  exce])t  as 
])rovided  in  §  l()2().35(l))(2)(iii)(D)(/) 
and  (2).  Thus,  the  exemption  applies. 
])rovided  the  other  conditions  of 

§  l()2fi.35(l))(2)(iii)  are  satisfied,  even  if 
the  creditor  pr(!viou.slv  maintained 
escrow  accounts  for  mortgage  loans, 
provided  it  no  longer  maintains  anv 
such  accounts  except  as  provided  in 
§  102(i.35(l))(2)(iii)(I3)(l)  and  (2).  Once  a 
creditor  or  its  affiliate  begins  escrowing 
for  loans  currently  .serviccul  other  than 
those  addressed  in 
§l()2fi.35(h)(2)(iii)(D)(?)  and  (2), 
however,  the  creditor  and  its  affiliate 
become  ineligible  for  the  exemption  in 
§  102(i.35(h)(2)(iii)  on  higher-priced 
mortgage  loans  they  make  while  such 
e.scrowing  continues.  Thus,  as  long  as  a 
creditor  (or  its  affiliate)  services  and 
maintains  e.scrow  accounts  for  any 
mortgage  loans,  other  than  as  ])rovid(!d 
in  S  l()2(>.35(h)(2)(iii)(D)(3)  and  (2).  the 
creditor  will  not  he  eligible  for  the 
exemption  for  any  higher-priced 
mortgage  loan  it  may  make.  For 
pur])oses  of  ^  l()2(j.35(h)(2)(iii).  a 
creditor  or  its  affiliate  “maintains”  an 
escrow  account  only  if  it  .services  a 
mortgage  loan  for  which  an  est;row 
account  has  been  e.stahlished  at  least 
through  the  due  date  of  the  second 
periodic  payment  under  the  terms  of  the 
legal  obligation. 

Paragraph  35(bj(2)(iiiHD)(  1 ). 


1 .  Exception  for  certain  accounts. 
Fscrow  accounts  established  for  first- 
lien  higher-priced  mortgage  loans  on  or 
after  Ai)ril  1, 2010,  and  before  (nnt!  U 
2013,  are  not  counted  for  purpo.ses  of 
102(i.35(b)(2)(iii)(D).  On  and  after  )nne 
1.  2013,  fireditors,  together  with  their 
affiliates,  that  establish  new  escrow 
accounts,  other  than  those  descrilaul  in 
§  1020.35(h)(2)(iii)(D)(2),  do  not  (lualify 
for  the  exemption  provided  under 
5?  102(i.35(b)(2)(iii).  Oreditors,  together 
with  their  affiliates,  that  continue  to 
maintain  e.scrow  accounts  established 
between  Aj)ril  1, 2010,  and  )une  1,  2013, 
still  (jualify  for  the  exem])tion  ])rovided 
under  ^  1020.35(h)(2)(iii)  so  long  as  they 
do  not  (establish  new  escrow  accounts 
for  transactions  consummated  on  or 
after  )une  1, 2013,  other  than  those 
described  in  ^  1020.35(b)(2)(iii)(D)(2), 
and  thev  otherwise  (jualifv  under 
§1020.35(b)(2)(iii). 

Paragraph  35(1) )( 2 )( iii)( D)( 2 ). 

1 .  Exception  for  ])ost-consunnnation 
escrow  accounts  for  distressed 
consumers.  An  e.scrow  account 
established  after  consummation  for  a 
distressed  consumer  do(!.s  not  count  for 
])ur])oses  of  1020.35(h)(2)(iii)(D). 
Distre.ssed  consumers  are  consumers 
who  are  working  with  the  creditor  or 
.servicer  to  attem])t  to  bring  tin;  loan  into 
a  current  .status  through  a  modification, 
deferral,  or  other  ac:commodation  to  the 
consumer.  A  creditor,  together  with  its 
affiliates,  that  e.stablishes  escrow 
accounts  after  consummation  as  a 
regnlar  business  practice,  regardless  of 
whether  consumers  are  in  distress,  does 
not  (]ualifv  for  the  exception  described 
in  §l()2(i.'35(b)(2)(iii)(D)(2). 

Paragraph  35( h )( 2 )( iv). 

1.  Pequirements  for  “rural”  or 
“underserved”  status.  A  county  is 
considered  to  be  “rural”  or 
“underserved”  for  purj)o.ses  of 
§  l()2fi.35(b)(2)(iii)(A)  if  it  satisfies  either 
of  the  two  te.sts  in  102B.35(b)(2)(iv). 
The  Bureau  apj)lies  both  te.sts  to  each 
county  in  the  United  .States  and,  if  a 
county  .satisfies  either  test,  the  Bureau 
will  include  the  county  on  a  published 
list  of  “rural”  or  “underserved” 
counties  for  a  particidar  calendar  year. 
To  facilitate  compliance  with 
§  1()2(). 35(c),  the  Bureau  also  creates  a 
list  of  only  those  counties  that  are 
“rural”  but  not  also  “nnder.served.”  The 
Bureau  will  post  on  its  public  Web  site 
tlu!  a])])licabie  lists  for  each  calendar 
year  l)y  the  end  of  that  year.  A  creditor 
may  rely  as  a  safe  harbor,  j)ursuant  to 
section  13()(f)  of  the  Truth  in  Lending 
Act,  on  the  lists  of  counties  published 
hy  the  Bureau  to  determine  whether  a 
county  {jualifies  as  “rural”  or 
“underserved”  for  a  ])articular  calendar 
year.  A  creditor’s  originations  of 
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eovered  transactions,  as  defined  hv 
§  l()2(j.43(l))(l),  in  such  counties  (hiring 
tliat  year  are  considered  in  determining 
whether  the  creditor  satisfies  the 
condition  in  102(i..3!)(l))(2)(iii)(A)  and 
tlierefore  will  he  eligible  for  the 
exeiniition  during  the  following 
calendar  year. 

i.  Under  ^  1 028.35(h)(2)(iv)(A),  a 
county  is  rural  during  a  calendar  year  if 
it  is  neither  in  a  metropolitan  statistical 
area  nor  in  a  microjiolitan  statistical 
area  that  is  adjacent  to  a  metropolitan 
statistical  area.  These  areas  are  defined 
hy  the  Office  of  Management  and 
Budget  and  applied  under  currently 
applicable  Urban  Influence  Codes 
(UlCs).  established  by  the  United  States 
Dejjartment  of  Agriculture’s  Economic 
Research  Service  (USDA-ERS). 
Sjiecifically,  the  Bureau  classifies  a 
countv  as  “rural”  if  the  USDA-ERS 
categorizes  the  countv  under  tJlC  4,  G, 

7,  8,  9,  10,  1  1,  or  12.  Descriptions  of 
UlCs  are  available  on  the  USDA-ERS 
W(;h  site  at  http://\\’\\'\v.ers.usd(i.gov/ 
ddta-pi'oducis/uvbau-infhwiKU^-codes/ 
documen  tat  ion .  aspx. 

ii.  Under  §  1  ()2(j.3.')(t))(2)(iv)(B).  a 
county  is  underserved  during  a  calendar 
ycxir  if.  according  to  Home  Mortgage 
Disclosure  Act  (HMDA)  data  for  that 
year,  no  more  than  two  creditors  extend 
first-lien  covered  transactions,  as 
defined  in  §  1029. 43(h)(1),  .secured  hv  a 
first  lien  five  or  more  times  in  the 
county.  These  areas  are  defined  hy 
reference  to  the  s])(;cific  cahaidar  year’s 
HMDA  data.  Specifically,  a  county  is 
“underserved”  if.  in  the  a])]jlicahle 
calendar  year’s  public  1 IMDA  aggregate 
dataset,  no  more  than  two  creditors  have 
reported  five  or  more  first-lien  covered 
transactions  with  HMDA  geocoding  that 
])lac(?s  the  properties  in  that  county.  Fcjr 
j)urpos(is  of  this  determination,  because 
only  covenid  transactions  are  counted, 
all  first-lien  originations  (and  only  first- 
lien  originations)  reported  in  the  IIMDA 
data  are  counted  except  those  for  which 
the  owner-occujKincy  status  is  reported 
as  “Not  owner-occupied”  (HMDA  code 
2),  the  jji’operty  tyj)e  is  rejiorted  as 


“Multifamily”  (HMDA  code  3),  the 
a])plicant’s  or  co-applicant’s  race  is 
reported  as  “Not  applicable”  (HMDA 
code  7),  or  the  applicant’s  or  co- 
a])plicant’s  .sex  is  reported  as  “Not 
ap])lical)le”  (HMDA  code  4).  The  most 
recent  HMDA  data  are  available  at 
http://\\’\\’\\'.ffiac.;^ov/hnida. 

Fara<>ra])Ji  35(l))(2)( v). 

1.  Forward  coiiJinitinants.  A  creditor 
may  make  a  mortgage  loan  that  will  he 
transferred  or  sohl  to  a  purchaser 
pursuant  to  an  agreement  that  has  been 
entered  into  at  or  before  the  time  the 
loan  is  consummated.  Such  an 
agreement  is  .sonujtimes  known  as  a 
“forward  commitment.”  Even  if  a 
creditor  is  otherwi.se  eligible  for  the 
exemption  in  102(i.35(h)(2)(iii),  a  first- 
lien  higher-jiriced  mortgage  loan  that 
will  he  accpiired  hy  a  purchaser 
])nrsuant  to  a  forward  commitment  is 
subject  to  the  recjuirement  to  estahli.sh 
an  escrow  account  under  §  1029. 35(h)(1) 
unless  the  |)urcha.ser  is  also  eligible  for 
the  exemption  in  §  1()29.35(h)(2)(iii)  or 
the  transaction  is  otherwise  exempt 
under  §  1029. 35(h)(2).  'Fhe  e.scrow 
recjuirement  applies  to  any  such 
tran.saction,  whetluir  the  forward 
commitment  provides  for  the  purchase 
and  .sale  of  the  specific  transaction  or  for 
the  purchase  and  sale  of  mortgage 
obligations  with  certain  ])re.scrihed 
criteria  that  the  transaction  meets.  For 
examj)le,  assume  a  creditor  that 
(pialifies  for  the  exem])tion  in 
§  l()29.35(h)(2)(iii)  makes  a  higher- 
])riced  mortgage  loan  that  meets  the 
purchase  criteria  of  an  investor  with 
which  the  creditor  has  an  agreement  to 
sell  such  mortgage  obligations  after 
consummation.  If  the  inv(;.stor  is 
ineligible  for  the  exemption  in 
§  1029.35(h)(2)(iii),  an  escrow  account 
must  he  established  for  the  transaction 
before  consummation  in  accordance 
with  §  l()29.35(h)(1 )  unless  the 
transaction  is  otherwise  exeinjit  (such  as 
a  reverse  mortgage  or  home  equity  line 
of  credit). 

35( h]{3]  Cancellation. 


1.  Termination  of  underlying  debt 
oblifiation.  Section  l()29.3.5(h)(3)(i) 
proviiUiS  that,  in  general,  an  escrow 
account  recjiiired  hy  1029. 35(h)(1)  mav 
not  he  cancelled  until  the  underlying 
debt  obligation  is  terminated  or  the 
consumer  recpiests  cancellation  at  least 
five  years  after  consummation.  Methods 
hy  which  an  underlying  debt  obligation 
may  he  terminated  include,  among  other 
things,  repayment,  refinancing, 
rescission,  and  foreclosure. 

2.  Mininnnn  durations.  S(;ction 
1029. 35(h)(3)  establishes  minimum 
durations  for  which  e.scrow  accounts 
established  ])ur.suant  to  §  1029.35(h)(1) 
must  he  maintained.  This  requirement 
do(;.s  not  affect  a  creditor’s  right  or 
obligation,  pursuant  to  the  terms  of  the 
legal  obligation  or  applicable  law,  to 
offer  or  recpiire  an  escrow  account 
thereaft(;r. 

3.  Ijiss  than  eighty  percent  unpaid 
princip(d  balance.  'Fhe  term  “original 
value”  in  §  1029.35(l))(3)(ii)(A)  means 
the  his.ser  of  the  sales  price  rellected  in 
the  sales  contract  for  the  jiropertv,  if 
any,  or  the  ajqiraised  value  of  the 
property  at  the  time  the  transaction  was 
consummated.  In  determining  whether 
the  unpaid  jirincipal  balance  has 
reached  less  than  80  percent  of  the 
original  value  of  the  property  .securing 
the  underlying  debt,  the  creditor  or 
.servicer  shall  count  any  subordinate 
lien  of  which  it  has  reason  to  know.  If 
the  consumer  certifies  in  writing  that 
the  (upiity  in  the  property  securing  the 
underlying  debt  obligation  is 
unencumhered  hy  a  subordinate  lien, 
the  creditor  or  servicer  may  rely  uj)on 
the  (x^rtification  in  making  its 
determination  unless  it  has  actual 
knowledge  to  the  contrary. 
***** 

tDat(!(i:  jaiuiarv  10,  2013. 

Richard  (xirdray. 

Director.  Ihnvoii  of  Consumer  Financial 
Protection. 
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LIST  OF  PUBLIC  LAWS 


This  is  the  final  list  of  public 
bills  from  the  Second  Session 
of  the  112th  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  “PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 

WWW.  archives,  gov/federal- 
register/laws. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  “slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents. 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO's  Federal  Digital  System 
(FDsys)  at  http://www.gpo.gov/ 
fdsys.  Some  laws  may  not  yet 
be  available. 

H.R.  1339/P.L.  112-241 
To  designate  the  City  of 
Salem,  Massachusetts,  as  the 
Birthplace  of  the  National 
Guard  of  the  United  States. 
(Jan.  10.  2013;  126  Stat. 

2372) 

H.R.  1845/P.L.  112-242 
Medicare  IV IG  Access  and 
Strengthening  Medicare  and 
Repaying  Taxpayers  Act  of 
2012  (Jan.  10.  2013;  126 
Stat.  2374) 

H.R.  2338/P.L.  112-243 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  600  Florida  Avenue 
in  Cocoa.  Florida,  as  the 
“Harry  T.  and  Harriette  Moore 
Post  Office”.  (Jan.  10,  2013; 
126  Stat.  2382) 

H.R.  3263/P.L.  112-244 
Lake  Thunderbird  Efficient  Use 
Act  of  2012  (Jan.  10,  2013; 
126  Stat.  2383) 

H.R.  3641 /P.L.  112-245 
Pinnacles  National  Park  Act 
(Jan.  10,  2013;  126  Stat. 

2385) 

H.R.  3869/P.L.  112-246 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  600  East  Capitol 
Avenue  in  Little  Rock, 
Arkansas,  as  the  “Sidney  Sid’ 
Sanders  McMath  Post  Office 
Building”.  (Jan.  10,  2013;  126 
Stat.  2388) 

H.R.  3892/P.L.  112-247 
To  designate  the  facility  of  the 
United  States  Postal  Service 


located  at  8771  Auburn 
Folsom  Road  in  Roseville, 
California,  as  the  “Lance 
Corporal  Victor  A.  Dew  Post 
Office”.  (Jan.  10,  2013;  126 
Stat.  2389) 

H.R.  4053/P.L.  112-248 
Improper  Payments  Elimination 
and  Recovery  Improvement 
Act  of  2012  (Jan.  10,  2013; 

126  Stat.  2390) 

H.R.  4057/P.L.  112-249 
To  amend  title  38,  United 
States  Code,  to  direct  the 
Secretary  of  Veterans  Affairs 
to  develop  a  comprehensive 
policy  to  improve  outreach 
and  transparency  to  veterans 
and  members  of  the  Armed 
Forces  through  the  provision 
of  information  on  institutions  of 
higher  learning,  and  for  other 
purposes.  (Jan.  10,  2013;  126 
Stat.  2398) 

H.R.  4073/P.L.  112-250 
To  authorize  the  Secretary  of 
Agriculture  to  accept  the 
quitclaim,  disclaimer,  and 
relinquishment  of  a  railroad 
right  of  way  within  and 
adjacent  to  Pike  National 
Forest  in  El  Paso  County, 
Colorado,  originally  granted  to 
the  Mt.  Manitou  Park  and 
Incline  Railway  Company 
pursuant  to  the  Act  of  March 
3,  1875.  (Jan.  10,  2013;  126 
Stat.  2403) 

H.R.  4389/P.L.  112-251 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  19  East  Merced 
Street  in  Fowler,  California,  as 
the  “Cecil  E.  Bolt  Post 
Office”.  (Jan.  10,  2013;  126 
Stat.  2405) 

H.R.  5859/P.L.  112-252 

To  repeal  an  obsolete 
provision  in  title  49,  United 
States  Code,  requiring  motor 
vehicle  insurance  cost 
reporting.  (Jan.  10,  2013;  126 
Stat.  2406) 

H.R.  6014/P.L.  112-253 
Katie  Sepich  Enhanced  DNA 
Collection  Act  of  2012  (Jan. 

10,  2013;  126  Stat.  2407) 

H.R.  6260/P.L.  112-254 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  211  Hope  Street  in 
Mountain  View,  California,  as 
the  “Lieutenant  Kenneth  M. 
Ballard  Memorial  Post  Office”. 
(Jan.  10,  2013;  126  Stat. 

2410) 

H.R.  6379/P.L.  112-255 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  6239  Savannah 
Highway  in  Ravenel,  South 
Carolina,  as  the 


“Representative  Curtis  B. 
Inabinett,  Sr.  Post  Office”. 

(Jan.  10,  2013;  126  Stat. 

2411) 

H.R.  6587/P.L.  112-256 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  225  Simi  Village 
Drive  in  Simi  Valley, 

California,  as  the  “Postal 
Inspector  Terry  Asbury  Post 
Office  Building”.  (Jan.  10, 

2013;  126  Stat.  2412) 

H.R.  6620/P.L.  112-257 
Former  Presidents  Protection 
Act  of  2012  (Jan.  10,  2013; 
126  Stat.  2413) 

H.R.  6671/P.L.  112-258 
Video  Privacy  Protection  Act 
Amendments  Act  of  2012 
(Jan.  10,  2013;  126  Stat. 

2414) 

S.  925/P.L.  112-259 
Mt.  Andrea  Lawrence 
Designation  Act  of  2011  (Jan. 
10,  2013;  126  Stat.  2415) 

S.  3202/P.L.  112-260 
Dignified  Burial  and  Other 
Veterans’  Benefits 
Improvement  Act  of  2012 
(Jan.  10,  2013;  126  Stat, 

2417) 

S.  3666/P.L.  112-261 
To  amend  the  Animal  Welfare 
Act  to  modify  the  definition  of 
“exhibitor”.  (Jan.  10,  2013; 

126  Stat.  2428) 

S.J.  Res.  49/P.L.  112-262 
Providing  for  the  appointment 
of  Barbara  Barrett  as  a  citizen 
regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institution.  (Jan.  10,  2013;  126 
Stat.  2429) 

H.R.  443/P.L.  112-263 

To  provide  for  the  conveyance 
of  certain  property  from  the 
United  States  to  the  Maniilaq 
Association  located  in 
Kotzebue,  Alaska.  (Jan.  14, 
2013;  126  Stat.  2430) 

H.R.  1464/P.L.  112-264 

North  Korean  Child  Welfare 
Act  of  2012  (Jan.  14,  2013; 
126  Stat.  2432) 

H.R.  2076/P.L.  112-265 
Investigative  Assistance  for 
Violent  Crimes  Act  of  2012 
(Jan.  14,  2013;  126  Stat. 
2435) 

H.R.  4212/P.L.  112-266 
Drywall  Safety  Act  of  2012 
(Jan.  14,  2013;  126  Stat. 
2437) 

H.R.  4365/P.L.  112-267 

To  amend  title  5,  United 
States  Code,  to  make  clear 
that  accounts  in  the  Thrift 
Savings  Fund  are  subject  to 
certain  Federal  tax  levies. 


(Jan.  14,  2013;  126  Stat. 

2440) 

H.R.  4606/P.L.  112-268 

To  authorize  the  issuance  of 
right-of-way  permits  for  natural 
gas  pipelines  in  Glacier 
National  Park,  and  for  other 
purposes.  (Jan.  14,  2013;  126 
Stat.  2441) 

H.R.  6029/P.L.  112-269 

Foreign  and  Economic 
Espionage  Penalty 
Enhancement  Act  of  2012 
(Jan.  14,  2013;  126  Stat. 

2442) 

H.R.  6060/P.L.  112-270 

Endangered  Fish  Recovery 
Programs  Extension  Act  of 
2012  (Jan.  14,  2013;  126 
Stat.  2444) 

H.R.  6328/P.L.  112-271 

Clothe  a  Homeless  Hero  Act 
(Jan.  14,  2013;  126  Stat. 

2446) 

H.R.  6364/P.L.  112-272 

World  War  I  Centennial 
Commission  Act  (Jan.  14, 

2013;  126  Stat.  2448) 

H.R.  6586/P.L.  112-273 
Space  Exploration 
Sustainability  Act  (Jan.  14, 
2013;  126  Stat.  2454) 

H.R.  6621 /P.L.  112-274 
To  correct  and  improve  certain 
provisions  of  the  Leahy-Smith 
America  Invents  Act  and  title 
35,  United  States  Code.  (Jan. 
14,  2013;  126  Stat.  2456) 

H.R.  6655/P.L.  112-275 

Protect  our  Kids  Act  of  2012 
(Jan.  14,  2013;  126  Stat. 

2460) 

S.  3331 /P.L.  112-276 
Intercountry  Adoption 
Universal  Accreditation  Act  of 
2012  (Jan.  14,  2013;  126 
Stat.  2466) 

S.  3454/P.  L.  112-277 

intelligence  Authorization  Act 
for  Fiscal  Year  2013  (Jan.  14, 
2013;  126  Stat.  2468) 

S.  3472/P.  L.  112-278 
Uninterrupted  Scholars  Act 
(USA)  (Jan.  14,  2013;  126 
Stat.  2480) 

S.  3630/P.L.  112-279 
To  designate  the  facility  of  the 
United  States  Postal  Service 
located  at  218  North 
Milwaukee  Street  in  Waterford, 
Wisconsin,  as  the  “Captain 
Rhett  W.  Schiller  Post  Office”. 
(Jan.  14,  2013;  126  Stat. 

2482) 

S.  3662/P.  L.  112-280 

Lieutenant  Ryan  Patrick  Jones 
Post  Office  Designation  Act 
(Jan.  14,  2013;  126  Stat. 

2483) 
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S.  3677/P.  L.  112-281 

To  make  a  technical 
correction  to  the  Flood 
Disaster  Protection  Act  of 
1973.  (Jan.  14,  2013;  126 
Stat.  2485) 

S.J.  Res.  44/P.L.  112-282 
Granting  the  consent  of 
Congress  to  the  State  and 
Province  Emergency 
Management  Assistance 


Memorandum  of 
Understanding.  (Jan.  14,  2013; 
126  Stat.  2486) 

S.  2318/P.L.  112-283 

Department  of  State  Rewards 
Program  Update  and 
Technical  Corrections  Act  of 
2012  (Jan.  15,  2013;  126 
Stat.  2492) 
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